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PKEFACE. 


Ajb  the  publishers  of  this  series  of  reports  have  announced  that 
subscriptions  may  begin  and  end  with  any  volume,  it  seems 
proper  that  each  volume  should  contain  some  prefatory  explana- 
tion of  the  scheme  and  plan  of  the  series.  Two  volumes  will  be 
published  annually,  containing  in  full  the  most  important  decis- 
ions of  the  year  pertaining  to  railroads  and  corporations  and  the 
kindred  subjects  named  on  the  title  page.  All  cases  not  published 
in  full  will  be  embodied  in  the  notes  and  made  available  by 
means  of  the  index  at  the  end  of  each  volume.  Each  of  the 
published  cases  will  be  annotated,  and  the  aim  of  the  Editor  will 
be,  first,  to  give  prominence  to  the  new  questions  which  have 
arisen  in  the  last  few  years  touching  raiboads  and  corporations, 
among  which  may  be  mentioned.  Trusts,  Combinations  and 
Pools,  Interstate  Commerce  and  the  Interstate  Conmierce  Law, 
State  Control  and  Begulation  of  Kailroads  and  Corporations, 
Strikes  and  Boycotts  as  affecting  Bailroads,  Limitations  of  Lia- 
bility by  Common  Carriers  and  Telegraph  Companies,  Discrimi- 
nation by  Bailroads,  and  the  various  questions  arising  out  of 
the  modem  applications  of  electricity.  Monographic  notes  will 
be  written  upon  the  general  questions  pertaining  to  railroads 
and  corporations,  as  space  and  opportunity  permit,  which  will 
be  made,  as  far  as  possible,  exhaustive  in  treatment  and  citation, 
until  the  whole  scope  of  railroad  and  corporation  law  has 
been  covered.  The  series  will  then  become  a  complete  text 
book  upon  these  subjects,  with  all  the  leading  cases  in  full, 
and,  unlike  a  text  book,  it  will  be  continually  up  to  date.  Every 
sixth  volume  will  contain  a  general  index  to  the  last  six  vol- 
umes published,  whereby  the  decisions  of  three  years,  together 
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with  all  the  notes  for  the  same  period,  will  be  made  available 
under  one  alphabet. 

At  the  end  of  each  published  opinion  reference  is  made  in  a 
foot  note  to  the  Reporter  System  where  the  case  may  be  found 
and  also  to  the  official  report,  when  possible.  In  the  citation  of 
current  decisions  in  tlie  notes  reference  is  made  to  both  the 
Reporter  System  and  to  the  official  reports,  which,  we  think,  will 
be  found  a  decided  advantage  over  a  reference  to  either,  alone. 
In  this  connection  we  acknowledge  our  obligation  to  the  West 
Publishing  Company  for  their  courtesy  in  permitting  us  to  make 
use  of  the  matter  contained  in  their  various  reporters  in  the  prepa- 
ration of  these  volumes. 

The  Editob. 

Chicago,  AprUj  1896. 
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Mbtropolttan  West  Side   El.   Ry.   Co.   v.  Stiokket   et   al. 

(Supreme  Court  of  Illinois,  June  16,  1894.) 

1.  Eminent  domain.    What  coNSTiTTrrBS   damage  to  fropkbtt   not 

TAKEN  BT  CONBTRUCTION  OF  ELEVATED  RAILROAD.      Where   part  of  a  lot  Or 

tract  of  land  is  taken  for  an  elevated  railroad,  the  remainder  is  not  damaged 
within  the  meaning  of  the  law  unless  its  value  is  diminished  by  reason  of  the 
taking,  and  the  amount  of  compensation  required  to  be  made  is  measured  by 
the  amount  of  depreciation  or  diminution  in  value  occasioned  by  the  construc- 
tion and  operation  of  the  road. 

2.  What  are  special  benefits  to  fart  not  taken.  Special  benefits  are 
such  as  are  not  shared  in  by  the  commuity  at  large;  if  property  is  enhanced 
in  value  by  reason  of  a  railroad  or  other  improvement,  it  is  specially  benefited, 
although  property  generally  along  the  line,  or  in  the  vicinity,  of  the  improve^ 
ment  may  be  similarly  affected. 

8.  Elements  to  be  considered  in  estimating  damages  and  benefits. 
Every  element  arising  from  the  construction  and  operation  of  the  railroad  or 
other  public  improvement,  which,  in  an  appreciable  degree,  is  capable  of 
ascertainment  in  dollars  and  cents,  that  enters  into  the  diminution  or  increase 
of  the  value  of  the  particular  property,  is  properly  to  be  taken  into  considera- 
tion in  determining  whether  there  has  been  damage  and  the  extent  of  it^  on 
the  other  hand,  a  consideration  of  facts  or  circumstances  tending  to  show 
those  general  benefits  supposed  to  flow  to  the  community  at  large,  or  to  the 
public  generally,  from  the  construction  of  the  proposed  railroad  or  other  pub- 
lic work,  and  the  effect  of  which  can  be  no  other  than  conjectural  or  specula- 
tive, should  be  excluded. 

CONDEMNATION  suit  by  the  Metropolitan  West  Side  Ele- 
vated Railway  Company  against  Joseph  A.  Stickney,  the 
Grant  Manufacturing  Company  and  William  Ilett.  There  was 
judgment  of  condemnation  and  award  of  compensation.  PlaintiflE 
appeals. 

VOL.  X. —  1 


» 
• 


Metropolitan  West  ^jde'El.  Ry.  Co.  v.  Stickney. 


• 


E.  J.  Harhness  (  TF.^.TF.  'SUrley^  general  counsel)^  for  appellant. 
Elbert  II,  Gary^  for  •all  of  appellees.  C,  M.  Walker^  for 
appellee  Stickney.*'.  €reo.  W,  Sanford^  for  appellee  Ilett.  T. 
if,  SlmmonSy  'for  appellee  Grant  Manufacturing  Company. 


•  •  * » 


Per'OuTrIam.  This  was  a  proceeding  instituted  by  the  Metro- 
ppJifah-West  Side  Elevated  Bail  way  Company  for  condemnation 
of '.right  of  way  across  certain  lots  in  the  city  of  Chicago,  owned 
by  appellees  in  severalty,  the  Grant  Manufacturing  Company, 
appellee,  having  a  leasehold  interest  in  the  property  owned  by 
appellee  Stickney.  A  trial  resulted  in  a  verdict  and  judgment 
for  damages  to  land  taken,  and  for  damages  for  the  removal  of 
buildings,  and  to  the  parts  of  the  lots  not  taken,  in  severalty. 
Thus  there  is  awarded  the  owners  of  the  leasehold  interest  in  lots 
24,  and  the  south  six  feet  of  lot  26,  in  Campbell's  subdivision, 
etc.,  and  "  for  costs  of  removal  from  said  premises,  and  for  dam- 
ages by  the  interruption  to  the  business,  and  for  the  value  of  the 
improvements  in  said  premises,  and  for  damages  to  the  leasehold 
interest  in  the  remainder  of  said  premises  not  taken,  to  wit,  the 
south  125  feet  of  lots  21,  22,  23,  24,  25  and  26  in  said  subdivis- 
ion, the  total  sum  of  $5,150  ; "  and  to  the  owner  of  the  reversion, 
appellee  Joseph  A.  Stickney,  for  his  reversionary  interest  in  the 
land  taken,  and  for  damages  to  the  reversion  in  the  south  125 
feet  of  lots  21,  22,  23,  24,  25  and  26  in  said  subdivision,  except 
lot  24  and  the  south  six  feet  of  lot  25,  and  in  full  for  damages  to 
lots  19  and  20,  and  to  that  portion  of  let  26  not  included  in  said 
leasehold  interest,  and  to  lots  27  and  32,  both  inclusive,  all  in  said 
subdivision,  the  gross  sum  of  $15,983 ;  and  to  the  owner 
(appellee  William  Ilett)  of  the  south  thirty  feet  of  the  nortli 
sixty-seven  feet  of  lots  1,  2  and  3  in  block  2,  Heed's  subdivision, 
etc.,  as  compensation  for  land  taken  and  for  damages  to  the 
remaining  portion  of  said  premises,  to  wit,  said  lots  1,  2  and  3, 
the  gross  sum  of  $16,465.  Numerous  errors  are  assigned,  but  we 
shall  find  it  necessary  to  consider  only  those  questioning  the  cor- 
rectness of  the  ruling  of  the  court  in  giving  and  refusing  instruc- 
tions. Xo  question  is  raised  as  to  the  correctness  of  the  ruling 
of  the  court  that  as  to  the  land  taken  for  the  proposed  public 
improvement,  the  owner  was  entitled  to  recover  its  full  value  for 
the  purpose  to  which  it  was  devoted  or  of  which  it  was  suscep- 
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tible.  The  questions  that  we  shall  consider  relate  solely  to  the 
compensation  to  be  awarded  for  damages  to  the  part  of  tne  land 
or  lots  not  taken. 

By  the  eleventh  and  twelfth  instractions  given  for  respondents 
the  jury  were  told  :  "  (11)  The  jury  are  instructed  that  if  they 
find  from  tlie  evidence  that  any  of  the  respondents'  property 
which  is  not  taken  will  be  damaged  by  reason  of  taking  a  part  of 
their  property,  and  by  the  construction,  maintenance  and  opera- 
tion of  the  railroad,  then  the  jury  have  no  right  to  oflEset  against 
such  damages  any  benefits  which  may  arise  from  the  construction 
,  and  operation  of  such  railroad,  unless  the  jury  find  from  the  evi- 
dence that  such  benefits  are  special  to  respondents'  property,  and 
not  shared  by  it  in  common  with  the  generality  of  property  in 
the  vicinity  of  the  line  of  said  proposed  railroad.  Under  the  laws 
of  this  state,  no  benefits  or  advantages  which  may  accrue  to  the 
property  not  taken,  in  common  with  all  other  property  along  or 
near,  or  in  the  vicinity  of  the  line  of  the  proposed  railroad,  by 
reason  of  the  construction  and  operation  of  said  railroad,  can  be 
lawfully  set  off  or  deducted  from  the  damages,  if  any,  to  the 
property  not  taken.  (12)  Even  though  the  jury  may  believe 
from  the  evidence  that  some  of  the  property  of  some  of  the 
respondents  will  be  actually  benefited  by  reason  of  the  construc- 
tion and  operation  of  the  petitioner's  railroad,  yet  if  the  jury 
further  believe  from  the  evidence  that  such  benefits  are  not 
special  to  the  respondents'  property,  and  are  shared  by  it  in  com- 
mon with  the  generality  of  property  in  the  vicinity  of  the  line  of 
said  proposed  railroad,  then  such  benefits  are  not  to  be  considered 
in  determining  whether  or  not  the  property  of  said  respondents, 
not  taken,  will  be  damaged  by  reason  of  taking  a  part  of  their 
property,  and  operating,  constructing  and  maintaining  the  petition- 
er's railroad."  And  the  same  was  again  said  to  the  jury  in  the 
fourteenth,  fifteenth,  sixteenth  and  twenty-first  instructions  given 
on  their  behalf.  The  giving  of  these  several  instructions  is 
assigned  for  error. 

The  misapprehension  of  counsel  in  drawing,  and  the  court  in 
giving,  the  instructions,  consists  in  that  they  fail  to  draw  the  dis- 
tinction between  benefits  that  are  special  to  the  property  not 
taken  and  those  by  which  it  is  specially  benefited.  Property  may 
be  specially  benefited  by  an  improvement,  and  at  the  same  time 
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other  j)roperty  upon  the  same  improvement  be  likewise  specially 
beneiited.  This  may  be  illustrated  by  the  assessing  of  special 
benefits  for  a  local  improvement.  Presumably,  all  the  property 
along  the  line  of  the  improvement  will  be  more  or  less  specially 
benefited ;  that  is,  beneficed  beyond  the  general  benefit  supposed 
to  diffuse  itself  from  the  improvement  throughout  the  munic- 
ipality ordering  the  improvement  made.  If  property  is  enhanced 
in  value  by  reason  of  the  improvement,  as  distinguished  from  the 
general  benefits  to  the  whole  community  at  large,  it  is  said  to  be 
specially  benefited,  and  is  to  be  assessed  for  the  special  benefits, 
notwithstanding  every  other  piece  of  property  upon  or  near  the 
improvement,  to  a  greater  or  less  degree,  may  be  likewise  specially 
benefited.  Wilson  v.  Board,  133  111.  443 ;  27  N.  E.  Rep.  203. 
In  other  words,  it  is  not  such  benefit  as  is  special  to  the  particu- 
lar property,  thereby  excluding  the  consideration  of  such  benefits 
as  are  common  to  other  property  similarly  situated,  but  is  suck 
benefit  as  that  the  particular  property  is,  by  the  improvement, 
enhanced  in  value ;  that  is,  specially  benefited.  Hence,  the  lan- 
guage of  the  twelfth  instruction :  "  Yet,  if  the  jury  further 
believe  from  the  evidence  that  such  benefits  are  not  special 
to  the  respondents'  property,  and  are  shared  by  it  in  com- 
mon with  the  generality  of  property  in  the  vicinity  of  the 
line  of  said  proposed  railroad,  then  such  benefits  are  not  to  be 
considered,"  etc.,  does  not  announce  the  correct  rule  of  law.  So, 
in  the  use  of  the  words,  "  and  shared  by  it  in  common  with  the 
generality  of  the  property,"  etc.,  there  seems  to  be  a  confusion  of 
ideas.  If  a  piece  of  property  is  enhanced  in  value,  such  enhance- 
ment —  or,  in  other  words,  benefit  —  to  the  property  cannot  be 
said  to  be  common  to  any  other  piece  of  property.  Each  piece 
of  property  specially  enhanced  in  value  is  thus  specially  bene- 
fited within  itself,  and  irrespective  of  the  benefit  that  may  be  con- 
ferred by  the  improvement  upon  other  properties.  It  follows 
necessarily  that  where  the  benefits  are  designated  as  "general 
benefits,"  "benefits  common  to  other  property,"  and  the  like 
expressions,  to  be  found  in  decided  cases,  it  is  meant  those  gen- 
eral, intangible  benefits  which  are  supposed  to  flow  to  the  general 
public  from  a  public  improvement.  Tims,  the  paving  of  a  street 
in  a  city  may  confer  special  benefits  upon  properties  near  it,  by 
an  increase  in  their  value,  and,  at  the  same  time,  by  the  conveni- 
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ence  afforded  the  general  public,  confer  a  general  benefit.  So,  a 
railroad  built  through  a  town  or  through  the  country  may  be  a 
general  benefit,  by  affording  additional  facilities  for  travel  and 
commerce,  and  thereby  be  a  benefit  to  the  community  at  large. 
But  the  effect  of  such  general  benefits  upon  any  particular  piece 
of  property  would  be  impossible  of  ascertainment,  and  specula- 
tive ;  and  it  has  always  been  held  that  such  benefits  are  not  to  be 
considered  for  that  reason.  Keeping  these  distinctions  in  view  in 
the  further  discussion,  it  will  be  found  that  the  numerous  cases  in 
this  state,  perhaps,  with  a  single  exception,  are  in  line. 

While  there  is,  perhaps,  some  confusion  in  the  cases,  it  will  be 
found  that  the  measure  of  damages  adopted  in  this  state,  as  well 
as  by  the  weight  of  authority  elsewhere,  is  the  difference  in 
value  in  property  before  the  proposed  construction  and  what 
it  will  be  afterwards.  Hence,  the  effects  fiowing  from  the  pro- 
posed work  upon  the  particular  property  are  to  be  considered ; 
and  if  the  value  of  the  land  not  taken,  considered  as  a  part  of  the 
whole  tract  or  separately,  is  equal  to  its  value  before  the  improve- 
ment, there  is  no  damage  to  property  not  taken.  This  will 
become  apparent  by  a  slight  review  of  the  laws,  as  announced  in 
the  various  cases. 

Under  the  Eminent  Domain  Law  of  1845  damages  were  not 
allowable  where  an  additional  value  was  given  to  the  land  from  the 
proposed  improvement,  eqjial  to  the  injury  occasioned.  In  other 
words,  the  general  benefit  to  the  owner's  property  was  allowed  to 
be  set  off  against  the  damages  to  his  property  by  reason  of  the 
taking  a  part  there.of  for  the  proposed  improvement.  Or,  differently 
stated,  in  determining  whether  he  was  damaged,  and  the  extent 
thereof,  the  general  benefits  to  his  property  were  to  be  considered. 
Bailroad  Co.  v.  Carpenter,  14  111.  190 ;  Hayes  v.  Railroad  Co.,  64  111. 
373  ;  Railroad  Co.  v.  Laurie,  63  111.  264.  The  act  of  1852  provided 
for  the  appointment  of  commissioners  in  condemnation  proceed- 
ings to  fix  compensation,  etc.  Section  5  of  the  act  provided  that 
after  being  sworn,  etc.,  the  commissioners  should  proceed,  with- 
out delay,  upon  view  and  inspection  of  the  premises,  as  well  as 
upon  hearing  the  allegations  and  proofs  of  the  parties,  to  fix  the 
compensation  to  be  made  to  each  party  or  owner  of  land  to  be 
taken,  and  also  estimate  and  assess  the  damages  sustained  by  any 
person  or  persons  by  reason  of  the  construction  and  use  of  the 
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work  specified  in  the  petition,  taking  into  consideration  and  esti- 
mating the  benefits  and  advantages  to  the  parties  resulting  from 
the  construction  and  use  of  the  improvement ;  provided,  that 
said  commissioners  shall  not  estimate  any  benefits  or  advantages 
which  may  accrue  to  lands  aflEected  in  common  with  adjoining 
lands,  on  which  such  road  or  canal  or  other  work  does  not  pass." 
Under  this  statute,  as  under  the  present,  compensation  was 
required  to  be  made  for  the  full  value  of  the  land  taken,  without 
regard  to  benefits  to  the  remaining  land  not  taken.  In  assessing 
damages,  however,  to  the  remaining  land  of  the  owner,  not  taken, 
only  special  benefits  to  the  land  not  taken,  and  not  common  to 
adjoining  land  through  which  the  improvement  passed,  could  be 
set  off.  Hayes  v.  Eailroad  Co.,  supra ;  Railroad  Co.  v.  Black,  58 
111.  33 ;  Emerson  v.  Railway  Co.,  75  111.  176.  The  Constitution 
of  1848  provided  only  that  lands  should  not  be  taken  for  public 
use  without  just  compensation.  This  was  the  limitation  upon 
the  exercise  of  the  sovereign  power  of  eminent  domain.  But 
the  people,  through  their  representatives,  had  the  undoubted  right 
of  imposing  further  limitations  upon  its  exercise,  and  sought  by 
the  act  of  1852  to  provide  compensation  for  damages  by  reason 
of  the  proposed  improvement,  other  than  that  arising  from  the 
loss  of  the  land  actually  taken,  and  placed  an  express  limitation 
in  fixing  the  damages,  excluding  benefits  common  to  adjoining 
lands,  over  or  through  which  the  imprpvement  did  not  pass.  By 
the  Constitution  of  1870  it  was  provided  that  land  should  not  be 
taken  or  damaged  for  public  use  without  just  compensation ;  and 
the  legislature,  by  the  ninth  section  of  the  act  pi  April  10,  18T2, 
which,  as  said  in  Page  v.  Railway  Co.,  70  111.  328,  "  is  only  for 
the  carrying  out  of  the  provision  of  the  Constitution,"  after 
requiring  the  jury  to  go  upon  the  premises,  and  from  their  view, 
and  the  evidence  heard,  to  make  their  report,  setting  forth  and 
showing  the  compensation  ascertained  to  each  person  entitled 
thereto,  provided  "  that  no  benefits  or  advantages,  which  may 
accrue  to  land  or  property  affected  shall  be  set  off  against  or 
deducted  from  such  compefisation  in  any  case,"  hereby  repealing 
the  act  of  1852.  After  the  adoption  of  the  Constitution  of  1870, 
and  prior  to  the  passage  of  the  act  of  1872,  now  in  force,  the  case 
of  Railroad  Co.  v.  Francis,  70  111.  238,  arose,  and  was 
settled  under  the  provision  of  the  Constitution  before  mentioned ; 
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and  a  constrnction  was  there  placed  upon  the  word  "  damaged," 
as  used  in  the  constitutional  provision,  and  it  was  said  :  '*  We  must 
presume  that  it  was  used  in  its  ordinary  and  popular  sense,  which 
is,  *  hurt,  injury  or  loss.'  Now,  we '  cannot  suppose  that  the 
framers  of  that  instrument  intended  it  in  any  other  sense  than 
loss  or  depreciation  in  the  price  of  the  property  damaged ;  that 
the  damage  or  injury  should  be  real,  and  not  imaginary  or  specu- 
lative. It  cannot  be  said  appellee  has  sustained  damage  when  his 
property  is  worth  and  will  sell  for  as  much  or  more  than  if  no 
road  had  been  built.  It  is  no  damage  to  him  if  the  construction 
of  the  railroad  has  not  increased  the  value  of  his  lots,  whilst  it 
has  added  thirty,  forty  or  fifty  per  cent  to  the  value  of  other 
property  in  the  vicinity,  but  differently  situated.  He  has  no 
ownership  in  or  right  to  such  appreciation  in  the  value  of  prop- 
erty." And  after  holding  that  the  provision  of  the  Constitution 
must  receive  a  reasonable  construction,  and  showing  that  the  con- 
struction contended  for  would  be  ruinous  to  corporations  seeking 
condemnation,  it  is  said :  "  We  must,  therefore,  hold  that  the 
damage  contemplated  by  the  Constitution  must  be  an  actual  dim- 
inution of  present  value  or  of  price,  caused  by  constructing  the 
road,  or  a  physical  injury  to  the  property,  that  renders  it  less 
valuable  in  the  market  if  offered  for  sale." 

The  next  case  (Page  v.  Railway  Co.,  supra)  arose  after  the  pas- 
sage of  the  act  of  1872,  and  it  was  again  held  that  the  test  of 
whether  damages  accrued  to  the  land  not  taken  was  whether 
there  had  been  a  diminution  in  the  market  value  of  the  land  by 
reason  of  the  proposed  improvement,  and  that  the  effect  upon  tlie 
whole  tract  remaining  after  part  is  taken  must  be  considered.  It 
was  there  insisted  that  the  benefits  to  the  land  not  taken  could  not, 
under  the  statute,  be  set  off  against  damages ;  but  it  was  held  that 
the  consideration  of  benefits  by  which  the  land  was  increased, 
instead  of  being  diminished,  in  value,  was  not  deducting  benefits 
or  advantages  from  the  damages,  "  but  it  is  ascertaining  whether 
there  be  damages  or  not.  It  is  but  the  estimation  of  damages, 
and  seems  to  be  the  only  fair  and  just  mode  of  estimating  them ; " 
citing  Meacham  v.  Railroad  Co.,  4  Cush.  292 ;  Watson  v.  Rail- 
road Co.,  37  Penn.  St.  469 ;  Navigation  Co.  v.  Thoburn,  7  Serg. 
&  R.  410.  And  it  was  held :  "  If  the  market  value  of  the  tract 
will  not  be  diminished  by  the  construction  and  operation  of  the 
road,  the  land  cannot  be  said  to  be  damaged  thereby." 
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The  next  case  was  Eberhardt  v.  Railway  Co.,  70  111.  347,  and 
the  question  was  as  to  the  damages  resulting  to  lands  not  taken, 
and  it  was  said  :  "  We  had  occasion  to  examine  the  question  here 
arising  *  *  *  in  the  case  of  Eailway  Co.  v.  Francis  (sqpra), 
in  which  the  majority  of  the  court  held  that  under  the  Constitution 
and  law,  where  land  was  not  taken,  but  damaged  only,  the  question 
should  be :  '  Will  the  property  be  of  less  value  when  the  road  is 
constructed  than  it  was  when  it  was  located  ? '  If  so,  then  the 
difference  is  the  true  measure  of  damages."  And  an  instruction 
that,  "  as  to  lots  not  taken,  the  jury  will  find,  as  damages,  the 
depreciation  in  the  market  value  of  the  same  by  reason  of  the 
construction  and  maintenance  of  said  railroad,"  was  approved. 

In  Railroad  Co.  v.  Stein,  75  111.  41,  suit  was  brought  to  recover 
damages  sustained  by  the  construction  and  maintenance  of  a 
bridge,  its  piers  and  projections,  across  the  north  branch  of  the 
'  Chicago  river.  It  is  there  said  :  "  If  the  erection  of  the  bridge 
was  an  injury  or  damage  to  the  premises,  permanent  in  its  char- 
acter, and  not  such  as  was  shared  by  the  public  at  large,  then  it 
was  proper  for  appellees  to  establish  the  fact  that  the  vahie  of 
the  premises  had  decreased  by  the  erection  of  the  bridge.  In 
other  words,  it  would  have  been  proper  to  have  shown  how  much 
less  the  property  would  sell  for  in  consequence  of  the  erection  of 
the  bridge  than  if  it  had  not  been  built." 

The  next  case  to  which  our  attention  is  called  is  Railroad  Co. 
V.  Henry,  79  111.  290,  whic)i  we  shall  have  occasion  to  notice 
further  on. 

The  case  of  Railroad  Co.  v.  Haller,  82  111.  208,  was  predicated 
upon  an  ordinance  of  the  town  of  Vandalia,  and  accepted  by  the 
railway  company,  in  which  it  was  provided  that  the  company 
should  be  bound  to  pay  all  damages  occasioned  by  the  construc- 
tion of  the  road  to  property  owners  on  the  streets  through  which 
the  road  was  permitted  to  run  ;  and,  while  the  same  rule  was 
announced,  it  was  placed  entirely  upon  the  provisions  of  the 
ordinance,  and  need  not  be  here  further  noticed. 

The  next  case  in  which  the  question  was  involved  was  that  of 
City  of  Elgin  v.  Eaton,  83  111.  535.  That  was  an  action  against 
the  city  to  recover  damages  to  lots  by  reason  of  the  change  of 
grade  of  streets.  After  holding  that  the  action  would  lie,  the 
court  says :  "  The  question  then  presents  itself,  what  was  the 
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measure  of  damages?  *  *  *  If  the  property  is  worth  as 
much  after  the  improvement  as  before,  then  there  is  no  damage 
done  the  property.  If  the  benefits  received  from  making  the 
improvement  are  equal  to  or  greater  than  the  loss,  then  the  pi*op- 
erty  is  not  damaged  for  public  use.  We  apprehend  there  can 
be  no  *  damage '  to  property  without  a  pecuniary  loss.  If  there  is 
no  depreciation  in  value,  there  is  no  damge,  and,  if  no  injury, 
then  there  shall  be  no  recovery ; "  citing  Railroad  Co.  v.  Francis, 
supra.  The  same  doctrine  is  announced,  and  rule  laid  down  in 
Village  of  Hyde  Park  v.  Dunham,  65  111.  569,  upon  the  authority 
of  the  cases  before  considered. 

In  Railroad  Co.  v.  Hall,  90  111.  42,  it  was  held  that  the  dam- 
ages to  property  not  taken  for  public  use  must  be  real,  and  not 
speculative,  and  it  must  depreciate  the  price  or  its  use,  "  and  the 
depreciation  is  determined  by  comparing  its  value  before  and 
after  the  structure  is  made  which  produces  the  injury.  Any 
benefits  thus  conferred  should  be  considered,  as  well  as  injury 
inflicted  by  the  structure,  in  estimating  the  damages ; "  citing  the 
Francis,  Page,  Eaton  and  other  cases  in  support  of  this  rule. 

In  Railroad  Co.  v.  Kirby,  104  111.  347,  an  instruction  saying  to 
the  jury  "  that,  in  estimating  the  damages  to  the  balance  of  the 
farm  through  which  the  railroad  ran,  you  should  consider  this 
railroad  as  running  only  through  this  farm,  and  should  not  con- 
sider any  general  benefits  which  the  road  might  be,  in  making  a 
better  market  or  convenience  of  travel,"  etc.,  was  approved. 
There  was  no  discussion  of  the  question,  and  it  is  evident  that  the 
view  taken  was  that  the  instruction  was  proper,  as  excluding 
those  general  benefits  which  fiow  to  the  public  generally,  and  not 
such  as  would  appreciate  the  market  value  of  the  particular 
tract  of  land. 

In  McReynolds  v.  Railroad  Co.,  106  111.  152,  the  jury  were 
instructed  that  if,  by  the  construction  of  the  railway,  the  lands 
would  be  specially  benefited  to  the  extent,  or  greater,  than  they 
would  be  damaged,  then  the  jury  should  only  find  a  verdict  for 
the  compensation  for  the  strip  of  land  actually  taken.  It  was 
insisted  that  this  was  contrary  to  the  provisions  of  section  9 
of  the  Eminent  Domain  Act ;  and  in  the  face  of  Railroad  Co.  v. 
Henry,  79  111.  290,  the  court,  without  referring  to  that  case,  or  to 
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any  other  authority  in  tliia  state  or  elsewhere,  approved  the  instruc- 
tion. In  so  doing  the  court  was  in  entire  harmony  with  all  its 
former  rulings,  since  the  adoption  of  the  present  Constitution, 
except  the  Henry  ease,  supra,  and,  as  will  be  seen,  in  direct  con- 
flict with  that  case.  The  objection  to  the  instruction  noticed  by 
the  court  was  that  the  "  special  benefits  "  were  not  limited  by  the 
instruction  to  such  as  "  were  not  common  to  other  property."  It 
was  then  said,  "  '  special  benefits '  mean  benefits  not  common  to 
other  property."  And  it  is  insisted  that  this  is  an  authority  for 
the  position  that  benefits  cannot  be  considered  in  estimating  dam- 
ages where  other  property  may  be  likewise  benefited.  The  atten- 
tion of  the  court  was  not  called  to  the  distinction  here  sought  to  be 
made,  and  the  court  did  not  attempt  to  determine  the  question,  and 
undoubtedly  used  the  term,  "  benefits  common  to  other  property," 
as  designating  those  benefits  which  fiow  to  the  public  generally, 
as  distinguished  from  those  which  enhance  the  value  of  the  specific 
property,  and  without  intending  to  exclude  any  elements  arising 
from  the  improvements  that  tended  to  specially  enhance  the  value 
of  the  particular  property. 

In  Dupuis  V.  Railway  Co.,  115  111.  97;  3  N.  E.  Rep.  720,  it 
was  again  expressly  held  that  as  to  the  land  damaged,  but  not 
taken,  the  measure  of  damages  is  the  difference  between  its  value 
before  and  after  the  proposed  public  improvement  —  in  that  case, 
the  building  of  appellee's  railroad  —  citing  in  support  the  Francis 
and  Page  cases,  supra. 

Railroad  Co.  v.  Blake,  116111. 163  ;  4  N.  E.  Rer).  488,  referred 
to  by  counsel,  as  respects  the  question  here  involved,  was  decided 
upon  the  authority  of  Page  v.  Railway  Co.,  supra,  and,  as  under- 
stood by  the  court,  in  accordance  with  the  doctrine  of  that  case. 
The  language  of  the  instruction,  the  giving  of  which  wajs  held 
not  to  be  reversible  error  — "  Under  the  laws  of  this  state,  no 
benefits  or  advantages  which  may  accrue  to  lands  or  property,  in 
common  with  all  other  property,  along  the  line  of  tlie  proposed 
railroad,  by  reason  of  its  construction  and  operation,  can  be  law- 
fully set  off,"  etc. —  was  understood  to  mean  those  benefits  of  a 
general  nature  which  each  tract  of  land  or  parcel  of  property 
along  the  line  of  railway  shared  in  common,  by  reason  of 
increased  facilities  for  traffic  and  commerce  and  the  like,  and 
which,  while  resulting  in  benefit  to  the  community  at  large,  are 
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incapable  of  measurement  or  computation  when  applied  to  a 
particular  tract  of  land. 

In  Concordia  Cemetery  Assn.  v.  Minnesota  &  N.  W.  R.  Co., 
121  m.  199 ;  12  IN*.  E.  Rep.  536,  the  doctrine  is  again  announced 
that  the  market  value  of  the  land  before  and  after  the  construc- 
tion of  the  railroad  furnished  the  true  criterion  for  determining 
the  damages  to  lands  damaged,  but  not  taken,  and  is  in  entire 
harmony  with  the  Page  and  other  cases  previously  considered. 

In  Railroad  Co.  v.  Bowman,  122  111.  595 ;  13  K  E.  Rep.  814, 
it  was  again  held,  '^  If  the  lands,  not  taken  would  be  depreciated 
in  value  by  the  construction  and  operation  of  the  proposed  rail- 
road, the  measure  of  damages  would  be  the  difference  in  their 
market  value  before  the  construction  of  the  road  and  after  its 
construction ; "  citing  the  Francis,  Page,  Eberhardt,  Hall  and 
Dnpuis  cases. 

In  Kieman  v.  Railway  Co.,  123  111.  188  ;  14  N.  E.  Rep.  18, 
an  instruction  saying  to  the  jury  that  "  the  decrease,  if  any,  in 
the  actual,  fair  cash  market  value  of  the  lands  and  property  not 
taken,  by  reason  of  the  construction  and  operation  of  the  rail- 
road, are  the  proper  measures  of  damages  and  compensation 
which  you  are  to  ascertain  in  this  case,"  was  expressly  approved. 

Harwood  v.  City  of  Bloomington,  124  111.  48 ;  16  N.  E.  Rep. 
91,  was  a  proceeding  by  the  city  to  condemn  property  for  street 
purposes  under  article  9  of  the  Cities  and  Villages  Act.  The  court 
after  holding  that  where  land  is  taken  for  public  improvement 
the  owner,  under  our  Constitution  and  statute,  is  entitled  to  the 
value  of  the  land  actually  taken,  without  regard  to  any  supposed 
benefits  that  may  accrue  from  the  improvement  (Green  v. 
Chicago,  97  111.  371),  says  :  "  But  where  the  owner  interposes  a 
claim  for  damages  to  that  portion  of  the  land  not  taken,  in  con- 
sequence of  the  improvement,  if  the  land  not  taken  has  received 
special  benefits  —  benefits  not  common  to  other  property  —  such 
benefits  may  be  considered  in  arriving  at  the  amount  of  damages 
the  owner  may  have  sustained  to  his  property  not  taken."  The 
court  was  not  there  called  upon  to  define  what  were  "special 
benefits,"  or  when  benefits  Were  "  common  to  other  property," 
and  did  not  attempt  to  do  so.  The  sense,  however,  in  which  the 
words  were  used  in  the  opinion  in  that  case  is  clearly  indicated 
by  the  cases  cited  in  support,  among  which  are  Village  of  Hyde 
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Park  V.  Dunham,  City  of  Elgin  v.  Eaton,  the  Page  case  and 
McReynolds  v.  Eailroad  Co.,  supra. 

In  Eailway  Co.  v.  McDougall,  126  111.  Ill ;  18  N.  E.  Rep.  291, 
it  was  held  that  the  measure  of  damages  to  the  land,  not  taken  is 
the  difference  between  the  value  of  the  land,  as  a  whole,  before  and 
after  the  construction  of  the  road  built  according  to  the  plan 
proposed,  citing  a  number  of  the  earlier  cases  before  considered. 

Railway  Co.  v.  Aldrich,  134  111.  9 ;  24  N.  E.  Rep.  Y63,  is  an 
instructive  case.  There  an  instruction  was  given,  stating  to  the 
jury  that,  in  estimating  the  damages  to  the  defendant's  land  not 
taken,  they  should  consider  the  railroad  as  running  only  through 
his  farm,  and  should  not  consider  any  general  benefits  which  the 
road  might  occasion,  by  making  a  better  market,  or  by  affording 
convenience  for  travel,  and  that  it  would  not  be  proper  to  take 
into  consideration  such  benefits  as  the  defendant  might  enjoy  in 
common  with  the  owners  of  other  lands  through  which  the  road 
might  run,  etc.  The  court  said :  "  The  general  benefits  arising 
from  the  construction  and  operation  of  the  road,  and  which  the 
defendant  will  share  in  common  with  others,  will  grow  out  of  the 
fact  that  the  road  is  not  limited  in  its  extent  to  one  locality,  but  is 
to  connect,  and  form  a  commercial  highway  between,  points  dis- 
tant from  each  other.  The  instruction  to  the  jury  to  consider 
the  road  as  running  through  the  defendant's  farm  was  manifestly 
given  for  the  purpose  of  eliminating  from  their  minds  all  con- 
sideration of  those  general  or  commercial  advantages  which  will 
flow  to  the  public  from  the  construction  of  the  road,  but  which 
should  in  no  way  influence  the  assessment  of  damages."  It  was 
not  necessary  for  the  court  there  to  determine  what  was  the 
specied  benefit,  but  the  opinion  clearly  shows  that  by  "  benefits 
enjoyed  in  common  with  others "  was  meant  those  general  and 
commercial  advantages  which  flow  to  the  public  from  the  con- 
struction and  operation  of  the  road. 

Springer  v.  City  of  Chicago,  136  Dl.  652 ;  26  N.  E.  Rep.  514, 
was  a  suit  brought  to  recover  damages  alleged  to  have  been  caused 
by  the  construction  of  a  bridge  and  viaduct,  and  approaches 
thereto,  in  one  of  the  streets  of  Chicago.  The  court  gave  for  the 
defendant  instructions  by  which  the  jury  were  directed  that  "  if 
by  the  improvement,  as  a  whole,  the  property  is  benefited  as  much 
as  it  is  damaged  by  the  construction,"  etc.,  '^  alone,  then  there  can 
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be  no  recovery."  It  was  said  of  this  instruction :  Where  an 
action  is  brought  to  recover  damages  where  property  is  damaged 
by  a  public  improvement  only,  "  the  law  is  well  settled  that  a 
recovery  cannot  be  had  unless  the  property  claimed  to  be  dam- 
aged has  been  depreciated  in  value  by  the  construction  of  the 
public  improvement.  In  other  words,  if  the  fair  market  value 
of  the  property  is  as  much  immediately  after  the  construction  of 
the  improvement  as  it  was  before,  no  damage  has  been  sus- 
tained, and  no  recovery  can  be  had."  And  again  the  Eaton, 
Francis,  Hall,  Haller,  Eberhardt  and  Page  cases  are  referred  to  as 
sustaining  the  position  of  tlie  opinion.  And  this  is  again  fol- 
lowed m  Railway  Co.  v.  Eaton,  136  111.  9 ;  26  N.  E.  Rep.  576  — 
a  condemnation  case  —  and  the  like  doctrine  announced. 

In  the  later  case  of  Washington  Ice  Co.  v.  City  of  Chicago^ 
147  111.  327 ;  35  N.  E.  Rep.  378  —  also  a  condemnation  case  — 
it  is  said :  "  For  land  taken  no  benefits  to  lands  not  taken  can  be 
set  off,  but  payment  of  the  compensation  for  the  damages  accru- 
ing to  the  land  not  taken  may  be  made  in  benefits  to  the  property 
not  common  to  the  other  property  affected ;  that  is,  the  special 
benefits  accruing  to  the  particular  property  may  be  set  off  against 
the  damages  to  the  land  not  taken  by  the  improvement.  So  that 
if  the  special  benefits  equal  or  exceed  the  damages  the  owner  can 
recover  nothing  as  damages  to  property  not  taken.  If  less,  he 
will  recover  the  difference  only."  As  a  matter  of  course,  in  using 
the  language  that  special  benefits  may  be  set  off  against  the  dam- 
ages done  to  the  land  is  meant  that  in  estimating  the  damages  to  the 
land  not  taken  the  special  benefits  accruing  to  it  from  the  improve- 
ment must  be  considered,  so  that  if  the  benefits  equal  the  dam- 
ages which  would  otherwi83  be  done,  there  is  no  damage,  and  can 
be  no  recovery.  The  case  of  Railroad  Co.  v.  Henry,  79  111.  294 
(before  referred  to),  announces  a  different  rule,  and  cannot  be  recon- 
ciled to  the  other  cases  to  be  found  in  this  state.  It  is  there  held 
that  under  the  statute  (act  of  1872)  the  question  of  benefits  can  in 
no  case  be  considered  in  estimating  the  value  of  land  taken,  or  in 
estimating  the  damages  to  land  not  taken.  None  of  the  cases  pre- 
viously decided,  as  before  shown  (nor  indeed  is  any  other  author- 
ity referred  to),  sustain  the  doctrine  of  that  case.  And  we  have 
been  unable  to  find  any  subsequent  case  in  which  it  has  been  cited, 
except  McReynolds  v.  Railroad  Co.,  106  111.  152,  where  it  was 
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referred  to  by  counsel,  as  before  shown.  But  it  is  not  referred  to 
in  the  opinion,  and  a  holding  contrary  to  it  is  made.  There  may 
be  expressions  in  other  cases  seemingly  inconsistent  with  the  doc- 
trine of  the  Page  case,  but  when  the  opinions  are  considered  in 
the  light  of  what  was  then  before  the  court,  as  must  always  be 
done,  they  will  be  found  not  to  be  irreconcilable  with  the  general 
doctrine. 

By  a  practically  unbroken  line  of  decision  in  this  state  it  is  well 
settled  that  the  test,  under  the  present  statute,  as  to  whether  land 
not  taken  is  damaged,  is  the  eflEect  of  the  improvement  upon  the 
value  of  the  land.  Under  the  rule  the  land  is  said  to  be  damaged 
only  when  there  is  a  diminution  in  its  value  —  a  depreciation  in 
its  price  or  worth  —  and  the  compensation  required  to  be  made 
is  the  amount  of  depreciation  or  diminution  in  value  occasioned 
by  the  construction  and  operation  of  the  railroad  or  other 
improvement.  Special  benefits  are  such  benefits  flowing  from 
the  proposed  public  work  as  appreciably  enhance  the  value 
of  the  particular  tract  of  land  alleged  to  be  benefited.  Wil- 
son V.  Board,  supra ;  Bohm  v.  Railway  Co.,  129  N".  Y.  576 ; 
29  ISr.  E.  Rep.  802  ;  Rigney  v.  City  of  Chicago,  102  HI.  64.  As 
already  said,  the  fact  that  otlier  property  in  the  vicinity  is  like- 
wise increased  in  value  from  the  same  cause  —  that  is,  also 
specially  benefited  by  the  improvement  —  furnishes  no  excuse  for 
excluding  the  consideration  of  special  benefits  to  tlie  particular 
property,  in  determining  whether  it  has  been  damaged  or  not, 
and,  if  it  has,  the  extent  of  the  depreciation  in  value.  On  the 
one  hand,  the  damages  must  be  real  and  substantial ;  on  the  other, 
the  benefits  must  be  such  as  affect  the  market  value  or  use  of  the 
land,  and  such  as  are  capable  of  measurement  and  computation. 
Hence,  all  imaginary  and  merely  speculative  damages  or  benefits 
are  excluded  from  consideration.  The  consideration  of  such 
benefits  as  tend  specifically  to  enhance  the  value  of  the  particular 
property  is  not  setting  off  benefits  against  tlie  damage  to  the  prop- 
erty, but  is  the  simple  ascertainment  of  whether  the  land  has 
been  in  fact  depreciated  in  price  or  worth  —  that  is,  wliether  loss 
or  damage  has  resulted  to  the  owner ;  for,  if  his  property  is  of 
the  same  value  after  as  before  the  improvement,  he  has  sustained 
no  loss.  If  he  has  lost  notliing  —  if  his  property  has  not  been 
depreciated  in  price  or  value  —  it  is  not  damaged,  within  the 
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meaning  of  the  Constitution,  and  there  can  be  no  recovery.  There 
can  be  no  damage  to  property  without  pecuniary  loss  or  injury 
which  lessens  its  value.  It,  therefore,  fellows  that  every  element 
arising  from  the  construction  and  operation  of  the  railroad  or 
other  public  improvement,  which,  in  an  appreciable  degree,  is 
capable  of  ascertainment  in  doUars  and  cents,  that  enters  into  the 
diminution  or  increase  of  the  value  of  the  particular  property,  is 
proper  to  be  taken  into  consideration  in  determining  whether 
there  has  been  damage,  and  the  extent  of  it.  Thus,  the  situation 
of  the  property  ;  the  use  to  which  it  is  devoted,  and  of  which  it 
is  susceptible ;  the  character  and  extent  of  the  business  to  which 
it  is  adapted  before  and  after  the  construction  of  the  public  work, 
and,  indeed,  every  fact  and  circumstance  legitimately  tending  to 
show  a  depreciation  or  enhancement  of  the  value  of  the  property, 
are  proper  to  be  considered,  so  far  as  they  tend  to  show  the  actual 
value  01  the  land  without  and  with  the  proposed  taking  for  the 
public  use ;  while,  on  the  other  hand,  a  consideration  of  facts  or 
circumstances  tending  to  show  those  general  benefits  supposed  to 
flow  to  the  community  at  large,  or  to  the  public  generally,  from 
the  construction  of  the  proposed  railroad  or  other  public  work, 
and  the  effect  of  which,  in  determining  the  injury  or  benefit 
to  the  particular  tract  of  land,  cannot  be  other  than  con- 
jectural and  speculative,  is  excluded.  We  need  not  pursue 
the  discussion.  It  is  apparent,  as  before  stated,  the  real  ques- 
tion to  be  determined  is  the  value  of  the  land  not  taken 
at  the  time  of  filing  the  petition  for  condemnation,  with  and 
without  the  improvement.  Commissioners  v.  Dunlevy,  91  111. 
49 ;  Concordia  Cemetery  Assn.  v.  Minnesota  &  N.  W.  R.  Co., 
121  111.  205 ;  12  N.  E.  Rep.  636.  Other  cases  in  this  state, 
among  which  may  be  mentioned  City  of  Shawneetown  v.  Mason, 
82  111.  337,  and  Rigney  v.  City  of  Chicago,  102  111.  64,  amply 
support  the  views  expressed.  See,  also,  City  of  Atlanta  v.  Green, 
67  Ga.  386 ;  City  of  Atlanta  v.  Word,  78  Ga.  276 ;  Newman  v. 
Railway  Co.  118  K  Y.  618  ;  23  N.  E.  Rep.  901 ;  Bohm  v.  Rail- 
way  Co.,  129  K  Y.  576 ;  29  N.  E.  Rep.  802. 

Nor  can  it  be  said  that  the  error  in  giving  the  instruction 
indicated  was  cured  by  other  instructions  in  the  case.  It  is  true, 
the  jury,  by  the  third  instruction,  were  told  " '  just  compensation ' 
means  the  payment  of  such  sums  of  money   to  the  owners  of 
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property  proposed  to  be  taken  or  damaged  as  will  make  them 
whole  ;  so  that,  on  receipt  by  such  owners  of  the  compensation 
and  damages  awarded,  they  will  not  be  poorer  by  reason  of  their 
property  being  so  taken  or  damaged."  That  this  is  an  accurate 
statement  of  the  law  is  not  questioned.  But  it  was  immediately 
followed  by  the  eleventh,  twelfth,  fourteenth,  sixteenth,  twenty- 
first  and  other  instructions,  in  which  the  jury  were  specifically 
told  that  in  arriving  at  the  compensation  they  must  exclude  from 
their  minds,  and  had  no  right  to  take  into  consideration,  or  to 
offset  against  any  damages  which  may  be  sustained,  any  benefits 
or  advantages  which  may  accrue  to  said  property  in  common  with 
other  property  in  the  vicinity  of  the  line  of  the  proposed  railroad, 
by  reason  of  its  construction  and  operation.  The  jury  would 
understand  from  these  instructions  that,  in  determining  the  com- 
pensation to  be  paid  for  land  not  taken,  all  benefits  to  the  particu- 
lar property,  where  like  benefits  were  conferred  upon  other  prop- 
erty in  the  vicinity  by  the  construction  of  the  railroad,  must  be 
excluded  from  their  consideration,  although  such  benefits  might 
materially  enhance  the  value  of  appellees'  lots,  and  even  to  an 
extent  that  would  show  there  was  no  depreciation  therein  by 
reason  of  the  building  of  the  railroad,  and  would  award  just  com- 
pensation upon  that  basis. 

In  respect  of  the  second  instruction  given  for  appellees,  with- 
out quoting  it,  it  should  be  said  that  the  jury  have  little  to  do  with 
the  theory  and  policy  of  the  law.  An  instruction  should  be  so 
drawn  as  to  be  a  concise  and  accurate  statement  of  the  law,  as 
applicable  to  the  facts  of  the  particular  case.  While  the  giving 
of  this  instniction  would,  perhaps,  not  be  prejudicial  error,  it  was 
improper,  as  bringing  to  the  attention  of  the  jury,  in  an  argu- 
mentative form,  matters  with  which  they  had  no  immediate  con- 
cern. For  the  error  in  giving  the  instructions  before  indicated, 
the  judgments  in  the  several  cases  involved  in  this  appeal  are 
reversed,  and  the  cause  is  remanded.  Reversed  and  remanded. 
Magruder,  J.,  dissents.* 

Eminent  domain  —  benefits  to  part  not  taken. — When  part  of  a  lot  or 
tract  of  land  is  taken  for  public  use,  just  compensation  to  the  owner  requires 
that  he  should  be  paid  the  damages,  if  any,  to  the  part  remaining.    Lewis 

*  Reported  in  150  111.  362;  87  N.  E.  Rep.  1098. 
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£m.  Dom.  §  464.  The  courts  seem  to  be  at  one  upon  this  point.  Upon  the 
right  to*  consider  benefits  to  the  remainder  by  reason  of  the  work  or  improve- 
ment there  is  great  diversity  of  opinion.  The  cases  are  reviewed  at  length  in 
Lewis  £m.  Dom.  §§  465-476.  The  question  has  received  careful  attention  in 
the  following  cases  in  these  reports:  Newman  v.  Metropolitan  Elevated  K. 
Ck).,  2  Am.  R.  R  &  Corp.  Rep.  318;  Springer  v.  City  of  Chicago,  4  Am.  R. 
R  &  Corp.  Rep.  52;  Bohm  v.  Metropolitan  El.  R  Co.,  5  Am.  R.  R.  &  Corp. 
Rep.  416.  The  following  recent  decisions  are  also  particularly  in  point  in  the 
same  connection:  Bookman  v.  New  l^ork  El.  R.  Co.,  137  N.  Y.  802;  88  N.  E. 
Rep.  333;  Sutro  v.  Metropolitan  El.  R.  Co.,  187  N.  Y.  592;  83  N.  E.  Rep. 
334;  Steubing  v.  New  York  El.  R  Co.,  138  N.  Y.  658;  34  N.  E.  Rep.  369; 
Sixth  Ave.  R  Co.  v.  Metropolitan  El.  R  Co.,  138  N.  Y.  548;  34  N.  E.  Rep. 
400;  Saxton  v.  New  York  El.  R.  Co.,  139  N.  Y.  320;  34  N.  E.  Rep.  728; 
Nicks  V.  Chicago,  etc.,  R.  Co.,  84  Iowa,  27;  50  N.  W.  Rep.  222;  Strayer  v. 
Georgia,  8.  &  F.  R  Co.,  90  Ga.  58;  15  8.  E.  Rep.  637;  8tewart  v.  Ohio  River 
R  Co.,  (W.  Va.)  18  8.  E.  Rep.  604;  Alahafley  v.  Beech  Creek  R  Co.,  (Penn.) 
29  Atl.  Rep.  881.  In  the  last  case  the  Pennsylvania  rule  is  thus  stated:  "  The 
advantages  to  a  property,  resulting  from  the  construction  of  a  railroad,  which 
are  to  be  considered  in  connection  with  the  disadvantages,  are  such  as  are 
special  to  the  property  affected,  and  give  it  an  increased  value  above  the  gen- 
eral appreciation  of  property  in  the  neighborhood.  This  rule,  without  quali- 
fication or  limitation,  has  been  applied  in  a  long  line  of  cases,  among  which 
are  Homstein  v.  Railroad  Co.,  51  Penn.  8t.  87;  Railroad  Co.  v.  Robinson,  95 
Penn.  St  426;  Railway  Co.  v.  McQoskey,  110  Penn.  St.  442;  1  Atl.  Rep.  555; 
Long  V.  Railroad  Co.,  126  Penn.  St.  143;  19  Atl.  Rep.  39.  In  Railway  Co.  v. 
McCloskey,  supra,  Clark,  J.,  said:  'The  adjustment  of  this  difference 
involves  in  all  cases  a  fair  and  just  comparison  of  the  advantages  and  disad- 
vantages resulting  from  the  opening  and  operation  of  the  road,  and  the  con- 
struction of  its  works;  but  the  advantages  to  be  considered  are  such  only  as 
are  special,  and  the  disadvantages  such  as  are  actual.  The  general  apprecia- 
tion of  property  in  the  neighborhood,  consequent  to  the  projected  construc- 
tion of  the  road,  cannot  enter  into  the  calculation.  To  this  the  landowner, 
whose  land  has  been  taken,  is  as  fairly  entitled  as  his  neighbor,  whose  posses- 
8100  and  enjoyment  have  not  been  disturbed.' " 


Cincinnati,  W.  &  M.  Ry.  Co.  v.  City  of  Anderson. 

(Supreme  Court  of  Indiana,  September  27, 1894.) 

1.  Bminent  DOiCAm.  Extending  street  through  railroad  yards. 
Ih/unction.  Under  the  general  law  permitting  cities  to  establish  streets, 
they  have  implied  power  to  extend  streets  across  the  right  of  way  of  a  rail- 
road, where  both  uses  may  co-exist,  without  material  injury  to  the  railroad 
right  of  way.  But  when  the  railroad  use  will  be  materially  impaired  or 
destroyed,  the  opening  of  the  highway  will  be  denied. 

VOL.  X. —  3 
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2.  A  street  cannot  be  extended  through  the  yards,  and  across  the  tracks  of  a 
railroad  company,  where  to  do  so  would  require  the  destruction  and  removal 
of  a  turntable,  water  tank,  engine  house  and  coal  dock,  though  such  structures 
might  be  rebuilt  and  conveniently  used  on  other  land  of  the  railroad  in  the 
vicinity. 

ACTION  by  the  Cincinnati,  Wabash  &  Michigan  Railway 
Company  against  the  city  of  Anderson  for  an  injunction. 
There  was  a  judgment  for  defendant,  from  which  plaintiff 
appeals. 

G,  E.  CawgiU^  for  appellant.  F.  P,  Foster  and  H.  C.  Hyan^ 
for  appellee. 

Hackney,  Ch.  J,  This  was  a  suit  by  the  appellant  to  enjoin 
the  extension  of  Seventh  street  in  said  city,  from  the  east  line  of 
the  appellant's  right  of  way  westward  across  the  main  track  and 
five  side  tracks  in  appellant's  yards.  Within  said  yards  were  an 
engine  house  of  brick  and  stone,  containing  six  stalls,  and  being 
60  feet  deep,  80  feet  long  in  front  and  140  feet  long  in  the 
rear.  In  front  of  this  building  was  a  turntable,  from  which  there 
were  six  tracks  extending  into  said  engine  house  and  connecting 
with  the  six  stalls  therein.  In  said  yards  were  also  a  water  tank, 
from  which  locomotives  were  supplied  with  water,  and  also  a  coal 
dock,  constructed  from  timber  and  lumber,  the  same  being 
twenty-three  feet  wide  by  eighty-six  feet  in  length  and  from 
which  the  locomotives  of  the  appellant  were  supplied  with  coal. 
The  various  side  tracks  within  said  yards  were  used  for  the  stor- 
age of  freight  and  passenger  cars,  and  for  making  up  trains,  and 
for  reaching  said  water  tank,  coal  dock,  turntable  and  round- 
house. Said  engine  house  was  not  large  enough  for  the  business 
of  the  company,  and  additions  were  contemplated.  To  extend 
said  street  as  projected  would  not  only  inconvenience  the  appel- 
lant in  the  use  of  its  yards,  by  meeting  the  uses  of  the  street  by 
the  public,  and  increasing  the  hazards  of  the  business,  but  it 
would  take  within  the  lines  of  said  street  two  of  the  stalls  of  said 
roundhouse  and  a  considerable  portion  of  said  coal  dock,  and 
would  not  permit  the  use  of  said  water  tank  without  encroaching 
upon  said  street  slightly.  Immediately  south  of  the  projected 
street,  parallel  with  said  tracks  and  a  part  of  said  yard,  the  appel- 
lant owned  ground  upon  which  such  water  tank,  coal  dock,  turn- 
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table  and  roundhouse  could  have  been  located,  and  with  changes 
in  some  of  the  side  tracks  mentioned,  could  have  been  used  as 
conveniently  and  practically  with  the  same  advantages,  excepting 
the  necessity  of  keeping  said  projected  extension  free  from 
standing  cars,  and  the  said  added  hazards  by  reason  of  the  cross- 
ing and  recrossing  by  the  public  of  the  appellant's  said  tracks. 
That  the  uses  for  which  the  appellant  employed  the  strip  pro- 
posed to  be  taken  for  the  street  crossing  were  of  a  public 
character,  and  that  it  could  not  be  appropriated  to  the  uses 
of  a  public  street,  if  to  do  so  would  destroy  or  become  incon- 
sistent with  the  purposes  for  which  they  were  so  employed,  is 
conceded  by  the  parties.  The  question  upon  which  the  con- 
troversy hinges,  and  upon  which  counsel  have  placed  the 
case  in  argument,  is  this :  Can  these  buildings  and  structures 
be  destroyed,  and  removed  from  their  fixed  location,  and  their 
use  where  situated  be  entirely  thwarted,  and  their  location  applied 
to  a  new  public  use,  upon  the  showing  that  they  may  be  rebuilt, 
and  conveniently  and  practically  used  for  the  same  pui'poses  on 
other  land  of  the  company,  near  to  that  now  occupied  ? 

Under  the  general  law  permitting  cities  to  establish  streets, 
we  have  no  doubt  of  the  implied  power  to  extend  streets  trans- 
versely across  the  right  of  way  of  a  railroad,  when  in  doing  so 
the  uses  for  which  such  right  of  way  is  employed  are  not  materi- 
ally injured  or  destroyed,  and  where  such  uses  and  those  for 
a  street  may  co-exist  without  impairment  of  the  first  uses.  But 
where  such  uses  cannot  so  co-exist,  or  where  the  first  use  is 
materially  impaired  or  destroyed,  it  is  well  settled  in  this  state 
and  elsewhere  that  the  second  public  use  will  be  denied.  Lake 
Erie  &  W.  Ry.  Co.  v.  Town  of  Boswell,  136  Ind.  — ;  36  N.  E. 
Rep.  1103 ;  City  of  Ft.  Wayne  v.  Lake  Shore  &  M.  S.  Ry,  Co., 
132  Ind.  558  ;  32  N.  E.  Rep.  215  ;  City  of  Seymour  v.  Jefferson- 
ville,  M.  &  L  R.  Co.,  126  Ind.  466 ;  26  N.  E.  Rep.  188 ;  City  of 
Valparaiso  v.  Chicago  &  G.  T.  Ry.  Co.,  123  Ind.  467 ;  24  N.  E. 
Rep.  249;  Railroad  Company  v.  Williamson,  91  N.  Y.  552;  In 
re  City  of  Buffalo,  68  N.  Y.  167 ;  In  re  Boston  &  A.  R.  Co.,  53 
N.  Y.  577 ;  Railroad  Co.  v.  Bronnell,  24  N.  Y.  345 ;  Milwaukee 
&  St.  P.  Ry.  Co.  V.  City  of  Faribault,  23  Minn.  167 ;  Railroad 
Co.  V.  Muder,  49  Mo.  165  ;  Mohawk  &  H.  R.  Co.  v.  Artcher,  6 
Paige,  83 ;  St.  Paul  Union  Depot  Co.  v.  City  of  St.  Paul,  30  Minn. 
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359 ;  15  N.  W.  Eep.  684 ;  If  ew  Jersey  Southern  K.  Co.  v.  Long 
Branch  Comrs.,  39  N.  J.  Law,  28. 

At  the  point  of  the  crossing  of  the  projected  extension  of  Seventh 
street  and  the  right  of  way  of  the  appellant,  there  are  other  public 
uses  existing  thftn  the  mere  maintenance  of  tracks  for  the  trans- 
portation of  passengers  and  freight,  or  the  storage  of  cars  and  the 
making  up  of  trains.  The  turntable,  the  water  tank,  the  engine 
house,  the  coal  dock,  are,  each  and  all,  not  only  generally  essential 
to  the  business  and  successful  operation  of  a  line  of  railway,  but  in 
this  instance  they  were  made  to  serve  two  divisions  of  railway  each 
having  a  terminus  at  the  city  of  Anderson,  where  locomotives  were 
supplied  with  coal  and  water,  and  were  housed  when  not  in 
service.  Not  only  were  they  essential,  but  it  is  not  even  suggested 
that  they  could  be  dispensed  with.  That  they  were,  of  themselves, 
when  connected  with  the  operation  of  the  railway,  public  uses,  not 
only  appears  from  their  necessity  to  the  successful  operation  of 
a  railway,  but  from  the  numerous  cases  holding  that  for  such 
uses  real  estate  may  be  condemned  and  appropriated  under 
general  laws  for  the  appropriation  of  real  estate  to  railway 
uses.  In  re  New  York  Cent.  &  H.  E.  E.  Co.,  77  N.  T.  248 
(for  freight  and  warehouses) ;  Low  v.  Eailway  Co.,  18  111.  324 
(paint  shops,  lumber  and  timber  sheds) ;  Eailroad  Co.  v.  Muder, 
49  Mo.  165,  and  Eailway  Co.  v.  Wilson,  17  111.  123  (depot, 
engine  house  and  repair  shops) ;  Eailroad  Co.  v.  Kip,  46  N.  T. 
546  (depots,  coal  sheds,  engine  houses,  etc.).  There  are  probably 
many  other  like  cases,  but  we  think  there  can  be  no  doubt  upon 
this  conclusion,  which  finds  added  support  from  the  cases  expressly 
denying  the  right  to  condemn,  and  apply  to  street  crossing,  prop- 
erty of  like  character  already  in  use  for  such  purposes  by  railway 
companies.  City  of  Valparaiso  v.  Chicago  &  G.  T.  Ey.  Co., 
supra ;  City  of  Ft.  Wayne  v.  Lake  Shore  &  M.  S.  E.  Co.,  supra ; 
Eailroad  Co.  v.  Williamson,  supra ;  Milwaukee  &  St.  P.  Ey.  Co. 
V.  City  of  Faribault,  supra ;  St.  Paul  Union  Depot  Co.  v.  City  of 
St.  Paul,  supra ;  Winona  &  St.  P.  Ey.  Co.  v.  City  of  Watertown, 
(S.  D.)  56  N.  W.  Eep.  1077 ;  New  Jersey  Southern  E.  Co.  v. 
Long  Branch  Comrs.,  supra. 

The  theory  of  the  appellee  and  that  adopted  by  the  Circuit 
Court  is  that  such  buildings  and  structures  are  not  indispensable, 
for  the  reason  that  they  may  be  conveniently  located  elsewhere, 
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and  after  relocation  the  uses  of  the  street  and  the  railway  may 
coexist.  This  theory  is  not  new,  but,  if  adopted  by  any  of  the 
adjudged  cases,  the  fact  has  not  been  discovered  by  us.  On  the 
contrary,  numerous  cases  have  denied  it.  In  Railroad  Co.  v.  Kip, 
supra,  it  was  said :  "  It  is  claimed  that  there  are  other  lands  in  the 
same  vicinity,  equally  adapted  to  the  use  of  the  applicant,  as  those 
sought  to  be  acquired  by  these  proceedings,  and  which  possibly 
might  be  acquired  by  purchase  from  the  owners.  But  such  objec- 
tions to  these  proceedings  are  untenable.  The  location  of  the 
buildings  of  the  company  is  within  the  discretion  of  the  managers, 
and  courts  cannot  supervise  it."  In  New  York  Cent.  &  H.  R. 
R.  Co.  V.  Metropolitan  G.  L.  Co.,  5  Hun,  201,  it  was  said :  "  Upon 
the  point  that  the  lands  proposed  to  be  taken  are  not  necessary, 
because  it  might  be  ^practicable  for  the  respondents  to  lay  their 
tracks  upon  their  own  lands,  by  adopting  another  curve,  we  are 
not  prepared  to  concur  with  the  appellant's  counsel.  It  is  not  a 
question  of  possibilities,  nor  of  strict  practicabilities  within  the 
opinion  of  engineers.  No  route  was  ever  surveyed  for  a  railroad 
which  was  not  open  to  such  objections,  and  if  the  right  to  take 
lands  was  to  be  determined  by  the  conflicting  evidence,  whether, 
after  all,  the  tracks  might  not,  with  greater  or  equal  convenience, 
be  laid  elsewhere,  the  construction  of  a  road  would  be  attended  with 
the  most  serious  embarrassments.  Reasonable  necessity  must  be 
shown,  but  a  reasonable  discretion  must  be  allowed  to  the 
officers  who  locate  the  tracks  of  a  railroad,  for  it  cannot  be 
presumed  that  the  corporation  is  unnecessarily  incurring  heavy 
expenses  in  obtaining  lands,  when  those  it  already  has  would 
answer  its  purpose."  In  Eldridge  v.  Smith,  34  Vt.  484, 
it  was  held  that  '^when  land  is  taken  for  a  legitimate  rail- 
road use  by  the  railroad  company,  the  judgment  of  the  officers 
of  the  road,  unless  clearly  beyond  any  just  necessity,  is  regarded 
as  conclusive."  We  may  add  that  if  round  houses,  water  tanks, 
coal  docks,  or  other  necessary  uses  of  a  railway,  may  be  disturbed 
and  relocated,  or  their  location  destroyed,  it  becomes  a  matter  of 
extreme  difficulty,  if  not  an  impossibility,  to  discriminate  between 
such  right  and  the  right  to  require  tracks  to  be  removed  for  the 
benefit  of  other  public  uses ;  and  further,  if  the  removal  of  such 
buildings  and  structures  may  be  required  to  appropriate  their 
location  to  other  public  uses,  it  would  be  difficult  to  determine 
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why  depots  should  not  be  subject  to  the  same  rule.  Another 
difficulty  in  adopting  the  theory  contended  for  by  the  appellee  is 
that  the  rule  could  not  be  made  to  depend  upon  the  proximity  of 
the  old  to  the  new  location,  for  if  the  removal  were  required,  and 
there  was  no  ground  for  the  new  location  in  the  immediate 
vicinity,  public  necessity,  in  pressing  its  demand  for  a  street 
crossing,  could  insist  with  force  that  remote  situations  afforded 
equal  or  better  facilities  for  the  convenient  and  safe  employment 
of  the  uses  sought  to  be  superseded.  Without  legislative  sanc- 
tion it  is  our  opinion  that  such  uses  cannot  be  destroyed  upon  the 
mere  discovery  that  they  may  be  enjoyed  at  some  place  other 
than  the  point  of  their  location. 

It  is  suggested  that  the  act  of  March  6,  1891  (Acts  1891,  p. 
122),  purporting  to  authorize  the  removal  of  buildings  and  struc- 
tures of  railway  companies  from  the  lines  of  projected  streets, 
and  permitting  the  use  of  crossings  at  such  points,  grants  the 
power  sought  in  this  case  to  have  been  exercised.  The  proceed- 
ings to  condemn  the  crossing  were  instituted,  and  the  reference 
of  the  matter  to  the  city  commissioners  was  as  early  as  December 
1,  1890,  and  said  commissioners  filed  their  report  of  meeting  and 
examination  in  January,  1891.  This  suit  was  commenced  and 
the  venue  changed  before  the  passage  of  said  act.  We  are  unable 
to  find  any  reason  or  authority  for  the  suggestion  so  made.  There 
can  be  no  pretense  that  any  step  was  taken  pursuant  to  said  act. 
If  the  act  should  be  considered  as  aflEecting  the  questions  in  this 
case,  it  should  probably  be  in  the  implication  thereby  of  the  legis- 
lative determination  that  without  the  act  no  power  existed  to 
require  the  removal  of  such  buildings. 

In  our  opinion  the  Circuit  Court  erred  in  its  finding  and  judg- 
ment, and  the  appellant's  motion  for  a  new  trial  should  have  been 
granted.     The  judgment  is  reversed.* 

1.  Right  to  lay  out  street  across  railroad  tracks  or  through  railroad 
yards,  sounds  or  buildings. —  There  is  no  question  about  the  power  of  the 
proper  public  authorities  to  lay  out  a  street  or  highway  across  the  right  of 
way  of  a  railroad  company,  under  a  general  authority  to  establish  highways 
and  streets.  Lewis  Em.  Dom.  g  266.  As  to  the  second  branch  of  the  question, 
the  general  rule  is  that  under  a  general  authority  to  establish  or  extend  streets, 
a  street  cannot  be  laid  out  through  railroad  grounds  so  as  to  take  or  materially 

♦Reported  in  88  N.  E.  Rep.  167. 
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interfere  with  depots,  freight  houses  or  any  similar  structures.  Lewis  Em. 
Dom.  g  266.  As  to  grounds  covered  with  tracks  and  used  for  storing  and 
switching  cars,  the  result  would,  perhaps,  depend  upon  the  circumstances  of 
the  particular  case.  In  Commissioners  ▼.  Detroit,  G.  H.  &  M.  R.  Co.,  98 
Mich.  58;  52  N.  W.  Hep.  1088,  it  was  held  that  a  boulevard  could  be  laid  out 
acrofis  the  right  of  way  of  defendant,  although  it  bad  been  filled  with  tracks, 
some  of  which  were  used  for  main  tracks  and  some  for  storing  cars,  and  was 
used  and  known  as  a  "yard"  at  the  point  in  question.  Here  the  plaintiffs 
were  acting  under  a  general  authority  to  take  any  land  found  necessary  for 
opening  or  extending  any  boulevard.  The  cases  of  Illinois  Central  H.  Co.  v. 
City  of  Chicago,  141  111.  586 ;  80  N.  E.  Rep.  1044,  and  Chicago  &  N.  W.  R 
Co.  v.  aty  of  Chicago,  (111.)  37  N.  E.  Rep.  842,  are  similar  to  the  Michigan 
case,  except  that  the  authority  conferred  upon  the  city  was  somewhat  broader. 
The  city  of  Chicago  had  express  power  to  open  or  extend  any  street  over  or 
across  "any  railroad  track,  right  of  way  or  land  of  any  railroad  com- 
pany within  the  corporate  limits."  In  the  case  last  cited  the  court  says: 
"  The  particular  ground  of  contention  is  that  the  strip  of  land  sought  to  be  con- 
demned had  been  devoted  to  the  specific  public  use  of  a  railroad  yard.  A 
railroad  yard  is  a  tract  of  ground  upon  which  are  railroad  tracks,  used  for  the 
purpose  of  receiving  and  storing  cara  when  not  in  use,  or  used  for  the  purpose 
of  switching  in  the  distribution  of  cars  and  engines  to  other  places  and  in  the 
making  up  of  trains.  As  shown  by  the  foregoing  statement,  there  were  upon 
the  100-foot  strip,  at  the  point  of  the  proposed  street  crossings,  eight  parallel 
railway  tracks  connected  by  switches.  Two  were  used  for  passenger  trains, 
two  for  freight  trains,  and  the  othera  for  such  use  as  the  convenience  of  the 
company  demanded  in  the  switching  and  storing  of  cara.  It  is  insisted  that 
there  is  no  express  authority  given  by  the  legislature  to  the  city  to  open  streets 
across  the  land  in  question.  It  seems  to  be  well  settled  that  to  authorize  the 
taking  by  the  municipality,  for  a  public  use,  land  already  devoted  to  another 
public  use,  the  legislative  intent  to  grant  the  authority  must  be  shown  by  clear 
and  express  language  or  by  necessary  implication  from  the  words  of  the  grant. 
*  ♦  •  It  is  contended,  however,  that  the  terms  '  right  of  way,'  '  tracks. 
and  '  land,'  as  used  in  the  eighty-ninth  paragraph,  apply  only  to  such  right  of 
way,  tracks  and  land  as  arc  appropriated  to  the  active  operation  of  the  com- 
pany's railway,  and  that  they  do  not  apply  to  tracks  or  land  devoted  to  the 
purpose^  of  a  railroad  yard.  The  attempted  distinction  is  without  foundation. 
Without  pausing  to  discuss  or  determine  what  would  be  the  effect  of  an 
attempt  by  the  city  to  open  a  street,  under  the  power  conferred  by  this  para- 
graph of  the  statute,  through  depots,  engine  houses  and  the  like,  it  is  sufficient 
to  say  that  the  attempt  here  was  simply  to  extend  the  streets  across  land 
devoted  to  railroad  tracks.  The  tracks  upon  the  land  sought  to  be  taken. 
although  some  were  devoted  to  the  passage  of  passenger  trains,  othera  for  the 
accommodation  of  freight  traffic,  and  still  othera  used  for  switching  purposes, 
and  devoted  to  the  storage  of  cara,  were  each  '  railroad  tracks/  and  it  cannot 
be  important  to  what  particular  use  the  'railroad  tracks'  may  be  devoted. 
By  the  express  terms  of  the  statute,  power  is  given  to  the  city  authorities  to 
extend  streets,  alleys,  and  highways  over  and  across  the  same.  The  right  of 
the  legislature  to  exercise  the  power  of  eminent  domain,  and  to  invest  the 
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municipal  authorities  of  the  state  with  the  power  is  clear;  and  that  it  may 
extend  to  railroad  property  is  not  questioned.  Const.  §  14,  art.  11;  East  St. 
Louis  C.  Ry.  Co.  v.  East  St.  Louis  U.  Ry.  Co.,  108  111.  265;  Chicago  &  A.  R. 
Co.  V.  Joliet,  L.  &  A.  R.  Co.,  105  HI.  389.  It  will  be  unnecessary  to  determine 
the  question,  pressed  upon  us  with  so  much  force,  that,  where  both  uses  may 
not  stand  together,  with  such  tolerable  Interference  that  compensation  can  be 
made  by  the  payment  of  damages;  that  is,  if  the  use  of  the  land  for  a  street, 
when  exercised,  will  exclude  the  former  use,  to  which  the  land  was  appropri- 
ated, it  cannot  be  implied  from  the  general  power  to  extend  streets  over  and 
across  rights  of  way.  tracks  and  land,  and  the  legislature  meant  to  subject 
the  land  to  the  new  public  use  to  the  exclusion  of  the  prior  public  use;  that  is, 
it  cannot  be  implied  from  the  general  language  that  the  legislature  intended 
to  destroy  the  prior  use.  True,  as  already  said,  the  opening  of  the  street 
would  exclude  from  the  tracks  within  the  street  the  use  of  such  tracks  for  the 
purpose  of  storing  cars  thereon.  But  it  is  manifest  that  it  is  an  inten'uption 
of  the  use  only  at  the  crossings,  and,  if  damages  accrue  because  of  the  taking 
of  that  right,  or  the  value  of  the  property  of  the  railway  company  not  taken 
is  decreased  in  value  in  consequence,  adequate  compensation  can  be  made  in 
the  proceeding  at  law." 

2.  lieasure  and  elements  of  damages  when  a  street  is  laid  out  across 
railway  tracks  and  g^unds. —  The  measure  of  compensation  for  railroad 
land  taken  by  a  city  for  a  street  is  the  decrease  in  its  value  for  railroad  use, 
caused  by  its  use  as  a  street,  without  reference  to  such  expenditures  as  the 
railroad  company  may  be  obliged  to  make  in  complying  with  the  police  regu- 
lations of  the  city  in  regard  to  street  crossings.  Lake  Shore  &  M.  S.  R.  Co.  v. 
City  of  Chicago,  148  111.  509;  87  N.  E.  Rep.  88;  Chicago,  B.  &  Q.  R.  Co.  v. 
City  of  Chicago,  149  111.  157;  87  N.  E.  Rep.  78.  The  fact  that  the  railroad 
company  owns  the  land  in  fee  makes  no  difference  in  the  measure  of  com- 
pensation, since  a  railroad  company  has  no  right  to  use  any  land  for  other 
than  railroad  purposes.  Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Chicago,  149  111. 
157;  37  N.  E.  Rep.  78.  "Where  a  street  is  laid  out  across  tracks  used  for 
storing  cars,  the  railroad  company  may  recover  such  damages  as  it  will  sus- 
tain by  being  deprived  of  such  use  of  the  tracks  within  the  limits  of  the  street. 
Chicago  &  N.  W.  R.  Co.  v.  City  of  Chicago,  —  111.  — ;  37  N.  E.  Rep.  843. 
So  where  a  street  was  laid  out  across  tracks  near  a  large  switching  yard,  which 
formed  the  *'  neck,"  as  it  was  called,  of  the  yard,  and  was  used  in  connection 
with  switching  and  making  up  trains  in  the  yard,  it  was  held  that  the  com- 
pany was  entitled  to  recover  damages  to  its  yard  caused  by  laying  out  the 
street  at  the  point  in  question.  The  court  says:  "The  company  was  shown 
to  own,  and  be  in  use  of,  a  large  switch  yard,  lying  south  of  the  proposed 
street,  and  that  the  '  neck,'  as  it  is  called  in  the  evidence,  of  the  switch  tracks, 
necessary  in  the  operation  of  said  yard,  extended  north  across  and  beyond  the 
street.  For  the  purpose  of  showing  that  the  opening  of  Sixtieth  street,  as 
proposed,  would  damage  the  same,  and  decrease  its  value,  appellant  called 
witnesses,  and,  after  laying  the  foundation  therefor,  by  showing  them 
experienced  in  railway  operation,  asked  them  the  effect  upon  the  switch  yard 
of  the  opening  said  street.  Objection  thereto  was  interposed  and  sustained, 
and  appellant  excepted.    The  evidence  introduced  by  appellant,  and  admitted, 
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tended  to  show  that,  in  the  use  of  such  yards,  the  operation  of  appellant's 
switch  engines  would  be  retarded  and  hindered ;  that  it  would  require  an 
increased  expenditure  of  money  daily  to  perform  the  same  operations  in  han- 
dling, switching  cars,  making  up  trains,  etc.,  now  carried  on,  after  the  open- 
ing of  the  proposed  street.  The  witnesses  were  asked  and  approximated  the 
average  daily  increased,  expenditure  to  the  railway  company  by  reason  thereof. 
It  is,  in  effect,  conceded  that  this  last  evidence  was  proper  for  the  considera- 
tion of  the  jury,  in  determining  damages  to  land  not  taken,  if  any  such  dam- 
ages were  shown.  It  was,  under  all  the  rulings,  clearly  competent  evidence, 
as  tending  to  show  damages  to  property  not  taken."  On  the  subject  of  com- 
pensation in  such  cases  generally,  see  Boston  &  Albany  R.  Ck).  v.  City  of 
Cambridge,  8  Am.  R.  R.  &  Corp.  Rep.  436,  and  cases  cited  in  note  thereto. 
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(Supreme  Court  of  California  in  banc,  September  18,  1894.) 

1.  Railboads  in  streets.  Distinction  between  country  highways 
AND  CITY  streets.  There  is  a  wide  distinction  between  a  highway  in  the 
country  and  a  street  in  a  city  or  village,  as  to  the  mode  and  extent  of  the 
enjoyment,  and  in  the  extent  of  the  servitude  in  the  land  upon  which  they  are 
located. 

2.  Legitucate  uses  of  citt  streets.  When  land  is  acquired  for  a  street 
in  a  city,  it  is  subject  to  all  the  uses  and  purposes  of  the  public  as  a  street, 
including  the  construction  of  sewers  and  drains,  the  laying  of  gas  and  water 
pipes,  the  erection  of  telegraph  and  telephone  wires,  and  including  such 
methods  for  the  transportation  of  passengers  and  freight  as  modern  science 
and  improvements  may  have  rendered  necessary,  and  such  uses  must  be 
deemed  to  have  been  in  contemplation  when  the  street  was  opened,  whether 
by  dedication,  purchase  or  condemnation  proceedings,  and  hence  such  uses 
impose  no  new  burden  or  servitude  upon  the  soil  or  abutting  land. 

8.  No  distinction  between  railways  for  passenger  traffic  and  for 
BOTH  FREIGHT  AND  PASSENGERS.  No  reasou  exists  for  a  distinction  between 
nilroads  designed  exclusively  for  passenger  traffic  and  railroads  designed  to 
carry  both  freight  and  passengers,  as  respects  the  burden  thereby  imposed 
upon  the  street.    The  difference,  if  any,  is  of  degree  and  not  of  kind. 

4.  Ejectment  against  railroad  in  street.  Where  a  railroad  is  laid  in  a 
public  street  without  authority,  ejectment  will  lie  by  the  owner  of  the  fee, 
bat  if  the  road  is  laid  under  legislative  authority,  ejectment  will  not  lie.  In 
such  case  the  owner  should  be  remitted  to  an  action  to  restniin,  or,  if  the 
injury  is  consummated,  to  an  action  for  damages,  or  to  proceedings  to  abate 
as  a  nuisance,  as  the  case  may  be. 

5.  Damage  to  abutting  property.  In  an  action  of  ejectment  by  the 
owner  of  the  fee  of  a  street,  against  a  railroad  laid  therein,  no  question  of 
damages  to  abutting  property  arises. 

vol.  X. —  4 
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EJECTMENT  by  Victor  Montgomery  against  the  Santa  Ana 
and  Westminster  Railway  Company.    Judgment  for  plaintiff, 
and  defendant  appeals. 

e/flw.  Q.  Scarborough^  for  appellant.  Victor  Montgomery ^  in 
pro.  per. 

Per  Curiam.  This  is  an  action  of  ejectment  to  recover  posses- 
sion of  a  strip  of  land  in  the  city  of  Santa  Ana,  county  of 
Orange. 

Plaintiff  had  judgment,  from  which,  and  from  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals. 

Defendant,  by  its  answer,  set  up  two  separate  defenses.  In 
the  second  of  these  it  set  out  (1)  that  it  is  a  corporation  with 
power  to  construct  and  operate  a  steam  railroad  for  the  trans- 
portation of  freight  and  passengers  from  the  city  of  Santa  Ana 
to  "Westminster,  across,  along  and  upon  any  street,  avenue  or 
highway  ;  (2)  that  a  strip  of  land  thirty  feet  in  width  off  the  entire 
north  side  of  the  land  described  in  the  complaint  was  and  is  a 
public  street  or  highway  in  said  city  of  Santa  Ana,  under  the 
control  of  and  in  the  possession  of  the  board  of  trustees  of  said 
city ;  (3)  that  said  board  of  trustees,  by  ordinance,  authorized  and 
licensed  defendant  to  construct  and  operate  a  railroad  through 
and  over  said  street  for  carrying  freight  and  passengers  in  cars  to 
be  propelled  by  dummy  or  motor  engines ;  (4)  that  it  constructed 
its  road  on  said  street  and  operated  it  as  provided  in  said  ordi- 
nance ;  (5)  that  it  has  not  excluded  plaintiff  or  others  from  the 
street,  and  has  only  used  it  for  the  purpose  aforesaid,  and  in  com- 
mon with  the  public,  and  has  not  impaired  said  street,  or  curtailed 
the  use  thereof  by  others,  etc.  To  this  defense  plaintiff  demurred 
upon  the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  defense.  The  demurrer  was  sustained  by  the  court,  and  defend- 
ant declined  to  amend  as  to  this  defense,  and  the  action  of  the 
court  in  sustaining  the  demurrer  is  urged  as  error. 

The  whole  proposition  involved  in  this  case  may  be  put  thus : 
Can  the  owner  in  fee  of  land  abutting  upon  a  public  street  in  an 
incorporated  town  maintain  an  action  of  ejectment  against  a  rail- 
road company  organized  and  existing  for  the  transportation  of 
freight  and  passengers  from  said  town  to  a  neighboring  town. 
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which  company,  under  and  by  virtue  of  an  ordinance  of  the  trus- 
tees of  the  first-designated  town  empowering  it  to  do  so,  has  con- 
structed and  is  using  a  railway  track  upon  and  over  said  public 
street,  and  upon  the  side  or  half  thereof  adjoining  the  land  of 
such  abutting  owner?  The  question  is  stated  thus  for  the  reason 
that,  while  the  evidence  in  the  case,  consisting  of  the  deed  to 
respondent  and  the  city  map  together,  show  that  his  land  abutted 
upon  the  street  in  question,  viz.,  Second  street,  in  the  city  of 
Santa  Ana,  yet  by  section  1112  of  the  Civil  Code  "  a  transfer  of 
land  bounded  by  a  highway  passes  the  title  of  the  person  whose 
estate  is  transferred  to  the  soil  of  the  highway  to  the  center 
thereof,  unless  a  different  intent  appears  from  the  grant."  There 
is  nothing  in  the  evidence  to  indicate  the  contrary,  and  hence  we 
must  presume  respondent  owns  to  the  center  of  the  highway  or 
street,  subject  only  to  the  right  of  the  public  to  an  easement  or 
right  of  way  for  street  purposes  therein  and  thereto.  All 
streets  are  highways,  but  not  all  highways  are  streets.  Common 
Council  V.  Croas,  Y  Ind.  9 ;  City  of  Lafayette  v.  Jenners,  10  Ind. 
74 ;  Clark  v.  Com.,  14  Bush.  166.  In  other  words,  there  is  wide 
distinction  between  a  highway  in  the  country  and  a  street  in  a 
city  or  village  as  to  the  mode  and  extent  of  the  enjoyment,  and, 
as  a  sequence,  in  the  extent  of  the  servitude  in  the  land  upon 
which  they  are  located.  The  country  highway  is  needed  only  for 
the  purpose  of  passing  and  repassing,  and,  as  a  general  rule,  to 
which  there  are  a  few  needed  exceptions,  the  right  of  the  public 
and  of  the  authorities  in  charge  is  confined  to  the  use  of  the  sur- 
face, with  such  rights  incidental  thereto  as  are  essential  to  such 
use.  In  the  case  of  streets  in  a  city  there  are  other  and  further 
uses,  such  as  the  construction  of  sewers  and  drains,  laying  of  gas 
and  water  pipes,  erection  of  telegraph  and  telephone  wires,  and  a 
variety  of  other  improvements,  beneath,  upon  and  above  the  sur- 
face, to  which  in  modern  times  urban  streets  have  been  subjected. 
These  urban  servitudes  are  essential  to  the  enjoyment  of  streets 
in  cities,  and  to  the  comfort  of  citizens  in  their  more  densely 
populated  limits.  It  has  sometimes  been  suggested  that  a  distinc- 
tion is  to  be  made  between  cases  in  which  streets  are  laid  out  and 
opened  upon  property  belonging  to  the  corporation  and  those  in 
which  streets  become  such  by  dedication,  or  by  condemnation  pro- 
ceedings under  the  right  of  eminent  domain  upon  compensation 
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being  made ;  but  the  consensus  of  modern  opinion  seems  to  be  that 
no  such  distinction  properly  exists,  and  that "  whether  the  corpora- 
tion be  the  owner  of  the  fee  of  the  streets  in  trust  for  the  public, 
or  whether  it  be  merely  the  trustee  of  the  streets  and  highways  as 
such,  irrespective  of  any  title  to  the  soil,  it  has  the  power  to 
authorize  their  appropriation  to  all  such  uses  as  are  conducive  to 
the  public  good,  and  do  not  interfere  with  their  complete  and 
unrestricted  use  as  highways."  People  v.  Kerr,  27  N.  Y.  202 ; 
City  of  Cincinnati  v.  White's  Lessee,  6  Pet.  432  ;  Thomp.  Highw. 
7 ;  Elliott  Eoads  &  S.  205.  It  is  said  by  Elliott,  in  his  work  on 
Roads  and  Streets,  at  page  299,  that  "  it  is  doubtful  whether,  of 
all  servitudes,  there  is  one  so  broad  and  comprehensive  as  that  of 
a  city  in  its  streets."  It  authorizes  the  use  of  the  street  for  the 
track  of  a  street-car  company  under  license  by  the  city  authority, 
without  compensation  to  the  owijer  of  the  fee.  Finch  v.  Rail- 
way Co.,  87  Cal.  598 ;  25  Pac.  Rep.  765. 

A  "  street  railway "  has  been  defined  as  "  a  railway  laid  down 
upon  roads  or  streets  for  the  purpose  of  carrying  passengers." 
Elliott,  supra,  557.  It  is  further  said  by  the  same  author 
that  "the  distinctive  and  essential  feature  of  a  street  rail- 
way, considered  in  relation  to  other  railroads,  is  that  it  is  a 
railway  foi  the  transportation  of  passengers,  and  not  of  freight." 
It  is  said  to  exclude  the  idea  of  the  carriage  of  freight,  and  that 
a  railroad  over  which  heavily-laden  freight  trains  are  drawn  can- 
not be  considered  a  street  railway.  Street  cars  are  little  more 
than  carriages  for  transportation  of  passengers,  propelled  over 
fixed  tracks,  to  which  their  wheels  are  adapted,  and  as  a  con- 
venient, comfortable,  and  economical  mode  of  conveyance,  their 
use  has  become  well-nigh  universal  in  cities,  and  as  they  add, 
when  properly  constructed,  little  or  nothing  to  the  burdens  of  the 
servient  tenement,  their  use  is  upheld  without  the  necessity  of 
compensation  to  the  abutting  owner.  The  use  of  a  public  street, 
however,  for  an  ordinary  railway  for  the  transportation  of  freight 
and  passengers,  it  has  been  said  by  the  highest  authority,  imposes 
a  new  burden  upon  the  street,  not  contemplated  in  its  dedication, 
and,  therefore,  the  user  cannot  be  indulged  without  compensation 
to  the  abutting  owner  of  property  upon  such  public  street.  We 
are  at  a  loss  for  any  good  reason  for  this  distinction,  or  to  see 
why   the  transportation  of  freight  by   modern  and  improved 


*  Montgomery  v.  Santa  Ana  &  W.  Ry.  Co.  29 

methods  is  not  equally  entitled  to  encouragement  with  the  trans- 
portation of  passengers.  The  essential  wants  of  the  citizen 
demand  the  former  equally  with  the  latter.  If  there  is  any  differ- 
ence in  the  burden  imposed  upon  the  street,  it  is  in  degree,  and 
not  in  kind.  The  great  highways  of  England  were  constructed, 
not  so  much  for  the  convenience  of  passengers  as  for  the  trans- 
portation of  freight.  In  the  infancy  of  commerce,  when  trade 
and  traffic  by  land  was  insignificant  in  volume,  when  the  sumpter 
horse,  which  answered  to  our  modern  pack  mule,  answered  all 
the  purposes  of  transportation  for  goods,  footpaths,  bridlepaths, 
and  lanes  served  all  needed  purposes ;  but  with  the  growth  of 
inland  commerce,  and  the  need  of  greater  facilities  for  the  inter- 
change of  commodities,  the  use  of  wheeled  vehicles,  and,  as  a 
means  thereto,  the  highway,  as  we  know  it,  became  a  necessity. 
The  Appian  Way,  commenced  812  B.  C,  which  has  provoked 
the  admiration  of  the  world,  was  entitled  to  commendation  for  its 
roadway  sixteen  feet  in  width,  constructed  for  the  transportation 
of  burdens,  while  the  paths  of  eight  feet  on  each  side  of  it  for 
foot  passengers,  and  upon  which  the  Roman  legions  were  wont 
to  march,  were  unpaved.  In  the  construction  of  modem  high- 
ways, urban  and  suburban,  the  great  difficulty  and  the  prominent 
object  has  been  to  build  and  adapt  tliem,  by  grade,  width  and 
structure  of  roadbed  to  the  carriage  of  freight.  Yet  we  are  told 
in  effect  that,  so  far  as  modern  metj^ods  are  concerned,  so  far 
as  ease,  speed  and  economy  are  involved,  improvements  are  to 
be  limited  to  the  transportation  of  passengers;  that  cars  with 
wheels  adjusted  to  move  upon  fixed  tracks,  when  applied  to  the 
transportation  of  passengers,  are  within  the  contemplated  objects 
in  view  in  opening  a  road  or  street,  and,  therefore,  add  nothing 
material  to  the  burden  of  the  servitude  of  the  abutting  land- 
owner, while  a  precisely  similar  structure,  adapted  to  the 
transportation  of  freight,  adds  an  additional  burden,  of 
a  different  character,  to  the  servitude,  and  cannot  be  tol- 
erated without  compensation  to  the  abutting  owner.  An 
interminable  string  of  heavy  drays  may  thunder  through  the 
street  from  early  morning  until  set  of  sun,  a  menace  to  all  who 
frequent  the  thoroughfare,  and  an  inconvenience  to  all  dwellers 
thereon ;  but  the  cars  of  a  railway,  which  move  usually  but  a  few 
times  a  day,  and  with  infinitely  less  annoyance  to  the  public, 
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upon  tracks  so  adjusted  to  the  surface  as  to  occasion  little  or  no 
inconvenience,  cannot  be  tolerated.  We  fail  to  appreciate  the 
philosophy  of  the  distinction.  On  the  contrary,  we  affirm  that, 
when  a  public  street  in  a  city  is  dedicated  to  the  general  use  of 
the  public,  it  involves  its  use,  subject  to  municipal  control  and 
limitations,  for  all  the  uses  and  purposes  of  the  public  as  a  street, 
including  such  methods  for  the  transportation  of  passengers  and 
freight  as  modern  science  and  improvements  may  have  rendered 
necessary,  and  that  the  application  of  these,  methods,  and  indeed 
of  those  yet  to  be  discovered,  must  have  been  contemplated  when 
the  street  was  opened  and  the  right  of  way  obtained,  whether  by 
dedication,  purchase  or  condemnation  proceedings,  and  hence  that 
such  a  user  imposes  no  new  burden  or  servitude  upon  the  owner 
of  the  abutting  land.  The  object  of  the  user  being  within  the 
conceded  rights  of  the  public,  the  methods  of  its  accomplishment 
are  subject  to  legislative  control,  and  subject,  also,  to  an  action  for 
damages  by  any  abutting  owner,  whether  or  not  he  may  be 
vested  with  the  fee  to  the  center  of  the  street,  whose  right  of 
ingress  and  egress,  or  his  right  to  light  and  air,  shall  be  interfered 
with. 

The  thirteenth  subdivision  of  section  862  of  the  Municipal 
Government  Act  of  this  state  authorizes  the  boards  of  trustees  of 
municipalities  of  the  sixth  class,  of  which  Santa  Ana  is  one,  "  to 
permit,  under  such  restrictions  as  they  may  deem  proper,  the  lay- 
ing of  railroad  tracks  and  the  running  of  cars  drawn  by  horses, 
steam  or  other  power  thereon  *  *  *  in  the  public  street." 
The  world  moves.  Legislation  in  recent  times  has  kept  pace 
with  the  progress  of  the  age.  The  trend  of  judicial  opinion, 
except  where  overshadowed  and  incrusted  vnth  stare  decisis,  is  to 
a  broader  and  more  comprehensive  view  of  the  rights  of  the  pub- 
lic in  and  to  the  streets  and  highways  of  city  and  country ;  and, 
while  carefully  conserving  the  rights  of  individuals  to  their  prop- 
erty, the  courts  have  not  hesitated  to  declare  the  shadowy  title 
which  the  owner  of  the  fee  holds  to  the  land  in  a  public  street  or 
highway,  during  the  duration  of  the  easement  of  the  public 
therein,  as  being  subject  to  all  the  varied  wants  of  the  pub- 
lic, and  essential  to  its  health,  enjoyment  and  progress.  In 
Paquet  v.  Railway. Co.,  18  Oreg.  283;  22  Pac.  Rep.  906,  which 
was   an    action    to    enjoin    a    steam-motor    railway    company 
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from  constructing  and  operating  its  road  upon  a  street  in 
the  city  of  Portland  and  upon  a  county  road  outside  the 
city,  abutting  upon  both  of  which  the  plaintiff  owned  land, 
with  the  fee  in  him  vested  to  the  center  of  the  street  and 
road,  and  where  no  compensation  had  been  made  to  plaintiff,  the 
court  in  its  opinion,  by  Thayer,  Ch.  J.,  in  deciding  the  cause  against 
plaintiff,  said  :  "  The  establishment  of  a  public  highway  practically 
divests  the  owner  of  a  fee  to  the  land  upon  which  it  is  laid  out, 
of  the  entire  present  beneficial  interest,  of  a  private  nature,  which 
he  has  therein.  It  leaves  him  nothing  but  the  possibility  of  a 
reinvestment  of  his  former  interest  in  case  the  highway  should  be 
discontinued  as  such.  This  view,  I  am  aware,  is  contrary  to  the 
ancient  doctrine  that  the  owner  of  tlie  fee  owned  the  land  subject 
only  to  such  public  uses,  and  that  he  had  a  right  of  action  when 
the  nse  was  aiverted  to  a  different  purpose.  Such  a  doctrine  may 
have  been  applicable  where  the  ownership  was  merely  subject  to 
a  right  of  way  over  the  land  ;  but  where,  as  in  modem  cases,  it 
is  devoted  exclusively  to  the  purposes  of  a  public  thoroughfare, 
and  the  control  thereof  is  committed  to  legally  constituted  author- 
ities charged  with  the  duty  of  maintaining  it  for  such  purpose,  the 
doctrine  becomes  a  vague  theory,  and  should  be  laid  away  among 
the  antiquities  of  the  past  age."  McQuaid  v.  Railway  Co.,  18  Oreg. 
237 ;  22  Pac.  Rep.  899,  enunciates  a  like  doctrine.  In  Henry  Gauss 
&  Sons  Manuf .  Co.  v.  St.  Louis,  K.  &  N.  W.  Ry.  Co.,  113  Mo.  308 ; 
20  S.  W.  Rep.  658,  the  Supreme  Court  of  Missouri  held,  in  sub- 
stance, that  the  construction  and  operation  of  an  ordinary  steam  rail- 
road at  grade  in  a  public  street  under  municipal  authority  is  not 
a  new  public  use  of  the  street,  for  which  compensation  may  be 
demanded  by  abutting  owners,  as  in  the  case  of  property  "  taken  or 
damaged,"  within  the  meaning  of  the  Constitution,  The  court 
said  :  "  When  land  is  dedicated  generally,  and  without  restrictions, 
or  condemned,  for  a  public  street,  in  a  town  or  city,  the  owner  of 
the  abutting  lots,  who  secures  the  benefit  of  the  street,  and  persons 
also  who  purchase  and  improve  property  thereon,  hold  their  prop- 
erty rights  subject  to  all  the  uses  to  which  the  street  can  be  law- 
fully subjected  by  the  public.  New  uses  in  the  improvement  in 
the  mode  of  travel  and  transportation  are  constantly  arising.  When 
there  is  no  restriction  on  the  public  use,  new  modes  of  use  may 
be  adopted,  which  are  consistent  with  the  proper  use  of  the  street, 
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without  the  consent  of  abutting  owners,  though  such  new  uses 
may  interfere  somewhat  with  their  own  convenient  use  of  the 
street.  *  *  *  For  any  damages  that  may  be  caused  by  an  unlaw- 
ful or  negligent  maintenance  of  the  track  in  the  street,  or  hff 
negligent  use  of  engines  or  movement  of  trains,  defendant 
will  be  liable  in  an  action  for  damages."  This  decision  is 
in  line  with  the  decisions  in  that  state.  In  Iowa  a  like 
doctrine  prevails.  In  Barney  v.  Keokuk,  94  U.  S.  324, 
which  was  ejectment  in  the  United  States  court  for  the 
district  of  Iowa,  to  recover  certain  premises  within  a  public  street 
in  Keokuk,  occupied  with  railroad  tracks,  buildings,  sheds,  etc., 
upon  error  to  the  Supreme  Court  of  the  United  States,  that  tri- 
bunal held  that  although  no  permanent  obstruction,  like  a  depot 
building,  could  be  erected  on  the  streets  of  a  town,  yet  it  is  held 
in  that  state  (Iowa)  that  they  may,  by  public  authority,  be  occu- 
pied by  railway  tracks  without  the  consent  of  the  adjacent  pro- 
prietors, and  without  compensation,  whether  the  fee  of  the  streets, 
as  in  that  case,  be  in  him  or  in  a  third  person.  The  court  further 
held  that  there  was  no  substantial  difference  between  streets  in 
which  tlie  legal  title  is  in  private  individuals,  and  those  in  which 
it  is  in  the  public,  as  to  the  rights  of  the  public  therein.  Kuche- 
man  v.  Railway  Co.,  46  Iowa,  366.  In  New  Jersey  it  is  held : 
(1)  That  the  legislature  has  power  to  authorize  the  use  of  a  public 
highway  for  the  purpose  of  a  railway.  (2)  That  the  legislature 
must  be  the  judges  as  to  the  benefit  to  the  public,  and  to  their 
authority  the  public  and  individuals  must  submit.  (3)  The 
authority  to  use  a  public  highway  for  the  purpose  of  a  railroad, 
retaining  the  use  of  such  highway  for  all  ordinary  purposes,  is  not 
such  a  taking  of  private  property  for  public  purposes  as  requires 
compensation  to  the  owner  of  the  fee  of  the  adjacent  lands,  as  is 
contemplated  by  their  Constitution.  (4)  That  the  easement  of 
the  highway  is  in  the  public,  although  the  fee  is  practically  in  the 
adjacent  owner. .  "  It  is  the  easement  only  which  is  appropriated, 
and  no  right  or  title  of  the  owner  is  interfered  with."  Morris  & 
Essex  R.  Co.  v.  Mayor,  etc.,  of  Newark,  10  N.  J.  Eq.  352.  In 
Spencer  v.  Kailroad  Co.,  23  W.  Va.  406,  which  was  a  bill  in 
equity  to  restrain  defendant  from  constructing  and  operating  an 
ordinary  steam  railroad  over  a  public  street,  the  fee  of  which  was 
in  plaintiff,  under  a  license  from  the  municipal  authorities,  the 
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o<mrt  used  the  following  language :  ^^  Admitting  fihe  (the  plain- 
US)  owns  the  fee  to  the  middle  of  Seventh  street  opposite  her  lot, 
as  she  contends  is  the  fact,  she  still  owns  the  same,  and  neither 
her  title  or  possession  is  in  any  manner  disturbed  by  the  railroad 
oompany.  It  has  always  been  subject  to  the  easement  of  the 
public  to  pass  and  repass  over  it  and  to  use  it  as  a  street ;  and, 
subject  to  this  easement,  she  has  as  much  the  enjoyment  and  posses- 
sion of  the  whole  of  Seventh  street  as  she  ever  had.  What  the 
raUroad  •ompany  has  taken  it  has  taken  from  the  town  ooxmcil  of 
Point  Pleasant  —  a  mere  easement  —  and  it  has  taken  nothing 
from  the  plaintiff,  and,  therefore,  under  West  Virginia  authori« 
ties  referred  to,  she  is  entitled  to  no  injunction.  In  Bailroad  Co* 
V.  Sawyer,  92  HI.  377,  the  Supreme  Court  of  Illinois  held  that 
the  public  authorities  who  have  the  superintendence  and  control 
of  the  public  roads  may  authorize  travel  on  them  by  the  means  of 
a  railroad,  and,  where  a  railroad  company  has  constructed  its  road 
upon  and  along  a  public  road,  such  use  and  possession  is  a  matter 
between  the  road  authorities  and  the  railroad  company,  and  the 
right  cannot  be  questioned  in  an  action  of  ejectment  by  the  owner 
of  the  land  over  which  the  public  road  has  been  established. 

This  being  an  action  of  ejectment  to  recover  a  specific  piece  or 
parcel  of  land,  and  it  appearing  from  the  stipulation  of  the  parties 
that  the  alleged  ouster  consisted  only  in  the  entry  by  the  defend- 
ant upon  a  public  street,  and  the  construction  of  a  railroad  track 
thereon,  no  question  of  damage  to  property  other  than  to  such 
public  street,  within  the  purview  of  section  14  of  article  1  of  the 
Constitution  of  this  state,  can  arise. 

We  may  admit  that  the  views  herein  expressed  are  in  conflict 
with  the  doctrine  enunciated  in  Kailroad  Co.  v.  Reed,  41  Cal. 
266,  and  MuUer  v.  Railway  Co.,  83  Cal.  240 ;  23  Pac.  Rep.  265, 
and  it  ddes  not  necessarily  follow  that  ejectment  will  lie  if  the 
facta  set  out  in  the  answer  are  true.  The  cases  above  quoted 
were  to  recover  damages.  The  cases  of  Weyl  v.  Railroad  Co.,  69 
Cal.  203 ;  10  Pac.  Rep.  510,  and  Finch  v.  Railway  Co.,  87  Cal. 
697 ;  25  Pac.  Rep.  765,  in  which  ejectments  were  upheld,  were 
eases  in  which  the  defendants  were  mere  intruders  upon  the  pub- 
lic street,  without  valid  license  from  any  authorized  body.  The 
rule,  as  defined  in  Mahon  v.  Road  Co.,  49  Cal.  270,  is  regarded  aa 
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the  true  one  in  cases  of  ejectment  for  injuries  like  the  one  com- 
plained of  here.  It  was  said  in  that  case :  ^^  The  exclusion  of  the 
plaintiff  from  entering  on  the  land,  except  on  the  payment  of  a 
toll,  and  then  only  for  the  purpose  of  passing  over  the  same,  was 
a  disseisin."  In  the  present  case  the  answer  to  which  the  demur- 
rer was  sustained  averred  :  '^  That  this  defendant  has  not  excluded 
the  plaintiff,  or  any  one  else,  from  said  street,  or  any  part  thereof, 
nor  does  it  claim  to  hold  said  street,  or  any  part  thereof,  exclu- 
sively from  the  plaintiff,  or  any  one  else  whomsoever ;  but  this 
defendant  only  claims  the  right  to  use  the  portion  of  said  street 
actually  occupied  by  said  track  in  common  with  the  public,  under 
and  by  virtue  of  said  ordinances  of  the  said  board  of  trustees  of 
said  city,  and  not  otherwise."  The  action  of  ejectment  is  a  pos- 
sessory action,  in  which  the  plaintiff  must  show  himself  entitled 
to  the  present  possession,  and  that  he  has  been  deprived  thereof. 
Anything  which  deprives  a  plaintiff  of  his  present  right  of 
possession  will  deprive  him  of  the  remedy  of  ejectment.  The 
case  of  Bedfield  v.  Railroad  Co.,  25  Barb.  54,  is  on  all  fours 
with  the  present  case;  and  the  court  there  held  that  the 
claim  of  an  easement  was  not  a  claim  of  title,  and  that  the 
mere  user  of  such  easement  by  license  of  the  public,  with- 
out excluding  others  from  a  like  user,  did  not  amount  to  an 
ouster  for  which  ejectment  would  lie  —  intimating,  but  with- 
out deciding,  that  trespass  was  in  such  a  case  the  proper  rem- 
edy. Railroad  Co.  v.  Sawyer,  supra,  is  to  like  effect.  The 
municipal  authorities,  as  trustees  of  the  public,  are  in  possession 
of  the  public  streets,  and  hold  them  for  the  uses  of  the  public  as 
effectually  as  they  do  or  may  the  public  buildings  of  the  munici- 
pality. A  writ  of  restitution  which  should  put  the  plaintiff  in 
possession  of  the  street,  except  as  one  of  the  public,  would  consti- 
tute him  guilty  as  a  trespasser,  or  of  a  nuisance,  or  of  erecting  a 
purpresture,  as  the  facts  might  determine.  It  has  been  said  that 
a  writ  which  authorized  A.  to  be  placed  in  possession  of  real 
property,  subject  to  the  possession  of  B.,  is  an  absurdity.  Where 
A.  enters  upon  a  public  street  and  constructs  a  railroad  without 
authority  from  the  municipal  authorities,  ejectment  will  lie,  as 
was  held  in  Weyl  v.  Railroad  Co.  and  in  Finch  v.  Railway  Co. 
This  rule  proceeds  upon  the  theory  that,  as  defendant  does  not 
justify  under  one  having  a  right  to  possession,  it  matters  not,  as 
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to  him,  that  another  than  the  plaintiff  may  have  a  better  right 
than  either  of  the  parties  to  the  action.  A  reversioner  may  main- 
tain an  action  for  an  injury  to  his  reversionary  right,  but  cannot 
recover  possession  nntil  the  limited  estate  lapses.  So  the  holder 
of  the  title  to  a  pnblic  street,  the  possession  of  which  is  held  for 
the  public,  may  maintain  an  action  for  damages  to  his  property 
therein,  bnt,  as  against  one  who  has  taken  no  possession  thereof, 
and  is  only  in  the  exercise  of  an  easement  therein  which  is  con- 
ferred by  the  municipal  authorities  in  pursuance  of  their  power, 
and  which  is  valid  as  to  the  public,  and  which  will  expire  with 
the  easement  of  the  public,  of  which  it  is  a  part,  should  not  be 
permitted  to  maintain  ejectment  for  a  violation  of  his  property 
rights,  if  any,  but  should  be  remitted  to  an  injunction  to  restrain, 
or,  if  the  injury  is  consummated,  to  an  action  for  damages,  or  to 
proceedings  to  abate  as  a  nuisance,  as  the  case  may  be. 

It  follows  that  the  court  below  erred  in  sustaining  the  demurrer 
to  the  answer  of  the  defendant.  The  judgment  is  reversed,  and 
the  court  below  directed  to  overrule  the  demurrer  to  defendant's 
second  defense,  set  out  in  his  answer. 

Neither  Beattt,  Ch.  J.,  nor  De  BLa.ven,  J.,  participated  in  the 
forgoing  decision,* 

RAILROADS  IN  STREETS  —  RECENT  DECISIONS. 

1.  I>istinction  between  street  railroads  and  commercial  railroads  as 
respects  the  use  of  streets. —  When  once  it  is  conceded  that  a  railroad  of 
any  kind  is  a  legitimate  street  use,  it  is  difficult  to  make  any  logical  distinc* 
tion  between  roads  of  different  kinds.  We  have  pointed  this  out  at  length  in 
s  previous  note.  See  6  Am.  R.  R.  &  Corp.  Rep.  885-889.  It  cannot  be 
denied  that  streets  and  highways  are  laid  out  quite  as  much  for  the  transporta- 
tion of  things  as  for  the  transportation  or  movement  of  persons.  If  it  is 
legitimate  to  aid  the  movement  of  persons  by  railways  laid  in  streets,  why  is 
it  not  also  legitimate  to  aid  in  like  manner  the  transportation  of  goods  and 
merchandise  ?  The  principal  case  takes  the  position  that  there  is  no  ground 
for  a  distinction  between  the  two  kinds  of  traffic,  anddisregards  the  distinction. 
This  position  leads  inevitably  to  the  conclusion  that  any  sort  of  railroad  is  a 
legitimate  street  use,  at  least  if  it  is  laid  on  the  surface  of  the  street.  The 
truth  is  that  there  are  but  two  consistent  positions  with  respect  to  this  ques- 
tion of  railroads  in  streets.  One  is  that  all  railroads  are  legitimate  street 
uses,  and  the  other  is  that  none  are.  But  the  law,  as  established  by  the 
decided  weight  of  authority,  is  that  railroads  devoted  exclusively  to  street 
passenger  traffic,  and  laid  to  conform  to  the  surface  of  the  street,  are  a 

•Reported  in  27  Pac.  Rep.  786. 
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legitimate  street  use,  and  that  all  other  railroads  are  not.     6  Am.  R.  R.  & 
Corp.  Rep.  387. 

2.  EiEect  of  narrowness  of  street  upon  its  use  by  a  railroad. —  In 
Lockwood  V.  Wabash  R.  Co.,  (Mo.)  26  8.  W.  Rep.  698,  it  was  held  that  a  city 
cannot  authorize  the  construction  and  operation  of  a  railroad  through  a  street 
so  narrow  that  such  use  will  necessarily  destroy  it  as  a  public  thoroughfare, 
and  deprive  abutting  owners  of  reasonable  access  to  their  property.  The 
street  in  question  (situated  in  St.  Louis)  was  devoted  to  wholesale  business, 
which  involved  necessarily  much  heavy  teaming.  The  street  was  forty  feet 
wide  between  building  lines,  with  a  roadway  twenty  four  feet  wide.  The 
defendant  had  laid  a  double  track  steam  railway  in  the  street  under  due 
authority.  There  was  less  than  four  feet  on  either  side  between  the 
sidewalk  and  the  track.  The  plaintiif  was  an  abutting  owner,  and  sought 
to  enjoin  the  use  of  the  street  by  the  defendant.  A  decree  per- 
petually enjoining  the  defendant  from  using  the  tracks  was  affirmed. 
The  decision  is  placed  both  upon  the  ground  that  the  damage  to  the 
plaintiff,  under  the  circumstances,  was  a  violation  of  the  constitutional  pro- 
vision that  private  property  should  not  be  taken  or  damaged  without  com- 
pensation, and  upon  certain  statutory  provisions  in  the  charter  of  the  city  and 
general  law  of  the  state.  The  general  law  provides  that,  when  a  railroad 
builds  its  track  in  a  public  street  by  permission  of  the  city  authorities,  it  must 
i^store  the  street  "  to  its  former  state,  or  to  such  a  state  as  not  necessarily  to 
have  impaired  its  usefulness."  The  city  charter  contained  a  provision  that  "  no 
railroad  shall  be  so  constructed  as  to  prevent  the  public  from  using  any  road, 
street  or  highway  along  or  across  which  it  may  pass.'''  As  this  case  is  some- 
what of  a  departure  from  the  Missouri  doctrine  in  regard  to  railroads  in  streets, 
or  at  least  a  qualification  of  it.  we  quote  briefly  from  the  reasoning  of  the  court: 
''  Beginning  with  Lackland  v.  Railroad  Co.,  81  Mo.  188,  this  court  has  uniformly 
held  that  laying  a  track  on  the  established  grade  of  a  street,  under  legislative 
Authority,  and  operating  a  steam  railway  thereon,  was  not  subjecting  the  street 
to  a  public  use  different  from  that  contemplated  in  the  original  grant.  This 
proposition  was  most  ably  and  strenuously  attacked  in  Gaus  &  Sons  Manuf. 
Co.  V.  St.  Louis,  etc.,  Ry.  Co.,  113  Mo.  308;  20  S.  W.  Rep.  658,  but  we  felt 
constrained  by  the  unbroken  line  of  decisions  to  adhere  to  it.  Porter  v.  Railroad 
Co..  38  Mo.  128;  Cross  v.  Railway  Co.,  77  Mo.  821;  Smith  v.  Railroad  Co.,  9a 
Mo.  24;  11  S.  W.  Rep.  259i  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  v.  St.  Joseph 
T,  R.  Co.,  97  Mo.  469;  10  S.  W.  Rep.  826;  Rude  v.  City  of  St.  Louis,  98  Mo. 
408;  6  S.  W.  Rep.  257.  This  proposition  unqualifiedly  leads  to  this  conclusion: 
A  cit^  may  authorize  a  steam  railroad  to  occupy  a  street  with  its  tracks,  and 
operate  its  trains  over  it.  The  abutting  proprietors  cannot  recover  damages 
for  the  injury  resulting  to  their  property,  although  it  is  subject  to  smoke, 
noise  and  cinders  at  all  hours  of  day  and  night,  and  all  ingress  and  egress  for 
the  legitimate  purposes  of  buuness  cut  off,  except  at  such  times  as  the  railroad 
nay  elect  not  to  run  trains  upon  it.  Debarred  from  redress  in  that  direction, 
they  apply  to  a  court  of  equity  to  restrain  what  they  conceive  is  a  public  and 
private  nuisance,  and  ask  for  protection  of  their  own  right  to  use  the  street  as 
abutting  owners,  and  are  met  with  the  assertion  that  what  the  law  itself 
licenses  cannot  be  a  nuisance,  and  that  they  must  submit  to  whatever  incon* 
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▼enience  ensues,  because  they  might  have  anticipated  that  the  street  would  i>e 
subjected  to  this  servitude  when  they  purchased  their  property.  If  these 
proportions  are  true,  then  it  results  that  an  abutting  property  owner  on  a 
street  may  have  his  property  damaged  or  destroyed  without  redress,  notwith- 
standing  the  constitutional  guaranty  '  that  private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just  compensation/  Const,  art.  2,  %  21. 
But,  while  it  has  been  said  that  a  city  might  authorize  a  railroad  company  to 
lay  its  tracks  in  its  streets,  it  also  has  been  determined  by  this  court  and  many 
others  that  the  city  could  not,  in  the  exercise  of  its  power,  create  a  nuisance  in 
the  streets,  or  devote  them,  or  any  part  of  them,  to  a  purpose  inconsistent  with 
the  rights  of  the  public  or  abutting  property  owners.  Thus,  in  Dubach  v. 
Bailroad  Co.,  89  Mo.  488;  1  S.  W.  Rep.  86.  Judge  Henbt,  speaking  for  the 
whole  court,  said:  '  If  the  character  of  a  street  should  be  such  tliat  defendant's 
track  could  not  be  laid  upon  the  street  without  hindering  the  public  from 
using  it,  then,  no  matter  how  important  to  the  company  that  its  track  should 
be  laid  in  that  street,  it  could  not  be  done.'  '  Nor  is  it  competent  for  a  city  to 
authorize  such  use  of  a  street  dedicated  as  a  street  as  will  destroy  it  as  a 
thoroughfare  for  the  public  use.'  In  this  case  it  is  too  plain  to  be  evaded  that 
the  grant  conferred  by  this  ordinance  practically  creates  a  monopoly  in  defend- 
ant in  the  use  of  this  street.  *  *  *  Every  time  the  defendant  uses  this 
street  with  its  trains  it  absolutely  deprives  all  teamsters  of  ordinary  freight 
wagons  access  to  this  street,  and,  as  the  ordinance  gives  defendant  the  privi- 
lege of  using  it  with  its  trains  as  often  as  it  pleases,  such  use  is  utterly  incom- 
patible with  the  purposes  for  which  this  street  was  created,  and  is  imreason- 
able.  The  municipal  assembly  had  no  right  to  appropriate  this  street  to  defend- 
ant's use  in  this  way.  *  *  *  No  case  in  this  state  is  authority  for  such 
exclusive  use  of  a  highway,  and,  if  it  was,  we  should  not  follow  it.  The 
company  is  a  common  carrier,  and  entitled  as  such  to  collect  tolls,  but  not  the 
exclusive  right  to  monopolize  a  public  street,  and  shut  out  the  public  and  other 
carriers.  Holding,  as  we  do,  that  this  ordinance,  in  view  of  the  facts  devel- 
oped, amounts  to  a  practical  condemnation  of  this  portion  of  Collins  street  to 
the  private  and  almost  exclusive  use  of  defendant,  we  think  the  injunction 
was  properly  granted  by  the  Circuit  Court,  and  plaintiffs  had  such  an  interest 
as  would  enable  them  to  maintain  the  action." 

The  case  of  Commonwealth  v.  City  of  Frankfort,  92  Ky.  149 ;  17  8.  W. 
Bep.  287,  is  very  similar  to  the  foregoing.  The  laws  of  Kentucky  allow 
municipal  corporations  to  grant  rights  of  way  over  the  public  streets  and 
alleys  only  on  condition  that  the  use  of  the  easement  shall  not  obstruct  or 
''unreasonably"  impede  the  passage  of  persons  or  vehicles.  The  dty  of 
Frankfort  granted  to  a  railroad  company  the  right  to  construct  and  operate  its 
road  through  an  alley  only  16  feet  wide  for  a  distance  of  400  feet.  It  was 
held  that  the  construction  and  of  eration  of  the  road  should  be  enjoined.  The 
court  says :  "  Now,  it  is  an  undisputed  fact  that  the  alley  is  not  wide  enough 
to  admit  the  passage  of  appellees'  cars  and  the  wagons  of  persons  hauling 
through  the  alley  at  the  same  time ;  that  the  running  of  cars  through  the  alley 
•tops  the  passage  of  wagons  through  it  for  the  time  being,  and  this  will  occur 
at  least  three  or  four  times  a  day,  and  oftener  if  the  appellees  choose.  It  is 
true  that  the  public,  when  the  right  of  way  is  legally  granted  to  railways 
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throngh  streets,  etc.,  must  submit  to  any  inconvenience,  not  unreasonable^ 
that  may  be  caused  in  consequence  of  the  reasonable  use  of  the  privilege 
granted.  But  the  public  are  entitled  to  the  reasonable  use  of  the  public  streeta 
and  alleys  for  their  ordinary  travel ;  but  where  the  grantee  of  the  privilege  ia 
empowered  to  use  the  privilege  when  he  pleases,  and  as  often  as  he  pleases, 
and  every  time  he  uses  it  such  use  totaMy  obstructs,  for  the  time  being, 
though  not  long  at  a  time,  the  ordinary  public  travel  along  the  street  or  alley, 
the  grant  in  such  case  is  unauthorized.  See  Railroad  Co.  v.  Applegate,  8 
Dana,  294 ;  (Dosby  v.  Railroad  Co.,  10  Bush.  288 ;  Ruttles  v.  City  of  Coving- 
ton. 10  S.  W.  Rep.  644." 

See,  also,  Dooley  Block  v.  Salt  Lake  Rapid  Transit  Co.,  8  Am.  R.  R.  & 
Corp.  Rep.  827. 

8.  Street  railway  not  an  additional  servitude. —  This  is  held  in  the  case 
of  Elfelt  V.  Stillwater  St.  R.  Co.,  63  Minn.  68;  56  N.  W.  Rep.  116.  It  U 
said :  **  This  court  has  always  recognized  the  distinction  between  an  ordinary 
commercial  railway  and  a  street  railway,  in  respect  to  laying  them  upon  a 
street.  The  former  imposes  an  additional  servitude  upon  the  street,  while 
the  latter,  being  only  a  mode  of  using  the  street  for  legitimate  street  purposes, 
does  not."    See  6  Am.  R.  R.  &  Corp.  Rep.  816,  et  seq. 

4.  IJjectment  by  the  owner  of  the  fee. —  The  fee  simple  of  land  used  as 
a  public  highway  belongs  to  the  abutting  owners,  subject  to  the  public  right 
of  way,  and  the  possession  thereof  may  be  recovered  in  ejectment  by  the 
owner  against  a  railroad  company  appropriating  the  same  to  its  permanent  use 
without  legislative  grant,  express  or  implied.  Louisville,  etc.,  R.  Co.  v. 
Liebfried,  92  Ey.  407 ;  17  S.  W.  Rep.  870.  Mere  acquiescence  in  the  con- 
struction and  operation  of  a  railroad  in  a  public  highway  until  it  becomes  a 
common  carrier  will  not  prevent  the  abutting  owner  from  recovering  posses- 
sion of  the  highways  as  against  the  railroad  company.  Railroad  Co.  v.  Allen, 
118  Ind.  681 ;  16  N.  £.  Rep.  446,  disapproved.    Ibid. 

6.  Authority  to  lay  tracks  in  stoeet  does  not  authorize  its  use  as  a 
switch  yard. —  Authority  granted  to  a  railroad  company  to  lay  its  tracks  and 
switches  in  a  public  street  does  not  carry  the  right  to  use  such  street  as  a  place 
for  making  up  trains,  nor  as  a  depot  for  cars,  nor  for  receiving  or  discharging 
freight.    Owensborough  &  N.  R.  Co.  v.  Sutton,  (Ky.)  13  S.  W.  Rep.  1086. 

6.  The  grant  of  authority  by  a  city  does  not  render  it  liable  for 
damages. —  The  fact  that  a  cit}*'  authorizes  the  construction  of  a  railroad  on  its 
streets  in  accordance  with  its  charter,  the  injury  to  property  abutting  on  such 
streets  to  be  first  ascertained,  and  compensated  for  in  the  manner  provided  for 
compensating  injuries  arising  from  regrade  of  streets,  does  not  relieve  the  rail- 
road company  from  liability  for  such  injury,  and  impose  it  on  such  city. 
Hatch  V.  Tacoma,  O.  &  G.  H.  R.  Co.,  6  Wash.  1;  82  Pac.  Rep.  1068. 

7.  Permanently  obstructing  street,  at  a  distance  from  plaintifTs 
property — right  to  compensation. — The  defendant  company  constructed 
its  road  across  plaintiff's  real  estate,  and  permanently  obstructed  a  public  street 
upon  which  the  property  abuts  at  a  distance  of  several  hundred  feet  from  the 
premises.  Held,  that  the  owner  could  maintain  a  suit  at  law  for  the  damages 
sustained  by  reason  of  the  closing  of  the  street.  Atchison  &  N.  R.  Co.  v* 
Boemer,  84  Neb.  240;  61  N.  W.  Rep.  842. 
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&  Pow«r  of  city  to  revoke  authority  to  occupy  street. —  Under  the 
Civil  Code  of  California,  section  465,  conferring  authority  on  railroad  companies 
to  lay  their  tracks  on  any  highway  or  street  subject  to  the  condition  of  section 
470,  that  the  right  to  do  so  within  any  incorporated  city  or  town  must  be 
granted  by  a  two-thirds  vote  of  the  mimicipal  authority  from  which  the  right 
must  emanate;  held,  that  where  such  right  is  granted,  it  is  not  revocable 
at  the  mere  pleasure  of  the  board,  but  there  must  be  failure  on  part  of  the  road 
to  comply  with  the  terms  of  the  grant  before  the  privilege  can  be  recalled. 
Town  of  Areata  v.  Areata  &  M.  R.  Co.,  92  CaL  689;  28  Pac.  Rep.  676. 
Compare  Lake  Roland  El.  R.  Co.  v.  Mayor,  etc.,  of  Baltimore,  7  Am.  R.  R.  & 
Corp.  Rep.  619;  and  Mayor,  etc.,  of  City  of  Houston  v.  Houston  City  Street 
R  Co.,  6  Am.  R.  R  &  Corp.  Rep.  106. 
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(Court  of  Appeals  of  Maryland,  June  19,  1894.) 

1.  Railroads  in  streets.  Damage  to  abuttiko  profbrtt  bt  causeway 
IK  street  kot  a  taking.  The  defendant  railroad  company  built  a  causeway 
about  fifteen  feet  wide  in  the  center  of  a  street,  to  form  the  approach  to  a 
bridge  by  which  the  railroad  was  carried  over  another  railroad.  The  cause- 
way was  of  masonry  and  left  less  than  ten  feet  between  it  and  the  curb.  It 
was  nine  feet  high  at  the  bridge  and  declined  to  the  grade  of  the  street. 
Plaintiff  owned  lots  abutting  on  the  street  opposite,  but  did  not  own  the  fee 
of  the  street.  Held,  that  the  interference  with  access  and  other  injury  to 
plaintiff's  property  did  not  constitute  a  taking  thereof  within  the  meaning  of 
the  Constitution. 

2,  Injunction  to  prevent  construction  until  damages  paid.  Where 
by  law  the  railroad  company  was  made  responsible  for  injuries  to  private 
property  in  such  case,  and  the  act  further  provided  that,  if  any  judgment  for 
such  damages  should  remain  unpaid  for  sixty  days,  all  rights  of  the  company 
should  cease  and  be  in  abeyance  until  the  judgment  was  paid,  it  was  held 
that  there  was  an  adequate  remedy  at  law  for  securing  the  abutter's  rights 
and  that  the  construction  of  the  causeway  would  not  be  enjoined. 

8.  Authorized  structures  in  street  not  a  nuisance.  The  causeway 
and  abutment  having  been  built  under  legislative  authority  are  not  a 
nuisance. 

BILL  by  Robert  Garrett  against  the  Lake  Eoland  Elevated 
Railway  Company.     From  a  decree  for  defendant  plaintiff 
appeals. 

Ar^ed    before    Eobikson,    Ch.    J.,   and    Brtan,    Briscoe, 
McSherrt,  Fowler,  Eobests,  Page  and  Boyd,  JJ. 

Wm.  F.  Frick^  John  K.  Cowa/n  and  E.  J,  D.  CrosSy  for  appel- 
lant   L  N.  Steele^  J.  F,  Senimes  and  F.  K,  Carey ^  for  appellee. 


40  Gareett  v.  Lake  Roland  El.  Ry.  Co. 

McShebby,  J.  This  case  was  argaed  during  the  last  October 
term,  and  then,  by  direction  of  the  court,  it  was  reargued  at  the 
present  April  term.  Upon  both  occasions  the  discussions  at  the 
bar  displayed  great  research  and  signal  ability,  and  the  briefs 
show  unusual  care,  skill  and  thoroughness  in  their  preparation. 
After  several  consultations  a  majority  of  us  have  reached  the 
conclusions  which,  having  first  briefly  stated  the  material  facts, 
we  will  proceed  to  announce. 

The  appeal  is  from  a  decree  dismissing  the  appellant's  bill  of 
complaint  filed  by  him  in  the  Circuit  Court  of  Baltimore  city 
against  the  Lake  Roland  Elevated  Railroad  Company.  The 
record  shows  that  Mr.  Garrett  is  the  owner  of  certain  unimproved 
lots  situated  on  and  bounded  by  the  west  side  of  North  street, 
and  fronting  436  feet  thereon,  and  lying  between  the  north  side 
of  Eager  street  and  the  south  side  of  Chase  street,  in  Baltimore 
city.  He  also  owns  other  lots,  likewise  fronting  on  the  west  side 
of  North  street,  between  Chase  and  Biddle  streets,  but  with  these 
we  are  not  now  concerned.  North  street  is  sixty  feet  wide 
between  the  building  lines  and  thirty-six  feet  between  the 
curbs,  and  no  part  of  it  is  included  within  the  outlines  of  Mr. 
Garrett's  deed.  By  section  5  of  Ordinance  No.  23,  approved 
April  8,  1891,  the  North  Avenue  Railway  Company  (one  of  the 
several  roads  by  the  consolidation  of  which  the  Lake  Roland  Ele- 
vated Railway  Company  was  formed)  was  authorized  to  bridge 
the  Northern  Central  Railway  Company's  tracks  on  North  street, 
by  means  of  an  elevated  structure,  extending,  including  the  nec- 
essary approaches  thereto,  along  North  street  from  the  comer  of 
that  and  Eager  streets  to  the  comer  of  North  and  Saratoga  streets. 
A  stone  abutment,  forming  an  inclined  plane,  to  carry  on  its  per- 
pendicular or  highest  side  the  iron  superstructure,  and  to  serve, 
on  its  surface,  as  the  nortliern  approach  to  the  elevated  road,  hi|s 
been  erected  nearly  in  tlie  center  of  North  street,  between  Chase 
and  Eager,  directly  in  front  of  part  of  the  first-named  lots  of  Mr. 
Garrett.  It  is  eighty-three  feet  and  two  and  one-half  inches  in 
length  and  fifteen  and  eight-tenths  feet  in  width,  and  starts  at  the 
street  grade,  and  gradually  rises  to  a  height  of  nine  feet,  and  leav- 
ing a  distance  or  driveway  between  its  western  face  and  the  curb 
line,  contiguous  to  Mr.  Garrett's  property,  of  nine  feet  and  eight 
and  one-fourth  inches.     It  is  alleged  that  the  construction  of  tins 
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abutment  of  solid  msjsonrj  in  the  bed  of  North  street  and  th^ 
elevated  stracture  will,  by  reducing  the  width  of  the  street  i^ 
front  of  the  appellant's  lots  to  less  than  ten  feet,  destroy  tha 
access  to  his  property  from  North  street,  and  prevent  him  from 
reaching  the  same  with  vehicles  ordinarily  used  in  Baltimore.  It 
is  charged  that  the  destruction  of  his  right  of  access  to  his  prop- 
erty as  aforesaid  renders  such  property  entirely  unsalable,  and 
deprives  him  of  the  market  value  thereof,  and  constitutes,  in  fact 
and  in  law,  a  taking  of  his  property  without  making  compensatiom 
therefor  as  required  by  the  Constitution  of  the  state  of  Maryland* 
It  is  further  claimed  that  this  structure  deprives  the  premises  of 
light  and  air,  and  that  this,  too,  is  a  taking  of  the  property,  within 
the  prohibition  of  the  Constitution.  It  is  averred  that  the  mayor 
and  city  council  of  Baltimore,  and  the  general  assembly  of  th^ 
state,  had  no  power  to  authorize  the  construction  of  the  said  abut- 
ment or  to  permit  the  operation  of  the  road  thereon,  because  these 
acts  create  a  new  and  additional  servitude  upon  the  street,  and 
upon  the  appellant,  as  an  abutter  thereon,  aud  are  a  nuisance.  It 
is  likewise  insisted  that  Ordinance  No.  23  and  the  act  of  assem- 
bly of  1892  (Chap.  112),  confirming  that  ordinance,  are  ii^ 
conflict  with  section  40  of  article  3  of  the  Constitution,  and 
void.  The  bill  prays  for  an  injunction  to  restrain  the  com-r 
pletion  of  the  abutment,  and  a  mandatory  injunction  requiring 
the  appellee  to  demolish  and  remove  so  much  of  it  as  had  th^ 
been  built.  The  appellee  answered  the  bill,  and  considerable 
evidence  was  taken. 

The  proposition  distinctly  presented  by  the  record,  and 
earnestly  contended  for  by  the  appeUant's  distinguished  counsel, 
is  that  the  erection  by  the  appellee  of  this  abutment  on  property  not 
owned  by  the  appellant,  but  in  the  bed  of  a  public  city  titiorougb'' 
fare,  upon  which  his  lots  abut,  destroys  the  access  to  his  landy 
interferes  with  Ught  and  air,  imposes  a  new  and  additional  servir 
tude  upon  his  property,  and  deprives  him  of  the  benefit  of  the 
use  of  the  same,  and  amounts  in  kw  to  a  taking  of  his  property 
that  is  in  fact  not  trespassed  upon  or  touched  —  is  illegal  until 
compensation  shall  have  been  first  made  therefor.  Though  there 
has  been  no  physical  invasion  of  the  appellant's  property,  still,  if 
the  act  complained  of  constitutes,  by  reascm  of  its  consequences, 
vol-  I. —  6 


42  Gabrett  v.  Laxe  Roland  El.  Ry.  Co. 

a  taking  of  the  appellant's  private  property  for  a  public  use, 
within  the  meaning  of  section  40  of  article  3  of  the  Constitution 
of  Maryland,  which  prohibits  the  taking  of  private  property  for 
public  use,  except  upon  just  compensation  being  first  paid  or 
tendered,  then  the  injunction  should  have  been  granted.  But  if, 
on  the  contrary,  this  was  not  such  a  taking  as  the  Constitution 
has  reference  to,  and  injury  has  been  done  the  appellant,  then  Iiis 
remedy  is  in  another  and  a  different  forum  ;  and  the  ninth  section 
of  the  ordinance  heretofore  alluded  to  makes  ample  provision  for 
the  prompt  and  effective  enforcement  of  such  judgment  as  a 
court  of  law,  in  an  appropriate  proceeding,  may  pronounce. 

That  there  was  no  actual  appropriation  of  or  entry  upon  a 
smgle  foot  of  the  land  contained  within  the  outlines  of  the  appel- 
lant's deed  is  admitted,  and  could  not  be  denied ;  and,  therefore, 
to  support  the  theory  of  the  bill,  the  consequences  which  it  ia 
asserted  will  result  to  the  appellant  from  the  occupancy  by  the 
railway  of  contiguous  land,  forming  part  of  the  bed  of  a  high- 
way, and  owned  by  some  one  else,  but  subject  to  an  easement  in 
the  public,  and  which  consequences  are  not  physical  invasions  of 
the  plaintiff's  soil,  nor  an  ouster  of  him  therefrom,  are  treated  by 
the  appellant  as  a  taking  of  that  which  is  confessedly  neither 
encroached  upon  nor  used  at  all.  The  consequential  damages 
resulting  from  the  act  complained  of  —  the  incidential  injuries  to 
the  owner  —  are  thus  charged  to  be  a  taking  of  private  property 
for  a  pubUcuse,  though  the  property  itself  remains  unappropriated 
and  unapplied  to  that  use  in  any  way  whatever.  While  the  Con- 
stitution of  the  state  has  prohibited  the  taking  of  private  property 
for  public  use  without  compensation  being  first  paid  or  ten- 
dered, it  has  not  undertaken  to  define  or  declare  what  shall  be  a 
taking,  within  its  terms.  True,  there  is  some  conflict  among 
adjudged  cases  as  to  what  amounts  to  such  a  taking,  but  the  over- 
whelming weight  of  authority  accords  with  the  conclusions  which 
this  court  announced  in  two  cases  that  will  be  fully  referred  to 
later  on.  Apart  from  the  decisions  of  the  Supreme  Court  of 
Ohio  (see  Crawford  v.  Delaware,  7  Ohio  St.  460),  which  rest  upon 
a  doctrine  peculiar  to  that  state,  and  the  recent  New  York 
decisions  in  the  Elevated  Railway  cases  (Story  v.  Railroad  Co., 
90  N.  T.  122 ;  Lahr  v.  Railway  Co.,  104  N.  T.  268 ;  10  N.  E. 
Rep.  528),  which  are  hopelessly  in  conflict  with  the  principles 
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annoimced  in  other  cases  in  the  same  state  (BadcliS  v.  Mayor, 
etc,  4  N.  Y.  195 ;  Forbes  v.  Kaiboad  Co.,  121  N.  Y.  505 ;  24  N. 
£.  Bep.  919),  and  the  decisions  in  Minnesota  (Adams  v.  Eailroad 
Co.,  39  Minn.  286 ;  39  N.  W.  Rep.  629 ;  Lamm  v.  Eaih-oad  Co., 
47  N.  W.  Eep.  455),  and  a  few  cases  in  Mississippi  (Theobold  v. 
Railway  Co.,  66  Miss.  279 ;  6  Sonth.  Rep.  230),  and  possibly  one 
or  two  other  states  —  all  substantially  following  the  New  York 
Elevated  Railway  cases  —  there  is  practically  an  unbroken  cur- 
rent of  adjudged  cases  broadly  and  clearly  marking  and  defining 
the  difference  between  an  incidental  injury  to,  and  an  actual  tak- 
ing of,  private  property.  An  injury  to  and  a  taking  of  such 
property  are  distinct  things.  Every  taking  involves  an  injury  of 
some  kind,  though  every  injury  does  not  include  a  taking. 
"  Property  is  taken  by  an  entry  upon  and  appropriation  of  it,  as 
in  the  ordinary  case  of  location.  It  is  injured  by  obstructing 
access,  as  in  Duncan's  case  (5  Atl.  Rep.  742),  or  drainage,  as  in 
Ziemer's  case  (17  Atl.  Rep.  187)."  Jones  v.  Railroad  Co.,  (Penn. 
Sup.)  25  Atl.  Rep.  137.  In  Northern  Transp.  Co.  v.  Chicago, 
99  U.  S.  635,  the  court  said  :  "  Persons  appointed  or  authorized 
by  law  to  make  or  improve  a  highway  are  not  responsible  for 
consequential  damages,  if  they  act  within  their  jurisdiction,  and 
with  care  and  skill,  is  a  doctrine  almost  universally  accepted,  alike 
in  England  and  in  this  country.  Plate  Manufacturers  v. 
Meredith,  4  Term  R.  794;  Sutton  v.  Clarke,  6  Taunt.  29; 
Boulton  V.  Crowther,  2  Bam.  &  C.  703 ;  Green  v.  Borough  of 
Reading,  9  Watts,  382 ;  O'Connor  v.  Pittsburgh,  18  Penn.  St. 
187;  Callender  v.  Marsh,  1  Pick.  418;  Smith  v.  Washington 
City,  20  How.  135.  *  *  *  The  decisions  to  which  we  have 
referred  were  made  in  view  of  Magna  Charta,  and  the  reetriction 
to  be  found  in  the  Constitution  of  every  state,  that  private  prop- 
erty shall  not  be  taken  for  public  use  without  just  compensation 
being  made.  But  acts  done  in  the  proper  exercise  of  govern- 
mental powers,  and  not  directly  encroaching  upon  private  prop- 
erty, though  their  consequences  may  impair  its  use,  are  univer- 
sally held  not  to  be  a  taking,  within  the  meaning  of  the  con- 
stitutional provision."  And  this  was  affirmed  in  Chicago  v.  Tay- 
lor, 125  U.  S.  161 ;  8  Sup.  Ct.  Rep.  820.  The  constitutional  right 
to  compensation  for  private  property  taken  for  public  use  does  not 
extend  to  instances  where  the  land  is  not  actually  taken,  but  only 
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indirectly  or  consequently  injured.  Bailroad  Co.  v.  Larson,  (Karu) 
19  Pac.  Rep.  661 ;  Omaha  Horse  Ry.  Co.  v.  Cable  Tramway 
Co.,  32  Fed.  Rep.  727 ;  Heiss  v.  Railroad  Co.,  69  Wis.  555 ;  M 
N.  W.  Rep.  916;  Railroad  Co.  v.  Heisel,  38  Mich.  62;  Crosby 
V.  Railroad  Co.,  10  Bush.  289 ;  Dorman  v.  City  of  Jacksonville, 
13  Fla.  545  ;  Bradley  v.  Railroad  Co.,  21  Conn.  308 ;  Spencer  v. 
RaQroad  Co.,  23  W.  Va.  407 ;  Richardson  v.  Railroad  Co.,  25 
Yt.  465  ;  Baltimore  &  P.  R.  Co.  y,  Fifth  Baptist  Church,  108  U. 
S.  317;  2  Sup.  Ct.  Rep.  719. 

This  distinction  between  consequential  damages  and  an  actual 
taking,  thus  firmly  settled,  was  frequently  severe  in  its  resultn, 
particularly  when  the  power  of  eminent  domain  had  been  exer- 
cised by  municipal  corporations ;  and,  with  a  view  of  relaidng  its 
rigors  to  some  extent,  many  of  the  states  of  the  Union  changed 
their  organic  law  eo  as  to  require  compensation  to  be  made  for 
incidental  injuries,  precisely  as  though  there  had  been  a  physical 
taking  of  the  property.  Thus,  the  Constitution  of  Pennsylvania, 
of  1873,  and  of  Alabama,  of  1875,  provide  that,  when  private 
property  is  taken  for  public  use,  just  compensation  shall  be  made 
for  the  property  taken,  injured  or  destroyed ;  that  of  Arkansas, 
of  1874,  that  private  property  shall  not  be  taken,  appropriated 
or  damaged;  that  of  Illinois,  of  1870,  West  Virginia,  of*  1872, 
Missouri,  of  1875,  Colorado  and  Texas,  of  1876,  Georgia,  of  1877, 
and  California,  of  1879,  that  it  shall  not  be  taken  or  damaged. 
Selden  v.  City  of  Jacksonville,  (Fla.)  10  South.  Rep.  457.  Such 
changes  would  have  been  wholly  unnecessary  if  the  view  of  the 
appellant  as  to  what  constitutes  a  taking  of  private  property  had 
prevailed.  But  the  immunity  which  protects  from  liability 
governmental  agencies,  in  the  proper  and  skillful  performance  of 
their  public  functions,  does  not  extend  to  private  persons  or  mere 
quasi  public  corporations ;  and,  therefore,  while  in  both  instances 
the  same  distinction  between  an  actual  taking  of  private  property 
and  consequential  injuries  to  it  when  not  taken  is  applicable,  a 
private  person  or  a  quasi  public  corporation  is  liable  in  damages 
to  the  individual  incidentally  injured,  though  the  act  complained 
of,  and  occasioning  the  injury,  was  in  itself  lawful.  Hence,  for 
such  injuries  as  are  complained  of  here,  though  they  do  not 
amount  to  a  taking  of  property,  if  found  to  exist,  there  is  a 
remedy  in  a  court  of  law.     Railroad  Co.  v,  Reaney,  42  Md.  117. 
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The  ninth  section  of  the  ordinance  anthoriziug  the  construction 
of  the  abutment  and  the  elevated  road  expressly  provides  that,  if 
any  judgment  recovered  against  the  company  for  such  injuries 
as  are  here  complained  of  shall  remain  unpaid  for  sixty  days,  '^  all 
the  rights  "  of  the  company  under  the  ordinance  "  shall  cease  and 
be  in  abeyance  until  the  judgment  shall  be  paid,"  and  the  right 
to  operate  the  road  "  shall  only  be  revived  after  the  payment 
thereof."  In  the  case  of  Mayor,  etc.,  v.  Willison,  60  Md.  148,  the 
distinction  between  consequential  injuries  and  an  actual  taking 
of  property  was  considered ;  and  it  was  distinctly  held  that  dam- 
ages  done  to  a  water  power  of  a  mill  by  means  of  an  increased 
flow  of  water  carrying  debris  into  the  race,  caused  by  the  grading 
and  paving  by  the  city  of  one  of  its  public  streets,  was  not  a  tak- 
ing of  property.  "  Property  thus  injured  is  not,  in  the  constitu- 
tional sense,  taken  for  public  use."  Id.  And  again,  in  O'Brien 
V.  Railroad  Co.,  74  Md.  363 ;  22  Atl.  Rep.  141,  the  question  now 
before  us  was  directly  presented.  There  the  plaintifi  was  an 
abutting  owner  on  the  east  side  of  Howard  street,  in  Baltimore 
dty,  with  no  freehold  or  leasehold  estate  in  the  bed  of  the  street ; 
and  he  claimed  that  by  reason  of  his  abutting  proprietorship  he 
had  such  an  interest  in  the  streets  as  to  entitle  him  to  compensa- 
tion,  according  to  the  provisions  of  article  3,  section  40,  of  the  Consti- 
tution, for  the  injury  occasioned  him  by  the  act  of  the  railroad  com- 
pany in  constructing  its  road  in  an  open  cut  on  the  west  side  of 
Howard  street  and  opposite  his  property.  Because  he  had  not 
been  paid  or  tendered  compensation  he  filed  a  bill  in  equity  pray- 
ing for  an  injunction  to  restrain  the  construction  of  the  open  cut. 
The  precise  question  for  the  determination  was  "  whether  the  use 
of  the  street  by  the  railroad  company  in  the  manner  proposed, 
and  under  the  conditions  stated,  would  be  such  taking  of  private 
property  of  the  plaintiff  as  is  forbidden  by  the  Constitution  of 
this  state,  except  upon  payment  of  just  compensation  firfet  beings 
made,"  and  in  the  course  of  the  opinion  it  was  said :  "  But,  not- 
withstanding the  railroad  company  may  be  liable  on  common-law 
principles,  the  question  still  remains  to  be  answered,  will  the  cut- 
ting and  use  of  the  street,  as  proposed  by  the  railroad  company, 
be  the  taking  of  private  property,  in  respect  of  the  rights  of  thd 
plaintiff,  as  abutting  lot  owner,  within  the  meaning  of  the  Consti- 
tution ?    Ab  already  stated,  it  is  not  charged  that  there  will  b# 
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any  invasion  of  or  physical  interference  with  any  part  of  the 
plaintiffs  lot,  in  the  construction  of  the  road.     The  most  that  he 
<slaim8  for  is  that  he  will  be  deprived  of  the  full  use  of  the  street, 
as  it  now  exists,  and  that  his  property  will  be  depreciated  in  value 
by  the  construction  of  the  road.     This,  however,  is  but  an  injury, 
to  whatever  extent  it  may  be  suffered,  of  an  incidental  or  conse- 
quential nature.     *    *     *    In  such  case  as  this,  therefore,  it  would 
seem  to  be  clear,  both  upon  principle  and  authority,  that  there  is 
no  such  taking  of  private  property  for  public  use  as  is  contem- 
plated by  the  Constitution  of  the  state,  and  hence  there  is  no 
ground  for  any  preliminary  proceeding  by  way  of  condemnation." 
We  must  either  adhere  to  these  two  decisions  in  50  Maryland  and 
74  Maryland,  22  Atlantic  Reporter — strictly  in  accord,  as  we  have 
shown  them  to  be,  with  the  decided  weight  of  judicial  opinion  on  this 
flubject  —  or  else,  receding  from  them,  adopt  the  Ohio  or  the 
New  York  doctrine.     We  see  no  reason  for  departing  from,  or 
ior  modifying,  our  former  deliberate  judgments.     The  Ohio  doc- 
trine is  peculiar  to  that  state  alone  (O'Connor  v.  Pittsburgh| 
fiupra ;  Northern  Transp.  Co.  v.  Chicago,  supra),  and  is  so  admit- 
ted to  be  in  Crawford  v.  Delaware,  supra.     The  New  York  doc- 
trine involves  this  inextricable  dilemma,  viz. :  If  the  grading  of 
A  street  by  a  municipal  corporation  cuts  off  all  access  to  a  person's 
house,  albeit  his  property    is  thereby  destroyed  and  rendered 
valueless,  it  is  not  taken,  in  the  constitutional  sense ;  but  if  a  rail- 
road company,  in  lawfully  constructing  its  road,  does  precisely 
the  same  thing  that  the  city  did  in  grading  the  street,  then  the 
abutter's  property  is  taken,  though  not  physically  entered  upon 
at  all.     ^'  The  house  and  lot  are  the  same ;  the  street  is  the  same ; 
the  acts  done  are  the  same ;  the  use  for  which  they  are  taken  is  a 
public  use,  in  each  case ;  and  yet  the  court  must  hold  that  there 
is  a  taking  of  property  in  one  case,  and  not  a  taking  of  property 
in  the  other."    Jir.  Cowen's  brief  in  O'Brien's  case,  supra.     The 
abutment  and  elevated  structure,  having  been  built  under  legisla- 
tive authority,  are  not  a  nuisance.     O'Brien  v.  Bailroad  Co., 
Aupra.     '^  That  cannot  be  a  nuisance,  such  as  to  give  a  common- 
law  right  of  action,  which  the  law  authorizes."     Northern  Transp. 
•Co.  V.  Chicago,  supra.     "  It  may  be  stated,  as  a  general  rule,  that 
whatever  is  authorized  by  statute,  within  the  scope  of  legislative 
powers,  is  lawful,  and,  therefore,  cannot  be  a  nuisance."     2  Wood 
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Bj.  Law,  970.  The  Btracture  is,  therefore,  a  lawful  one.  It 
does  not  destroy  the  street,  as  a  street,  though  it  may  cause  the 
plaintiff  greater  ineouYenience  in  gaining  access  to  his  lots  than 
he  encountered  before  it  was  built.  But  this  and  the  other 
injuries  complained  of  are  purely  incidental  and  consequential, 
though  the  appellant  is  not  without  a  remedy  therefor.  While  it 
is  stated  as  a  general  rule  that  no  action  will  lie  by  an  abutting 
lot  owner — who  docs  not  own  the  fee  in  the  street — for  injuries 
which  merely  result  from  the  legal  and  reasonable  use  of  a  public 
street  by  a  railway  company,  and  which  leaYCs  his  right  of  egress 
and  ingress  reasonably  sufficiefnt  (Bailroad  Co.  y.  Bingham,  [Tenn.] 
11  S.  W.  Bep.  705),  still  the  statute  law  of  Maryland,  and  the 
ordinance  to  which  we  haYC  alluded  (and  the  terms  of  which  the 
appellee  has  accepted),  proYide  an  ample  remedy  for  all  such 
damages  as  the  appellant  may  be  able  to  show  he  has  sustained. 
The  North  AYenue  Bailway  Company  (one  of  the  corporations 
forming  the  Lake  Boland  EleYated  Bailway)  was  incorporated 
under  article  23  of  the  Code ;  and  section  169  of  that  article 
holds  CYcry  railroad  company  laying  its  tracks  upon  any  public 
street  responsible  for  "  injuries  done  to  priYate  property,"  lying 
upon  or  near  to  such  street,  ^^  by  such  location,"  and  the  damages 
thus  occasioned  may  be  recoYcred  by  cIyII  action.  Section  9  of 
Ordinance  No.  23,  already  referred  to,  makes  the  payment  of 
such  damages,  when  judicially  ascertained,  absolutely  certain,  or 
suspends  the  operation  of  the  road. 

Upon  a  full  and  most  careful  consideration  of  the  whole  case, 
we  are  of  the  opinion  that  the  decree  dismissing  the  bill  of  com* 
plaint  was  properly  passed,  and  it  will,  therefore,  be  affirmed* 
Decree  affirmed,  with  costs  aboYe  and  below. 

Bbtak,  J.  (dissenting).  Bobert  Gurrett  is  the  owner  in  fee 
simple  of  a  lot  of  ground  in  the  city  of  Baltimore,  situated  on  the 
west  side  of  North  street,  between  the  north  side  of  Eager  street 
and  the  south  side  of  Chase  street,  fronting  about  436  feet  on 
North  street,  with  a  depth  of  168  feet  westerly  to  Hunter  alley. 
He  also  owns  in  fee  another  lot  on  the  western  side  of  North 
street,  with  a  frontage  thereon  of  about  356  feet,  and  running  back 
westerly  about  168  feet  to  Hunter  alley,  and  extending  from  the 
north  side  of  Chase  street  to  the  south  side  of  Biddle  street.    He 
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does  not  own  the  fee  in  the  bed  of  North  street.  The  Lake 
Boland  Elevated  Railway  Company  has  erected  on  North  street 
a  stone  abutment  in  front  of  the  first-mentioned  lot.  This  abut- 
ment is  eighty-eight  feet  long  and  fifteen  feet  and  eight-tenths 
wide,  and  is  distant  about  nine  feet  and  eight  inches  from  the  curb 
line  on  the  western  side  of  the  street.  It  commences  at  grade 
at  the  northern  end,  and  ascends,  as  an  inclined  plane,  until  it 
reaches  the  height  of  nine  feet  at  its  highest  point.  It  is  distant 
about  ten  feet  six  inches  from  the  curb  line  on  the  eastern  side 
of  the  street.  North  street  is  a  public  highway,  having  a  width 
of  thirty-six  feet  between  the  curb  lines  on  the  opposite  sides  of  the 
street.  The  stone  abutment  above  mentioned  was  erected  shortly 
before  the  commencement  of  proceedings  in  this  case.  Since  that 
time  an  iron  superstructure  has  been  placed  upon  it,  for  an  elevated 
railroad.  Garrett  filed  a  bill  in  equity  for  an  injunction  to  restrain 
the  Lake  Roland  Company  from  placing  its  elevated  railroad 
structure  on  the  abutment,  and  praying  for  its  demolition  and 
removal,  and  for  general  relief.  The  Lake  Roland  Company 
claims  the  right  to  erect  this  abutment  under  the  authority  of  an 
ordinance  of  the  mayor  and  city  council  of  Baltimore.  The  court 
below  dismissed  the  bill  of  complaint. 

Before  we  examine  the  ordinance,  let  us  inquire  what  are  the 
rights  of  the  complainant,  independently  of  its  provisions.  When 
North  street  was  opened  two-thirds  of  the  expense  of  its  construc- 
tion was  assessed  upon  the  property  benefited  by  the  opening  of 
the  street.  The  existence  of  the  street  enhanced  the  value  of  the 
coterminous  property,  and  the  proprietors  were  required  to  pay 
the  price  of  this  enhancement  by  contributing  two-thirds  of  the 
expense  of  the  improvement.  They  paid  for  something  quite  dis- 
tinct from  the  rights  which  all  other  inhabitants  of  the  city  had 
in  the  street.  They,  of  course,  had  the  same  right  of  using  the 
street  as  belonged  to  the  general  public,  but,  beyond  and  in  addition 
to  this  right,  they  acquired  great  advantages  and  conveniences 
by  having  a  wide  public  street  in  front  of  their  lots  of  ground. 
These  advantages  and  conveniences  were  bought  and  paid  for> 
and  the  money  was  paid  for  the  purpose  of  increasing  the  value 
of  their  property.  These  advantages  and  conveniences,  compris- 
ing, among  other  things,  facility  of  access,  adapted  the  ground  to 
those  uses  for  which,  in  a  large  city,  it  is  most  desirable.    Ordi^ 
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nance  No.  23  of  the  mayor  and  city  council  of  Baltimore, 
approved  April  8,  1891,  authorized  the  construction  of  an  ele- 
yated  railway  by  the  corporation  to  whose  rights  the  Lake  Roland 
Company  has  succeeded.  The  fifth  section  of  this  ordinance 
enacted  that  the  said  corporation  should  have  the  power  to  bridge 
the  tracks  of  the  Northern  Central  Railway  Company  from  the 
comer  of  Eager  and  North  streets  to  the  comer  of  Saratoga  and 
North  streets,  and  to  make  the  proper  and  necessary  elevated 
structure  for  the  purpose  of  eilecting  said  crossing  and  the 
approaches  thereto.  This  ordinance  has  been  ratified  and  con- 
firmed by  the  act  of  1892  (Chap.  112).  We  may  assume,  for  all 
the  purposes  of  this  discussion,  tliat  the  structure  in  question  has 
been  erected  in  conformity  with  the  requirements  of  the  ordi- 
nance. Its  effect  upon  the  condition  of  the  street  is  very  obvious. 
It  very  seriously  impedes  travel  and  transportation.  And,  with 
respect  to  the  complainant,  it  erects  an  impassable  barrier  in  front 
of  a  portion  of  his  property,  and  takes  away  from  it  the  value 
derived  from  a  frontage  on  an  open  public  street  thirty-six  feet 
wide.  The  available  space  is  reduced  to  about  ten  feet.  We  do 
not,  at  present,  find  it  necessary  to  make  an  estimate  of  the  dam- 
age thus  inflicted.  The  testimony  shows  it  to  be  very  great.  If 
this  Btracture  had  not  been  authorized  by  legislative  authority,  it 
would  have  been  a  public  nuisance  of  an  aggravated  character ; 
but,  as  a  matter  of  course,  it  cannot  be  so  regarded  after  it  has 
received  the  sanction  of  the  general  assembly  and  the  mayor  and 
city  council  of  Baltimore.  Private  rights,  however,  are  not 
affected  by  any  legislation  which  has  taken  place.  They  are 
amply  secured  against  infringement  by  the  declaration  of  rights. 
According  to  the  nineteenth  article,  "  every  man,  for  any  injury 
done  to  him  in  his  person  or  property,  ought  to  have  remedy  by 
the  course  of  the  law  of  the  land,  and  ought  to  have  justice  and 
right  *  *  *  according  to  the  law  of  the  land."  And  the 
twenty-third  article  declares  that  *'  no  man  ought  to  be  *  *  * 
deprived  of  his  life,  liberty  or  property  but  by  the  judgment  of 
his  peers,  or  by  the  law  of  the  land."  The  legislature  has 
paramount  authority  over  all  public  highways,  and  may 
direct  the  mode  in  which  they  are  to  be  used.  It  has  seen 
fit  to  confer  on  the  mayor  and  city  council  of  Baltimore  the 
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power  to  regulate  the  use  of  the  streets  in  that  city.  But 
it  has  never  been  supposed  that  either  the  legislature  or  the 
mayor  and  city  council  could  exempt  a  private  corporation  from 
responsibility  for  any  wrongs  done  in  using  the  streets  under  their 
authority ;  and  no  such  proposition  has  been  maintained  in  the 
argument  of  this  case.  When  the  city,  in  the  exercise  of  its  cor- 
porate powers,  proceeds  to  close  a  street,  it  is  required  to  ascertain, 
by  due  process  of  law,  the  amount  of  damage  wliich  will  be  done 
by  closing  it,  and  to  pay  over  to  each  one  who  is  injured  the  amount 
he  is  entitled  to  receive,  or  invest  it  in  city  stock  for  his  benefit, 
before  the  street  is  closed.  Pub.  Local  Laws,  art.  4,  §  806.  In 
this  way  those  persons  are  indemnified  who,  by  the  closing  of 
a  street,  are  deprived  of  the  advantages,  conveniences  and  valuable 
legal  rights  dependent  on  its  existence  as  a  public  highway.  It  is 
true  that  North  street  has  not  been  closed  by  the  proceedings  in 
this  case.  But  other  injuries  are  to  be  redressed  by  the  remedies 
which  the  law  has  prescribed  as  appropriate  to  their  particular  cir- 
cumstances. Where  a  railroad  company  had  a  right  to  make  a  tun- 
nel in  a  street,  and,  in  the  careful  exercise  of  this  right,  it  damaged 
the  walls  of  a  house,  it  was  held  that  the  owner  of  the  house  was 
entitled  to  recover  compensation  for  the  injury,  even  although  it 
were  the  natural  or  inevitable  consequence  of  the  act  which  was 
authorized  by  law.  Reaney's  Case,  42  Md.  117.  In  the  present 
case  the  abutment,  to  the  extent  of  its  dimensions,  subverts  and 
destroys  every  possible  use  for  which  a  street  is  intended.  It 
obstructs  the  access  to  the  property  adjacent  to  it,  and  makes  it 
impossible  for  the  owner  to  use  it  in  the  manner  in  which  he  has 
a  riglit  to  use  his  property.  The  street,  for  a  distance  of  eighty- 
eight  feet,  has  disappeared,  and  a  narrow  alley  has  been  substituted 
in  its  place.  Now,  admitting  this  to  be  an  injury  which  must  be 
redressed,  the  inquiry  is,  what  remedy  has  the  law  declared  to  be 
appropriate  to  such  a  case?  If  the  ordinance  and  the  ratifying 
statute  cannot  exempt  the  Lake  Roland  Company  from  respon- 
sibility for  injuries  committed,  it  must  follow  as  a  consequence  that 
it  is  liable  to  the  same  proceedings  as  any  other  wrongdoer  under 
similar  circumstances.  The  appropriate  remedy  for  obstructing 
a  right  of  way  is  an  injunction  to  remove  the  obstruction.  This 
was  clearly  decided  in  White  v.  Flannigain,  1  Md.  525.  In  gen- 
eral terms,  the  rule   in  equity  is   stated  to  be  that  an  injuno- 
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tion  will  not  be  granted  '^  when  a  trespass  is  fugitive  and  tem- 
porary, and  adequate  compensation  can  be  obtained  in  an 
action  at  law."  But  the  rule  does  not  imply  that,  where  a  tres- 
passer is  destroying  the  property  of  another  person,  equity 
will  refuse  to  interfere  because  the  value  of  the  property 
might  be  recovered  in  an  action  at  law.  Every  man  is  entitled 
to  the  use  and  enjoyment  of  his  property  in  any  lawful  man- 
ner which  suits  his  wishes  and  purposes  ;  hence,  there  is  a  neces- 
sary limitation  or  explanation  of  the  general  rule.  An  injunc- 
tion will  be  issued  where  the  trespass  reaches  to  the  substance 
and  value  of  the  estate,  and  goes  to  the  destruction  of  it,  in  the 
character  in  which  it  is  enjoyed,  or  where  it  would  impair  the 
just  enjoyment  of  it  in  the  future.  White  v.  Flannigain,  1  Md. 
645 ;  Shipley  v.  Ritter,  7  Md.  413-415 ;  Story  Eq.  Juris.  §  928. 
In  White  v.  Flannigain  it  was  said :  "  We  have  seen  that  the 
complainant  is  entitled  under  an  implied  covenant  to  a  right  of 
way  over  the  forty-five  foot  street.  Any  obstruction  which 
denies  the  exercise  and  use  of  this  right,  works  irreparable  mis- 
chief to  the  street,  as  a  street.  The  thing  ruined  by  the  obstruc- 
tions is  a  street,  and,  as  in  the  case  of  the  mine,  the  complainant, 
on  the  principle  there  recognized,  has  a  right  to  the  aid  of  a 
court  of  equity.  What  he  complains  of  is  the  destruction  of  the 
street.  He  is  entitled  to  the  enjoyment  of  it  as  a  street."  In 
Coming  v.  Lowerre,  6  Johns.  Ch.  439,  a  bill  was  filed  for  an 
injunction  to  restrain  the  defendant  from  obstructing  Vestry 
street,  in  the  city  of  New  York,  averring  that  he  was  building  a 
house  upon  it,  to  the  great  injury  of  the  plaintiffs,  as  owners  of 
lots  on  and  adjoining  that  street.  Chancellor  Kent  granted  the 
injunction,  saying  that  it  was  ''  a  special  grievance  to  the  plain- 
tiffs, affecting  the  enjoyment  of  their  property,  and  the  value  of 
it.  The  obstruction  was  not  only  a  common  or  public  nuisance, 
but  worked  a  special  injury  to  the  plaintiffs."  Of  course,  in  the 
present  case,  the  complainant  cannot  maintain  that  the  obstruc- 
tion is  a  public  nuisance,  but  he  is  entitled  to  protection  against 
"a  special  grievance  affecting  the  enjoyment  of  his  property,  and 
the  value  of  it."  In  Hart  v.  Buckner,  in  the  United  States 
Court  of  Appeals  for  tlie  fifth  circuit,  reported  in  2  U.  S.  App. 
488 ;  5  C.  C.  A.  1 ;  54  Fed.  Rep.  925,  the  court  say  :  "  Owners  of 
lota  abutting  on  and  adjacent  to  a  public  street  of  a  city,  even  if 
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not  owners  of  a  fee  in  the  street,  have  the  right  of  access  and  the 
right  of  quiet  enjoyment ;  and  such  rights  are  property  which 
may  be  protected  by  injunction,  when  invaded  without  legal 
authority."  From  many  other  cases  illustrating  this  point,  we 
will  select  two  from  the  Supreme  Court  of  the  United  States.  In 
Railroad  Co.  v.  Schurraeier,  7  Wall.  272,  the  complainant  alleged 
that  the  railroad  company  was  constructing  a  railroad  track  over 
and  along  a  public  street,  levee  and  landing  in  front  of  certain 
real  estate  in  the  city  of  St.  Paul,  belonging  to  him,  and  tiiat  the 
purpose  was  to  run  cars  thereon  for  the  transportation  of  freight 
and  passengers,  and  that  if  this  purpose  should  be  carried  into 
effect  the  street,  levee  and  landing  could  not  be  occupied  and 
used  for  the  purposes  for  which  they  were  constructed,  and  to  which 
they  were  dedicated,  and  that  his  premises  would  be  rendered  use- 
less and  valueless.  The  railroad  company  denied  that  Schurmeier 
was  the  owner  of  the  fee  in  the  street,  and  set  up  title  in  itself,  as 
grantee  of  the  state  of  Minnesota.  It  was  shown  in  evidence,  among 
other  things,  that  the  person  under  whom  Schurmeier  claimed 
title  had,  by  certain  formal  proceedings,  dedicated  to  the  public 
the  street,  levee  and  landing ;  and  it  was  contended  that  thereby, 
under  the  laws  of  Minnesota,  the  entire  fee  was  vested  in  the 
state.  It  was  also  shown  that  the  city  of  St.  Paul  claimed  entire 
control  over  the  said  premises,  and  had  established  a  grade  for 
the  same.  In  reference  to  the  statute  which  was  alleged  to  vest 
the  fee  in  the  state  the  court  said  :  "  Suppose  the  construction  of 
that  provision,  as  assumed  by  the  respondents,  is  correct.  It  is 
no  defense  to  tlie  suit,  because  it  is  nevertheless  true  that  the 
municipal  corporation  took  the  title  in  trust,  impliedly,  if  not 
expressly,  designated  by  the  acts  of  the  party  in  making  the 
dedication.  They  could  not,  nor  could  the  state,  convey  to  the 
respondents  any  right  to  disregard  the  trust,  or  to  appropriate  the 
premises  to  any  purpose  which  would  render  valueless  the 
adjoining  real  estate  of  the  complainant."  It  was  decreed  that 
the  railroad  company  should  be  enjoined  from  the  further 
prosecution  of  its  work,  and  that  it  should  remove  from  the 
street,  levee  and  landing  in  front  of  Schurmeier's  premises  all 
tracks,  trestle  works,  buildings  and  obstnictions  of  every  kind 
which  it  had  constructed  for  railroad  purposes.  In  Barney  v. 
Keokuk,  94  U.  S.  324,  it  appeared,  among  otlier  things,  that  a 
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railroad  company  bad  erected  in  Water  street,  in  the  city  of 
Keokuk,  a  permanent  and  substantial  building,  and  that  it  covered 
the  whole  of  the  f ront»of  the  plaintiff's  lots  bounding  on  the  street. 
The  Circuit  Court  decided  that  the  railroad  company  had 
acquired  from  the  municipal  authorities  a  right  to  lay  down  their 
tracks  in  the  street,  but  the  assent  of  the  municipality  could  not 
confer  the  right  to  erect  this  building  in  the  street.  The  Supreme 
Court  said  :  "  The  construction  of  a  permanent  freight  depot  in 
Water  street  was  an  unauthorized  and  improper  occupation  of 
that  street.  It  was  a  total  obstruction  of  the  passage ;  and  this, 
as  we  have  said,  cannot  be  created  or  allowed.  It  is  subversive 
of,  and  totally  repugnant  to,  the  dedication  of  the  street,  as  well 
as  to  the  rights  of  the  public." 

It  may  be  said  that  in  this  case  the  complainant  is  not  entirely 
deprived  of  the  use  of  the  street.  This  is  true.  Bnt  there  is  a 
very  serious  impediment  to  the  use  of  the  street  by  vehicles, 
although  the  obstruction  is  not  total.  A  solid  stone  structure, 
eighty-eight  feet  long  and  about  sixteen  feet  wide,  ascends  from 
the  grade  of  the  street  to  a  height  of  nine  feet.  Before  its  erec- 
tion there  was  an  open  street  in  front  of  Garrett's  lot  measuring 
thirty-six  feet  from  curb  to  curb.  The  open  space  in  front  of  his 
lot  has  been  so  much  reduced  that  it  measures  less  than  ten  feet. 
He  is  not  deprived  of  all  use  of  his  lot,  but  he  is  prevented  from 
the  advantageous  use  of  it  which  he  has  a  right  to  make,  and  upon 
which  its  value  very  largely  depends.  It  cannot  be  said  that  his 
property  has  been  destroyed ;  but,  in  the  language  of  the  author- 
ities, the  injury  reaches  to  the  very  substance  and  value  of  the 
estate,  and  goes  to  the  destruction  of  it,  in  the  character  in  which 
it  has  been  enjoyed,  and  it  impairs  the  just  enjoyment  of  the 
property  in  the  future.  This  last  circumstance  is  one  of  the  tests 
given  by  Judge  Stoby  to  determine  the  propriety  of  an  injunc- 
tion. Story  Eq.  Juris.  §  928.  If  an  individual  should  blockade 
the  access  to  the  plaintiff's  lots,  and  say  to  him,  "  You  may  sue 
me  for  damages,  dnd  recover  full  compensation  for  the  injury 
which  I  have  done  to  you,"  a  court  of  equity  would  not  tolerate 
rach  an  excuse  for  the  trespass,  but  order  the  removal  of  the 
obstruction.  In  whatever  way  the  city  council  may  authorize  the 
public  use  of  the  streets  for  railway  purposes,  it  can  in  no  manner 
diminish  or  disparage  private  rights  in  connection  with  them. 
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These  are  under  the  protection  of  the  law  of  the  land,  and  any 
invasion  of  them  must  be  redressed  by  the  ordinary  process  of 
the  tribunals  of  justice.  It  is  not  competent  for  the  city  coun- 
cil, with  or  without  the  sanction  of  the  legislature,  to  debar  an 
injured  party  from  a  resort  to  the  ordinary  remedies  provided  by 
the  law  of  the  land  for  the  protection  of  property,  and  to  restrict 
him  to  an  action  for  damages.  If  any  such  effect  be  attributed 
to  the  ninth  section"  of  the  ordinance  of  the  mayor  and  city  coun- 
cil of  April  8,  1891,  it  must  be  determined  that  for  such  purpose 
it  is  simply  void.  In  O'Brien  v.  Railroad  Co.,  74  Md.  363 ;  2^ 
Atl.  Rep.  141,  it  was  decided  that,  as  there  had  not  been  a  physical 
invasion  of  the  property  of  the  complainant  by  the  railroad  com- 
pany, there  was  no  taking  of  private  property,  within  the  mean- 
ing of  the  Constitution,  and  that,  therefore,  there  was  no  ground 
to  require  a  condemnation  before  proceeding  with  the  work  of 
the  railroad.  The  complainant  was  the  owner  of  property  abut- 
ting on  a  street  in  which  the  railroad  company  was  making  a 
cut  so  as  to  provide  an  entrance  to  a  tunnel  which  it  was  author- 
ized to  construct.  The  injury  to  the  complainant  was  not  regarded 
as  serious.  It  would  not,  therefore,  according  to  the  principles 
above  stated,  have  justified  an  injunction.  Let  us  quote  the  lan- 
guage of  the  court :  "  It  is  not  charged,  or  in  any  way  claimed, 
that  the  plaintiff  will  be  deprived  of,  or  seriously  injured  in,  the 
right  of  access  to  his  property  from  the  street,  by  the  making  of 
the  cut.  *  *  *  The  street,  after  the  cut  is  made,  will  still 
remain  in  front  of  the  plaintiffs  property  on  the  east  side  of  the 
cut,  about  forty-one  feet  wide.  There  is  no  question,  therefore, 
presented  here  as  to  the  right  of  the  plaintiff  to  compensation  for 
obstructing  access  to  his  property  from  the  street."  Page  371, 
74  Md.,  and  page  111,  22  Atl.  Rep.  This  passage  shows  a 
marked  difference  between  that  case  and  the  present  one. 

I  see  nothing  to  defeat  the  complainant's  right  to  such  relief 
as  a  court  of  equity  is  able  to  give  him,  unless  he  has  lost  it  by 
delay  in  instituting  these  proceedings.  The  evidence  does  not 
show  the  precise  time  at  which  the  abutment  was  completed ;  but 
the  plans  for  the  elevated  road  were  approved  by  the  city  com- 
missioner July  28,  1892,  and  the  bill  of  complaint  was  filed 
November  fifteenth  of  the  same  year.  The  superstructure  waa 
placed  on  the  abutment  after  the  filing  of  the  bill.     There  could 
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not  have  been  much  delay  on  tlie  part  of  the  complainant  in  insti- 
tuting these  proceedings ;  certainly,  not  so  much  as  would  defeat 
his  right  to  relief  on  the  ground  of  laches,  or  acquiescence  in  the 
construction  of  the  abutment.  The  usual  course  would  be  to 
decree  a  removal  of  the  obstruction,  and  this  ought  to  be  done  in 
the  present  instance,  if  it  were  necessary  for  the  protection  of  tlie 
complainant's  interest.  But  a  court  of  equity,  in  the  exertion  of 
its  powers,  is  always  governed  by  a  benignant  sense  of  justice, 
and  never,  even  in  the  redress  of  wrongs,  inflicts  needless  injury. 
The  removal  of  the  abutment  would  prevent  the  Lake  Roland 
Company  from  making  efficient  use  of  its  road,  and  would  cause 
incalculable  damage  to  its  business.  We  ouglit,  therefore,  to  for- 
bear to  order  the  removal,  if  it  will  repair  the  injury  which  it 
has  produced.  It  has  been  often  said  that  the  granting  or  refus- 
ing an  injunction  is  a  matter  resting  in  the  sonnd  discretion  of 
the  court.  This  may  perhaps  be  considered  rather  a  vague  state- 
ment. But,  however,  in  exercising  this  jurisdiction,  the  courts 
take  into  view  all  the  facts  affecting  the  rights  of  the  parties  con- 
cerned, and  frame  their  decisions  in  such  manner  as  to  do  com- 
plete justice  between  them.  They  may  grant  an  injunction  on 
terms,  and  they  may  dissolve  it  on  terms.  We  do  not  fail  to  see 
that  in  this  case  a  rigid  application  of  abstract  rules  of  procedure 
would  do  more  injustice  than  it  would  remedy.  But,  by  reason 
of  the  plastic  character  of  equity  practice,  we  are  enabled  to 
mould  our  decree  in  this  case  in  such  manner  as  to  attain  sub- 
stantial justice.  A  notable  instance  in  which  the  relief  was 
modified  to  suit  the  circumstances  of  the  case  may  be  found  in 
Green  v.  Drummond,  31  Md.  71,  although  it  was  entirely  differ- 
ent from  that  prayed  in  the  bill  of  complaint.  A  bill  in  equity 
was  tiled  for  the  specific  performance  of  a  contract  for  the  pur- 
chase of  real  estate.  The  court  decided  that  specific  performance 
could  not  be  decreed,  but,  nevertheless,  as  the  complainant  had 
expended  money  on  the  faith  of  the  contract,  it  decreed  him 
pecuniary  compensation.  The  complainant  contends  that  the 
Lake  Roland  Company  has  no  right  to  deprive  him  of  the  means 
of  access  to  his  property,  and  of  the  other  benefits  of  the  street, 
without  first  making  him  compensation,  to  be  agreed  upon 
between  them,  or  to  be  ascertained  by  condemnation  under  the 
right  of  eminent  domain.     According  to  the  decision  in  O'Brien 
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V.  Railroad  Co.,  we  cannot  sustain  his  position  that  this  is  a  case 
for  the  exercise  of  the  right  of  eminent  domain.  If,  however, 
there  had  been  a  condemnation  of  this  kind,  Jie  would  have  been 
awarded  a  sum  of  money  sufficient  to  compensate  him  for  the 
rights  taken  from  him.  If  we  render  a  decree  in  his  favor  for 
this  amount,  we  will  satisfy  the  demands*  of  justice  as  fully  as  we 
are  able  to  do  under  the  circumstances  of  this  case.  We  ought, 
tlierefore,  to  compute  from  the  evidence  the  amount  of  the  dam- 
age which  has  been  done  to  him,  and  decree  that  the  Lake  Roland 
Company  shall  pay  this  sum  to  him.  If  it  shall  not  be  paid 
within  ninety  days,  we  ought  to  order  the  abutment  to  be 
removed.* 

1.  B.ailroad8  in  streets  —  injury  to  abutting  property  by  a  changpe 
of  grade,  or  the  construction  of  embankments',  causeways  and  the  like, 
for  the  accommodation  of,  or  in  connection  with,  the  laying  of  a  rail- 
road in  the  street. —  In  the  principal  ctise  a  causeway  about  sixteen  feet 
wide  was  built  in  the  center  of  a  street,  in  front  of  the  plaintiff's  property, 
80  as  to  leave  less  than  ten  feet  on  either  side  between  the  causeway  and  the 
curb.  The  causeway  was  built  by  the  defendant  railroad  company  as  an 
approach  to  a  bridge  over  the  tracks  of  another  railroad,  and  for  the  purpose 
of  avoiding  a  dangerous  grade  crossing.  See  Koch  v.  North  Ave.  R  Co..  75 
Md.  222 ;  23  Atl.  Rep.  463 ;  6  Am.  R  R  &  Corp.  Rep.  819,  note  12.  The 
causeway  and  bridge  appear  to  have  been  for  the  exclusive  use  of  the  railroad 
company.  Tliere  does  not  appear  to  have  been  any  change  of  grade  of  the 
street  or  any  part  of  it.     The  plaintiff  did  not  own  the  fee  of  the  street. 

Although  the  abutting  owner  does  not  own  the  fee  of  the  street,  he  has  cer- 
tain rights  or  easements  therein,  the  principal  of  which  are  known  as  the 
easements  of  light,  air  and  access.  6  Am.  R.  R.  &  Corp.  Rep.  252,  note ; 
Henry  Gauss  &  Sons  Mfg.  Co.  v.  St.  Louis,  K.  &  N.  W.  R.  Co.,  7  Am.  R  R. 
&  Corp.  Rep.  235 ;  Dooley  Block  v.  Salt  Lake  Rapid  Transit  Co.,  8  Am.  R. 
R  &  Corp.  Rep.  327.  These  rights  are  subordinate  to  the  right  of  the  public 
to  use  and  improve  the  street  for  all  the  legitimate  purposes  of  a  highway  or 
street.  Ibid. ;  Selden  v.  City  of  Jacksonville,  28  Fla.  558 ;  7  Am.  R.  R  & 
Corp.  Rep.  73,  note  2.  These  rights  are  property,  and,  if  they  are  interfered 
with  or  destroyed  for  public  use,  there  is  a  taking  within  the  meaning  of  the 
Constitution.  Lewis  Em.  Dom.  §§  53-56.  In  the  principal  case  there  was  an 
interference  with  access  to  the  plaintiff's  property  and  perhaps  an  obstruction 
of  light  and  air,  which  resulted  in  a  serious  damage  or  diminution  in  value. 
Whether  there  was  a  taking  depends  upon  whether  his  rights  were  interfered 
with,  and  this  depends  upon  whether  the  work  in  question  was  in  furtherance 
of  the  legitimate  uses  of  the  street  or  otherwise.  Now  we  take  it  as  settled 
that  a  railroad  is  not  a  legitimate  street  use  unless  it  is  a  street  passenger  rail- 
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way,  and  not  then,  unless  it  is  constructed  upon  the  surface  or  estahlished 
grade  of  the  street.  See  note  to  next  case ;  also  6  Am.  R.  R.  &  Corp.  Rep.  299, 
315,  835.  In  the  principal  case  the  railroad  was  apparently  a  street  passenger 
railway,  but  it  was  not  constructed  upon  the  surface  or  established  grade  of 
the  street,  and,  therefore,  was  not,  at  least  as  built  in  front  of  the  plaintifiTs 
property,  a  legitimate  street  use.  Ibid.  It  follows  that  the  interference  with 
plaintiff's  rights  to  light,  air  and  access  constituted  a  taking  of  his  property. 

It  is  to  be  observed  that  the  matter  at  issue  in  the  principal  case  was  not  very 
material  to  the  plaintiff's  interests.  The  question  was  not,  whether  he  should 
have  any  remedy  for  the  damages  he  luid  sustained,  but  whether  he  should 
have  the  particular  remedy  of  an  injunction.  It  was  conceded  that  the  defend- 
ant was  liable  for  the  damages  the  plaintiff  had  sustained,  and  the  court  held 
that  the  law  had  made  adequate  provision  for  their  recovery  and  payment. 

Cases  very  analagous  to  the  principal  case  in  the  facts  will  be  found  in  Rein- 
ing V.  New  York,  L.  &  W.  R  Co.,  5  Am.  R.  R.  &  Corp,  Rep.  476,  and  Rau- 
enstein  v.  New  York,  L.  &  W.  R.  Co.,  7  Am.  R.  R.  &  Corp.  Rep.  520.  The 
note  to  the  latter  case  discusses  the  rights  of  abutting  owners  with  respect  to 
the  elevation  or  depression  of  streets  for  the  accommodation  of  railroad  com- 
panies.    See,  also,  the  next  section. 

2.  Approach  to  toll  bridge  occupying  middle  of  street,  whether  a 
legitimate  street  use — whether  damage  to  abutting  property  thereby  is 
a  taking. —  The  case  of  Willamette  Iron  Works  v.  Oregon  Railway  &  Nav.  Co. , 
(Oreg.)  37Pac.  Rep.  1016,  is  very  similar  to  the  principal  case  in  its  facts,  but 
directly  opposed  in  its  conclusions  of  law.  The  defendant  was  authorised  to 
build  a  bridge  across  the  Willamette  river  between  the  cities  of  Portland  and 
East  Portland,  ''  for  the  purpose  of  travel  and  commerce,  as  a  railroad,  wagon 
road  and  passenger  bridge,  and  to  charge  and  collect  tolls  and  fares  thereon. " 
In  pursuance  of  such  authority  it  constructed  a  double-decked  steel  bridge, 
the  upper  deck  being  for  ordinary  street  traffic  and  the  lower  for  railroad 
traffic.  An  approach  was  constructed  to  the  upper  deck,  starting  upon  Third 
street  at  G  street  and  extending  along  the  middle  of  Third  street  until  near  H 
street,  and  thence  reaching  the  bridge  by  a  curve.  The  approach  was  thirty 
feet  wide,  and  rose  from  the  grade  of  G  street  to  a  height  of  thirteen  and  one- 
half  feet  at  H  street.  Though  built  of  timbers,  it  was,  practically,  a  solid 
structure.  The  plaintiff's  property  abutted  on  Third  street  and  extended  from 
G  street  to  H  street.  At  G  street  and  for  most  of  the  distance  there  was  eight- 
een feet  between  the  approach  and  the  lot  line  and  eight  feet  between  it  and 
the  sidewalk.  The  inference  is  that  plaintiff  did  not  own  the  fee  of  the  street. 
The  Constitution  of  Oregon,  like  the  Constitution  of  Maryland,  required  com- 
pensation for  property  taken  only.  The  only  substantial  difference  between 
this  and  the  Maryland  case  is  to  be  found  in  the  fact  that  the  causeway  in 
the  lattter  case  was  for  the  exclusive  use  of  a  street  railroad,  while  in 
the  former  it  was  for  the  use  of  ordinary  street  traffic  upon  payment 
of  toll.  The  stiit  was  to  enjoin  the  occupation  of  the  street  for  the 
bridge  approach,  and*  we  quote  so  much  of  the  opinion  as  discusses  the 
rights  of  the  plaintiff:  "But  few  questions  have  come  before  the  courts 
in  recent  years  involving  larger  pecuniary  interests,  or  of  greater  prac- 
tical importance,  or  which  have   provoked   more  discussion,    than   those 
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growing  out  of  the  enforcement  by  abutting  lot  owners  of  their  right  to  oom- 
pensation  for  the  occupation  and  use  of  streets  under  legislative  or  municipal 
authority  by  private  corporations  for  public  use,  under  Constitutions  like  ours, 
which  provide  that  private  property  shall  not  be  taken  for  public  use  without 
just  compensation.  It  is  quite  generally  agreed  that  any  proper  exercise  of 
governmental  power  over  a  street  in  a  municipality,  for  street  purposes,  which 
does  not  directly  encroach  upon  the  abutting  property  of  an  individual, 
though  the  consequences  may  be  to  impair  its  use,  is  not  a  taking,  within  the 
meaning  of  the  Constitution,  and  will  not  entitle  the  adjoining  proprietor  to 
compensation,  or  give  him  a  right  of  action.  Cooley  Const.  Lim.  (5th  ed.) 
671 ;  Transportation  Co.  v.  Chicago,  99  U.  S.  535.  It  is  within  this  principle 
tliat  changes  of  grade ;  the  use  of  a  street  for  a  surface  street  railroad  ;  the 
erection  of  lamps,  hitching  posts,  telephone,  telegraph  and  electric  light  poles; 
the  laying  of  sewer  and  water  pipes ;  the  crossing  of  streets  over  railway 
tracks  by  means  of  < elevated  viaducts — are,  when  authorized  by  lawful 
authority,  held  damnum  absque  injuria,  although  the  abutting  owner  may  be 
seriously  injured,  and  the  value  and  usefulness  of  his  property  greatly 
impaired.  This  is  upon  the  ground  that  individual  interests  in  streets  are  sub- 
servient to  those  of  the  public,  and  that  an  adjoining  owner  received  full  com- 
pensation for  such  injury  as  might  result  to  him  or  his  grantees  from  the  use 
of  the  street  for  proper  street  purposes  at  the  time  of  the  dedication  or  appro- 
priation of  the  land  therefor.  But  there  is  a  limitation  to  legislative  or  munic- 
ipal power  over  a  street,  which  cannot  be  exceeded  without  invading  the  con- 
stitutional rights  of  abutting  owners.  An  abutting  proprietor  is  entitled  to 
the  use  of  the  street  in  front  of  his  premises,  to  its  full  width,  as  a  means  of 
ingress  and  egress,  and  for  light  and  air,  and  this  right  is  as  much  property  aa 
the  soil  within  the  boundaries  of  his  lot;  and.  therefore,  any  impairment 
thereof,  or  interference  therewith,  caused  by  the  use  of  the  street  for  other 
than  legitimate  street  purposes,  is  a  taking,  within  the  meaning  of  the  Con- 
stitution, whether  the  fee  of  the  street  is  in  the  abutting  owner  or  not.  He 
holds  his  property  subject  to  the  power  of  the  proper  legislative  authority  to 
control  and  regulate  the  use  of  the  street  as  an  open  public  highway,  and, 
hence,  any  authorized  use  thereof,  though  a  new  one,  gives  him  no  cause  of 
action.  But  such  holding  is  not  subject  to  the  legislative  power  to  divert  the 
street  from  legitimate  street  purposes  by  authorizing  a  structure  thereon 
which  is  inconsistent  with  its  continuous  use  as  an  open,  public  street.  Any 
structure  on  a  street  which  is  subversive  of  and  repugnant  to  its  use  and 
efficiency  as  a  public  thoroughfare  is  not  a  legitimate  street  use,  and  imposes  a 
new  servitude  on  the  rights  of  abutting  owners,  for  which  compensation  must 
be  made.  Elliott  Roads  &  St.  526;  Tied.  Mun.  Corp.  301;  Lewis  Em.  Dom. 
§126;  Booth  St.  Ry.  Law,  g§  80,  81;  2  Dill.  Mun.  Corp.  §§711,712,  723e, 
McQuaid  v.  Railway  Co.,  18  Oreg.  237;  22  Pnc.  Rep.  899;  Story  v.  Railroad 
Co.,  90  N.  Y.  122;  Lahr  v.  Railway  Co.,  104  N.  Y.  268;  ION.  E.  Rep.  638; 
Reining  v.  Railway  Co.,  128  N.  Y.  157;  28  N.  E.  Rep.  640;  Kane  v.  Railroad 
Co.,  125  N.  Y.  165;  26  N.  E.  Rep.  278;  Coming  v.  Lowerre.  6  Johns.  Ch.  439; 
Barney  v.  Keokuk,  94  U.  S.  324;  State  v.  Jersey  City,  52  N.  J.  Law,  65;  18 
Atl.  Rep.  586,  696.  As  said  by  Andrews,  J.,  in  Kane  v.  Railroad  Co.,  supra: 
•However  difficult  it  is  to  trace  its  origin,  or  to  refer  it  to  any  exact  legal 
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priociple,  it  is,  undoubtedly,  the  prevailing  doctrine  of  American  jurispru- 
dence that  the  owner  of  a  lot  abutting  on  a  city  street,  the  fee  of  which  is  in  a 
munidpalit}',  has,  by  virtue  of  proximity,  special  and  peculiar  rights,  facilities 
and  franchises  in  the  street,  not  common  to  citizens  at  large,  in  the  nature  of 
easements  therein,  constituting  property,  of  which  he  cannot  be  deprived  by 
the  legislature  or  municipality,  or  by  both  combined,  without  compensation.' 
And  in  Story's  case,  supra,  the  rule  is  thus  stated  by  Tract,  J. :  '  While  the 
legislature  may  regulate  the  uses  of  the  street  as  a  street,  it  has,  we  think,  no 
power  to  authorize  a  structure  thereon  which  is  subversive  of  and  repugnant 
to  the  uses  of  the  street  as  an  open,  public  street.  Whether  a  particular  struc- 
ture authorized  by  the  legislature  is  consistent  or  inconsistent  with  the  uses  of 
the  street  as  a  street  must  be  largely  a  question  of  fact,  depending  upon  the 
nature  and  character  of  the  structure  authorized.'    90  N.  Y.  170. 

*'This  brings  us  to  the  question,  then,  whether  the  occupation  of  Third 
street  by  the  approach  to  defendant's  bridge  is  compatible  with  or  destructive 
of  its  use  as  an  open  public  street.  As  already  stated,  this  street  is  about  sixty- 
six  feet  in  width,  and  the  approach  complained  of  is  practically  a  solid  struc- 
ture thirty  feet  wide  in  the  middle  of  the  street,  so  that  no  use  can  be  made  of 
that  portion  of  the  street  occupied  by  it  except  by  persons  desiring  to  uso 
defendant's  bridge  and  pay  toll  therefor.  In  other  words,  it  is  in  fact  an  appro- 
priation of  a  public  street  to  the  exclusive  use  of  a  private  corporation,  and 
to  the  manifest  injury  of  an  abutting  proprietor.  The  plaintiff  and  the  public 
are  absolutely  and  permanently  excluded  from  the  use  of  all  that  portion  of 
Third  street  covered  by  the  approach  for  general  street  purposes.  It  practi- 
cally terminates  the  street  as  an  open  public  thoroughfare  at  the  north  line  of 
G  street  in  place  of  the  north  line  of  H  street,  as  it  is  laid  out  and  dedicated; 
and  the  only  roadway  in  fropt  of  plaintiff's  property  is  but  a  few  feet  wide, 
and  quite  insufficient  for  the  proper  and  necessary  use  of  such  property,  or  for 
the  accommodation  of  public  travel.  While  the  city  authorities  undoubtedly 
have  power  to  authorize  the  use  of  the  street  for  legitimate  street  purposes,  we 
do  not  think  the  public  can  justly  demand  or  require  such  a  sacrifice  of  private 
interests,  or  justify  such  an  exclusive  and  permanent  appropriation  of  a  street 
in  aid  of  a  private  enterprise,  although  for  public  purposes,  as  is  contemplated 
in  this  case.  It  may  be  conceded  that  the  general  interests  of  Portland  and  the 
public  at  large  are  promoted  by  the  appropriation  of  the  street  to  the  purposes 
of  an  approach  to  defendant's  bridge;  but  it  by  no  means  follows  thtil  the 
burden  of  such  a  public  improvement  can  rightfully  be  cast  upon  this  plaintiff 
by  appropriating  its  property  for  the  public  benefit,  without  compensation. 
We  think,  therefore,  that,  while  it  is  competent  for  the  legislature  or  munic- 
ipality to  authorize  the  use  of  a  street  for  legitimate  street  purposes  without 
making  compensation  to  abutting  owners  for  consequential  injuries  to  their 
property,  they  cannot  legally  authorize  structures  of  the  character  complained 
of  to  be  erected  thereon  for  the  use  and  convenience  of  a  private  corporation, 
and  which  absolutely  and  permanently  exclude  the  public  and  the  abutting 
owner  from  the  portion  of  the  street  so  occupied,  without  compensating  the 
adjoining  proprietor  for  the  injury  sustained. 

"The  argument  that  the  building  of  the  approach  was  a  mere  change  of  the 
gnde  of  the  street,  authorized  by  proper  municipal  authority,  is  clearly  unten- 
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able.  The  city  of  Portland  has  undoubted  plenary  power  to  alter  or  change 
the  grade  of  a  public  street  by  proper  proceedings  under  its  charter,  but  the 
act  of  the  municipal  authorities  in  granting  defendant  permission  to  occupy 
the  street  did  not  purport  to  be  an  exercise  of  such  power.  It  was  simply  con- 
ferring upon  the  defendant,  so  far  as  the  city  was  able,  the  right  to  the  exclu- 
sive and  permanent  use  of  a  portion  of  the  public  street;  and,  while  such  per- 
mission included  as  a  consequence  the  construction  of  a  solid  roadway  above 
and  over  the  street  surface,  it  does  not  follow  that  what  was  done  was  in  exer- 
cise of  the  power  to  alter  or  change  the  grade  of  a  street.  The  street  grade 
remained  the  same  after  the  approach  was  built  as  before,  and  this  approach  is 
no  part  of  the  street,  but  is  foreign  thereto,  and  as  useless  for  general  street 
purposes  as  any  of  the  structures  referred  to  in  the  cases  cited.  We  do  not 
think  a  public  street,  or  any  portion  thereof,  can  lawfully  be  appropriated  to 
the  exclusive  and  permanent  use  of  a  private  corporation  under  the  guise  of  an 
exercise  of  the  power  to  alter  or  change  the  grade.  The  primary  object  of 
this  grant  of  power  is  to  enable  the  municipality  to  make  the  streets  safe  and 
convenient  for  public  travel,  and  not  to  divert  them  from  legitimate  street  pur- 
poses to  the  exclusive  use  of  some  private  corporation.  Conceding,  therefore, 
that  defendant  occupies  this  street  by  lawful  authority,  and  hence  its  structure 
is  not  a  nuisance,  yet  it  invades  the  legal  rights  of  an  abutting  owner,  and  is 
an  appropriation  of  the  property  of  such  owner  without  compensation,  which 
is  beyond  the  power  of  the  legislature  or  municipality,  or  both,  constitution- 
ally, to  authorize  or  sanction." 

Willis  V.  aty  of  Winona,  (Minn.)  60  N.  W.  Rep.  814  (1884),  is  like  the 
Oregon  case  with  two  exceptions.  An  approach  to  a  bridge  was  constructed 
in  the  center  of  the  street  ii^ front  of  plaintiff's  property.  The  approach  was 
twenty-four  feet  wide  and  supported  on  iron  columns.  The  bridge  was 
exclusively  for  street  traffic  and  was  a  toll  bridge  built  and  maintained  by  the 
city.  In  fact  the  latter  point  is  the  only  point  of  difference  from  the  Oregon 
case,  for  the  approach  in  the  latter  case  was  not  exclusively  for  street  traffic. 
The  Minnesota  case  holds  that  the  approach  was  not  an  additional  servitude 
upon  the  street  and  that  there  was  no  taking  of  property  from  the  abutting 
owner.  The  court  says :  "Do  the  construction  and  maintenance  of  this 
bridge  approach  impose  an  additional  servitude  on  the  street  ?  It  can  hardly 
require  argument  to  prove  that  the  bridge  itself  is  a  public  highway.  The 
fact  that  tolls  are  exacted  for  its  use  by  the  public,  for  the  purpose  of  defray- 
ing the  expense  of  its  construction  and  maintenance,  in  lieu  of  direct  taxation 
for  that  purpose,  does  not  change  its  character  as  a  public  highway,  so  long 
as  all  persons  are  entitled  to  use  it  as  a  public  thoroughfare.  Commissioners 
V.  (handler,  96  U.  S.  205.  The  bridge  is  just  as  much  a  public  highway 
as  is  Main  street,  with  which  it  connects ;  and,  whether  we  consider 
the  approaches  as  a  part  of  the  former  or  of  the  latter,  it  is  merely  a  part  of 
the  highway.  The  city  having,  as  it  was  authorized  to  do,  established  a  new 
highway  across  the  Mississippi  river,  it  was  necessary  to  connect  it,  for  pur- 
poses of  travel,  with  Main  and  the  other  streets  of  the  city.  This  it  has  done, 
in  the  only  way  it  could  have  been  done,  by  what,  in  effect,  amounts  merely 
to  raising  the  grade  of  the  center  of  Main  street  in  front  of  plaintiff's  lot.  It 
can  make  no  difference  in  principle  whether  this  was  done  by  filling  up  the 
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rtreet  solidly/ or,  as  in  this  case,  by  supporting  the  way  on  stone  or  iron 
columns.  Neither  is  it  important  that  the  city  raised  the  grade  of  only  a  part 
of  the  street,  leaving  the  remainder  at  a  lower  grade.  The  facts  that  it 
required  authority  from  the  United  States  and  the  state  of  Wisconsin,  as  well 
as  of  Minnesota,  to  empower  the  city  to  build  a  bridge  across  the  Mississippi, 
or  that  such  bridge  extended  beyond  the  city  limits,  are  wholly  immaterial,  so 
long  as  the  city  kept  within  the  authority  conferred  upon  it.  Had  the  author- 
ity been  to  tunnel  under  the  river,  and  the  approach  had  been  made  by  cutting 
down  the  grade  of  a  part  of  Main  street,  the  principle  would  have  been  exactly 
the  same.  The  doctrine  of  the  courts  everywhere,  both  in  England  and  in 
this  country  (unless  Ohio  and  Kentucky  are  exceptions),  is  that,  so  long  as 
there  is  no  application  of  the  street  to  purposes  other  than  those  of  a  highway, 
any  establishment  or  change  of  grade  made  lawfully,  and  not  negligently  per- 
formed, does  not  impose  an  additional  servitude  upon  the  street,  and,  hence, 
is  not  within  the  constitutional  inhibition  against  taking  private  property 
without  compensation,  and  is  not  the  basis  for  an  action  for  damages,  unless 
there  be  an  express  statute  to  that  effect.  That  this  is  the  rule,  and  that  the 
facts  of  this  case  fall  within  it,  is  too  well  established  by  the  decisions  of  this 
court  to  require  the  citation  of  authorities  from  other  jurisdictions.  Lee  v. 
City  of  Minneapolis,  22  Minn.  18;  Alden  v.  City  of  Minneapolis,  24  Minn.  254; 
Henderson  v.  CMty  of  Minneapolis,  32  Minn.  319;  20  N.  W.  Rep.  322;  Yanish 
V.  City  of  St.  Paul,  50  Minn.  518;  52  N.  W.  Rep.  925.  Bee,  also,  Transporta- 
tion Co.  V.  Chicago,  99  U.  8.  685;  Selden  v.  aty  of  Jacksonville,  28  Fla.  558; 
10  South.  Rep.  457.  The  New  York  Elevated  Railway  cases  cited  by 
plaintiff  are  not  authority  in  his  favor,  for  they  recognize  and  affirm  the  very 
doctrine  that  we  have  laid  down  (Story  v.  Railroad  Co.,  90  N.  Y.  184),  but 
hold  that  the  construction  and  maintenance  on  the  street  of  an  elevated  rail- 
road operated  by  steam,  and  which  was  not  open  to  the  public  for  purposes  of 
travel  and  traffic,  was  a  perversion  of  the  street  from  street  ases,  and  imposed 
upon  it  an  additional  servitude,  which  entitled  abutting  owners  to  damages. 
Neither  does  the  Adams  case,  89  Minn.  286;  89  N.  W.  Rep.  629,  aid  the  plain- 
tiff, for  that  case  proceeds  upon  the  proposition  that  the  construction  and 
maintenance  of  an  ordinary  commercial  railway  upon  a  street  is  the  imposition 
of  an  additional  servitude.  Plaintiff  also  cites  numerous  cases  as  to  what 
constitutes  a  '  taking  *  of  private  property.  The  law  of  those  cases  is  unques- 
tioned. There  is  no  doubt  that  the  acts  of  the  city  would  amount  to  a  taking 
of  plaintiff's  property,  so  as  to  entitle  him  to  compensation,  provided  the  use 
made  of  the  street  by  the  city  imposed  an  additional  servitude  upon  it,  but 
that  is  the  very  question  in  the  case.  Our  conclusion  is  that  the  construction 
and  maintenance  of  this  bridge  approach  did  not  impose  any  additional 
servitude  upon  the  street,  but  was  a  proper  street  use,  and,  hence,  constitutes 
no  basis  for  an  action  in  favor  of  plaintiff  for  damages." 

3.  Of  the  remedy  by  injunction  when  the  abutting  owner's  ease- 
ments in  street  are  interfered  with  so  as  to  amount  to  a  taking. — 
On  the  right  to  an  injunction  in  such  case  the  court,  in  Willamette  Iron  Works 
V.  Oregon  Railway  &  Nav.  Co.,  (Greg.)  87  Pac.  Rep.  1016,  the  facts  of  which 
are  stated  at  length  in  the  last  section,  says:  "As  the  structure,  the  main- 
tenance of  which  is  sought  to  be  restrained  in  this  case,  is  pennanent  and 
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exclusive  in  its  character,  and,  if  sufiFered  to  continue  as  no#  located,  will 
inflict  a  continuing  and  permanent  injury  upon  the  plaintiff,  we  think  it  mani- 
fest that  it  is  entitled  to  restrain  the  continuation  thereof  bv  an  injunction; 
but  as  it  was  constructed' with  the  knowledge  and  without  objection  by  plain- 
tiff, on  the  assurance,  however,  of  the  defendant,  that  it  was  only  intended  as 
a  temporary  expedient  and  not  as  a  permanent  structure,  and  the  fact  that  it 
has  become  and  is  one  of  the  principal  avenues  across  the  river,  and  daily 
used  by  a  large  number  of  electric  cars,  wagons  and  foot  passengers,  the 
injunction  should  not  be  made  mandatory  until  the  defendant  has  had  a  rea- 
sonable time  after  the  mandate  is  filed  in  the  court  below,  to  be  determined  by 
that  court,  to  acquire  the  plaintiff's  easements  in  the  street,  by  agreement  or 
by  proceedings  to  condemn  the  same,  if  it  should  be  so  advised."  See,  also. 
Brown  v.  Seattle,  7  Am.  R.  R.  &  Corp.  Rep.  64,  and  note,  §§  »-12. 

4.  Ohange  ofgrade  of  street  made  necessary  by  the  construotioii  of 
a  railroad  across  it  or  along  an  intersecting  street  —  rights  of 
abutters. — Plaintiffs  owned  lots  fronting  on  W.  avenue  150  feet  from  F. 
street.  Defendants  lawfully  constructed  their  railroad  along  F.  street,  cross- 
ing W.  avenue.  Under  direction  of  the  city  authorities  defendants  graded  W. 
avenue  in  front  of  plaintiff's  premises,  as  directed  by  the  city  engineer,  and 
thereby  to  some  extent  obstructed  access  to  said  premises.  Held,  that  defend- 
ants are  not  liable  to  plaintiffs  for  injuries  to  their  property  caused  by  such 
grading.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Arnold,  62  Kans.  729;  36Pac.  Rep. 
780.  To  same  effect:  Atchison,  T.  &  S.  F.  R.  Co.  v.  Luening,  52  Kans.  732; 
85  Pac.  Rep.  801.  See,  also,  Nicks  v.  Chicago,  etc.,  R.  Co.,  84  Iowa,  27;  9 
Am.  R.  R.  &  Corp.  Rep.  113,  note  1. 


Barrows  v.  City  of  Sycamore. 
(Supreme  Court  of  Illinois,  June  19,  1894,) 

1.  Eminent  domain.  Standpipe  in  street.  Right,  op  abutter  to 
DAMAGES.  A  city  has  no  right  to  erect  a  standpipe  in  a  public  street,  even 
though  the  fee  of  the  street  is  in  the  city,  since  such  use  of  the  street  is  incon- 
sistent with  the  objects  for  which  streets  are  established. 

2.  In  an  action  by  a  property  owner  against  the  city  for  damages  caused  by 
the  illegal  erection  of  a  standpipe  in  the  street,  an  allegation  that  the  pipe  is 
liable  to  fall,  and  that  the  fear  of  its  falling  injures  plaintiff's  property,  is 
insufficient  to  show  special  damage,  where  it  is  not  alleged  that  the  pipe  is 
improperly  constructed,  and  no  facts  are  alleged  tending  to  show  danger  of 
its  falling  ;  but  an  allegation  that  it  obstructs  the  light  to  plaintiff's  building 
is  sufficient  to  show  special  damage. 

ACTIOK  on  the  case  by  Sarah  J.  Barrows  against  the  city 
of  Sycamore.  Defendant  obtained  judgment,  which  was 
affirmed  by  the  Appellate  Court.  49  111.  App.  590.  PlaintiflE 
appeals. 
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Jones  dk  RogerSj  for  appellant.  Games  dk  Duntouy  for 
appellee. 

Wilkin,  J.  This  is  an  action  on  the  case  by  appellant  against 
appellee,  in  the  Circnit  Court  of  Dekalb  county,  to  recover  dam- 
ages for  an  alleged  injury  to  real  property.  Tlie  Circuit  Court 
sustained  a  demurrer  to  the  declaration,  and  rendered  judgment 
against  the  plaintiff  for  costs,  from  which  she  appealed  to  the 
Appellate  Court  of  the  second  district,  and  from  a  judgment  of 
affirmance  in  that  court  prosecuted  this  appeal. 

The  cause  of  action  set  up  in  the  declaration  is  that  plaintiff  is 
the  owner  of  a  certain  lot  in  the  city  of  Sycamore,  with  a  two- 
story  building  on  the  southwest  comer  thereof,  fronting  south 
and  west  on  State  and  Main  streets,  which  she  used  and  occupied 
as  a  residence  and  hotel ;  that  the  city  ^injuriously,  unjustly  and 
wrongfully  constructed,  or  caused  to  be  constructed  and  erected, 
at  or  near  the  center  of  the  intersection  of  said  streets,  and  at  a 
distance  of  about  56^  feet  from  said  hotel  building,  a  standpipe,  or 
water  tower,"  fifteen  feet  in  diameter,  and  about  135  feet  high, 
having  a  capacity  of  179,000  gallons,  made  of  steel  or  iron  plates, 
five  feet  wide,  riveted  together,  the  lower  course  being  nine- 
sixteenths  of  an  inch  thick,  and  those  above  diminishing  to  the 
upper  course,  which  was  three-sixteenths  of  an  inch.  This  struc-* 
ture  is  alleged  to  have  caused  an  injury  to  plaintiff's  building, 
which  is  set  forth  in  each  of  the  four  counts  of  the  declaration  as 
follows :  First  count :  "  Which  standpipe,  by  reason  of  the  fact 
that  there  is  a  constant  apprehension  that  it  may  fall  over  upon 
said  hotel  building,  and,  by  its  great  weight,  injure,  crush  or 
destroy  the  same,  or  that  it  might  blow  over  upon  said  property, 
or  burst  and  flood  the  same,  greatly  depreciates  in  value  the 
premises  for  residence,  hotel  and  business  purposes,  and  especially 
greatly  depreciates  in  price  the  market  value  of  said  premises." 
Second  count :  "  Which  standpipe  is  liable  to  fall  or  blow  over 
upon  said  premises,  and,  by  its  great  weight,  injure,  crush  or 
destroy  said  building,  and  is  liable  to  burst  and  flood  said  prem- 
ises, and  thus  injure  the  same,  or  destroy  the  said  hotel  building, 
and  thereby  greatly  depreciates  in  value  said  premises,"  etc. 
Third  count :  "  Which  standpipe  is  of  a  dangerous  character,  and 
18  liable  to  fall  or  blow  over  upon  said  hotel  building,  and,  by  its 


64  Barrows  v.  City  of  Sycamore. 

great  weight,  injure,  crush  or  destroy  the  same,  and  is  liable  to 
burst  and  flood  said  premises,  and  thus  injure  the  same,  or  destroy 
the  said  hotel  building ;  and  the  standpipe  is  a  constant  menace 
to  plaintiff's  property,  and  the  liability  of  said  structure  and 
structures  of  like  character  to  fall  or  blow  over  or  burst  has 
thereby  greatly  depreciated  in  value  said  premises  for  residence, 
hotel  or  other  business  purposes,  and  especially  greatly  depi'eciates 
in  price  the  market  value  of  said  premises."  Fourth  count : 
"  And,  by  reason  of  defendant's  constructing,  or  causing  to  be 
constructed,  said  standpipe,  as  above  stated,  in  the  public  streets 
of  said  city,  and  so  near  to  plaintiff's  hotel  building,  said  stand- 
pipe  obstructs  the  light  to  said  plaintiff's  hotel  building,  and  par- 
ticularly to  the  parlor  and  sitting  room  in  the  southwest  corner 
of  said  hotel  building,  and  obstructs  the  view  from  said  hotel 
building ;  and  said  standpipe,  being  of  so  great  height,  and  in 
front  of  and  near  said  plaintiff's  said  premises,  casts  a  shadow 
upon  said  hotel  building,  and  makes  the  appearance  of  said  prem- 
ises unsightly,  and  otherwise  injuriously  affects  said  premises, 
and  thus  plaintiff's  said  premises  are  less  convenient  and  comfort- 
able for  residence  and  hotel  purposes;  and  by  reason  of  the 
wrongful  acts  and  doings  of  the  defendant  as  aforesaid,  and  the 
injuries  done  to  plaintiff's  property  as  aforesaid,  the  market  value 
of  plaintiff's  said  premises  is  thereby  greatly  decreased."  Each 
of  these  counts  concludes  with  the  averment  "  that,  by  means  of 
the  premises,  the  said  defendant  has  greatly  injured  and  damaged 
the  said  property  of  plaintiff,  within  the  meaning  of  the  Constitu- 
tion and  laws  of  the  state  of  Illinois ;  yet  the  said  defendant  has 
never  paid,  nor  offered  to  pay,  to  the  said  plaintiff,  any  of  the 
damage  so  injuriously  and  unjustly  caused  to  the  plaintiff's  said 
property,  nor  has  any  proceeding  been  instituted  by  the  defend- 
ant for  the  purpose  of  having  just  compensation  therefor  ascer- 
tained; and  the  plaintiff  avers  that  by  reason  of  the  premises 
above  set  forth  the  plaintiff's  said  property  has  been  greatly  dam- 
aged and  depreciated  in  value,  to  the  damage  of  said  plaintiff  of 
the  sum  of  three  thousand  ($3,000),  and,  therefore,  she  brings  her 
suit,"  etc.  It  thus  appears  that  the  declaration  proceeds  both 
upon  the  ground  that  placing  the  standpipe  in  the  street  was 
wrongful,  and,  even  if  authorized  by  law,  plaintiff's  property 
could  not,  under  the  Constitution,  be  damaged  thereby  without 
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just  compensation,  which  had  not  been  ascertained.  The  demur- 
rer was,  in  effect,  general  to  each  count,  viz.,  it  made  no  objection 
to  the  declaration  on  account  of  duplicity  or  the  mere  form  of 
pleading,  and,  therefore,  the  only  question  presented  lor  our 
decision  is,  does  either  of  the  counts  state,  in  substance,  a  good 
cause  of  action  ? 

It  is  insisted  on  behalf  of  the  city  that,  being  the  owner  of  the  fee 
in  the  streets,  and  having  the  absolute  control  over  them,  it  had  a 
right    to    build    the   standpipe   in  them,   and    that,   if    injury 
resulted  thereby  to  plaintiff's  property,  it  is  damnum  absque 
injuria.     The  soundness  of  this  position  depends  upon  whether 
the  placing  of  a  structure  like  that  described  in  the  declaration  in 
the  streets  of  a  city  is  consistent  with  the  objects  for  which 
streets  are  established,  and  held  by  municipal  authorities  in  trust 
for  the  public  use.     The  general  rule,  long  recognized  by  this 
court,  IB  that,  having  the  fee  and  exclusive  control  over  streets, 
municipal  authorities  may  appropriate  them  to  any  use  not  incom- 
patible with  the  object  for  which  they  were  established.     City  of 
Quincy  v.  Bull,  106  111.  337,  and  cases  there  cited.     In  the  appli- 
cation of  the  rule  it  has  been  held  in  the  case  cited  and  others 
that  a  city  council  may  lawfully  authorize  the  laying  of  railroad 
tracks  upon,  and  water,  sewer  and  gas  pipes  under,  public  streets, 
and  tliat  property  owners  could  neither  enjoin  such  use,  nor  recover 
damages  to  property  occasioned  thereby.     Laying  pipes  under  the 
streets  for  the  purpose  of  distributing  water  and  gas,  and  carry- 
ing off  sewage,  is  lawful,  both  because  it  is  necessary  for  the 
health,  comfort  and  convenience  of  the  inhabitants,  and  because 
it  in  no  way  interferes  with,  and  is  not  incompatible  with,  the 
use  of  such  streets  for  public  travel.     Railroad  tracks  may  be  law- 
fully laid  in  streets  for  the  same  reason.     As  stated  in  the  Moses 
case,  21   HI.  522,  cited  in  City  of  Quincy  v.  Bull,  supra:  "A 
street  is  made  for  the  passage  of  persons  and  property,  and  the 
law  cannot  define  what  exclusive  means  of  transportation  and 
passage  shall  be  used."     It  was,  however,  held  in  Stack  v.  City  of 
East  St.  Louis,  85  111.  377,  and  cases  cited  to  the  same  effect  in 
ligare  v.  City  of  Chicago,  139  111.  46;  28  N.  E.  Rep.  934,  that, 
in  permitting  the  use  of  streets  for  other  purposes  than  public 
thoroughfares,  "  the  city  has  no  right  to  so  obstruct  them  as  to 
VOL.  X. —  9 
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deprive  the  public  and  adjacent  property  holders  of  their  use  as 
streets.  The  primary  object  is  for  ordinary  passage  and  travel, 
and  the  public  and  individuals  cannot  be  rightfully  deprived  of 
such  use."  It  does  not  follow,  therefore,  that,  because  railroad 
tracks  may  be  put  on  or  pipes  under  streets,  structures  like  the 
one  described  in  this  declaration  can  be  built  in  them.  Water 
and  gas  pipes,  with  hydrants,  lamp  posts  and  other  appliances, 
are  necessary  for  the  distribution  of  water  and  light  over  the  city, 
and  the  streets  may  be  legitimately  used  for  that  purpose ;  but  it 
wpuld  scarely  be  contended  that  the  water  or  gas  works  themselves 
could  be  lawfully  built  in  a  public  street,  as  not  being 
inconsistent  with  the  public  use.  In  fact,  directly  the  con- 
trary was  held  in  City  of  Morrison  v.  Hinkson,  87  111.  587, 
as  to  water  works.  It  was  there  said :  "  But  it  is  not  con- 
ceded that  the  erection  of  a  water  tank  in  the  center  of 
the  street,  occupying  one-half  of  the  width  thereof,  and  the  erec- 
tion and  operating  of  a  steam  engine  in  connection  therewith, 
even  for  the  purposes  of  supplying  the  city  and  the  residents 
thereof  with  water,  are  some  of  the  uses  of  a  street  as  such,  for 
which  the  ground  may  be  appropriately  used  under  a  dedication 
thereof  as  a  street.  The  owner  of  a  lot  adjoining  a  street  does 
not  take  the  same  subject  to  any  such  easement."  It  is  true  it 
was  stated  in  that  case  that  the  proof  did  not  show  in  whom  the 
fee  of  the  street  was  vested,  but,  if  the  same  could  not  be  said 
here  (there  being  no  allegation  in  the  declaration  as  to  that  fact), 
still,  as  shown  by  Stack  v.  City  of  East  St.  Louis,  supra,  and 
cases  there  referred  to,  the  fact  that  the  title  is  in  the  city  gives  it 
no  right  to  prevent  its  use  as  a  street.  The  fee-simple  title, 
though  in  the  city,  is  held  in  trust  for  the  public  use  as  a  street. 
Nor  do  we  regard  the  fact  that  the  tank  in  City  of  Morrison  v. 
Ilinkson  occupied  more  of  the  street,  and  was  filled  by  machinery 
immediately  attached,  also  in  the  street,  distinguishes  that  case  in 
principle  from  this.  A  standpipe  is  but  a  part  of  the  machinery 
and  appliances  with  which  water  is  forced  into  the  pipes  through- 
out the  city.  There  is  no  necessity  for  placing  it  in  a  public 
street,  and,  so  far  as  appears  in  this  case,  neither  the  health,  com- 
fort nor  convenience  of  the  public  or  individual  citizens  is  pro- 
moted by  so  doing.  Therefore,  placing  it  there  was  an  unlawful 
use  of  the  street,  and  the  dimensions  of  the  structure,  and  the 
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manner  of  operating  it,  in  the  decision  of  this  case,  affect  only 
the  question  of  damages,  to  be  hereafter  considered.  Our  opin- 
ion, then,  is  that  the  allegations  of  the  declaration,  admitted  by 
the  depinrrer,  show  that  the  city  wrongfully  placed  the  structure 
in  its  streets. 

It  does  not,  however,  follow  that  a  good  cause  of  action  in  the 
plaintiff  is  shown  by  her  declaration.  It  is  well  settled  that  for 
obstructions  to  streets,  resulting  in  no  special  injury  to  an  indi- 
vidual, the  public  alone  can  ccnplain.  McDonald  v.  English,  85 
111.  232 ;  City  of  Morrison  v.  Hinkson,  supra.  The  individual 
right,  under  our  present  Constitution,  is  thus  stated  in  Rigney  v. 
City  of  Chicago,  102  HI.  80 :  "  While  it  is  clear  that  the  present 
Constitution  intended  to  afford  redress  in  a  certain  class  of  cases 
for  which  there  was  no  remedy  under  the  old  Constitution,,  yet 
we  think  it  equally  clear  that  it  was  not  intended  to  reach  every 
possible  injury  that  might  be  occasioned  by  a  public  improve- 
ment. There  are  certain  injuries  which  are  necessarily  incident 
to  the  ownership  of  property  in  towns  or  cities  which  directly 
impair  the  value  of  private  property,  for  which  the  law  does  not 
and  never  has  afforded  any  relief.  For  instance,  the  building  of 
a  jail,  police  station  or  the  like  will  generally  cause  a  direct  depre- 
ciation in  the  value  of  neighboring  property,  yet  that  is  clearly  a 
case  of  a  damnum  absque  injuria.  So  as  to  an  obstruction  in  a 
public  street,  if  it  does  not  practically  affect  the  use  or  enjoyment 
of  neighboring  property,  and  thereby  impair  its  value,  no  action 
will  lie.  In  all  cases,  to  warrant  a  recovery,  it  must  appear  that 
there  has  been  some  direct  physical  disturbance  of  a  right,  either 
public  or  private,  which  the  plaintiff  enjoys  in  connection  with 
his  property,  and  which  gives  to  it  an  additional  value,  and  that, 
by  reason  of  such  disturbance,  he  has  sustained  a  special  damage 
with  respect  to  his  property  in  excess  of  that  sustained  by  the 
public  generally.  In  the  absence  of  any  statutory  or  constitu- 
tional provisions  on  the  subject,  the  common  law  afforded  redress 
in  all  such  cases,  and  we  have  no  doubt  it  was  the  intention  of  the 
f  ramers  of  the  present  Constitution  to  require  compensation  to  be 
made  in  all  cases  where,  but  for  some  legislative  enactment,  an 
action  would  lie  by  the  common  law.  When  the  action  is  by  an 
individual,  the  special  injury  is  the  gist  of  the  action,  and,  unless 
it  is  alleged  and  proved,  there  can  be  no  recovery."     McDonald  v. 


68  Barrows  v.  City  of  Sycamore. 

English,  supra.  Under  this  rnle  it  is  too  clear  for  argument  that 
neither  of  the  first  three  counts  of  the  declaration  shows  a  right  of 
action  in  the  plaintiff.  The  special  injury  attempted  to  be  set  up 
in  each  of  these  counts  is  that  her  property  has  been  depreciated 
in  vahie  because  of  the  danger  of  the  building  being  destroyed 
or  damaged  by  the  standpipe  falling  or  being  blown  upon  it, 
or  by  bursting  and  flooding  it  witli  water,  but  not  a  single 
fact  is  alleged  upon  which  the  apprehension  of  such  danger  can 
be  based.  In  the  first  count  nothing  but  the  apprehension  itself 
is  alleged ;  and  in  the  second  and  third,  merely  that  it  (the  stand- 
pipe)  is  "  liable  "  to  fall,  blow  over  or  burst.  Why  the  apprehen- 
sion exists,  or  why  it  is  liable  to  fall,  etc.,  is  left  wholly  to  con- 
jecture. It  certainly  will  not  be  contended  that  the  manner  in 
whi^h  it  is  constructed,  as  shown  by  the  declaration,  necessarily 
renders  it  dangerous.  No  one  will  deny  that  such  a  structure 
could  be  rendered  reasonably  secure  by  proper  stays  and  braces, 
though  it  might  not  be  so  without.  True,  as  in  the  instances 
referred  to  by  counsel  for  appellee,  water  towers  and  standpipes 
have  fallen  or  been  destroyed,  but  the  same  is  true  of  every  kind 
of  buildings — perhaps  of  all  superstructures.  If  this  one  is 
liable  to  fall,  blow  down  or  buret,  that  liability  must  arise  from 
certain  facts,  and  those  facts  must  be  pleaded.  Here  we  have 
nothing  but  the  mere  conclusion  of  the  pleader.  The  fourth 
count  avers  that  "  said  standpipe  obstructs  the  light  to  said  plain- 
tiff's hotel  building,  and  particularly  to  the  parlor  and  sitting 
room  in  the  southwest  corner,"  etc.  We  are  unable  to  see  why 
this  is  not  a  sufficient  allegation  of  special  injury  to  plaintiff's 
property  to  entitle  her  to  recover.  Rigney  v.  City  of  Chicago, 
supra.  The  extent  of  the  injury  is  a  question  of  fact,  to  be 
determined  upon  plea  and  trial.  We  think  the  Circuit  Court 
erred  in  sustaining  the  demurrer  to  the  fourth  count.  Reversed 
and  remanded.* 

Miscellaneous  uses  of  streets. —  Tanks  erected  in  a  public  street  to  sup- 
ply water  for  street  sprinkling  were  held  to  be  a  legitimate  street  use  by  the 
Supreme  Court  of  Oregon  in  Savage  v.  City  of  Salem,  7  Am.  R.  R.  &  Corp. 
Rep.  428.  For  cases  relating  to  miscellaneous  uses  of  streets  see  6  Am.  R. 
R.  &  Corp.  Rep.  348,  note  23;  Lewis  Em.  Dom.  §§  126,  132,  133. 


♦  Reported  in  37  N.  E.  Rep.  1096. 
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Eels  v.  American  Telephone  &  Telegraph  Co. 

(Court  of  Appeals  of  New  York,  October  9,  1894.) 

1.  Telegraph  poles  in  highway.  Highway  uses  generally.  The 
primary  law  of  the  highway  is  motion,  and  whatever  vehicles  are  used,  or 
whatever  method  of  transmission  of  intelligence  is  adopted,  the  vehicle  must 
move,  and  the  intelligence  be  transmitted  by  some  moving  body,  which  must 
pass  along  the  highway,  either  on,  or  over  or  perhaps  under  it. 

2.  The  primary  and  fundamental  idea  of  the  highway  is  that  it  is  a  place  for 
uninterrupted  passage  by  men,  animals  or  vehicles,  and  a  place  by  which  to 
afford  light,  air  and  access  to  the  property  of  abutting  owners,  who,  in  this 
respect,  enjoy  a  greater  interest  in  the  street  than  the  general  public,  even 
though  their  title  to  the  land  stops  with  the  exterior  line  of  the  street.  It  is 
not  a  place  which  can  be  permanently  and  exclusively  appropriated  to  the  use 
of  any  person  or  corporation,  no  matter  what  the  business  or  object  of  the  lat- 
ter may  be. 

3.  Telegraph  in  highway  an  additional  burden.  The  erection  of  a  line 
of  telegraph  in  a  rural  highway,  the  fee  of  which  is  in  the  abutting  owners,  is 
not  a  new  method  of  exercising  the  old  public  easement,  but  a  permanent  and 
exclusive  use  and  possession  of  a  part  of  the  way  for  a  totally  distinct  and  dif- 
ferent kind  of  use  from  that  of  the  legitimate  public  easement  of  a  highway, 
which  cannot  be  made  without  compensation  to  the  owner  of  the  fee. 

4.  Ejectment  against  telegraph  company.  Where  a  line  of  telegraph 
poles  and  wires  is  erected  in  a  rural  highway,  the  fee  of  which  is  in  the  abut- 
ting owners,  such  owners  may  maintain  ejectment  to  recover  the  land  so 
occupied,  subject  to  the  public  easement  therein  for  a  highway. 

ACTION  by  Charles  Eek  against  the  American  Telephone  and 
Telegraph  Company.  From  a  judgment  of  the  General 
Term  (20  N.  Y.  Supp.  600),  aflBurming  a  judgment  for  plaintiff, 
defendant  appeals. 

Sherman    S.   Hogers,  for    appellant.     John    M.   JSuUj    for 
respondent. 

Peckham,  J.  The  sole  question  involved  upon  this  appeal  is 
the  extent  of  the  public  easement  in  a  rural  highway,  the  fee  of 
which  is  in  the  adjoining  owner.  The  plaintiff  herein  is  the 
owner  in  fee,  subject  to  the  public  easement,  of  the  premises  in 
question,  which  constitute  part  of  a  public  highway  in  the  town 
of  Alden,  and  county  of  Erie,  in  this  state.  The  defendant  occu- 
pies a  portion  of  the  highway  with  its  poles,  upon  which  it  has 
strong  its  wires  for  the  purpose  of  conducting  its  business  as  a 
telephone  and  telegraph  company.     It  is  incorporated  and  organ- 
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ized  under  the  laws  of  this  state  for  the  incorporation  and  regU' 
lation  of  telegraph  companies.  The  plaintiff  claims  that  the 
defendant  has  no  right  to  occupy  any  portion  of  the  public  high- 
way with  its  poles,  and  he  has,  therefore,  commenced  this  action 
of  ejectment  to  recover  the  premises  described  in  the  complaint, 
subject  to  the  public  easement  therein  for  a  highway.  The  court 
upon  the  trial  directed  a  verdict  for  the  plaintiff,  and,  the  judg- 
ment entered  upon  it  having  been  aflSrmed  by  the  General  Term, 
the  defendant  has  appealed  here. 

The  defendant  admits  that  if  the  use  it  makes  of  the  highway 
is  outside  the  scope  of  the  public  easement,  then  the  consent  of 
the  owner  of  the  soil  is  necessary,  or  compensation  muBt  be  made 
him  for  such  use.  By  the  fifth  section  of  chapter  265  of  the 
Laws  of  1848,  providing  for  the  incorporation  and  regulation  of 
telegraph  companies,  as  amended  by  the  second  section  of  chapter 
471  of  the  Laws  of  1853,  it  is  provided  that  telegraph  corpora- 
tions may  construct  their  lines  upon  any  of  the  public  roads^ 
streets  or  highways  of  the  state,  provided  the  same  shall  not  be 
so  constructed  as  to  incommode  the  public  use  of  the  roads  or 
highways ;  and  they  are  also  authorized  to  construct  the  same 
upon  any  other  land,  subject  to  the  right  of  the  owner  to  full 
compensation  therefor.  It  has  been  held  that  a  telephone  com- 
pany is,  ^vithin  the  provision  of  the  statute,  a  telegraph  company. 
Telephone  cases,  126  U.  S.  6  ;  8  Sup.  Ct.  Rep.  778 ;  Hudson  River 
Tel.  Co.  V.  Watervliet,  etc.,  Ry.  Co.,  135  N.  T.  393,  404 ;  32  N. 
E.  Rep.  148.  The  defendant  does  not,  however,  contend  that 
the  statute  gives  any  right  to  these  companies  to  make  use  of  the 
highway  for  the  purpose  of  constructing  their  lines  thereon  with- 
out compensation  to  the  owner  of  the  fee  of  the  highway,  unless 
such  use  is  in  its  nature  a  part  of  the  public  easement  for  which 
highways  are  constructed.  The  statute,  therefore,  does  not  aid 
in  the  decision  of  this  question,  but  it  is  cited  by  the  defendant 
as  evidence  of  legislative  belief  that  such  use  of  the  highway  was 
legitimate,  and  within  the  purpose  for  which  highways  were  laid 
out.  Defendant  also  urges  that  some  weight  is  to  be  attached  to 
the  alleged  fact  that  this  use  of  the  highway  has  been  very 
generally  acquiesced  in  by  the  adjoining  owners  of  the  land,  and 
that  such  acquiescence  is  quite  strong  evidence  that  the  use  was 
proper. 
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The  question  is  one  plainly  of  law,  and,  whatever  may  have 
hitherto  been  the  legislative  belief  or  the  opinion  of  the  adjoin- 
ing owners  as  to  the  propriety  of  this  use  of  a  rural  public  higli- 
way,  it  must  be  decided  by  us  in  accordance  with  our  own  view 
as  to  what  the  law  is  upon  the  subject.  The  length  of  time 
which  any  particular  adjoining  owner  has  acquiesced  in  this  use 
of  a  highway,  the  circumstances  attending  upon  and  surrounding 
tliat  acquiescence,  the  probable  considerations  operating  either  to 
create  or  to  continue  it,  are  all  alike  matters  upon  which  the  court 
is  completely  ignorant,  and  any  opinion  as  to  the  legality  of  the 
use,  founded  upon  an  acquiescence  by  the  adjoining  owners 
under  circumstances  unknown  to  the  court,  must,  in  its  very 
nature,  be  almost,  if  not  entirely,  worthless.  The  argument 
founded  upon  the  legislative  belief  of  the  legality  of  such  use  has 
also  very  little  weight.  There  was  no  warranty  implied  from 
the  passage  of  the  statute  that -the  consent  of  the  state  alone  was 
necessary.  All  the  facts  were  known  to  all  the  parties,  and 
whether,  in  addition  to  the  consent  of  the  state,  that  of  the 
adjoining  owners  was  necessary,  was  a  matter  which  the  state 
might  well  leave  to  the  parties  interested  to  try  out  when  the 
point  arose.  The  question  has  never  been  covered  up  or  otherwise 
concealed,  and  at  the  most  it  can  only  be  urged  that  the  legis- 
lature was  of  the  opinion,  upon  this  purely  legal  question,  that 
the  consent  of  the  adjoining  owner  was  not  necessary.  It  is  not 
contended  that  if  it  had  held  the  other  opinion  it  would  have  leg- 
iBlated  any  more  favorably  for  the  companies.  If  such  consent 
were  necessary  it  was  on  account  of  the  constitutional  provision 
that  private  property  should  not  be  taken  for  public  use  without 
due  compensation,  and  this  provision  the  legislature  could  neither 
alter  nor  efface.  The  companies  cannot,  therefore,  be  legally  said 
to  have  suffered  anything  by  reason  of  this  legislative  opinion, 
and  they  are  not  on  that  account  in  any  position  to  appeal  to  a 
specially  favorable  construction  of  tlie  law  in  their  behalf.  The 
legislature  could  have  provided  that  in  all  future  dedications  of 
land  for  a  public  highway,  and  in  taking  land  under  the  right  of 
eminent  domain  for  that  use  thereafter,  the  right  to  use  it  for  the 
purpose  for  which  defendant  now  uses  the  highway  in  question 
would  be  implied  in  such  dedication,  and  paid  for  when  taken. 
That  would  have  no  effect  upon  land  already  dedicated  or  taken  for 
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a  highway,  and  could  not  aid  the  defendant.  An  alleged  practical 
construction  of  the  law  for  many  years  by  the  general  public  in 
favor  of  the  defendant's  contention  cannot  be  the  foundation  upon 
which,  if  proved,  to  base  a  legal  claim  on  the  part  of  the  defend- 
ant ;  and,  unless  it  can  show  that  its  use  of  the  highway  at  the 
locus  in  quo  is  within  the  limitation  of  the  public- easement,  it  can 
create  no  right  of  continuance  in  such  use  arising  from  a  general 
public  acquiescence  in  its  claim,  provided  the  plaintiff,  or  those 
under  or  through  whom  he  claims,  have  not  given,  expressly  or 
by  implication,  the  requisite  consent.  What  other  parties  may 
have  thought,  or  what  action  they  may  have  taken,  upon  such  a 
question,  and  with  regard  to  their  lands,  cannot  in  any  manner 
conclude  or  affect  the  plaintiff  when  he  chooses  to  deny  the  exist- 
ence of  defendant's  right  to  use  land  of  which  plaintiff  owns  the 
fee,  subject  to  the  public  easement  therein  for  a  public  highway. 
We  agree  with  the  learned  counsel  for  the  defendant  that  the 
question  is  not  essentially  different  from  that  which  would  arise  if 
the  state  itself,  through  its  public  officers,  by  virtue  of  an  act  of 
the  legislature,  should  attempt  to  operate  a  telegraph  line  by 
means  of  poles,  etc.,  placed  in  a  public  highway  and  without  the 
consent  of,  or  compensation  made  to,  the  adjoining  owners,  who 
owned  the  fee  of  the  highway  subject  to  the  public  easement.  If 
the  state  itself  could  do  such  an  act,  it  could  create  and  authorize 
a  corporation  to  do  it. 

We  think  neither  the  state  nor  its  corporation  can  appropriate 
any  portion  of  the  public  highway  permanently  to  its  own  special, 
continuous  and  exclusive  use  by  setting  up  poles  therein,  although 
the  purpose  to  which  they  are  to  be  applied  is  to  string  wires 
thereon,  and  thus  to  transmit  messages  for  all  the  public  at  a 
reasonable  compensation.  It  may  be  at  once  admitted  that  the 
purpose  is  a  public  one,  although  for  the  private  gain  of  a  corpor- 
ation ;  but  the  Constitution  provides  that  private  property  shall 
not  be  taken  for  public  use  without  compensation  to  the  owner. 
Where  land  is  dedicated  or  taken  for  a  public  highway,  the  ques- 
tion is,  what  are  the  uses  implied  in  such  dedication  or  taking  ? 
Primarily,  there  can  be  no  doubt  that  the  use  is  for  passage  over 
the  highway.  The  title  to  the  fee  of  the  highway  generally 
remains  in  the  adjoining  owner,  and  he  retains  the  ownership  of 
the  land,  subject  only  to  the  public  easement.     If  this  easement 
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do  not  include  the  right  of  a  telegraph  company  to  permanently 
appropriate  any  portion  of  the  highway,  however  small  it  may  be, 
to  its  own  special,  continuous  and  exclusive  use,  then  the  defend- 
ant herein  has  no  defense  to  the  plaintiflE's  claim.  Although  the 
purpose  of  a  public  highway  is  for  the  passage  of  the  public,  it 
may  be  conceded  that  the  land  forming  such  highway  was  not 
taken  for  the  purpose  of  enabling  the  public  to  pass  over  it  only 
in  the  then  known  vehicles,  or  for  using  it  in  the  then  known 
methods  for  the  conveyance  of  property  or  the  transmission  of 
intelligence.  Still  the  primary  law  of  the  highway  is  motion, 
and  whatever  vehicles  are  used,  or  whatever  method  of  transmis- 
sion of  intelligence  is  adopted,  the  vehicle  must  move  and  the 
intelligence  be  transmitted  by  some  moving  body,  which  must 
pass  along  the  highway,  either  on  or  over  or  perhaps  under  it ; 
but  it  cannot  permanently  appropriate  any  part  of  it.  In  the 
ease  at  bar  the  fee  in  the  highway  at  the  point  in  controversy  is 
in  the  plaintiff,  but  I  do  not  regard  that  fact  as  controlling  upon 
the  question  of  the  proper  use  of  the  highway.  Of  course,  the 
plaintiff  could  not  recover  in  this  form  of  action  unless  he  owned 
the  fee  in  the  highway  at  this  particular  point ;  but  I  do  not 
think  the  proper  use  of  the  highway  depends  upon  the  question 
as  to  who  owns  the  fee  thereof.  I  think  that  the  rights  of  the 
public  in  and  to  the  highway  remain  the  same  wherever  the  fee 
thereof  may  be  placed.  2  Dill.  Mun.  Corp.  698a,  etc.  As  the 
fee  in  this  case  is  in  the  plaintiff,  the  discussion  of  the  question 
must  be  had  with  reference  to  that  fact.  Where  one  owns  to  the 
center  of  a  street  in  a  city,  it  has  been  held  that  the  laying  of  the 
rails  of  a  horse  railroad  imposed  an  additional  burden  upon  the 
land  forming  the  street,  for  which  the  owner  was  entitled  to 
compensation.  Craig  v.  Bailroad  Co.,  39  N.  Y.  404.  Although 
relief  was  denied  a  plaintiff  who  did  not  own  the  fee,  and 
who  desired  to  enjoin  the  use  of  the  street  by  a  horse 
railroad  company,  it  was  denied  upon  the  ground  that  there 
was  no  taking  of  the  property  of  the  plaintiff  by  the  com- 
pany, and  that  being  authorized  by  the  legislature  the  plain- 
tiff could  not  complain.  Kellinger  v.  Eailroad  Co.,  50  N.  Y. 
206.  The  plaintiff  sought  in  that  action  to  recover  damages  for 
inconvenience  of  access  to  his  adjoining  lands.  In  the  Craig 
VOL,  X. — 10 
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case,  supra,  the  case  was  decided  upon  the  idea  that  there  was  an 
exclusive  occupation  of  the  street,  which  amounted  to  an  addi- 
tional burden  upon  the  laud.  The  cases  upon  the  subject  of 
railroads  in  streets  are  cited  and  commented  upon  in  Fobes  v. 
Railroad  Co.,  121  N.  Y.  505 ;  24  N.  E.  Rep.  919 ;  Kane  v.  Rail- 
road Co.,  125  N.  Y.  164 ;  26  N.  E.  Rep.  278,  and  Reining  v. 
Railroad  Co.,  128  N.  Y.  157;  28  N.E.  Rep.  640;  and  they  show 
that  the  primary  or  fundamental  idea  of  a  highway  is  that  it  is  a 
place  for  uninterrupted  passage  by  men,  animals  or  veliicles,  and 
a  place  by  which  to  afford  light,  air  and  access  to  the  property  of 
abutting  owners,  who,  in  this  respect,  enjoy  a  greater  interest  in 
the  street  than  the  general  public,  even  though  their  title  to  the 
land  stops  with  the  exterior  line  of  the  street.  It  is  not  a  place 
which  can  be  permanently  and  exclusively  appropriated  to  the 
use  of  any  person  or  corporation,  no  matter  what  the  business  or 
object  of  the  latter  might  be.  It  was  because  the  highway  waa 
permanently,  and,  to  some  extent,  exclusively,  appropriated  by 
the  elevated  railroads,  that  it  was  held  their  erection,  without  the 
consent  of  the  abutting  owners,  was  illegal.  Story  v.  Railroad 
Co.,  90  N.  Y.  122. 

We  cannot  aggree  that  this  permanent  appropriation  and 
exclusive  possession  of  a  small  portion  of  the  highway  can  prop- 
erly be  regarded  as  any  newly-discovered  method  of  exercising 
the  old  public  easement,  for  the  very  reason  that  this  so-called 
"  new  method  "  is  a  permanent,  continuous  and  exclusive  use  and 
possession  of  some  part  of  the  public  highway  itself,  and,  there- 
fore, cannot  be  simply  a  new  method  of  exercising  such  old 
public  easement.  It  is  a  totally  distinct  and  different  kind  of  use 
from  any  heretofore  known.  It  is  not  a  mere  difference  in  the 
kind  of  vehicle,  or  in  their  number  or  capacity,  or  in  the  manner, 
method  or  means  of  locomotion.  All  these  might  be  varied, 
increased  as  to  number,  capacity  or  form,  altered  as  to  means  or 
rapidity  of  locomotion,  or  transformed  in  their  nature  and 
character,  and  still  the  use  of  the  highway  might  be  substantially 
the  same  —  a  highway  for  passage  and  motion  of  some  sort. 
Here,  however,  in  the  use  of  the  highway  by  the  defendant  is  the 
fact  of  permanent  and  exclusive  appropriation  and  possession,  a  fact 
which  is,  as  it  seems  to  us,  wholly  at  war  with  that  of  the  legiti- 
mate public  easement  in  a  highway.     The  following  are  some  of 
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the  many  authorities  which  hold  that  the  easement  is  one  of 
passage  only :  Goodtitle  v.  Alker,  1  Burrows,  133 ;  Trustees  of 
Presbyterian  Soc.  v.  Auburn  &  K.  R.  Co.,  3  Hill,  567,  and  cases 
cited ;  Van  Brunt  v.  Town  of  Flatbush,  128  N.  Y.  50,  55  ;  27  N,  E. 
Bep.  973.  Defendant  argues  that  the  case  in  3  Hill,  supra,  while 
announcing  the  principle  above  stated,  yet  did  not  in  fact  involve 
the  question,  and  is  not  authority  to  be  regarded,  while  the  cases 
cited  in  the  opinion  in  that  case,  the  defendant  claims,  do  not 
really  support  the  principle.  We  think  the  case  in  Hill  cor- 
rectly states  the  law  upon  the  subject,  and  that  case  has  been 
very  frequently  cited  with  approval  by  this  court  to  sustain  the 
above  proposition,  and  among  the  cases  where  such  citations  are 
to  be  found  is  that  of  Gaslight  Co.  v.  Calkins,  62  N.  T.  386. 
That  case  is,  as  we  think,  substantially  decisive  of  this  one.  It 
was  there  decided  that  plaintiff  had  no  right  to  lay  its  gas  pipes 
in  a  country  highway  without  the  consent  of,  or  compensation 
to,  the  owner  of  the  fee.  It  was  also  reiterated  that  the  right  of 
the  public  was  a  mere  right  of  passage,  and  the  fee  of  the  land 
remained  in  the  owner  for  all  other  purposes.  As  to  whether 
there  is  a  different  or  more  comprehensive  right  in  regard  to 
streets  in  cities,  the  case  does  not  decide,  although  it  is  intimated 
the  right  may  be  greater  there  than  in  a  purely  country  highway. 
While  concurring  in  the  view  that  the  easement  in  a  public  street 
in  a  city  or  village  may  well  be  greater  as  the  actual  necessities 
of  the  case  are  greater  for  sewers  and  gas  and  water  pipes,  yet  in 
this  case,  as  we  have  to  deal  only  with  the  easement  in  a  purely 
country  highway,  it  is  not  important  to  discuss  how  the  easement 
became  greater  in  the  one  case  than  in  the  other,  or  as  to  the  time 
when  the  right  to  the  enlarged  use  of  the  highway  or  street 
attaches,  or  the  method  or  means  by  which  the  right  to  such 
enlarged  use  was  attained.  Density  of  population  creates  public 
necessiti^  for  water,  light,  drainage  and  other  conveniences 
which  do  not  exist  in  purely  rural  districts,  and  along  a  purely 
rural  highway.  Yet  the  same  land  might  alter  from  a  country 
highway  to  a  city  street,  and  it  might  be  determined  that  there 
was  an  implied  dedication  of  the  country  highway  at  the  time  the 
land  was  taken  to  the  uses  which  the  future  village  or  city  street 
might  require.  We  do  not  decide  as  to  that  matter,  nor  do  we 
intimate  that  the  defendant  would  or  would  not  have  the  right  to 
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place  its  poles  in  the  city  street  without  compensation  to  the 
owner,  if  he  owned  to  the  center  of  the  street. 

The  argument  is  pressed  upon  us  that  the  question  to  be 
decided  in  this  case  is  new,  and  that  it  ought  to  be  decided  with 
reference  to  the  wants  and  customs  of  the  advancing  civilization, 
which  it  is  alleged  is  doing  so  much  to  render  life  more  com- 
fortable, attractive  and  beautiful.  Courts  are  frequently  addressed 
with  such  arguments,  which  are  quite  forcible,  and  have  in  this 
case  been  very  eloquently,  plausibly,  and  aptly  advanced.  The 
answer  to  be  made  is  that,  although  this  particular  phase  of  the 
question,  strictly  speaking,  may  itself  be  new,  yet  the  principle 
which  governs  our  decision  is  as  old  almost  as  the  common  law 
itself ;  and  in  deciding  this  appeal  favorably  to  the  defendant 
herein  we  should  be  overturning  and  making  nothing  of  cases 
which  have  been  regarded  as  the  law  for  generations  past.  A 
majority  of  the  states  whose  courts  have  considered  the  question 
have  decided  it  in  accordance  with  our  own  views.  The  cases 
are  collected  in  the  brief  of  the  learned  counsel  for  the  respond- 
ent herein.  Let  the  defendant  pay  the  owners  for  the  value  of 
the  use  it  makes  of  the  land  outside  and  beyond  the  public  ease- 
ment in  the  highway,  and  the  necessity  of  the  broader  decision  is 
done  away  with.  It  has  the  power  to  take  the  land  upon  making 
compensation,  and  hence  the  refusal  of  an  owner  will  not  stop  the 
proposed  undertaking.  The  amount  of  the  compensation  is  not 
now  the  question,  but  that  in  many  cases  it  can  be  any  thing 
more  than  merely  nominal  would  seem  to  be  a  proposition  which 
would  not  require  great  elaboration  of  argument  to  make  plain. 
The  use  would  frequently  be  but  a  technical  encroachment  upon 
the  rights  of  the  adjoining  owner,  and  there  would  be  but  little 
fear  that  anything  more  than  nominal  damages  would  be  allowed. 
This  cannot,  however,  alter  the  legal  rights  of  the  parties,  and  in 
regard  to  them  we  think  the  courts  below  have  decided  correctly, 
and  fhe  judgment  appealed  from  should  be  affirmed,  with  costs. 
All  concur.     Judgment  affirmed.* 

Teleg^ph  and  telephone  poles  and  wires  in  street  —  rights  of 
abutting  owners. —  The  authorities  upon  this  question  are  collected  and 
reviewed  in  6  Am.  R,  R.  &  Corp.  Rep.  340,  note.  People  v.  Eaton,  (Mich.)  59 
N.  W.  Rep.  145,  is  a  recent  case  involving  the  same  question  as  the  principal 

*  Reported  in  38  N.  E.  Rep.  202. 
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case.  The  statutes  of  Michigan  authorized  the  construction  of  telegraph  lines 
upon  the  public  highways,  provided  they  were  so  constructed  as  not  to  incom- 
mode the  public  in  the  use  thereof,  but  made  no  provision  for  compensation  to 
the  owner  of  the  fee.  Eaton  was  convicted  of  an  assault  upon  an  employee  •f 
a  telegraph  company,  who  was  at  the  time  engaged  in  erecting  a  line  of  poles 
in  the  highway  in  front  of  his  farm,  under  authority  of  the  statutes  referred 
to.  Eaton  ordered  the  employees  of  the  company  to  desist  from  erecting  the 
poles,  and,  in  endeavoring  to  enforce  his  command,  committed  the  assault  in 
question.  Ajs  the  cases  upon  this  question  are  few,  we  give  so  much  of  the 
opinion  as  discusses  the  right  of  the  abutting  owner  to  compensation.  After 
referring  to  the  statutes  the  court  says : 

**  The  principal  question  in  this  case  is  whether  these  acts  conflict  with  article 
15,  section  9  of  the  Constitution,  which  provides:  '  The  property  of  no  per- 
son shall  be  taken  by  any  corporation  for  public  use  without  compensation  being 
first  made  or  secured  in  such  manner  as  may  be  prescribed  by  law.'  Is  the 
placing  of  telegraph  poles  along  a  public  highway  an  additional  servitude  upon 
the  land  of  the  adjacent  proprietor?  Public  highways  are  under  legislative 
control.  They  are  for  the  use  of  the  public  in  general,  for  passage  and  traffic^ 
without  distinction.  The  restrictions  upon  the  use  are  only  such  as  are  calcu- 
lated  to  secure  to  the  general  public  the  largest  practicable  benefit  from  Che 
enjoyment  of  the  easement.  When  the  highway  is  not  restricted  in  its  dedica- 
tion to  some  particular  mode  of  use,  it  is  open  to  all  suitable  methods.  Cooley 
Const.  Um.  588.  It  has  been  settled  in  this  state  that  lands  to  be  taken  or 
granted  for  public  highways  are  so  taken  or  granted  for  all  the  purposes  for 
which  they  may  be  used  for  the  benefit  of  the  public,  for  the  passing  or 
repassing  of  travelers  thereon,  for  the  transportation  of  passengers  by  stage 
coach,  omnibus  or  street  cars  propelled  by  horses,  steam  or  electricity,  and  that 
the  laying  of  tracks  for  such  street  cars  is  not  an  additional  servitude  upon 
lands  of  adjacent  proprietors.  In  Kailway  v.  Mills,  85  Mich.  684;  48  N.  W. 
Rep.  1007,  the  defendant  threatened  to  cut  down  and  destroy  the  poles  erected 
for  stringing  wire  for  the  use  of  an  electric  street  railway,  and  the  claim  was 
made  by  the  defendant  that  he  had  the  right  to  rempve  such  poles  because  they 
were  an  additional  servitude.  It  was  held  that  he  had  no  ri^ht;  that  the  erec- 
tion of  poles  for  such  a  road  was  in  the  furtherance  of  public  travel;  and  that, 
to  constitute  an  additional  servitude,  there  must  be  an  injury  to  the  present  us« 
and  enjoyment  of  the  land.  See,  also,  People  v.  Ft.  Wayne  &  E.  Ry.  Co.,  92 
Mich,  522;  52  N.  W.  Rep,  1010;  Dean  v.  Railway  Co..  93  Mich.  330;  53  N.  W. 
Rep.  396.  It  is  difficult  to  see  any  distinction  between  the  use  of  the  highway 
for  electric  railway  poles  and  poles  erected  for  the  use  of  telegraph  or  telephone 
companies.  In  commenting  upon  this  claimed  distinction.  Judge  Dillon,  in 
his  work  on  Municipal  Corporations  (4th  ed.  p.  893,  note),  says:  *  The  distinc- 
tion  is  so  fine  as  to  be  almost  impalpable.'  These  telegraph  construction  acts 
have  been  in  force  in  this  state  for  many  years,  and  this  is  the  first  time  in  the 
history  of  the  state,  so  far  as  I  have  discovered,  where  it  has  been  claimed  that 
the  placing  of  such  poles  in  the  highway  is  an  additional  servitude.  We  are 
aware  that  in  some  states  the  doctrine  is  laid  down  that  the  placing  of  such 
poles  creates  additional  servitude  upon  the  fee,  but  there  are  many  cases 
holding   the  other  way.    Pierce  v.  Drew,   136  Mass.   79,  and  Julia  Bldg. 
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Assn.  V.  Bell  Tel.  Co.,  88  Mo.  258,  hold  that  additional  servitude  is 
not  created;  and,  we  think,  upon  better  reasoning.  These  cases  accord 
with  the  views  of  this  court  in  Railway  v.  Mills,  supra,  and  other 
cases  in  this  state  relative  to  thb  use  of  the  street  for  street  railway  pur- 
poses. If  damage  follows  from  the  erection  of  such  poles,  the  acts  provide  a 
method  of  settling  that  question.  *  ^  *  When  these  lands  were  taken  or 
granted  for  public  highways,  they  were  not  taken  or  granted  for  such  use  only 
as  might  then  be  expected  to  be  made  of  them,  by  the  common  methods  of 
travel  then  known,  or  for  the  transmission  of  intelligence  by  the  only  methods 
then  in  use,  but  for  such  methods  as  the  improvement  of  the  country,  or  the 
discoveries  of  future  times,  might  demand.  The  parties  setting  these  poles 
were  acting  under  color  of  legal  right.  The  statute  under  which  they  acted 
is  not  in  conflict  with  the  provisions  of  the  Constitution  above  cited.  It  would 
be  a  great  calamity  to  the  state  if,  in  the  development  of  the  means  of  rapid 
travel,  and  the  transmission  of  intelligence  by  telegraph  or  telephone  commu- 
nication, parties  engaged  in  such  enterprises  were  compelled  to  take  condem- 
nation proceedings  before  a  single  track  could  be  laid  or  a  pole  set.  The 
legislature  certainly  has  never  so  regarded  this  provision  of  the  Constitution, 
and  never  till  now,  when  more  than  forty  years  have  elapsed  since  the  passage 
of  these  acts,  has  any  one  supposed  that  such  a  construction  was  to  be  placed 
upon  the  provisions  of  the  Constitution.  The  conviction  must  be  affirmed." 
McGrath,  Ch.  J.,  dissented. 
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(Supreme  Judicial  Court  of  Massachusetts,  October  27,  1893.) 

■ 

Contracts  in  restraint  op  trade.  Agreement  not  to  bnoaob  in 
BUSINESS.  A  stipulation  by  a  manufacturer  of  fire  alarm  and  telegraph 
apparatus,  on  a  sale  of  all  his  machinery,  stock,  letters  patent  and  inventions, 
that  he  will  not  for  ten  years  engage  in  the  manufacture  and  sale  of  such 
apparatus,  or  enter  into  competition  with  the  purchaser,  either  directly  or 
indirectly,  while  valid  in  so  far  as  the  patents  and  inventions  agreed  to  be  sold 
are  concerned,  is  void,  as  against  public  policy,  in  so  far  as  it  prohibits  the 
seller  from  engaging  in  the  manufacture  and  sale  of  such  apparatus  under 
other  patents,  or  under  no  patents  at  all,  since  Che  prohibition  is  not  restricted 
as  to  place,  and  not  necessary  to  the  purchaser's  enjoyment  of  the  patents  and 
inventions  which  he  had  purchased. 

BILL  by  the  Gamewell  Fire  Alarm  Telegraph  Company  against 
Moses  G.  Crane  and  Frederick  W.  Cole  to  enjoin  defend- 
ant Crane  from  engaging  in  the  'manufacture  and  sale  of  fire 
alarm  and  police  telegraph  apparatus  in  violation  of  his  contract 
with  plaintiflf,  and  to  enjoin  defendant  Cole  from  participating 
with  Crane  in  the  violation  of  said  contract.     Final  decree  was 
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entered  in  plaintiff's  favor  as  against  defendant  Crane,  but  the 
bill  was  dismissed  as  against  Cole.  Plaintiff  and  defendant 
Crane  both  appeal. 

Jf .  Storey  and  S.  Z.  PowerSy  for  plaintiff.  S.  J.  Elder  and 
Brackett  dh  HobertSy  for  defendant. 

Field,  Ch.  J.  The  plaintiff  company,  and  the  defendant  Crane 
have  each  appealed  from  the  decree  of  the  Superior  Court.  The 
principal  question  is  whether  the  following  stipulation  in  the  con- 
tract between  the  plaintiff  and  Crane  is  void.  The  stipulation  is : 
"  Said  Crane  further  agrees  not  to  engage  in  the  business  of 
manufacturing  or  selling  fire  alarm  pr  police  telegraph  machines 
and  apparatus,  and  not  to  enter  into  competition  with  said  Game- 
well  Company,  either  directly  or  indirectly,  for  the  period  of  ten 
years  next  ensuing  after  the  date  of  this  agreement."  Crane  had 
been  a  manufacturer  of  fire  alarm  and  police  telegraph  apparatus 
from  the  year  1856  to  1886,  when  the  contract  was  entered  into 
which  is  the  subject  of  this  suit.  From  the  year  1879  to  Janu- 
ary, 1891,  he  was  a  director  of  the  plaintiff  company.  In  1881 
he,  or  the  firm  of  which  he  was  a  member,  entered  into  a  con- 
tract with  the  plaintiff  company  to  do  all  of  its  manufacturing. 
He  testified  that  the  company  '^  was  to  have  the  use  of  patents  of 
mine  for  the  term  of  ten  years,  and  to  give  all  its  manufacturing 
to  Moses  C.  Crane  or  Crane  &  Co.,  and  they  agreed  not  to  com- 
pete with  the  Gamewell  Company  during  that  time."  This  is 
the  contract  which  was  annulled  by  the  contract  in  suit.  By  the 
contract  in  suit  Crane  sold  and  conveyed  to  the  company  all  his 
machinery,  tools,  draw  cases  and  other  property  used  in  or  con- 
nected with  his  business  of  manufacturing  for  said  company, 
including  "  stock  supplies  partly  manufactured,  and  raw  material 
of  every  kind  in  any  way  pertaining  "  to  said  business  of  manu- 
facturing in  his  factory  at  Newton  Highlands,  in  Massachusetts, 
and  he  agreed  to  transfer  to  said  company  exclusive  rights  under 
and  control  of  all  letters  patent  for  fire  alarm  and  police  appa- 
ratus only,  owned  or  controlled  wholly  or  in  part  by  him,  together 
with  exclusive  nghts  under  and  control  of  all  improvements  in 
said  fire  alarm  and  police  apparatus  only,  made  by  him  up  to  the 
date  of  the  contract,  and  he  gave  to  said  company  the  ^^  first 
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option  to  purchase  or  obtain  exclufiive  control  for  fire  alarm  and 
police  purposes  only,  under  any  and  all  letters  patent,  improve- 
ments applicable  to  such  apparatus  which  may  be  made  by  said 
Crane  during  the  term  of  ten  years  next  ensuing  after  the  date 
of  this  agreement,"  etc.  The  consideration  to  be  paid  was 
$30,000  in  cash  and  notes,  and  such  unwrought  stock,  machinery, 
etc.,  as  was  on  hand  at  the  date  of  the  transfer,  and  was  not 
included  in  the  schedule  attached  to  the  contract,  was  also  to  be 
paid  for  at  the  "  cost  price,  to  be  fixed  by  appraisal."  Crane  also 
agreed  to  let  his  factory  to  tlie  company  at  a  reasonable  rent  if 
the  company  desired  to  hire  it.  The  company  actually  paid 
Crane  about  $47,000  as  the  consideration  of  the  contract  and  the 
property  conveyed. 

The  plaintiff  contends  that  the  agreement  "  not  to  engage  in 
the  business  of  manufacturing  or  selUng  fire  alarm  or  police  tele- 
graph machines  and  apparatus,  and  not  to  enter  into  competition 
with  said  Gamewell  Company,  either  directly  or  indirectly,  for 
the  period  of  ten  years,"  etc.,  is  not  void  as  being  in  restraint  of 
trade  —  First,  because  it  is  an  agreement  pertaining  to  "  property 
and  business  protected  by  patents;"  secondly,  because  the 
restraint  is  coextensive  only  with  the  business  sold,  and  is  neces- 
sary to  enable  the  company  to  enjoy  fully  what  it  has  bought  and 
paid  for ;  and,  thirdly,  because  it  relates  to  a  single  commodity, 
not  of  prime  necessity,  and  not  a  staple  of  commerce.  See 
Roller  Co.  v.  Cushman,  143  Mass.  353 ;  9  K  E.  Rep.  629 ; 
Machine  Co.  v.  Morse,  103  Mass.  73 ;  Gloucester  Isinglass  & 
Glue  Co.  V.  Russia  Cement  Co.,  154  Mass.  92 ;  27  N.  E.  Rep. 
1005.  There  seems  to  be  no  reason  why  the  defendant  Crane 
should  not  assign  the  patents  and  inventions  which  he  agreed  to 
assign,  if  there  are  any,  and  no  serious  objection  has  been  raised 
by  the  defendant  on  this  part  of  the  case.  The  defendant  con- 
tends that  he  has  a  right  to  assist  in  forming  a  corporation,  and 
to  act  as  one  of  its  oflicers,  the  "business  of  which  is  to  manufac- 
ture and  sell  fire  alarm  and  police  telegraph  machines  which  are 
not  made  under  any  patents  owned  by  the  plaintiff,  or  under  any 
patents  which  he  lias  agreed  to  assign  to  the  plaintiff,  or  which 
the  plaintiff  has  elected  to  purchase,  under  the,  option  given  in 
the  contract,  even  although  by  so  doing  he  enters  into  competition 
with  the  plaintiff  in  its  business.     He,  in  effect,  concedes  that, 
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80  far  as  the  business  is  protected  by  patents  which   he  has 
assigned  or  agreed  to  assign,  the  restraint  is  vaUd.     It  appears 
that  there  are  "  a  dozen  or  fifteen  concerns  in  the  United  States 
engaged  in  a  somewhat  similar  business."     The  defendant  testi- 
fied that  he  looked  up  the  number  of  patents  pertaining  to  this 
branch  of  the  art  in  1881,  and  that  there  were  then  about  600. 
The  defendant  contends  that  he  ought  to  be  able  to  use  his  own 
patents  for  subsequent  improvements  applicable  to  such  apparatus, 
if  the  plaintiff  does  not  elect  to  purchase  them ;  that  he  was  pre- 
viously a  manufacturer  of  fire  alarm  and  police  telegraph  appar- 
atus, and  not  a  seller  thereof ;  that  the  good  will  which  attached 
to  his  business  was  that  of  a  manufacturer  who  did  not  sell  his 
manufactures  in  the  market,  and  that  it  is  against  public  policy 
that  he  should  be  restrained  from  exercising  his  peculiar  sVill  any- 
where in  the  United  States  or  in  the  world  for  the  period  of  ten 
years.     The  apparatus,  as  the  defendant  contends,  which  he  has  a 
right  to  manufacture  and  sell,  is  not  secret  machinery,  and  is  not 
protected  by  any  patents  which  the  plaintiff  owns  or  has  a  right 
to  control,  but  is  apparatus  either  not  protected  by  patents  at  all, 
or  by  patents  of  his  own,  or  of  some  other  persons  who  may  choose 
to  employ  the  defendant.     The  only  ground,  then,  on  which  this 
restriction  can  be  maintained  is  that  it  is  reasonably  necessary  for 
the  beneficial  enjoyment  by  the  plaintiff  of  the  property  it  bought  of 
the  defendant,  or,  if  this  is  not  so,  that  the  law  in  modem  times  does 
not  regard  such  an  agreement  as  against  public  policy.     So  far  as 
we  are  aware,  in  every  modem  case  in  this  commonwealth,  except 
one  where  a  contract  in  restraint  of  trade  has  been  held  valid,  the 
restriction  has  been  limited  as  to  space.     In  Taylor  v.  Blanchard, 
13  Allen,  370,  the  parties  entered  into  a  partnership  for  carrying 
on  "  the  trade  or  business  of  manufacturing  shoe  cutters,"  and  it 
was  provided  that  "  at  whatever  time  the  said  copartnership  shall 
be  determined  and  ended,"  the  defendant  "  shall  not,  nor  will,  at 
any  time  or  times  hereafter,  either  alone  or  jointly  with,  or  as 
agent  for,  any  person  or  persons  whomsoever,  set  up,  exercise  or 
carry  on  the  said  trade  or  business  of  manufacturing  and  selling 
shoe  cutters  at  any  place  within  the  aforesaid  commonwealth  of 
Massachusetts,  and  shall  not  nor  will  set  up,  make  or  encourage 
any  opposition  to  the  said  trade  or  business  hereafter  to  be  carried 
VOL.  X. — 11 
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on "  by  the  plaintiff.  The  manufacture  of  shoe  cutters  was  aa 
art  which  could  be  carried  on  only  by  persons  instructed  in  it, 
and  the  business  was  confined  to  the  plaintiff  and  three  other  per- 
sons; but  the  court  held  the  agreement  void.  In  Bishop  v. 
Palmer,  146  Mass.  469 ;  16  N.  E.  Rep.  299,  the  plaintiff,  being 
engaged  in  the  manufacturing  and  selling  of  bedquilts  and  com- 
fortables, conveyed  to  the  defendant  his  "  entire  business  plant 
and  enterprise  as  a  manufacturer  of  and  dealer  in  bedquilts  and 
comfortables,"  together  with  the  good  will  of  the  business, 
and  all  the  machinery,  implements  and  utensils  used  by  him 
in  said  business,  and  agreed  "that  for  and  during  the  period 
of  five  years  from  the  date  hereof  he  will  not,  either  directly 
or  indirectly,  in  his  own  name  or  in  the  name  of  any  other 
person  or  persons,  continue  in,  carry  on,  or  engage  in  the 
business  of  manufacturing  or  dealing  in  bedquilts  or  com- 
fortables, or  of  any  business  of  which  that  may  form  any  part." 
It  was  held  that  this  was  clearly  illegal  and  void  as  being  in 
restraint  of  trade,  because  not  limited  as  to  space.  See,  also, 
Alger  V.  Thacher,  19  Pick.  61 ;  Pierce  v.  Fuller,  8  Mass.  223, 
226  ;  Perkins  v.  Lyman,  9  Mass.  522 ;  Stearns  v.  Barrett,  1  Pick. 
43 ;  Palmer  v.  Stebbins,  3  Pick.  188 ;  Gihnan  v.  Dwight,  13 
Oray,  356  ;  Angier  v.  Webber,  14  Allen,  211 ;  Dean  v.  Emerson, 
102  Mass.  480 ;  Dwight  v.  Hamilton,  113  Mass.  175 ;  Boutelle  v. 
Smith,  116  Mass.  Ill  ;  Ropes  v.  Upton,  125  Mass.  258;  Hand- 
forth  V.  Jackson,  150  Mass.  149  ;  22  N.  E.  Rep.  634.  The  case 
of  Machine  Co.  v,  Morse,  ubi  supra,  is  the  case  referred  to  as  an 
exception.  The  question  arose  upon  demurrer.  The  agree- 
ment of  the  defendant  was  not  only  to  transfer  his  patents, 
machinery,  etc.,  and  all  improvements  and  inventions,  but  "  tliat 
he  will  use  his  best  efforts  for  the  perfecting  of  improvements  in 
the  business  and  manufacture,  and  for  such  alterations  and  com- 
binations as  may  tend  to  insure  the  success  of  the  same  and  of 
the  company,"  and  that  he  "  will  do  no  act  that  may  injure  the 
company  or  its  business,  and  that  he  will  at  no  time  aid,  assist  or 
encourage  in  any  manner  any  competition  against  the  same." 
He  also  agreed  "  to  serve  as  the  superintendent  of  the  company 
for  three  years,"  etc.  The  plaintiff  company  was  formed  by  the 
defendant  and  others,  and  the  defendant's  business  was  transfer- 
red to  it.     He  was  a  stockholder,  and  was  made  superintendent. 
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The  plaintifi  agreed  to  employ  the  defendant  for  three  years,  and 
he  was  actually  employed  as  superintendent  up  to  the  time  he 
entered  upon  a  competing  business.  The  case  seems  to  liavebeen 
decided  on  the  ground  that  the  defendant  had  agreed  to  give  to 
the  plaintiff  his  exclusive  services  with  reference  to  his  mechani- 
cal skill  and  ingenuity  in  all  improvements,  alterations  and  com- 
binations which  would  tend  to  insure  the  success  of  the  plaintiff 
in  manufacturing  twist  drills  and  collets.  The  court  say  that 
"  the  same  principle  that  enables  a  partner  to  bind  himself  to  do 
nothing  in  competition  with  the  business  of  the  firm  ought  to 
apply  to  him."  The  opinion  proceeds  to  consider  the  English 
cases  where  the  restriction  was  held  not  to  extend  beyond  the 
good  will  of  the  business  wliich  was  the  subject  of  the  sale,  or 
was  not  greater  than  the  interests  of  the  vendee  required,  and  was 
not  unreasonable  in  view  of  all  the  circumstances.  This  doctrine, 
in  England,  has  been  carried  very  far.  See  Davies  v.  Davies,  36 
Ch.  Div.  859.  In  this  country  the  courts  generally  have  not  gone 
so  far,  but  the  old  law  has  been  a  good  deal  modified  in  some  juris- 
dictions in  view  of  modem  methods  of  doing  business.  See  Navi- 
gation Co.  V.  Wmsor,  20  Wall.  94 ;  Fowle  v.  Park,  131  U.  S.  88 ;  9 
Sup.  Ct.  Rep.  658 ;  Ellerman  v.  Stockyards  Co.,  49  N.  J.  Eq.  217 ; 
23  Atl.  Rep.  287 ;  Association  v.  Starkey,  84  Mich.  76  ;  47  N.  W. 
Rep.  604 ;  Matthews  v.  Associated  Press,  136  N.  Y.  333 ;  32  N. 
E.  Rep.  981 ;  Oliver  v.  Gilmore,  52  Fed.  Rep.  562 ;  Match  Co.  v. 
Roeber,  106  N.  Y.  473  ;  13  N.  E.  Rep.  419 ;  Whitney  v.  Slayton, 
40  Maine,  224.  In  the  present  case  the  plaintiff  did  not  buy  the 
good  will  of  a  mercantile  business,  and  the  defendant  Crane  had 
no  customers  for  fire  alarm  and  police  telegraph  machines  and 
apparatus.  The  plaintiff  gets  everything  it  bought  if  it  gets  the 
tangible  property  and  the  letters  patent  and  the  improvements 
which  the  defendant  Crane  agreed  to  convey.  The  stipulation 
that  Crane  will  not  for  ten  years  manufacture  or  sell  fire  alarm 
or  police  telegraph  machines  and  apparatus,  although  under  pat- 
ents, in  which  case  it  has  refused  to  buy,  or  under  no  patent  at 
ail,  will  tend  to  give  the  plaintiff  a  monopoly  of  the .  business. 
To  exclude  a  person  from  manufacturing  or  selling  anywhere  in 
the  United  States  or  in  the  world  machinery  designed  for  certain 
purposes,  in  which  that  person  has  acquired  great  skill,  may 
operate  to  impair  his  means  of  earning  a  living.     The  stipulation 
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seems  to  us  to  be  something  more  than  is  reasonably  necessary  to 
protect  the  plaintiflE  in  the  enjoyment  of  the  property  it  bought, 
even  if  that  should  be  adopted  as  the  test,  upon  which  we  express 
no  opinion.  The  principal  object  of  the  stipulation  was,  we 
think,  to  prevent  the  manufacture  or  sale  by  the  defendant  of 
any  instruments  which  would  serve  the  same  purpose  as  those 
made  and  sold  by  the  plaintiflE,  and  thus  to  enable  the  plaintiff 
more  completely  to  control  the  market.  Large  cities  and  towns 
cannot  well  do  without  some  kind  of  fire  alarm  and  police  tele- 
graph apparatus,  and  it  is  an  article  of  necessity  for  such  munici- 
palities. We  are  of  the  opinion  that  under  our  decisions  tne 
stipulation  must  be  pronounced  void  as  against  public  policy.  If 
there  is  to  be  a  change  in  the  law,  as  heretofore  many  times 
declared  by  this  court,  we  think  it  is  for  the  legislature  to  make 
it.  See  Factor  Co.  v.  Adler,  (Cal.)  27  Pac.  Rep.  36 ;  Taylor  v. 
Sourman,  110  Penn.  St.  3 ;  1  Atl.  Rep.  40 ;  Richardson  v.  Buhl, 
77  Mich.  632 ;  43  N.  W.  Rep.  1102 ;  Herreshoff  v.  Boutineau, 
(R.  I.)  19  Atl.  Rep.  712 ;  Strait  v.  Harrow  Co.,  (Sup.)  18  N.  Y. 
Supp.  224 ;  Anderson  v.  Jett,  (Ky.)  12  S.  W.  Rep.  670 ;  Urms- 
ton  V.  Whitelegg,  63  Law  T.  R.  (N.  S.)  455  ;  Perls  v.  Saalfeld, 
(1892)  2  Ch.  149,  For  these  reasons  a  majority  of  the  court  are 
of  opinion  that  the  decree  against  Crane  should  be  substantially 
affirmed  as  to  the  assignment  of  patents  and  inventions  and  as  to 
costs,  and  should  be  reversed  as  to  the  rest.  The  decree  in  favor 
of  Cole  should  be  affirmed.     So  ordered.* 

PUBLIC  POLICY  AS  A  BASIS  FOR  JUDICIAL  DECISIONS. 

1.  What  is  public  policy  —  definitionB. —  It  has  been  said  that  "  public 
policy  does  not  admit  of  definition  and  is  not  easily  explained."  Kekewech, 
J.,  in  Davies  v.  Da  vies,  36  Ch.  Div.  359,  364.  At  the  same  time  if  the  mind 
could  not  form  some  general  conception  of  what  is  meant  by  *'  public  policy," 
it  would  be  impossible  to  apply  the  principle  to  particular  cases.  Green - 
hood's  definition  or  statement  of  the  principle  is  as  follows:  "By  public 
policy  is  intended  that  principle  of  the  law  which  holds  that  no  subject  can 
lawfully  do  that  which  has  a  tendency  to  be  injurious  to  the  public  or  against 
the  public  good,  which  may  be  termed  the  policy  of  the  law,  or  public  policy 
in  relation  to  the  administration  of  the  law."  Greenhood  Pub.  Pol.  2. 
This  is  substantially  the  language  of  Lord  Truro  in  Egerton  v.  Eari  Brown- 
low,  4  H.  L.  Cas.  1,  196.  The  Illinois  Supreme  Court,  says :  "Public  policy 
is  that  principle  of  law  which  holds  that  no  subject  or  citizen  can  lawfully  do 


*  Reportied  in  160  Mass.  50;  35  N.  E.  Rep.  98. 
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that  which  has  a  tendency  to  be  injurious  to  the  public,  or  against  the  public 
good."  People  ex  rel.  Peabody  v.  Chicago  Gas  Trust,  1  Am.  R.  R.  &  CJorp. 
Rep.  562,  575.  And  again :  "  Whatever  is  injurious  to  the  interests  of  the  pub- 
lic is  void  on  the  ground  of  public  policy."    Craft  v.  McConnoughy,  79  III.  346. 

A  writer  upon  the  subject  of  **  Public  Policy  in  the  Law  of  Contracts,"  in 
29  Cent.  Law  Jour.  809,  gives  the  following  definition  :  "It  is  synonymous, 
therefore,  with  the  public  welfare,  and  the  public  welfare  requires  that  the 
public  health,  justice,  morals,  trade  and  peace  be  kept  inviolate.  Whatever 
is  injurious  to  these  great  interests,  which  society  cherishes  and  laws  are 
formed  to  promote,  is  contrary  to  public  policy  and  void."  The  definition  to 
be  found  in  19  Am.  &  Eng.  Ency.  of  Law,  565,  is  similar  to  that  given  by 
Greenhood  and  quoted  above. 

2.  Pablic  policy  is  variable. — "  One  thing  I  take  to  be  clear,"  says  Mr. 
Justice  Kekewich,  "  and  it  is  this  —  that  public  policy  is  a  variable  quantity; 
that  it  must  vary  and  does  vary  with  the  habits,  capacities  and  opportunities 
of  the  public;  that  it  cannot  have  been  the  same  when  Chief  Justice  Tindall 
decided  Homer  v.  Graves,  7  Bing.  735,  in  1831,  as  it  was  when  Chief  Justice 
Pakkkr  decided  Michell  v.  Reynolds,  1  P.  Wms.  181,  in  1711;  that  it  must 
have  changed,  and  did  change,  between  1831  and  1869,  when  Yice-Chancellor 
James  decided  Leather  Cloth  Company  v.  Lorsant,  L.  R.,  9  Eq.  85;  and  if 
there  had  not  been  a  further  change  before  Lord  Justice  Fry  decided  Rousil- 
lon  V.  RousiUon,  14  Ch.  Div.  851,  in  1880,  it  must  have  occurred  since."  Davis 
V.  Davis,  36  Ch.  Div.  359  (1887). 

"  The  determination  of  what  is  contrary  to  the  so-called  policy  of  the  law 
necessarily  varies  from  time  to  time.  Many  transactions  are  upheld  now  by 
our  own  courts  which  a  former  generation  would  have  avoided  as  contrary  to 
the  supposed  policy  of  the  law  The  rule  remains,  but  its  application  varies 
with  the  principles  which  for  the  time  being  guide  public  opinion."  Evan- 
turel  V.  Evanturel,  L.  R.  6  P.  C.  1,  29.  Approved  by  Bo  wen,  L.  J.,  in 
Maxim-Nordenfeldt  Guns  &  Ammunition  Co.  v.  Nordenfeldt,  (1893)  3  Ch.  665. 

'•  Public  policy  is  variable  —  the  very  reverse  of  that  which  is  the  policy  of 
the  public  at  one  time  may  become  public  policy  at  another."  Griswold  v. 
Illinois  Central  R.  Co.,  9  Am.  R.  R,  &  Corp.  Rep.  697.  "  Public  policy 
changes  with  the  changing  conditions  of  the  times.  It  is  hardly  to  be  expected 
that  a  people  who  are  transported  by  steam  with  a  rapidity  hardly  conceived 
of  a  century  ago,  who  are  in  constant  and  instant  communication  with  each 
other  by  electricity,  and  who  carry  on  the  most  important  commercial  trans- 
actions by  the  use  of  the  telegraph  while  separated  by  thousands  of  miles, 
will  entertain  precisely  the  same  views  of  what  is  conducive  to  the  public 
welfare  in  commercial  and  business  transactions  as  the  people  of  the  last  cen- 
tury, who  lived  when  commerce  crept  slowly  along  the  coasts,  shut  out  of  the 
interior  by  the  absence  of  roads,  and  hampered  by  an  almost  impassable 
ocean."  United  States  v.  Trans-Missouri  Freight  Assn.,  8  Am.  R.  R.  &  Corp. 
Rep.  523,  537,  538.  Public  policy  differs  in  different  states  and  countries,  as 
well  as  in  the  same  country,  at  different  times.  As  people  differ  in  their 
beliefs,  opinions,  aims,  habits  and  surroundings,  It  is  natural  and  inevitable 
that  they  should  entertain  different  views  as  to  what  will  best  promote  the 
public  welfare. 
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From  the  fact  that  public  policy  is  variable,  it  follows  that  do  fixed  rules 
can  be  laid  down  as  to  what  acts  and  contracts  are,  and  what  are  not,  con- 
trary to  public  policy.  Decided  cases  must  be  regarded  as  illustrations  of  what 
is  public  policy  at  the  time,  rather  than  as  establishing  rules  that  this  or  that 
thing  is  contrary  to  public  policy,  which  rules  shall  control  future  cases 
belonging  to  the  same  class.  So  with  respect  to  cases  holding  that  certain  acts 
or  contracts  are  not  contrary  to  public  policy.  The  question  must  ever  remain 
open,  whether  public  policy  has  changed  so  as  to  make  that  valid  which  was 
once  held  invalid,  or  that  invalid  which  was  once  held  valid.  So  where  cases 
based  upon  considerations  of  public  policy  are  spoken  of  as  establishing  a  rule, 
the  expression  must  be  understood  as  one  adopted  for  convenience  and  as 
subject  to  the  above  qualification. 

"  A  series  of  decisions  based  upon  grounds  of  public  policy,  however  emi- 
nent the  judges  by  whom  they  were  delivered,  cannot  possess  the  same  bind- 
ing authority  as  decisions  which  deal  with  and  formulate  principles  which  are 
purely  legal.  The  course  of  policy  pursued  by  any  country  in  relation  to, 
and  for  promoting  the  interests  of,  its  commerce  must,  as  time  advances  and 
its  commerce  thrives,  undergo  change  and  development  from  various  causes 
which  are  altogether  independent  of  the  action  of  its  courts.  In  England ,  at  least, 
it  is  beyond  the  jiirisdiction  of  her  tribunals  to  mould  and  stereotype  national 
policy.  Their  function,  when  a  case  like  the  present  is  brought  before  them, 
is,  in  my  opinion,  not  necessarily  to  accept  what  was  held  to  be  the  rule  of 
policy,  a  hundred  or  a  hundred  and  fifty  years  ago,  but  to  ascertain,  with  as 
near  an  approach  to  accuracy  as  circumstances  permit,  what  is  the  rule  of  pol- 
icy for  the  then  present  time."  Lord  Watson  in  Nordenfeldt  v.  Maxim- 
Nordenfeldt  Guns  &  Ammunition  Co.,  (1894)  App.  Cii,  585,  558,  554. 

3.  How  the  public  policy  of  a  state  is  to  be  ascertained. —  In  License 
Tax  Cases,  5  Wall.  462,  469,  Chief  Justice  Chase,  speaking  for  the  Supreme 
Court  of  the  United  States,  says:  "This  court  can  know  nothing  of  public 
policy  except  from  the  Constitution  and  the  laws,  and  the  course  of  adminis- 
tration and  decision.  It  has  no  legislative  powers.  It  cannot  amend  or  modify 
any  legislative  acts.  It  cannot  examine  questions  as  expedient  or  inexpedient* 
as  politic  or  impolitic.  Considerations  of  that  sort  must,  in  general,  be 
addressed  to  the  legislature.  Questions  of  policy  determined  there  are  con- 
cluded here.  There  are  cases,  it  is  true,  in  which  arguments  drawn  from  pub* 
lie  policy  must  have  large  influence;  but  these  are  cases  in  which  the  course  of 
legislation  and  administration  do  not  leave  any  doubt  upon  the  question  what 
the  public  policy  is,  and  in  which  what  would  otherwise  be  obscure  or  of  doubt- 
ful interpretation,  may  be  cleared  and  resolved  by  reference  to  what  is  already 
received  and  established."  Again,  the  same  court,  in  a  suit  to  set  aside  the  will 
of  Stephen  Girard,  or  of  so  much  of  it  as  provided  for  the  foundation  and  sup- 
port of  a  college,  on  the  ground  that  the  provisions  of  the  will  in  this  respect 
werengainst  the  public  policy  of  Pennsylvania,  said:  *'  Nor  are  we  at  liberty 
to  look  at  general  considerations  of  the  supposed  public  interests  and  policy  of 
Pennsylvania  upon  this  subject,  beyond  what  its  Constitution  and  laws  and 
judicial  decisions  make  known  to  us.  The  question,  what  is  the  public  policy 
of  a  state,  and  what  is  contrary  to  it,  if  inquired  into  beyond  these  limits,  will 
be  found  to  be  one  of  great  vagueness  and  uncertainty,  and  to  involve  discussions 
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which  scarcely  come  within  the  range  of  judicial  duty  and  functions,  and  upon 
which  men  may  and  wil]  complexionally  differ;  above  all,  when  that  topic  is 
connected  with  religious  polity,  in  a  country  composed  of  such  a  variety  of 
religious  sects  as  our  country,  it  is  impossible  not  to  feel  that  it  would  be 
attended  with  almost  insuperable  difficulties,  and  involve  differences  of  opin- 
ion almost  endless  in  their  variety.  We  disclaim  any  right  to  enter  upon  such 
examinations,  beyond  what  the  State  Constitutions  and  law  and  decisions 
necessarily  bring  before  us."    Vidal  v.  Girard's  Executors,  2  How.  127,  198. 

And  in  reference  to  the  same  subject,  the  court,  in  United  States  v.  Trans- 
Ififlsouri  Freight  Assn.,  8  Am.  R.  R  &  Corp.  Rep.  523,  538.  says:  *'In  con- 
sidering that  subject  we  are  not  to  be  governed  by  our  own  views  of  tlie 
interests  of  the  people,  or  by  general  considemtions  tending  to  show  what 
policy  would  probably  be  wise  or  unwise.  Such  a  standard  of  determination 
might  be  unconsciously  varied  by  the  personal  views  of  the  judges  who  con- 
stitute the  court.  The  public  policy  of  the  nation  ftiust  be  determined  by  its 
Constitution,  laws  and  judicial  decisions.  So  far  as  they  disclose  it,  it  is  our 
province  to  learn  and  enforce  it;  beyond  that  it  is  unnecessary  and  unwise  to 
pursue  our  inquiries." 

"  To  discover  the  public  policy  of  a  state  we  are  limited,  as  it  was  observed 
by  Mr.  Justice  Story  in  the  Girard  Will  case,  2  How.  127,  to  what  'its  Con- 
stitution and  laws  and  judicial  decisions  make  known  to  us.' "  Lancaster  v. 
Amsterdam  Improvement  Co.,  9  Am.  R  R.  <&  Corp.  Rep.  155,  164. 

According  to  these  authorities  the  public  policy  of  a  state  must  be  ascer- 
tained from  two  sources,  its  written  laws  and  its  judicial  decisions.  It  would 
follow  that,  if  these  are  silent  as  respects  any  given  act  or  contract,  the  state 
has  no  public  policy  on  the  subject,  and  the  act  or  contract  must  be  upheld. 
But  it  is  submitted  that  this  is  too  narrow  a  view  of  the  subject,  and  that 
courts  may,  and  should,  in  the  absence  of  written  laws  clearly  evincing  the 
policy  of  the  state,  determine  tliat  policy,  upon  general  considerations  of  whut 
is  best  for  the  public  welfare.  This  matter  received  very  elaborate  and 
exhaustive  consideration  in  the  celebrated  case  of  Egerton  v.  Earl  Brown  low, 
4  H.  L.  Cas.  1  (1858).  The  question  arose  as  follows:  The  Earl  of  Bridge- 
water  devised  large  estates  to  trustees  to  make  settlement  according  to  certain 
limitations  in  his  will,  one  of  which  limitations  was  to  Lord  Alford  for  life, 
with  remainder  to  the  heirs  male  of  his  body,  but  subject  to  a  proviso  "  that 
if  Loid  Alford  shall  die  without  having  acquired  the  title  of  Duke  or  Marquis 
of  Bridgewater  to  him  and  the  heirs  male  of  his  body,  then,  and  in  such  case, 
the  use  and  estate  hereinbefore  directed  to  be  limited  to  the  heirs  male  of  his 
body  shall  cease  and  be  absolutely  void." 

There  was  a  similar  provision  in  case  Lord  Alford  should  succeed  to  be  Earl 
Brownlow.  and  should  not  within  five  years  thereafter  acquire  one  of  said 
titles.  Lord  Alford  died  in  the  possession  and  enjoyment  of  the  estates  in 
question,  the  income  of  which  amounted  to  more  than  £60,000  per  annum. 
He  did  not  succeed  to  be  Earl  Brownlow,  and  he  did  not  acquire  either  of  the 
titles  specified.  There  was  no  dukedom  or  marquisate  of  Bridgewater  eitlv  r 
In  existence  or  abeyance  at  the  date  of  the  will  or  afterwards.  Appellant  was 
the  eldest  son  and  heir  male  of  Lord  Alford,  and  the  question  in  the  case  was 
whether  the  above  proviso  should  have  effect  according  to  its  terms,  or  whether 
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appellant  succeeded  to  the  estates  notwithstanding  the  proviso.    The  principal 
question  discussed  was  whether  the  proviso  was  void  as  against  public  policy. 
Fourteen  opinions  in  all  are  reported,  including  that  of  the  lord  chancellor  in 
giving  the  decision  from  which  the  appeal  was  prosecuted.  None  of  the  lords  or 
judges  referred  to  any  statutes  having  any  bearing  upon  the  matter,  and  all 
but  two  argued  the  question  as  one  to  be  determined  upon  general  considera- 
tions of  the  public  welfare.  The  two  exceptions  were  Barons  Platt  and  Park£. 
The  former  says:  "  But  it  is  said  these  provisos  are  illegal,  and  they  may  lead 
to  public  evil  or  inconvenience;  that,  in  short,  they  are  contrary  to  what  is 
called  public  policy.     I  think  this  is  a  very  grave  and  important  question;  if 
by  public  policy  is  meant  the  object  and  policy  of  a  particular  law,  then  I 
readily  accept  it  as  a  rule,  for  it  is  a  very  reasonable  mode  of  construing  a  par- 
ticular law  to  look  at  the  object  with  which  it  was  framed,  and  the  evil  it 
was  apparently  intended  to  remove.     Again,  if  a  proviso  be  either  illegal  or 
impossible,    no   doubt   it   is   void.     But    here   it    seems   to  be   contended 
that   an    act,    possible   and    legal,   but    in    the    opinion    of   sensible    men 
not  expedient  to  be  done,  is  for   that   reason  to  be  void    and  contrary  to 
public    policy.     Now    I    think  that    this,  which    if   really    what   is   here 
meant,  would  altogether  destroy  the   sound   and    true  distinction  between 
judicial    and    legislative  functions,    and  I  pray  your  lordships  to    pause 
before  you  establish  such  a  precedent  as  that.     By  this  public  policy  will  be 
meant  the  prevailing  opinion,  from  time  to  time,  of  wise  men  (and,  in  saying 
of  '  wise  men,*  I  give  a  favorable  view  of  the  principle)  as  to  what  is  for  the 
public  good  —  an  excellent  principle,  no  doubt,  for  legislators  to  adopt,  but  a 
most  dangerous  one  for  judges.     It  is  notorious  that  this  would  introduce  an 
ever-shifting  principle  of  decision,  and  that  no  case  hereafter  could  be  ever 
determined  upon  prec^ents  if  it  was  to  be  adopted.     ♦    »    »    My  duty  is,  as 
a  judge,  to  be  governed  by  fixed  rules  and  settled  precedents."    Pp.  106, 107. 
And  Baron  Pares  says :  "The  main  ground  on  which  it  is  argued  that  the 
provisos  are  illegal  is  that  they  are  against  '  public  policy.'    This  is  a  vague 
and  unsatisfactory   term,  and  calculated  to    lead  to  uncertainty  and  error, 
when  applied  to  the  decision  of  legal  rights  ;  it  is  capable  of  being  understood 
in  different  senses ;    it  may,  and  it  does,  in  its  ordinary  sense,  mean  political 
expedience,  or  that  which  is  best  for  the  common  good  of  the  community ; 
and,  in  that  sense,  there  may  be  every  variety  of  opinion,  according  to  educa- 
tion, habits,  talents  and  dispositions  of  each  person  who  is  to  decide  whether 
an  act  is  against  public  policy  or  not.     To  allow  this  to  be  a  ground  of  judicial 
decision  would  lead  to  the  greatest  uncertainty  and  confusion.     It  is  the 
province  of  the  statesman  and  not  the  lawyer  to  discuss,  and  of  the  legislature 
to  determine,  what  is  the  best  for  the  public  good,  and  to  provide  for  it  by 
proper  enactments.     It  is  the  province  of  the  judge  to  expound  the  law  only 
—  the  written  from  the  statutes;  the  unwritten,  or  common  law,  from  the 
decisions  of  our  predecessors  and  of  our  existing  courts,  from  text  writers  of 
acknowledged  authority,  and  upon  the  principles  to  be  deduced  from  them  by 
sound  reason  and  just  inference;  not  to  speculate  upon  what  is  the  best,  in 
his  opinion,  for  the  advantage  of  the  community.     Some  of  these  decisions 
may  have,  no  doubt,  been  founded  upon  the  prevailing  and  just  opinions  of 
the  public  good;  for  instance,  the  illegality  of  covenants  in  restraint  of  mar- 
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nage  or  trade.  They  have  become  a  part  of  the  recognized  law,  and  we  are, 
therefore,  bound  by  them;  but  we  are  not  thereby  authorized  to  establish  as 
law  everything  which  we  may  think  for  the  public  good,  and  prohibit  every- 
thing which  we  think  otherwise."    Pp.  122,  123. 

Somewhat  similar,  but  less  positive,  views  were  expressed  nearly  thirty 
years  before  in  the  case  of  Richardson  v.  Hellish,  2  Bing.  229  (1824).  In  that 
case  Best,  Ch.  J.,  said :  "  I  am  not  much  disposed  to  yield  to  arguments  of 
public  policy.  I  think  the  courts  of  Westminster  Hall  (speaking  with 
deference  as  a  humble  individual  like  myself  ought  to  speak  of  the  judgments 
of  those  who  have  gone  before  me)  have  gone  much  further  than  they  were 
warranted  in  going  in  questions  of  public  policy  ;  they  have  taken  on  them- 
selves sometimes  to  decide  doubtful  questions  of  policy,  and  they  are  always 
in  danger  of  so  doing,  because  courts  of  law  look  only  at  the  particular  case, 
and  have  not  the  means  of  bringing  before  them  all  those  considerations  which 
ought  to  enter  into  the  judgment  of  those  who  decide  on  questions  of  policy. 
1,  therefore,  say,  it  is  not  a  doubtful  matter  of  policy  that  will  decide  this  or 
that  will  prevent  the  party  from  recovering  —  if  once  you  bring  it  to  that,  the 
plaintiff  is  entitled  to  recover ;  and  let  the  doubtful  question  of  policy  be 
settled  by  that  high  tribunal,  namely,  the  legislature,  which  has  the  means  of 
bringing  before  it  all  the  considerations  that  bear  on  the  question,  and  can 
settle  it  on  its  true  and  broad  principles.  I  admit  that,  if  it  be  clearly  put 
upon  the  contravention  of  public  policy,  the  plaintiff  cannot  succeed  ;  but  it 
must  be  unquestionable  —  there  must  be  no  doubt."  Pp.  242,  248.  In  the 
same  case  Mr.  Justice  Burro uohs  adds :  "  I,  for  one,  protest,  as  my  lord  has 
done,  against  arguing  too  strongly  upon  public  policy — it  is  a  very  unruly 
horse,  and  when  once  you  get  astride  it  you  never  know  where  it  will  carry 
you.  It  may  lead  you  from  the  sound  law.  It  is  never  argued  at  all  but 
when  other  points  fail."    P.  252. 

And  later,  in  the  case  of  Hilton  v.  Eckersley,  6  E.  &  B.  47,  64 ;  88  E.  C.  L. 
R  62.  63  (1855),  Lord  Campbell  said,  on  public  policy  as  a  basis  of  judicial 
decisions  :  "I  enter  upon  such  considerations  with  much  reluctance,  and  with 
great  apprehension,  when  I  think  how  different  generations  of  judges,  and 
different  judges  of  the  same  generation,  have  differed  in  opinion  upon  ques- 
tions of  political  economy  and  other  questions  connected  with  the  adjudica- 
tion of  such  cases.  And  I  cannot  help  thinking  that,  where  there  is 
no  illegality  in  bonds  and  other  instruments  at  common  law,  it  would 
nave  been  better  that  our  courts  of  justice  had  been  required  to  give 
effect  to  them  unless  where  they  are  avoided  by  act  of  parliament.  By 
following  a  different  course,  the  boundary  between  judge-made  law 
and  statute-made  law  is  very  difficult  to  be  discovered.  But  there  cer- 
tainly is  a  large  class  of  decisions,  which  will  be  found  collected  in  the 
report  of  the  recent  Bridgewater  case  in  the  House  of  Lords,  4  H.  L.  Cas.  1, 
to  the  effect  that,  if  a  contract  or  will  is,  in  the  opinion  of  the  judges  before 
whom  it  comes  in  suit,  clearly  contrary  to  public  policy,  so  that  by  giving 
effect  to  it  the  interests  of  the  public  would  be  prejudiced,  it  is  to  be  adjudged 
void."  P.  64.  But  after  expressing  this  doubtr  the  learned  judge  proceeds  to 
say  of  the  bond  in  suit:  "  I  have  no  hesitation  in  concluding  that  the  associa- 
tion which  it  establishes  ought  not  to  be  permitted,  and  the  enforcing  the 
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bond  will  produce  public  mischief.  I,  therefore,  feel  compelled,  as  a  judge, 
to  say  that  it  is  void."  Cbompton,  J.,  concurred  in  this  judgment,  and 
their  decision  was  affirmed  in  the  Exchequer  Chamber,  thus  adding  one  more 
to  the  *'  large  class  of  decisions  "  in  which  general  principles  of  public  policy 
were  made  the  basis  of  decision. 

These  remarks  of  various  judges,  especially  those  in  Bichardson  y.  Metlish, 
have  been  often  quoted  by  those  who  wished  to  discredit  the  doctrine  of  pub- 
lic policy  in  general  or  prevent  its  application  in  the  particular  case.  In  so 
far  as  they  inculcate  caution  in  the  application  of  the  doctrine  they  are  to  be 
approved,  but  in  so  far  as  they  argue  against  the  doctrine  altogether,  or 
against  the  right  and  duty  of  judges  to  consider  questions  of  public  policy  at 
large,  and,  in  the  absence  of  controlling  laws  or  precedenti|^  they  are  answered 
by  innumerable  cases  in  which  the  contrary  views  have  been  approved  and 
applied. 

Returning  to  the  Bridgewater  Will  case,  we  call  attention  to  some  of  the 
opinions  in  opposition  to  those  already  quoted.  Lord  Chief  Baron  Pollock 
says:  "  It  is  perfectly  clear  and  certain  (as  a  principle  of  law)  that  if  this  con- 
dition be  against  the  public  good  it  is  void.  This  is  distinctly  laid  down  in 
Sheppard's  Touchstone,  chapter  6,  where,  among  other  conditions  which  are 
contrary  to  law  or  against  the  liberty  of  the  law,  a  condition  is  also  pro- 
nounced to  be  void  which  is  '  against  the  public  good,'  and  the  learned  writer 
*must  have  meant  something  other  than  and  different  *  from  contrary  to  law.' 
80  Lord  Coke  (Co.  Litt.  206b),  in  treating  of  conditions  which  are  void  as 
'against  law'  (though  they  concern  not  anything  that  is  malum  in  se),  men- 
tions those  that  are  against  some  maxim  or  rule  of  law,  and  those  that 
are  'repugnant  to  the  state,'  which  I  take  to  be,  in  effect,  the  same  as 
the  expression  in  Sheppard's  Touchstone  of  'against  the  public  good.' 
Here,  also,  it  is  clear  the  writer  meant  something  different  from  and  not 
included  in  the  expression  '  against  some  maxim  or  rule  of  law.  «  *  * 
This  doctrine  of  the  public  good  or  the  public  safety,  or  what  is  some- 
times called  'public  policy,'  being  the  foundation  of  law,  is  supported 
by  decisions  in  every  branch  of  the  law;  and  an  unlimited  number  of  cases 
may  be  cited  as  directly  and  distinctly  deciding  upon  contracts  and  covenants 
on  the  avowed  broad  ground  of  the  public  good,  ayd  on  that  alone;  and  the 
name  and  authority  of  nearly  all  the  great  lawyers  (whose  decisions  and 
opinions  have  been  extensively  reported)  will  be  found  associated  with  this 
doctrine  in  some  shape  or  other.  «  »  *  Now,  the  principle  that  certain 
contracts  are  illegal,  and,  therefore,  void,  because  they  are  against  the  public 
policy  or  the  public  good,  is  familiar  to  every  lawyer.  Why  are  seamen  not 
allowed  to  insure  their  wages  (which  is  their  part  of  the  adventure)  as  well  as 
the  owner  his  ship,  or  the  merchant  his  goods  ?  Because  it  is  for  the  public 
good  that  they  should  have  no  motive  to  relax  in  their  exertions  to  preserve 
the  ship  and  cargo.  Why  are  trustees  not  allowed  to  enter  into  contracts  with 
their  cestui  que  trust  ?  Why  was  it  held  by  Lord  Ellenbououoh  unlawful 
for  the  putative  father  of  an  illegitimnte  child  to  compound  with  the  parish 
and  to  pay  or  secure  a  gross  supi  to  tlie  parish,  they  taking  the  chance  of  the 
expense  being  more  or  less?  Because  it  was  against  public  policy,"  And  after 
referring  to  numerous  cases  he  concludes,  on  this  branch  of  the  subject,  as 


Gambwbll  Fibb  Alarm  Tel.  Co.  v.  Cbakb.  91 

follows :  "My  lords,  after  aU  these  authorities,  am  I  not  justified  in  saying 
that,  were  I  to  discard  the  puhlic  welfare  from  my  consideration,  I  should 
abdicate  the  functions  of  my  office  —  I  should  shrink  from  the  discharge  of 
my  duty  ?  I  think  I  am  not  permitted  merely  to  follow  the  particular  decis- 
ions of  those  who  have  had  the.  courage  to  decide  before  me,  but  in  a  new  and 
unprecedented  case  to  be  afraid  of  imitating  their  example.  I  think  I  am 
bound  to  look  for  the  principles  of  former  decisions,  and  not  to  shrink  from 
applying  them  with  firmness  and  caution  to  any  new  and  extraordinary  case 
that  may  arise."    Pp.  140, 144,  145,  147,  149. 

Lord  Tbttbo,  in  the  same  case,  observes:  "The  principle  embodied  in  the 
maxim,  sie  utere  tuo  ut  dlienum  non  laedas,  applies  to  the  public  in  at  least  aa 
full  force  as  to  individuals.    There  are  other  maxims  equally  expressive  of 
the  principle,  nihil  quod  est  ineonveniens  est  licftumf  and  scUus  reipMicae 
suprema  lex.    The  principle  I  conceive  to  be  um'versal,  as  governing  as  well 
transfers  by  deed  as  the  validity  of  contracts  and  dispositions  by  will;  I  know 
of  no  text  book  or  case  impugning  this  principle;  confusion  occasionally 
arises  from  considering  cases  as  establishing  a  principle,  when  they  are,  in 
truth,  but  instances  of  its  application.      «     «     «     Some  criticism  has  been 
made  in  relation  to  the  language  in  which  the  principle  has  been  expressed; 
exceptions  have  been  made  to  the  expression  '  public  policy,'  and  it  has  been 
confounded  with  what  may  be  called  political  policy;  such  as  whether  it  is 
politically  wise  to  have  a  sinking  fund  or  a  paper  circulation,  or  the  degree 
and  nature  of  interference  with  foreign  states;  with  all  which,  as  applied  to 
the  present  subject,  it  has  nothing  whatever  to  do.    Public  policy,  in  relation 
to  this  question,  is  that  principle  of  the  law  whioh  holds  that  no  subject  can 
lawfully  do  that  which  has  a  tendency  to  be  injurious  to> the  public,  or  against 
the  public  good,  which  may  be  termed,  as  it  sometimes  has  been,  the  policy  of 
the  law,  or  public  policy  in  relation  to  the  administration  of  the  law.    *    *    * 
It  has  been  said  that  this  rule  is  too  uncertain  and  vague  to  be  capable  of 
practical  application  by  the  judges,  on  account  of  the  various  opinions  which 
may  be  entertained  on  the  subject  of  public  policy;  but  I  think  that  that 
remark  has  no  just  foundation.     There  is  no  uncertainty  in  the  rule  that  the 
law  will  not  uphold  dispositions  of  property  and  contracts  which  have  a  ten- 
dency prejudicial  to  the  public  good;  there,  no  doubt,  may  be  occasionaf  diffi- 
culty in  deciding  whether  a  particular  case  is  liable  to  the  application  of  the 
principle;  but  there  is  the  same  difficulty  in  regard  to  the  application  of  many 
Other  rules  and  principles  admitted  to  be  established  law.    The  principle  itself 
seems  to  me  to  be  necessarily  incident  to>every  state  governed  by  law.    Judges 
who  are  charged  with  the  duty  of  seeing  that  dispositions  and  transactions  are 
not  upheld  and  enforced  which  are  contrary  to  the  spirit  of  the  law,  must  be 
presumed  to  take  care  not  to  apply  the  biw  to  doubtful  cases,  so  as  unneces- 
sarily to  interfere  with  transactions  which  are  the  subject  of  judicial  investi- 
gation.    It  is  true,  as  I  have  before  said,  that  remarks  have  been  made  upon 
particular  cases  as  calculated  to  impugn  the  principle,  when  the  point  of 
doubt   has  really  been  whether  the  circumstances  of   the  particular  case 
brought  it  within  the  principle."    Pp.  195,  196,  197. 

We  have  quoted  at  length  from  these  opinions  because  they  express  better 
than  we  can  do  the  reasons  in  support  of  the  principle  of  public  policy  as  a 
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basis  of  judicial  decisions  in  the  broad  and  general  sense  that  courts  will  not 
sanction  that  which  has  a  tendency  to  injure  the  public.  The  lords  unani- 
mously decided  that  the  condition  in  question  was  against  public  policy  upon 
this  broad  ground,  and  thereby  affirmed  the  principle  so  often  acted  upon 
before.  " 

It  has  never  been  questioned  but  that  the  legislature  is  the  final  arbiter  in 
matters  of  public  policy,  and  that  in  so  far  as  it  has  indicated  a  policy  iu 
respect  of  any  matter,  the  courts  are  concluded.  The  written  laws  of  a  state 
are,  therefore,  the  first  and  most  important  source  from  which  to  ascertain  its 
public  policy.  If  these  are  silent  in  regard  to  the  particular  matter,  the  next 
most  important  source  of  information  is  to  be  found  in  its  judicial  decisions. 
But  judicial  decisions  in  matters  of  public  policy  as  to  which  the  Constitution 
and  statutes  are  silent,  must  have  had  their  origin  in  general  considerations  as 
to  the  public  good.  £very  line  of  judicial  precedents  in  this  matter  must 
have  had  a  beginning,  and  in  that  beginning  the  court  must  have  considered 
the  matter  at  large,  without  statute  or  precedent  to  guide,  and,  in  holding  any 
particular  act  or  contract  to  be  against  public  policy,  must  necessarily  have 
done  so  upon  the  broad  ground  that  it  had  a  tendency  to  be  injurious  to  the 
public  welfare.  Underlying  any  such  and  every  such  decision  were  the  gen- 
eral principles  that  considerations  of  the  public  welfare  may  be  made  the  basis 
of  judicial  decisions,  and  that  the  courts  will  not  sanction  or  enforce  any  act 
or  contract  which  has  a  tendency  to  be  injurious  to  the  public.  These  princi- 
ples are  established  by  numerous  precedents  and  lines  of  decisions  in  regard  to 
public  policy  which  are  not  founded  upon  any  written  law.  Some  of  these 
have  been  referred  to  in  the  quotations  made  from  the  opinions  in  Egerton  v. 
Earl  Brownlow,  4  H.  L.  Cas.  1,  and  many  more  can  be  found  by  reference  to 
Oreenhood  on  Public  Policy.  Many  such  cases  are  referred  to  by  Mr.  Justice 
SwAYNE  in  Trist  v.  Child,  21  "Wall.  441,  449,  in  which  an  agreement  to  pay  for 
lobbying  services  before  congress  was  held  void.  In  speaking  of  contracts 
against  public  policy,  he  says:  ''Within  the  condemned  category  are:  An 
agreement  to  pay  for  supporting  for  election  a  candidate  for  sheriff,  Swayze 
▼.  Hull,  3  Halst.  54;  to  pay  for  resigning  a  public  position  to  make  room  for 
another,  Eddy  v.  Capron,  4  R.  I.  395;  Parsons  v.  Thompson,  H.  Bl.  322;  to 
pay  for  not  bidding  at  a  sheriff's  sale  of  real  property,  Jones  v.  Caswell,  3 
Joans.  Cas.  29;  to  pay  for  not  bidding  for  articles  to  be  sold  by  the  govern- 
ment at  auction,  Doolin  v.  Ward,  6  Johns.  194;  to  pay  for  not  bidding  for  a 
oontract  to  carry  the  mail  on  a  specified  route,  Galick  v.  Bailey,  5  Halst.  87; 
to  pay  a  person  for  his  aid  and  influence  in  procuring  an  office,  and  for  not 
being  a  candidate  himself.  Gray  v.  Hook,  4  Comst.  449;  to  pay  for  procuring 
a  contract  from  the  government.  Tool  Company  v.  Norris,  2  Wall.  45;  to  pay 
for  procuring  signatures  to  a  petition  to  the  governor  for  a  pardon,  Hatzfield 
V.  Qalden,  7  Watts,  152;  to  sell  land  to  a  particular  person  when  the  surro- 
gate's order  to  sell  should  have  been  obtained,  Overseers  of  Bridgewater  ▼. 
Overseers  of  Brookfield,  3  Cow.  299;  to  pay  for  suppressing  evidence  and 
oompounding  a  felony,  Collins  v.  Blantem,  2  Wilson,  347;  to  convey  and  assign 
a  part  of  what  should  come  from  an  ancestor  by  descent,  devise  or 
-distribution,  Boynton  v.  Hubbard,  7  Mass.  112;  to  pay  for  promoting 
a  marriage,   Scribblehill  v.   Brett,  4  Brown's   Par.   Cas.   144;    Arundel  ▼. 
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Trevillians,  1  Chan.  Rep.  47;  to  influence  the  disposition  of  property  by 
will  in  a  particular  way.  Debenham  v.  Ox,  1  Vesey,  276."  In  nearly  all 
these  cases  the  contracts  in  question  were  held  void  as  against  public  policy, 
upon  general  considerations  of  the  public  welfare  and  not  through  the  influ- 
ence of  any  written  law.  To  the  list  enumerated  by  Justice  Swayne  may  be 
added  the  following,  which  come  within  the  same  category  :  Contracts  in  con- 
sideration of  future  illicit  cohabitation,  even  though  the  cohabitation  would 
not  be  a  crime,  or  in  aid  of  prostitution,  Trowinger  v.  McBurney,  5  Cow.  253; 
Greenhood  Pub.  Pol.  201;  contracts  tending  to  obstruct  or  interfere  with  the 
course  of  public  justice,  Dawkins  v.  Gill,  10  Ala.  206;  Greenhood  Pub.  Pol. 
441;  Bishop  on  Contracts,  §  475;  contracts,  the  object  or  necessary  tendency 
of  which  is  to  place  one  owing  duties  to  third  persons  in  a  position  where  he 
is  under  obligations  to  two  parties  having  antagonistic  interests,"  Greenhood 
Pub.  Pol.  292;  Holcomb  v.  Weaver,  136  Mass.  265;  WoodruflE  v.  Wentworth, 
133  Mass.  309;  contracts  to  insure  seamen's  wages^  Webster  v.  De  Tastet,  7 
T.  R  157;  Lady  Durham,  3  Hagg.  196,  201;  Icard  v.  Gould,  11  Johns.  279; 
wager  contracts,  1  May  Ins.  §§  74-75b;  King  v.  State  Mut.  Fire  Ins.  Co.,  7 
Gush.  1. 

It  seems  to  us,  therefore,  that  in  considering  what  is  the  public  policy  of  a 
state,  the  courts  are  not  limited  exclusively  to  its  written  laws  and  judicial  decis- 
ions, but  that,  in  the  absence  of  written  laws,  indicating  a  policy  in  the  par- 
ticular matter,  they  may,  and  are  bound  to,  determine  the  matter  upon  broad 
grounds  of  the  public  welfare.  If  a  case  arises  for  which  no  precedent  exists, 
the  court  must  be  governed  by  its  own  opinion  as  to  the  tendency  of  the  mat- 
ter in  question  to  prejudice  the  public  welfare.  If  a  case  arises  for  which  a 
precedent  does  exist,  the  question  still  remains  whether  public  policy  is  the 
same  as  when  the  precedent  was  made,  and  in  determining  this  question  the 
court  is  necessarily  at  large.  It  is  an  accepted  principle  of  the  common  law 
that,  in  applying  judicial  precedents,  we  must  look,  not  only  to  the  decision 
but  to  the  reason  upon  which  it  is  founded.  If  the  reason  ceases  to  operate, 
the  precedent  loses  its  binding  force.  Now,  one  of  the  strongest  proofs 
that  courts  may  consider  questions  of  public  policy  upon  fhe  broad  and 
general  grounds  already  indicated,  is  that  judicial  decisions  are  made  and 
'^changed  as  judicial  views  of  public  policy  exist  and  change,  without  the 
intervention  of  any  statute.  If  judicial  decisions  made  public  policy  then  a 
policy  once  established  by  a  judicial  precedent  would  continue  until  changed 
by  statute.  But  such  is  not  the  case.  Judicial  decisions  do  not  make  public 
policy,  but  simply  illustrate  what  it  is,  or  is  deemed  to  be,  at  the  time 
they  are  made.  A  reference  to  the  course  of  decision ,  in  regard  to 
contracts  in  restraint  of  trade  will  be  sufficient  upon  this  point,  and 
this  is  shown  at  length  in  the  note  to  the  succeeding  case.  For  the  pur- 
pose of  this  note,  it  will  be  sufficient  to  quote  the  language  of 
Lord  St.  Leonards,  in  Egerton  v.  Earl  Brownlow,  4  H.  L.  Cas.  1,  287,  238: 
"My  lords,  there  arc  just  a  few  remarks  that  I  wish  to  make  upon  public 
policy.  I  will  not  add  a  word  to  what  has  been  already  said  by  my  noble  and 
learned  friends,  but  I  will  call  your  attention  to  what  tell  from  one  of  the 
learned  judges  (Mr.  Justice  Cresswell)  as  regards  the  restraint  of  trade. 
That  learned  judge  says  that  with  regard  to  the  restraint  of  trade,  there  is  a 
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maxim  in  common  law,  and  he  refers  to  a  case  in  Year  Books  <2  Hen.  V,  pL 
26),  to  prove  it;  but  tlie  learned  judge  did  not  tell  your  lordships  upon  what 
that  maxim  was  founded.  Nobody  supposes  that  there  was  any  statute  upon 
the  subject  in  those  times.  Upon  wliat,  then,  was  that  maxim  founded? 
Why,  upon  public  policy  for  the  good  of  the  realm.  It  was  not  good  for  the  , 
realm  that  men  should  be  prevented  from  exercising  their  trades.  Now,  let 
us  see  what  this  particular  case  is;  it  lies  in  few  words,  and  remarkable  conse- 
quences have  resulted  from  it.  It  was  an  obligation  with  a  condition  that  if  a 
man  did  not  exercise  his  craft  of  a  dyer,  within  a  certain  town,  that  is,  where 
he  carried  on  his  business,  for  six  months,  then  the  obligation  was  to  be  void, 
and  it  was  averred  that  he  had  used  his  art  there  within  the  time  limited,  upon 
which  Mr.  Justice  Hull,  being  uncommonly  angry  at  such  a  violation  of  all 
law,  said,  according  to  the  book,  'Per  Dleu/  if  he  were  here,  to  prison  he 
should  go  until  he  made  fine  to  the  king,  because  he  had  dared  to  restrain 
the  liberty  of  the  subject.  I  wish  to  draw  your  lordships'  attention  to  this 
case.  Angry  as  the  learned  judge  was  at  that  infraction  of  the  law,  what 
has  been  the  result  of  that  very  rule  without  any  statute  intervening? 
That  the  common  law,  as  it  is  called,  has  adapted  itself,  upon  grounds 
of  public  policy,  to  a  totally  different  and  limited  rule  that  would  guide 
us  at  this  day,  and  the  condition  which  was  then  so  strongly  denounced 
is  just  as  good  a  condition  now  as  any  that  was  ever  inserted  in  a  contract, 
because  a  partial  restraint,  created  in  that  way  with  a  particular  object,  is 
now  perfectly  legal.  Without  any  exclamation  of  the  judge,  and  without 
any  danger  of  prison,  any  subject  of  this  realm  may  sue  upon  such  a  con- 
dition as  Mr.  Justice  Hull  was  so  very  indignant  at  in  that  particular  case. 
That  shows,  therefore,  that  the  rule  which  the  learned  judge,  whose  opinion 
is  now  before  the  house^  thought  depended  upon  some  rule  of  common  law, 
regardless  of  policy,  was  founded  upon  public  policy,  and  has  been  restrained 
and  limited  and  qualified  up  to  this  very  hour,  and  beneficially  so,  by  that 
very  policy  which  it  is  supposed  had  no  bearing  at  all  upon  the  foundation  of 
the  rule." 

We  add  a  reference  to  a  few  American  authorities  in  support  of  the  views 
we  have  expressed:  *'We  are  aware  that  it  has  been  said  that  this  (public 
policy)  is  in  its  nature  uncertain  and  fluctuating;  that  it  is  difilcult  to  deter- 
mine its  limits  with  any  degree  of  exactness j  that  it  is  an  unruly  horse, 
which,  once  astride,  you  know  not  where  it  will  carry;  that  it  may 
lead  from  the  sound  law.  And  yet  courts  in  all  countries  have  moi'e  or 
less  to  do  with  it  in  all  their  deliberations.  From  the  earliest  times, 
contracts  have  been  declared  void  because  against  public  policy.  It 
varies  we  know  with  the  growth  of  society;  it  is  being  constantly  modified 
and  changed  by  the  habits  of  our  people  and  the  usages  of  trade;  and  it  is 
right  that  if  should  be  so.  And  with  these  changes  the  courts  must  keep 
pace,  not  riding  recklessly,  but  cautiously,  and,  if  possible,  safely;  not  being 
led  '  from  sound  law,'  but  the  more  certainly  to  its  just,  true  and  enlightened 
exposition."    Boardman  v.  Thompson,  25  Iowa,  487. 

The  court  in  Stanton  v.  Allen,  5  Den.  434,  442,  says:  "  The  counsel  for 
the  plaintiff  referred  to  Richardson  v.  Hellish,  2  Bing.  229,  to  show  that  the 
doctrine  respecting  public  policy  as  a  defense  was  not  to  be  encouraged  or 
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extended.  There  is  no  doubt  that  it  ought  not  to  have  been  extended  to  that 
oue.  If,  in  examining  what  was  there  said  by  the  judges,  we  confine  our- 
aelves  to  what  was  pertinent  to  the  case,  it  will  not  be  found  in  conflict  with 
the  doctrine  to  wtiich  I  have  referred."  And  again,  in  the  same  case,  it  is  said: 
"  Though  the  branch  of  the  law  relating  to  public  policy  is  liable  to  be  mis- 
understood and  extended  beyond  its  proper  dimensions,  still  it  must  not  on 
that  account  be  neglected  or  disparaged.  The  rule  that  contracts  and  agree- 
ments are  void  when  contrary  to  public  policy,  when  properly  understood  and 
applied,  is  one  of  the  great  preservative  principles  of  the  state.'" 

The  importance  of  the  doctrine  to  the  welfare  of  the  state  may  be  appre- 
ciated by  reflecting  upon  what  the  consequences  would  be  if  it  should  no 
longer  be  applied  as  a  basis  for  judicial  decisions,  and  all  the  various  contracts 
which  are  now  declared  void  because  contrary  to  public  policy  should  be 
enforced  according  to  their  terms.  Says  a  writer  in  17  Albany  Law  Journal,  465: 
**  If  all  contracts  were  to  be  enforced  without  regard  to  the  effect  they  would 
have  upon  the  public  good,  the  general  welfare  of  society,,  it  would  be  con- 
ducive of  the  utmost  immorality  and  dishonesty.  Legislatures  could  be  bribed, 
markets  cornered,  marriages  prevented,  illegal  divorces  obtained,  and  the  elec- 
tion franchise  seriously  impaired.  Moreover,  the  courts  would  be  compelled 
to  allow  compensation  for  the  most  pernicious  practices." 

In  this  connection  the  remarks  of  Mr.  Greenhood  on  the  general  subject  are 
worthy  of  reproduction:  *'  The  element  of  public  policy  in  the  law  of  contracts, 
and  in  the  law  generally,  is  by  no  means  of  recent  origin,,  but  owes  its  exist- 
ence to  the  very  sources  from  which  our  common  law  is  supplied.  In  fact,  it 
pervades  it  in  every  place  we  feel.  Look  into  the  law  of  constructive  notice, 
and  we  find  what  one  judge  called  *an  unruly  horse'  pursuing  us;  if  we  inves- 
tigate the  true  reasons  upon  which  the  doctrine  of  respondeat  superior  is 
founded,  we  find  this  same  thing  all  controlling.  It  is  the  same  element  which 
seals  the  lips  of  a  counsel  forever  against  any  disclosure  of  confidential  com- 
munications from  his  client;  it  protects  the  home  by  denying  to  either  husband 
or  wife  the  power  to  reveal  the  secrets  told  to  each  other;  it  secures  the  people 
against  the  corruption  of  justice  or  the  public  service,  and  places  itself  as  a 
barrier  before  all  devices  to  disregard  public  convenience.  We  feel  its  whole- 
some influence  in  the  law  of  actions,  where  it  forbids  the  survival  of  actions 
of  a  personal  character;  it  is  the  comer  stone  of  the  whole  structure  of  res 
Judicata  itself.  We  hear  now  and  then  complaints  against  the  application  of 
public  policy  to  the  law;  that  it  is  an  usurpation  of  legislative  power;  that  the 
legislature  is  the  only  competent  guardian  of  the  interests  of  the  people,  the 
only  authorized  interpreter  of  their  sentiments,  and  that  the  power  of  the 
courts  should  be  confined  to  such  matters  of  policy  as  the  legislature  has  dic- 
tated. Its  defenders,  however,  have  only  to  point  with  pride  to  the  numerous 
rules  of  law  which  are  based  upon  it  to  justify  the  actions  of  the  courts." 
Oreenhood  Pub.  Pol.  8. 

4.  State  and  national  policy. —  In  Hartford  Fire  Ins.  Co.  v.  Chicago,  M. 
A  St.  P.  R.  Co. ,  62  Fed.  Rep.  904,  the  suit  was  to  recover  the  amount  of  insur- 
ance paid  by  the  plaintiff  for  the  burning  of  an  elevator  located  upon  the 
defendant's  right  of  way.  The  lease  from  the  railroad  company  to  the  owners 
of  the  elevator  provided  that  the  company  should  not  be  liable  for  injury  or 
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destruction  of  the  building  or  its  contents  by  reason  of  the  negligence  of  the 
company  or  otherwise.  The  Supreme  Court  of  Iowa,  in  which  the  elevator 
was  situated,  had  held  that  the  contract  was  not  contrary  to  the  public  policy 
of  that  state.  Qriswold  v.  Illinois  Central  R.  Co.,  9  Am,  R.  R.  &  Corp.  Rep. 
607.  It  was  contended  in  the  present  suit  that  it  was  a  question  of  national 
policy  and  not  of  state  polic}'^  that  w.is  involved.  The  contract  was  sustained 
and  upon  the  general  subject  of  state  and  national  policy  the  court  says: 
"The  subject-matter  of  the  contract  may  be  such  that  it  affects  the  country  at 
large,  or  it  may  be  local  in  its  nature.  The  nature  of  the  subject-matter  deter- 
mines the  source  from  which  light  must  be  sought  upon  the  question  of  fact 
whether  the  provisions  of  a  given  contract  are  or  are  not  contrary  to  public 
policy.  In  other  words,  there  is  a  public  policy  of  the  nation,  applicable  to 
all  matters  wherein  the  people  at  large  are  interested,  including  those  com- 
mitted to  the  control  of  the  national  government,  and  coextensive  with  the 
boundaries  of  the  Union,  and  also  a  state  public  policy  adapted  to  the  circum- 
stances of  the  locality  embraced  within  the  boundaries  of  the  state  and  appli- 
cable to  all  matters  within  state  control.  Thus,  in  Greenhood  on  Public  Pol- 
icy, it  is  said  that  any  contract  nmde  by  a  competent  party,  upon  valuable 
consideration,  is  valid,  unless  it  binds  the  maker  to  do  something  opposed  to 
the  public  policy  of  the  state  or  nation.  Greenhood  Pub.  Pol.  1,  rules  1  and 
3.  In  seeking  to  ascertain  the  requirements  of  the  public  policy  of  the  nation 
the  principal  sources  of  information  are  the  Constitution  of  the  United  States^ 
the  statutes  enacted  by  congress  and  the  decisions  of  the  courts,  federal  and 
state;  and  in  case  there  should  be  a  divergence  in  the  views  of  the  federal  and 
state  courts  upon  a  question  of  national  public  policy,  the  conclusion  reached 
in  the  federal  courts  must  be  accepted  as  the  best  evidence  of  what  the  require- 
ments of  the  national  public  policy  are.  On  the  other  hand,  when  seeking  to 
determine  the  public  policy  of  the  state  towards  a  subject  within  state  control 
the  principal  sources  of  information  are  the  State  Constitution  and  statutes 
and  the  decisions  of  the  courts,  state  and  federal;  and,  in  case  of  a  divergence 
between  them,  the  decisions  of  the  state  court  must  be  accepted  as  the  best 
evidence  of  the  public  policy  of  the  state." 

6.  Public  policy  ^vors  freedom  of  contract  —  limitations  of  this 
principle. —  In  Printing  &  Numerical  Registering  Co.  v.  Sampson,  L.  R.,  19 
Eq.  Cas.  462,  465,  Jessel,  M.  R.,  says:  "If  there  is  one  thing  which  more  than 
another  public  policy  requires  it  is  that  men  of  full  age  and  competent  under- 
standing shall  have  the  utmost  liberty  of  contracting,  and  that  their  con- 
tracts when  entered  into,  freely  and  voluntarily,  shall  be  held  sacred  and  shall 
be  enforced  by  courts  of  justice.  Therefore,  you  have  this  paramount  public 
policy  to  consider  —  that  you  are  not  lightly  to  interfere  with  this  freedom  of 
contract."  This  language  is  adopted  and  approved  by  Fry,  L.  J.,  in  Rousil- 
lon  V.  Rousillon,  14  Ch.  Div.  351,  865,  and  has  been  frequently  quoted  with, 
approval,  both  in  English  and  American  cases  relating  to  contracts  in  restraint 
of  trade.  "  A  contract  may  be  illegal  on  grounds  of  public  policy  because  in 
restrjiint  of  trade,  but  it  is  of  paramount  public  policy  not  lightly  to  interfere 
with  freedom  of  contract."  National  Benefit  Co.  v.  Union  Hospital  Co.,  45 
Minn.  272;  47  N.  W.  Rep.  806.  But  this  can  mean  no  more  than  this,  that 
public  policy  favors  freedom  of  contract  only  so  far  as  that  freedom  is  not 
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used  to  the  prejudice  of  the  puhlic.  That  you  are  not  lightly  to  interfere  with 
the  freedom  of  contract  means  simply  that  you  are  not  to  interfere  without 
some  good  and  sufficient  reason.  But  the  fact  that  a  contract  is  injurious  to 
the  public  welfare  u  a  good  and  sufficient  reason,  and  so  are  all  the  authorities. 

6.  All  contracts  and  undertakings  contrary  to  public  x)olicy  are  void. 
—  This  proposition  admits  of  no  doubt,  and  we  need  only  refer  to  a  few  illus- 
trations in  these  reports.  Board  of  Commissioners  v.  Taylor,  1  Am.  R.  R.  & 
Corp.  Rep.  496;  Richardson  v.  Buhl,  1  Am.  R.  R.  &  Corp.  Rep.  534;  State  ▼. 
Nebraska  Distilling  Co.,  1  Am.  R.  R.  &  Corp.  Rep.  604;  Conger  v.  New  York, 
etc.,  R.  Co.,  2  Am.  R.  R.  &  Corp.  Rep.  190;  West  v.  Camden  &  A.  R.  Co.,  8 
Am.  R  R.  &  Corp.  Rep.  109;  Western  Union  Tel.  Co.  v.  Short,  3  Am.  R.  R. 
A  Corp.  Rep.  564;  Cleveland,  etc.,  R.  Co.  v.  Closser,  8  Am.  R.  R  &  Corp. 
Rep.  686;  Brundred  v.  Rice,  7  Am.  R  R.  &  Corp.  Rep.  367;  Florida  Central, 
etc.  R  Co.  V.  State,  8  Am.  R  R.  &  Corp.  Rep.  94.  *'  Whenever  an  agree- 
ment appears  to  be  illegal,  immoral  or  against  public  policy  a  court  of  justice 
leaves  the  parties  as  it  finds  them;  if  the  agreement  be  executed  the  court  will 
not  rescind  it;  if  executory,  the  court  will  not  aid  in  its  execution."  Roll  v. 
Rauget,  4  Ohio,  400. 

7.  The  violation  of  public  x)olicy  must  be  clear  to  justify  the  applica- 
tion of  the  role. —  **  The  power  of  courts  to  declare  a  contract  void  for  being 
in  contravention  of  sound  public  policy  is  a  very  delicate  and  undefined 
power,  and,  like  the  power  to  declare  a  statute  unconstitutional,  should  be 
exercised  only  in  cases  free  from  doubt."  Richmond  v.  Dubuque  &  Sioux 
City  R  Co.,  26  Iowa,  191,  202.  To  the  same  effect  is  the  language  already 
quoted  from  Richardson  v.  Mellish,  2  Bing.  229,  and  this  is  in  line  with  all  the 
authorities.  Stanton  v.  Allen,  5  Den  484,  441;  License  Tax  cases,  5  Wall. 
462,  469;  29  Alb.  Law  Jour.  808;  Greenhood  Pub.  Pol.  116. 

8.  It  is  the  tendency  of  the  act  or  contract  to  injure  the  public,  which 
determines  its  invalidity,  and  not  the  fstct  of  injury. —  Qreenhood  states 
the  rule  in  this  regard  as  follows:  "  It  is  the  tendency  of  the  class  of  contracts 
to  which  an  agreement  belongs,  which  determines  its  validity,  and  not  the  fact 
whether,  in  the  particular  case,  it  had  any  prejudicial  effect."  Greenhood 
Pub.  Pol.  5.  As  it  has  often  been  attempted  to  sustain  particular  contracts  by 
showing  or  claiming  that  they  have  resulted  beneficially  to  the  public,  we 
quote  some  expressions  of  opinion  upon  this  point  from  cases  in  which  such 
claim  has  been  made  and  denied:  "  The  law  looks  to  the  general  tendency  of 
iuch  agreements,  and  it  closes  the  door  of  temptation  by  refusing  them  recog- 
nition in  any  of  the  courts  of  the  country.*'    Tool  Co.  v.  Norris,  2  Wall.  45,  56. 

"  When  a  contract  belongs  to  a  class  which  is  reprobated  by  public  policy, 
it  will  be  declared  void,  although  in  that  particular  instance  no  injury  to  the 
public  may  have  resulted.  The  case  must  yield  to  the  principle,  not  Uie  prin- 
ciple io  the  case."  Firemen's  Charitable  Assn.  v.  Berghaus,  18  La.  Ann.  209, 
S10.  "  The  end  accomplished  is  not  the  test  by  which  we  are  to  judge  of  the 
validity  of  the  contract,  but  rather  the  end  aimed  at  by  the  parties."  Weld 
T.  Lancaster,  56  Hainc,  458,  458. 

**  The  question  of  the  validity  of  the  contract  does  not,  however,  depend 
upon  the  circumstance  whether  it  can  be  shown  that  the  public  has,  in  fact, 
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suffered  any  detriment,  but  whether  the  contract  is,  in  its  nature,  such  as 
might  have  been  injurious  to  the  public."  Holladay  v.  Patterson,  5  Oreg.  177, 
180.  "In  all  cases  where  contracts  are  claimed  to  be  void  as  against  public 
policy,  it  matters  not  that  any  particular  contract  is  free  from  any  taint  of 
actual  fraud,  oppression  or  corruption.  The  law  looks  to  the  general  tendency 
of  such  contracts.  The  vice  is  in  the  very  nature  of  the  contract,  and  it  is  con- 
demned as  belonging  to  a  class  which  the  law  will  not  tolerate."  Richardson 
V.  Crandall,  48  N.  Y.  848,  362. 

The  same  point  has  been  adjudicated  and  similar  views  expressed  in  numer- 
ous other  cases.  Richardson  v.  Buhl,  1  Am.  R.  R.  &  Corp.  Rep.  534,  557; 
People  ex  rel.  Peabody  v.  Chicago  Gas  Trust,  1  Am.  R.  R.  «&  Corp.  Rep.  662; 
State  V.  Nebraska  Distilling  Co.,  1  Am.  R.  R.  &  Corp.  Rep.  604;  State  ex  rel. 
Attorney -General  v.  Standard  Oil  Co.,  5  Am.  R.  R.  &  Corp.  Rep.  679;  People  v. 
Sheldon,  8  Am.  R.  R.  &  Corp.  Rep.  581;  Chaplin  v.  Brown  Bros.,  83  Iowa,  156; 
48  N.  W.  Rep.  1074;  Anderson  v.  Jett,  89  Ky.  875;  12  8.  W.  Rep.  670; 
Fuller  V.  Dame,  18  Pick.  472;  Atcheson  v.  Mallon,  43  N.  Y.  147,  149;  Mills 
V.  Mills,  40  N.  Y.  543;  DeWitt  Wire  Cloth  Co.  v.  New  Jersey  Wire  Cloth  Co.. 
16  Daly,  529;  14  N.  Y.  Supp.  277;  Crawford  v.  Wick,  18  Ohio  St.  190; 
Texas  Standard  Cotton  Oil  Co.  v.  Slone,  83  Tex.  650;  19  S.  W.  Rep.  274; 
Marshall  v.  Baltimore  &  Ohio  R.  Co.,  16  How.  314,  334. 

9.  Whetlier  a  contract  la  opposed  to  public  policy  is  a  queation  of 
law  for  th.e  court  and  not  of  fact  for  the  jury. —  In  Pierce  v.  Randolph, 
12  Tex.  290,  the  trial  court  submitted  the  question  to  the  jury,  and  this  was 
held  to  be  error.  All  the  cases  proceed  upon  the  assumption  that  the  question 
is  one  of  law,  and  it  would  appear  that  no  attempt  has  been  made  to  treat  it 
otherwise,  except  in  the  above  case.  Greenhood  Pub.  Pol.  123;  29  Cent. 
Law  Jour.  309. 

10.  The  objection  that  a  contract  la  cpntraxy  to  public  policy  may 
"be  taken  at  any  stage  of  the  proceedings,  and  by  the  court  of  its  own 
motion. —  •'Whenever  the  illegality  appears,  whether  the  evidence  comes 
from  one  side  or  the  other,  the  disclosure  is  fatal  to  the  case.  No  consent  of 
the  defendant  can  ncutmlize  its  effect.  A  stipulation  in  the  most  solemn  form 
to  waive  the  objection  would  be  tainted  with  the  vice  of  the  original  contract, 
and  void  for  the  same  reasons.  Wherever  the  contamination  reaches  it 
destroys.  The  principle  to  be  extracted  from  all  the  cases  is  that  the  law  will 
not  lend  its  support  to  a  claim  founded  upon  its  violation."  Cop  pell  v.  Hall, 
7  Wall.  542,  5o8,  559.  To  the  same  effect  is  Oscanyan  v.  Arms  Co.,  103  U.  8. 
261,  where  it  was  held  sufficient  if  the  illegality  appears  from  the  opening 
statement  of  counsel.  In  Richardson  v.  Buhl,  1  Am.  R.  R.  &  Corp.  Rep.  534, 
the  parties  not  only  did  not  raise  the  point,  but  were  apparently  anxious  to 
suppress  it.  The  court,  however,  took  it  up  of  its  own  motion  and  held  the 
contmct  in  question  to  be  illegal.  Champlin.  J.,  says:  "It  is  not  necessary 
that  the  parties,  or  either  of  them,  should  rely  upon  the  fact  that  the  contract 
is  one  which  it  is  against  the  policy  of  the  law  to  enforce.  Courts  will  take 
notice,  of  their  own  motion,  of  illegal  contracts  which  come  before  them  for 
adjudication,  and  will  leave  the  parties  where  they  have  placed  themselves." 
P.  567. 
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BiOHABDB  v.  Amebioak  Desk  &  Seattnq  Co. 

(Supreme  Court  of  Wisconsin,  April  10,  1894.) 

1.  CoirrBACTS  in  restraint  of  trade.  General  rule  as  to  validity. 
Reasonableness.  Contracts  in  restraint  of  trade  are  void,  as  being  against 
public  policy,  unless  founded  upon  a  valuable  consideration,  and  limited,  as 
regards  time,  space  and  the  extent  of  the  trade,  to  what  is  reasonable  under 
the  circumstances  of  the  case,  for  the  reason  that  they  tend  to  deprive  the 
public  of  the  services  of  the  parties  in  the  employments  and  capacities  in  which 
they  are  most  useful,  and  that  they  tend  to  expose  the  public  to  the  evils  of 
monopoly. 

2.  Test  of  reasonablene8&  The  test  as  to  whether  the  restraint  is  reason- 
able or  not  is,  whether  the  restraint  is  such  only  as  to  afford  a  fair  protection 
to  the  interests  of  the  party  in  whose  favor  it  is  given,  and  not  so  large  as  to 
interfere  with  the  interests  of  the  public. 

3.  Reasonableness  a  question  of  law.  Whether  a  restraint  is  reason- 
able in  any  given  case  is  a  question,  not  of  fact,  but  of  law  for  the  court. 

4.  Presumption  as  to  validity.  All  restraints  are  presumptively  bad,  if 
nothing  more  appears,  but  if  the  facts  and  circumstances  are  set  forth  or  made 
to  appear,  then  the  court  is  to  judge  whether  it  is  reasonable  or  not. 

5.  Party  relying  upon  contract  in  restraint  of  trade  must  aver 
FACTS  TO  show  IT  REASONABLE.  Plaintiff's  assignor  and  defendant  were  cor- 
porations engaged  in  manufacturing  and  selling  school  and  other  furniture. 
They  entered  into  an  agreement  by  which  defendant  agreed  to  purchase  of 
plaintiff's  assignor  $200,000  worth  of  furniture  and  the  latter  agreed  not  to 
sell  such  furniture  in  parts  of  Wisconsin  and  Michigan  and  some  thirty  other 
states  and  territories,  and  defendant  agreed  not  to  trade  in  the  remainder  of 
the  United  States.  In  an  action  for  goods  sold  and  delivered,  defendant  set 
up  this  contract,  and  alleged  breaches  of  it  as  a  counterclaim.  There  was 
nothing  to  show  the  ordinary  amount  of  manufacture  and  sale  by  either  party, 
or  that  defendant  had  established  a  trade  in  more  than  one  state  out  of  the 
thirty.  Held,  that  the  pleading  was  demurrable  in  not  affirmatively  showing 
that  the  restraint  was  reasonably  necessary  to  protect  defendant's  interest 
under  the  contract. 

ACTION  by  William  D.  Kichards,  assignee,  etc.,  against 
American  Desk  and  Seating  Company.  From  an  order 
overruling  a  demurrer  to  defendant's  counterclaim,  plaintiff 
appeals. 

The  plaintiff  sues  as  assignee  of  the  Manitowoc  Manufacturing 
Company,  a  Wisconsin  corporation,  which  was  engaged  in  the 
manufacture  and  sale  of  school,  church  and  opera  house  furniture, 
and  other  furniture  and  specialties,  and  the  defendant  is  an 
Illinois  corporation,  and  during  the  times  named  in  the  pleadings 
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was  engaged  in  buying,  selling  and  manufacturing  the  same  kinds 
of  furniture.  The  action  is  brought  for  the  recovery  of  $10,000 
for  goods,  wares  and  merchandise  of  the  kind  above  mentioned^ 
sold  and  delivered  by  the  plaintiff's  assignor  to  the  defendant. 
The  defendant  set  up  two  counterclaims  for  damages,  in  all  in  the 
sura  of  $370,000,  for  alleged  breaches  of  two  certain  written 
agreements  executed  by  the  plaintiff's  assignor  and  the  defend- 
ant; one  of  them,  dated  February  8,  1889,  was  to  terminate 
February  1,  1894,  and  the  other  and  material  one  was  made  June 
18,  1890,  and  was  to  continue  in  force  until  December  31,  1894. 
The  question  presented  was  whether  these  contracts  were  valid  or 
void  as  against  public  policy,  as  being  in  restraint  of  trade.  By 
the  first  contract  it  was  agreed  that  the  plaintiff's  assignor  should 
make,  in  such  quantities  and  kinds  as  might  be  ordered  by  the 
defendant,  and  deliver  the  same  free  on  board  at  Chicago,  111., 
opera  and  church  chairs,  pews,  settees,  bank,  church,  hall,  lodge, 
office,  store  and  school  furniture,  including  store  stools,  measuring 
machines,  goods  and  book  shelves,  and  other  specialties,  all  of 
which  were  "  to  be  made  for  and  sold  to  the  defendant  only, 
during  the  term  of  this  contract,"  and  the  defendant  agreed  "  to 
purchase  $250,000  worth  of  goods  under  this  contract"  of  the 
plaintiff's  assignor.  By  the  second  contract  the  plaintiff's 
assignor  was  to  make  and  deliver  to  the  defendant,  free  on 
board  at  Chicago,  goods  manufactured  by  it,  in  such  quanti- 
ties and  kinds  as  might  be  ordered  by  the  defendant,  of 
substantially  the  same  character  as  provided  in  the  first  contract, 
and  the  orders  of  the  defendant  were  to  have  a  preference  overall 
other  work.  After  making  provisions  with  regard  to  patterns  and 
other  matters  not  material  to  tlie  present  question,  it  was  stip- 
ulated that  the  prices  to  be  paid  by  the  defendant,  except  for  the 
iron  parts  or  castings,  should  not  exceed  the  prices  charged  by  any 
other  responsible  manufacturer  for  like  goods,  and  prices  were 
specified  for  the  iron  parts.  It  was  agreed  that,  if  the  plaintiff's 
assignor  fulfilled  the  covenants  on  its  part,  the  defendant  should 
purchase  of  the  plaintiff'-s  assignor  "  during  the  period  of  this  con- 
tract, and  under  its  terms,  goods  or  other  articles  to  the  amount  of 
not  less  than  $200,000,"  specifying  the  time  and  manner  of  pay- 
ment for  the  same,  and  that,  "  during  the  term  of  this  contract, 
the  party  of  the  first  part  (plaintiff's  assignor)  shall  not  sell,  either 
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directly  or  indirectly,  any  of  the  goods  or  articles  of  the'  several 
kinds  hereinbefore  agreed  to  be  made  for  and  delivered  to  the 
party  of  the  second  part,  within  the  following  described  territory, 
west  of  and  including  the  following  counties  in  Wisconsin :  Ash- 
land, Price,  Taylor,  Clark,  Jackson,  Monroe,  Vernon  and  Richland, 
and  sonth  of  and  including  the  following  counties  :  Iowa,  Dane, 
Jefferson,  Waukesha  and  Milwaukee ;  in  Michigan,  all  the  ter- 
ritory south  of  and  including  the  following  counties :  Muskegon, 
Kent,  Montcalm,  Gratiot,  Saginaw,  Tuscola  and  Huron ;  and  all  of 
the  following  named  states  and  territories :  Illinois,  Indiana,  South 
Carolina,  Georgia,  Florida,  Alabama,  Mississippi,  Louisiana, 
Arkansas,  Missouri,  Iowa,  Minnesota,  North  Dakota,  South 
Dakota,  Nebraska,  Kansas,  Indian  Territory,  Texas,  New  Mexico, 
Colorado,  Wyoming,  Montana,  Washington,  Idaho,  Oregon, 
Nevada,  Utah,  California,  Arizona  and  Mexico.  Nor  shall  the 
party  of  the  first  part,  during  the  term  of  this  contract,  sell  any 
of  said  goods  or  articles  to  any  person,  firm  or  corporation  whom 
it  knows,  or  has  good  reason  to  believe,  intends  to  resell  the 
same  within  said  territory."  It  was  further  agreed  "  that,  dur- 
ing the  term  of  this  contract,  the  party  of  the  second  part 
(the  defendant)  shall  not  sell,  either  directly  or  indirectly,  any 
of  the  goods  or  articles  of  the  several  kinds  hereinbefore  agreed 
to  be  made  for  and  delivered  to  it  (except  as  hereinafter  expressly 
provided)  within  the  following  described  territory :  In  Wisconsin, 
all  of  the  territory  east  of  the  following  counties :  Ashland,  Price, 
Taylor,  Clark,  Jackson,  Monroe,  Vernon  and  Ricliland,  and 
north  of  the  following  counties:  Iowa,  Dane,  Jefferson,  Wau- 
kesha and  Milwaukee  ;  in  Michigan,  all  of  the  territory  north 
of  the  following  counties :  Muskegon,  Kent,  Montcalm,  Gratiot, 
Saginaw,  Tuscola  and  Huron ;  and  all  of  the  following  states  and 
territories:  Maine,  New  Hampshire,  Vermont,  Massachusetts, 
Rhode  Island,  Connecticut,  New  York,  New  Jersey,  Pennsylvania, 
Delaware,  Maryland,  West  Virginia,  Virginia,  North  Carolina, 
Tennessee,  Kentucky  and  Ohio.  Nor  shall  the  party  of  the 
second  part,  during  the  term  of  this  contract,  sell  any  of  said 
goods  or  articles  to  any  person,  firm  or  corporation  whom  it 
knows,  or  has  good  reason  to  believe,  intends  to  resell  the  same 
within  said  last-described  territory ;  provided,  however,  and  it  is 
expressly  agreed,  that  the  party  of  the  second  part,  or  its  agents, 


102  KioHABDs  V.  Amebican  Desk  &  Seating  Co. 

may  sell  in  any  part  of  the  United  States  the  desk  known  as  the 
^  Yale  desk,'  school  apparatus  and  settees,  and  bank,  office  and 
store  furniture,  and  that  any  sale  of  said  Yale  desk,  or  any  school 
apparatus  or  settees,  or  any  bank,  office  or  store  furniture,  in  any 
state  or  territory  by  the  party  of  the  second  part,  or  any  of  its 
agents,  shall  not  be  deemed  a  violation  of  this  contract  or  any  of 
its  provisions.  *  *  *  A  sum  equal  to  twenty-five  per  cent 
of  the  amount  of  any  sale  made  by  either  of  the  parties  in  vio- 
lation of  the  provisions  of  the  contract,  as  liquidated  damages, 
and  not  as  a  penalty,  shall  be  paid  by  the  party  making  any  such 
sale,  to  the  other  party,  but  the  delivery  by  either  of  the  parties 
within  the  territory  of  the  other,  under  and  in  performance  of 
any  existing  contract,  shall  not  be  construed  as  a  violation  of  this 
contract."  It  was  further  agreed  that  each  of  the  parties  should 
transfer  to  the  other  any  agency  or  agencies  it  might  then  have, 
and  the  good  will  of  any  business  it  may  have  established,  within 
the  territory  of  the  other  as  thus  defined ;  the  plaintiff's  assignor 
was  to  pay  to  the  defendant  a  commission  of  five  per  cent  on  the 
amount  received  for  any  goods  or  articles  which  might  be  there- 
after delivered  by  it  to  any  person,  firm  or  corporation  within  the 
territory  of  the  party  of  the  second  part,  under  any  then  exist- 
ing contracts ;  and,  further,  that  the  first-named  contract  should 
not  be  in  force  thereafter,  but  that  this  contract  or  any  of  its  pro- 
visions should  not  be  construed  "  as  ;Wf'aiving  or  releasing,  or  in 
any  way  impairing,  any  claim  or  right  of  action  either  party  may 
have  against  the  other  under  and  by  reason  of  said  contract  of 
February  8,  1889,  or  otherwise." 

The  first  counterclaim  is  for  damages  for  neglecting  and  refus- 
ing to  manufacture  $100,000  worth  of  goods  ordered  under  the 
last-named  contract,  in  the  amount  of  $25,000,  and  for  a  claim 
for  mistakes  in  filling  orders,  for  not  replacing  castings  that  were 
imperfect  and  broken,  and  unreasonably  delaying  the  shipment 
of  goods  ordered,  the  sum  of  $5,000,  and  in  the  sum  of  $3,000 
for  patterns  not  paid  for  or  returned,  furnished  by  the  defend- 
ant under  tlie  second  contract ;  twenty-five  per  cent  liquidated 
damages  on  damages  sustained  by  the  sale  of  nearly  all  the 
different  kinds  of  manufactured  goods  specified  in  the  con- 
tract in  the  defendant's  district  during  the  years  1890,  1891, 
1892,  in  the  state  of  Illinois,  on   sales  amounting  to  $40,000; 
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in  Indiana,  $10,000 ;  South  Carolina,  $5,000  ;  Georgia,  $10,000 ; 
Florida,  $10,000;  Alabama,  $5,000;  Mississippi,  $5,000;  Lou- 
isiana, $7,000;  the  state  of  Wisconsin,  $10,000;  Missouri, 
$15,000 ;  Iowa,  $10,000 ;  Mumesota,  $15,000 ;  North  Dakota^ 
$5,000;  South  Dakota,  $5,000;  Nebraska,  $10,000;  Kansas, 
$15,000  ;  Indian  Territory,  $1,000 ;  Texas,  $15,000  ;  New 
Mexico,  $4,000;  Colorado,  $10,000;  Wyoming,  $5,000;  Mon- 
tana, $8,000;  Washington,  $15,000;  Idaho,  $5,000;  Oregon, 
$10,000;  Nevada,  $5,000;  Utah,  $7,000;  California,  $25,000; 
Arizona,  $3,000 ;  Mexico,  $5,000 ;  in  territory  in  Wisconsin,  in 
which  it  agreed  not  to  sell,  $20,000 ;  in  like  forbidden  districts  in 
the  state  of  Michigan,  $50,000 ;  in  all,  amounting  to  $365,000, 
upon  which  damages  were  claimed  in  the  sum  of  $91,250.  The 
second  counterclaim  was  for  the  sum  of  $5,000,  founded  upon  a 
provision  of  the  second  contract  above,  to  the  eflEect  that  the 
plaintiffs  assignor  should  pay  to  the  defendant  a  commission  of 
five  per  cent  on  the  amount  the  plaintiffs  assignor  received  for 
any  goods  or  articles  which  it  might  thereafter  deliver  to  any  per- 
son, firm  or  corporation  within  the  defendant's  territory  under 
any  then  existing  contracts,  and  which,  in  effect,  was  a  part  con- 
sideration for  the  defendant's  stipulations ;  and  it  was  alleged  that 
the  defendant  had  sold  and  delivered,  for  the  plaintiff's  assignor, 
such  goods,  wares,  etc.,  to  the  amount  of  $100,000,  and  that  it  was 
entitled  by  the  terms  of  said  contract  to  a  commission  of  five  per 
cent,  amounting  to  $5,000.  The  plaintiff  demurred  separately 
to  each  of  these  counterclaims,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  defense,  nor  sufficient  to  constitute 
a  counterclaim.  The  Circuit  Court  made  an  order  overruling  the 
demurrers,  from  which  the  plaintiff  appealed. 

Nash  cfe  Naah^  for  appellant.  MarJcham  <&  Markham,  for 
respondent. 

PiNNBY  J.  {after  stating  the  faots).  The  agreement  in  ques- 
tion is  in  partial  or  limited  restraint  of  the  trade  of  both  of  the 
parties  to  it  in  certain  lines  of  articles  which  were  to  be 
manufactured  and  sold  by  the  plaintiffs  assignor  to  the  defend- 
ant, up  to  the  amount  of  $200,000,  and  during  a  period  of  less 
than  four  years.     By  the  terms  of  the  agreement  the   plain- 
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tiff's  assignor  was  prevented  from  selling,  directly  or  indi- 
rectly, any  other  like  articles  of  its  manufacture  during  that 
time  in  a  large  part  of  Wisconsin  and  of  Michigan,  and  in 
any  part  of  thirty  other  states  and  territories  of  the  United 
States,  and  a  like  restraint  was  imposed  on  the  defendant  as  to  the 
remainder  of  Wisconsin  and  Michigan,  and  all  the  other  states  of 
the  Union.  Both  counterclaims  are  founded  upon,  and  grow  out  of, 
the  alleged  breaches  by  the  plaintiff's  assignor  of  provisions  of  this 
contract,  and  are  dependent  upon  its  validity,  but  the  more  import- 
ant one  relates  to  a  claim  to  recover  twenty-five  per  cent  of  the 
amount  of  sales  alleged  to  have  been  made  by  the  plaintiff's  assignor 
within  said  period  in  the  territory  set  apart  exclusively  to  the 
defendant  for  making  sales  of  such  articles.  It  will  be  seen  from 
the  statement  of  the  case  that  the  restraint  against  the  plaintiff's 
assignor,  alleged  to  have  been  violated,  was  total  in  all  the  states 
and  territories  named  in  it,  except  Wisconsin  and  Michigan, 
where  it  extended  to  parts  only  of  those  states,  but  it  was  limited 
in  respect  to  the  time  it  was  to  continue.  That  any  agreement 
in  restraint  of  trade  of  one  of  the  parties  to  a  contract  is  void, 
as  being  against  public  policy,  unless  founded  upon  a  valuable 
consideration,  and  limited,  as  regards  time,  space  and  the  extent 
of  the  trade,  to  what  is  reasonable  under  the  circumstances  of  the 
case,  is  well  settled,  for  the  reason  that  such  contracts  tend  to 
deprive  the  public  of  the  services  of  parties  in  the  employments 
and  capacities  in  which  they  are  most  useful,  and  that  they  tend 
to  expose  the  public  to  the  evils  of  monopoly.  Kellogg  v.  Lar- 
kin,  3  Pin.  123 ;  Laubenheimer  v.  Mann,  17  Wis.  561 ;  Alger  v. 
Tha<;her,  19  Pick.  51 ;  Bishop  v.  Palmer,  146  Mass.  469,  473 ;  16 
N.  E.  Eep.  299 ;  Navigation  Co.  v.  Winsor,  20  Wall.  66,  67 ; 
Gibbs  V.  Gas  Co.,  130  U.  S.  396;  9  Sup.  Ct.  Kep.  553; 
Lange  v.  Werke,  2  Ohio  St.  519 ;  Telegraph  Co.  v.  Crane, 
(Mass.)  35  N.  E.  Rep.  98.  These  cases  show,  and  many  others 
might  be  cited  to  the  same  effect,  that  it  is  essential,  in  order 
not  to  be  unreasonable,  that  the  restraint  imposed  must  not  be 
larger  than  is  plainly  required  for  the  protection  of  the  party 
with  whom  the  contract  is  made,  and  whether  it  is  reasonable  in 
a  given  case  is  a  question,  not  of  fact,  but  of  law  for  the  court. 
Poll.  Cont.  366-368;  Washburn  v.  Dosch,  68  Wis.  440;  32 
N.  W.  Rep.  551.     The  test  as  to  whether  the  restraint  is  reason- 
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able  or  not  is  well  expressed  in  the  often-cited  case  of  Homer  v. 
Graves,  7  Bing.  735,  743,  where  it  is  said :  "  The  question  is 
whether  the  restraint  is  such  only  as  to  afford  a  fair  protection  to 
the  interests  of  the  party  in  favor  of  whom  it  is  given,  and  not 
60  large  as  to  interfere  with  the  interests  of  the  public.  What- 
ever restraint  is  larger  than  the  necessary  protection  of  the  party 
can  be  of  no  benefit  to  either.  It  can  only  be  oppressive ;  and, 
if  oppressive,  it  is,  in  the  eye  of  the  law,  unreasonable."  It  is 
said,  in  substance,  in  many  cases,  that  all  restraints  are  presumed 
to  be  bad,  but,  if  the  circumstances  are  set  forth,  that  presump- 
tion may  be  excluded,  and  the  court  is  to  judge  of  these  circum- 
stances whether  the  contract  be  valid  or  not.  Taylor  v.  Blanch- 
ard,  13  Allen,  373 ;  Callahan  v.  Donnolly,  13  Am.  Kep.  172,  and 
note  ;  Mallan  v.  May,  11  Mees.  &  W.  853 ;  Lange  v.  Werke,  2 
Ohio  St.  519 ;  KeUogg  v.  Larkin,  3  Pin.  123 ;  Machine  Works 
V.  Perry,  71  Wis.  495,  499,  501 ;  38  N.  W.  Kep.  82.  It  is 
held,  in  substance,  in  these  cases,  that  the  pleading  will  be  bad 
on  demurrer  if  it  does  not  appear  from  the  contract  or  averments 
of  extrinsic  facts  that  the  restraint  was  reasonable.  This  is  in 
accordance  with  the  great  weight  of  authority,  and  seems  to  be 
the  necessary  result  of  the  rule  as  to  the  validity  of  such  restraint. 
The  great  diffusion  of  wealth,  the  wonderful  advances  made  in 
the  methods  and  facilities  for  manufacturing  and  carrying  on 
commerce,  the  manifold  improvements  in  machinery,  and  in  the 
adaptation  of  steam  and  electricity  as  motive  powers,  have 
enlarged  or  opened  numerous  fields  of  industry,  and  wrought 
marvelous  changes,  and  the  tendency  of  the  later  cases  has  been 
in  relaxation  of  the  earlier  rule  in  relation  to  contracts  in  restraint 
of  trade.  The  most  liberal  and  advanced  doctrine  on  the  subject 
in  this  country  is  found  in  the  case  of  Match  Co.  v.  Roeber,  106 
N.  Y.  473 ;  13  N.  E.  Rep.  419,  in  which  the  history  of  the  law  is 
elaborately  considered,  and  a  covenant  excluding  a  manufacturer 
of  matches  who  has  sold  his  property,  stock,  etc.,  from  engaging 
in  the  manufacture  and  sale  of  matches  for  a  period  of  ninety- 
nine  years  within  any  of  the  states  and  territories,  except  Nevada 
and  Montana,  was  sustained.  But  it  appeared  in  that  case  that 
before  such  sale  he  had  carried  on  the  business  of  manufacturing 
friction  matches,  ^^  and  of  selling  the  same  in  the  several  states 
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and  territories  of  the  United  States,  and  in  the  District  of 
Columbia,"  and  so  the  case  really  came  within  the  rule  under 
consideration,  and  the  restraint  was  reasonably  necessary  to  pro- 
tect the  other  party  in  his  purchase,  in  view  of  the  circumstances 
disclosed.  Tode  v.  Gross,  127  N.  Y.  485 ;  28  N.  E.  Kep.  409, 
was  in  relation  to  a  restraint  imposed  upon  the  vendor  of  a  busi- 
ness founded  on  a  secret  process,  but  it  recognizes  and  sustains  the 
general  rule.  A  manufacturing  business  founded  upon  the  use 
of  a  secret  process,  or  the  use  of  patented  processes  or  means,  is 
not  understood  to  be  within  the  rule.  The  cases  of  Leather 
Cloth  Co.  V.  Lorsont,  L.  R.,  9  Eq.  345,  and  Rousillon  v.  Rousil- 
lon,  14  Ch.  Div.  351,  are  understood  to  represent  the  more  mod- 
em views  of  the  law  on  this  subject  in  England.  In  the  former 
case  it  was  said :  ''  All  restraints  upon  trade  are  bad  as  being  in 
violation  of  public  policy,  unless  they  are  actually  and  not 
unreasonably  for  the  protection  of  parties  in  dealing  legally  with 
some  subject-matter  of  the  contract."  The  same  subject  was 
considered  in  the  somewhat  recent  case  of  Davies  v.  Davies,  36 
Ch.  Div.  359,  in  which  Cotton,  L.  J.,  held  the  law  to  be  "  that  a 
limited  restraint  may  be  good,  provided  the  restraint  is  reason- 
able, and  such  as  was  required  for  the  protection  of  parties  with 
whom  the  covenant  is  entered  into,"  and  that  the  rule  ought  not 
to  be  altered  but  by  the  House  of  Lords ;  and  Bowen,  L.  J.,  held 
substantially  the  same  view,  and  notices  that  in  that  case  the 
court  had  no  materials  for  deciding  that  the  covenant  in  question 
was  beneficial  to  the  public,  or  reasonably  necessary  for  the  pro- 
tection of  the  covenantee,  and,  in  substance,  that  to  sustain  it 
would  be  "  leaping  into  the  dark ; "  wliile  Fry,  J.,  was  inclined 
to  adhere  to  his  decision  in  Rousillon  v.  Rousillon,  supra,  and 
hold  that  the  burden  of  proof  as  to  the  validity  of  the  restraint  is 
shifted  by  showing  that  it  has  been  entered  into  for  the  protec- 
tion of  the  interests  of  one  of  the  contracting  parties. 

The  counterclaims  and  second  contract,  made  an  exhibit  thereto, 
are  exceedingly  meager,  and  wholly  insufficient  to  show  that  the 
agreement  of  restraint  insisted  on  by  the  defendant  was  reason- 
ably necessary  for  the  protection  of  its  interests  under  the  con- 
tract. While  it  appears,  by  implication,  that  the  respective  par- 
ties may  have  agencies  in  the  territory  set  apart  to  each  for  the 
sale  of  the  line  of  goods  and  wares  mentioned  in  the  contract. 
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there  is  nothing  to  show  the  amount  of  annual  output  of  these 
goods  and  wares  by  the  plaintiff's  assignor,  or  of  tTie  ordinary 
amount  of  manufacture  and  sale  by  either  party,  or  that  the 
defendant  had  established  or  carried  on  any  trade  in  more  tlian 
one  state  out  of  the  thirty  states  and  territories  to  which  the 
restraint  it  seeks  to  enforce  extends,  and  in  respect  to  which  it 
charges  violations  of  this  restraint  by  the  plaintiff's  assignor. 
The  counterclaims  wholly  fail  to  show  that  the  defendant's 
interest  for  less  than  four  years  in  the  sale  and  disposition  of 
$200,000  in  value  of  the  goods  and  wares  mentioned,  even  upon 
the  most  liberal  view  of  the  subject,  and  under  the  existing  state 
of  trade  and  competition,  would  justify  the  very  extensive 
restraint  relied  on.  It  follows  from  these  views  that,  upon  the 
face  of  the  pleadings,  it  is  not  made  to  appear  that  the  contract 
was  a  reasonable  and  valid  one,  and,  therefore,  the  portions  of 
the  order  appealed  from  are  erroneous.  The  parts  of  the  order 
of  the  Circuit  Court  appealed  from  are  reversed,  and  the  cause  is 
remanded,  with  directions  to  sustain  the  plaintiff's  said  demurrers 
to  the  counterclaims.* 

CONTRACTS  IN  RESTRAINT  OF  TRADE  CONSIDEltiED  WITH 
REFERENCE  TO  THE  BEARING  OF  THE  PRINCIPLES  INVOLVED 
UPON  THE  VALIDITY  OF  POOLS  AND  TRUSTS. 

A  Historical  view  of  cases  and  doctrines. 

B.  Conclusions  —  Rule  as  to  general  and  partial  restraints. 

C.  Vaudftt  of  rbstraintb — General  principles — Reasonableness 

THE  test. 

D.  Reasonableness  as  respects  the  parties. 

E.  Reasonableness  as  respects  the  public  —  Cases  classified  ani> 
oonscdbred  with  respect  to  their  effect  upon  trade. 

P.  Contracts  and  restraints  entered  into  for  the  purpose,  or 
which  have  the  effect,  of  doing  away  with  existing  competition. 

G.  Validity  of  restraint  as  affected  by  the  njcture  oF*TjBra  business 
bebtbaimed. 

H.  Miscellaneous  questions. 

1.  Puxpose  of  the  note. — The  subject  of  contnCbts  in  restraint  of  trade 
does  not  fall  strictly  within  the  purview  of  these  reports.  The  law  and  decis- 
ions on  the  subject  are,  however,  much  considered  and  discussed  in  cases  relat- 
ing to  trust  and  trade  combinations,  and  we  have  essayed  to  include  the  sub- 
ject of  such  combinations,  which  are  frequently,  if  not  generally,  affected, 
through  an  association  or  consolidation  of  corporations,  or  other  corporate 
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action.  We  shall  endeavor  to  present  in  this  note  such  phases  of  the  subject 
as  have  a  bearing  upon  the  questions  growing  out  of  such  combinations,  which 
are  occupying  more  and  more  the  attention  of  the  courts,  of  the  legislatures 
and  of  the  students  of  social  and  political  economy.  Questions  relating  to  the 
Talidity  of  such  contracts  are  particularly  considered,  though  some  other 
questions  are  briefly  discussed. 

A.   Historical  View  op  Casks  and  Doctrines. 

2.  Early  doctrine  —  all  restraints  of  trade  void. —  "  There  was  an  early 
period  in  English  history,"  says  Bowen,  L.  J.,  in  ^laxim-Nordenfeldt  Guns 
&  Ammunition  Co.  v.  Nordenfeldt,  (1893)  1  Ch.  630,  651,  **  when  the  courts 
set  their  face  apparently  against  all  restrictions  upon  trade  alike,  whether  lim- 
ited or  unlimited."  In  a  case  decided  in  1415,  suit  was  brought  upon  a  bond 
with  a  condition  that  if  the  obligor  did  not  exercise  his  trade  of  a  dyer  within 
a  certain  town  for  six  months,  then  it  should  be  void,  otherwise,  in  full  force. 
The  court,  by  Mr.  Justice  Hull,  held  the  bond  to  be  void  as  against  the  com- 
mon law,  and,  as  has  been  observed,  made  his  name  immortal  In  the  books  by 
exclaiming  in  his  anger:  "  By  God,  if  the  plaintiff  were  here,  I  would  send 
him  to  prison  until  he  paid  a  fine  to  the  king  for  daring  to  restrain  the  liberty 
of  the  subject."  Year  Book,  2  Hen.  Y,  5,  pi.  26.  See  comments  on  this  case 
by  Lord  St.  Leonards  in  Bgerton  v.  Earl  Brownlow,  4  H.  L.  Cas.  1.  As  late 
as  1601,  it  was  held,  in  Colgate  v.  Bachelor,  Cro.  Eliz.  872,  to  be  against  law 
to  prohibit  or  restrain  "any  to  use  a  lawful  trade  at  any  time  or  any  place.'* 
That  such  was  the  early  common  law  seems  to  be  universally  conceded,  and 
many  modern  cases  have  recognized  the  fact.  Wright  v.  Ryder,  36  Cal.  842; 
Vulcan  Powder  Co.  v.  Hercules  Powder  Co.,  96  Cal.  510;  81  Pac.  Rep.  581; 
Alger  V.  Thacher,  19  Pick.  51;  Herreshoff  v.  Bontineau,  17  R.  I.  8;  19  Atl. 
Rep.  712;  Maxim-Nordcnfeldt  Guns  <&  Ammimition  Co.  v.  Nordenfeldt,  (1898) 
1  Ch.  630. 

The  reasons  assigned  for  this  early  doctrine  have  been  stated  as  follows: 
''  At  an  early  period  in  English  jurisprudence,  when  trade  and  the  mechanic 
arts  were  in  their  infancy,  it  was  deemed  a  matter  of  the  greatest  public 
importance  to  encourage  their  growth  and  to  prohibit  contracts  which  tended 
to  abridge  them.  Hence,  the  rule  first  established  was  that  all  contracts  were 
void  which  in  any  degree  tended  to  the  restraint  of  trade,  even  in  a  particular 
circumscribed  locality,  either  for  a  definite  or  unlimited  period.  But  as  popu- 
lation and  trade  increased,  and  there  was,  consequently,  a  greater  competition 
in  all  useful  pursuits,  the  necessity  for  the  stringent  rule  which  before  pre- 
vailed had  in  a  greater  measure  ceased,  and  the  rule  itself  was  greatly  relaxed 
and  modified.  Instead  of  denouncing  as  void  all  contracts  in  restraint  of 
trade,  the  rule,  as  relaxed*  tolerated  such  as  were  restricted  in  their  operation 
within  reasonable  limits."  Wright  v.  Ryder,  36  Cal.  342,  357.  And  in  another 
case:  "  Formerly,  in  England,  the  courts  frowned  with  great  severity  upon 
every  contract  of  this  kind.  The  reasons  for  this  partly  grew  out  of  the  Eng- 
lish law  of  apprenticeship,  by  which,  in  its  original  severity,  no  person  could 
exercise  any  regular  trade  or  handicraft  except  after  having  served  a  long 
apprenticeship.  Hence,  if  a  person  was  prevented  from  pursuing  his  particu- 
lar trade,  he  was  practically  deprived  of  all  means  of  earning  a  livelihood,  and 
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the  state  was  deprived  of  his  services."    National  Benefit  Co.  v.  Union  Hospl- 
tal  Co.,  45  Minn.  ^2;  47  N.  W.  Rep.  806.     See,  also.  Spelling  on  Trusts,  §  4. 
8.  Later  doctrine  —  all  general  restraints  void  —  partial  restraints 
valid  if  reasonable. —  The  earliest  case  in  which  a  contract  in  restraint  of 
trade  was  held  valid  is  that  of  Rogers  v.  Parry,  2  Bulst.  186,  decided  in  1618. 
This  was  followed  in  1620  by  Broad  v.  JoUyfe,  Cro.  Jac.  596.     In  these  cases 
contracts  not  to  carry  on  business  in  a  particular  place  were  held  valid.     It  is 
probable  that  the  first  departure  from  the  ancient  common  law  was  to  sanction 
restraints  from  carrying  on  a  particular  trade  in  a  particular  shop  or  street. 
See  remarks  of  Bo  wen,  L.  J.,  in  Mazim-Nordenfeldt  Guns  &  Ammunition  Co. 
V.  Nordenfeldt,  (1898)  1  Ch.  655.    About  a  century  after  Rogers  v.  Parry  was 
decided  Chief  Justice  Parker  rendered  an  opinion,  in  Mitchell  v.  Reynolds,  1 
P.  Wms.  181;  1  Smith's  Lead.   Cas.  (Pt.  1)  ♦SO?,  (7th  Am.  ed.)  705  (1711).  in 
which  all  the  cases  were  reviewed  and  which  was  accepted  as  authoritative, 
both  in  its  dicta  and  ad  judicata,  for  more  than  a  century  afterwards.     The 
Supreme  Court  of  the  United  States  has  referred  to  it  as  "the  foundation  of 
the  rale  in  relation  to  the  invalidity  of  contracts  in  restraint  of  trade."   Gibbs  v. 
Baltimore  Gas  Co.,  180  U.  S.  896,  409;  Fowle  v.  Park.  181  U.  8.  88,  96.    The 
action  was  upon  a  bond  with  a  condition  ''that  whereas  the  defendant  had 
assigned  to  the  plaintiff  a  lease  of  a  messuage  and  bakehouse  in  Liquorpond 
street,  in  the  parish  of  St.  Andrews,  Holbom,  for  the  term  of  five  years; 
now,  if  the  defendant  should  not  exercise  the  trade  of  a  baker  within  that 
parish,  during  the  said  term,  or,  in  case  he  did,  should  within  three  days  after 
proof  thereof  made,  pay  to  the  plaintiff  the  sum  of  fifty  pounds,  then  the  said 
obligation  to  bo  void."    The  defendant  prayed  oyer  of  the  condition  and 
pleaded  that  he  was  a  baker  by  trade;  that  he  had  served  an  apprenticeship 
therein  and  that,  by  reason  thereof,  the  bond  was  void  in  law.     The  plaintiff 
demurred.    The  court  sustained  the  demurrer  and  gave  judgment  for  the 
plaintiff.     Parker,  Ch.  J.,  says:  '*  The  general  question  upon  this  record  is, 
whether  this  bond,  being  made  in  restraint  of  trade,  be  good?    And  we  are  all 
of  opinion  that  a  special  consideration  being  set  forth  in  the  condition,  which 
shows  that  it  was  reasonable  for  the  parties  to  enter  into  it,  the  same  is  good; 
and  that  the  true  distinction  of  this  case  is  not  between  promises  and  bonds, 
but  between  contracts  toith  and  without  consideration;  and  that  wherever  a 
sufficient  consideration  appears  to  make  it  a  proper  and  useful  contract,  and 
such  as  cannot  be  set  aside  without  injury  to  a  fair  contractor,  it  ought  to  be 
maintained;  but  with  this  constant  diversity,  viz.,  where  the  restrunt  is  gen- 
eral not  to  exercise  a  trade  throughout  the  kingdom,  and  where  it  is  limited 
to  a  particular  place;  for  the  former  of  these  must  be  void,  being  of  no  benefit 
to  either  party,  and  only  oppressive,  as  shall  be  shown  by  and  by."    The 
chief  Justice  then  proceeds  "to  state  the  law"  upon  the  subject  and  ''to 
reconcile  the  Jarring  opinions."    The  result  of  this  "  endeavor,"  so  far  as  con- 
tracts in  restraint  of  trade  are  concerned,  may  be  summed  up  as  follows:  First, 
general  restraints,  or  restraints  extending  to  the  whole  kingdom,  are  void; 
second,  particular  restraints,  or  restraints  as  to  particular  persons  or  places,  if 
made  upon  a  good  and  adequate  consideration  and  under  circumstances  which 
show  that  it  was  reasonable  for  the  parties  lo  enter  into  them,  are  valid ;  third,  all 
eontiacta  in  restraint  of  trade,  if  nothing  more  appears,  are  presumed  to  be 
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bad.  Only  the  second  of  these  propositions  was  adjudicated  in  the  case 
before  the  court,  and  what  was  said  upon  the  other  points  was  dictum  only. 

As  already  remarked,  the  conclusions  of  Chief  Justice  Parker  were 
accepted  as  law  for  more  than  a  century  following  their  announcement,  and 
no  case  appears  in  conflict  therewith  until  we  come  to  Whittaker  v.  Howe,  8 
Beav.  888,  decided  in  1841.  Contracts  in  general  restraint  of  trade  were  uni- 
formly regarded  as  void,  but  restraints  limited  in  extent  and  reasonable  in  fact 
were  sustained.  A  few  of  the  cases  are  referred  to  for  illustration.  Homer 
Y.  Ashford,  8  Bing.  322  (1825);  Archer  v.  Marsh,  6  A.  <&  £.  959;  33  £.  C.  L. 
R.  498  (1837);  Hitchcock  v.  Coker,  6  A.  &  E.  438;  33  E.  C.  L,  R  241  (1837); 
Goodman  v.  Henderson,  58  Ga.  567;  Bowser  v.  Bliss.  7  Blackf.  and.)  344(1845); 
Pierce  v.  Fuller,  8  Mass.  223;  Palmer  v.  Stebbins,  3  Pick.  188;  Pierce  ▼. 
Woodward,  6  Pick.  206;  Lange  v.  Werke,  2  Ohio  St.  519;  Curtis  v.  €lokey,  68 
N.  Y.  800;  Kellogg  v.  Larkin,  3  Pin.  (Wis.)  123;  3  Chand.  183.  During 
this  period  —  from  1711  to  1841  —  numerous  cases  were  decided  in  which 
restraints,  covering  much  more  territory  than  the  covenant  passed  upon  in 
Mitchell  V.  Reynolds,  were  sustained.  In  many  cases  the  restraints  held 
valid  extended  to  an  entire  city  or  town,  or  even  county.  In  1793  a  covenant 
by  a  physician  not  to  practice  within  ten  miles  of  where  the  plaintiff  lived, 
was  held  valid  in  Davis  v.  Mason,  5  T.  R.  118.  So  in  Haywood  v.  Young,  2 
Chitty,  407  (1818),  a  covenant  not  to  practice  as  a  surgeon  or  man-midwife  in 
a  specified  town,  or  within  twenty  miles  thereof,  was  upheld.  Covenants 
similar  in  extent  have  been  frequently  sustained.  Proctor  v.  Sargent,  2  Scott 
N.  R.  289  (1840);  Butter  v.  Burleson.  16  Vt.  176  (1844);  Cook  v.  Johnson,  47 
Conn.  175  (1879);  Noble  v.  Bates,  7  Cow.  307  (1827);  McClurg's  Appeal,  58 
Penn.  St.  51  (1868).  In  Whitney  v.  Slayton,  40  Maine,  224  (1855).  a  covenant 
not  to  carry  on  the  business  of  an  iron  founder  within  sixty  miles  of  Calais 
was  held  not  unreasonable  in  extent.  - 

As  early  as  1803  a  covenant  by  an  attorney  not  to  practice  in  London,  or 
within  150  miles  of  there,  was  held  valid  in  Bunn  v.  Guy,  4  East,  190.  In 
Tallis  V.  Tallis,  1  El.  &  Bl.  391;  72  E.  C.  L.  R.  390  (1853),  a  covenant  not  to 
prosecute  a  certain  business  in  London  or  within  150  miles  of  the  general  post 
office  therein,  or  in  Dublin  or  Edinburgh,  or  within  fifty  miles  of  either  place, 
or  in  any  town  in  Great  Biitain  or  Ireland  where  the  plaintiffs  had  an  estab- 
lished agency  within  six  months  preceding  the  agreement,  was  sustained; 
and  also  in  Havens  v.  Parsons,  82  Beav.  328  (1863),  a  covenant  not  to  carry  on 
a  certain  business  within  200  miles  of  Birmingham. 

So  restraints,  extending  to  the  whole  of  a  carrier's  route,  though  100  miles 
or  more  in  length,  were  held  valid  so  far  as  extent  was  concerned.  Chappel  v. 
Brockway,  21  Wend.  157  (1839);  Pierce  v.  Puller,  8  Mass.  223  (1811);  Palmer 
V.  Stebbing,  3  Pick.  188  (1825).  But  general  restraints  were  held  void,  as  well 
as  partial  restraints,  covering  an  unnecessary  extent  of  territor}'.  Ward  v. 
Byrne,  5  M.  &  W.  547  (1839);  Alger  v.  Thacher,  19  Pick.  51  (1837);  Homer  v. 
Graves.  7  Bing.  735  (1831). 

4.  Modem  doctrines  —  tendency  to  i^ore  the  distinction  between 
g*eneral  and  partial  restraints  —  English  cases. —  In  Whittaker  v.  Howe, 
8  Beav.  3S3,  decided  in  1811,  a  covenant  by  an  attorney  not  to  practice  any- 
where in  Great  Britain  for  twenty  years  was  held  valid.     The  test  adopted 
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iTOs  that  laid  down  by  Tindall,  Ch.  J.,  in  Homer  v.  Graves,  7  Bing.  735,  743, 
that  the  restraint  may  be  whatever  is  necessary  to  afford  a  fair  protection  to 
the  party  in  whose  favor  it  is  given,  provided  that  it  is  not  injurious  to  the 
public.  BowEN,  L.  J.,  in  a  review  of  the  cases,  refers  to  Whlttaker  v.  Howe 
as  "the  first  cloud  upon  the  clear  sky  of  the  common-law  narrative."  In 
Mallan  v.  May,  11  M.  <&  W.  652  (1843),  the  plaintiffs  took  the  defendant  to 
instruct  and  to  assist  in  the  business  of  a  surgeon  dentist  in  London,  for  a 
period  of  four  years,  and  the  defendant  agreed  that  after  the  expiration  of 
this  time  he  would  not  carry  on  the  business  in  London,  or  in  any  town  in 
England  or  Scotland  where  the  plaintiffs  had  carried  on  business  before  the 
expiration  of  the  service.  The  covenant  was  held  good  as  to  London  and  bad 
as  to  the  other  part,  because  unnecessary  for  the  protection  of  the  plaintiffs, 
and,  therefore,  unreasonable  and  oppressive.  The  principle  was  laid  down 
that  if  the  restraint  is  no  larger  than  is  necessary  for  the  protection  of  the  party 
with  whom  it  is  made  it  is  valid.  In  Green  v.  Price,  13  M.  <&  W.  694  (1845),  A 
and  B  were  partners  in  the  perfumery  business.  B  sold  out  his  interest  to  A 
and  gave  a  bond  not  to  carry  on  the  same  business  in  London  or  Westminster, 
or  within  600  miles  thereof.  The  breach  was  that  B  had  set  up  the  business 
in  London.  It  was  held  that  the  covenant  was  divisible,  and  was  valid  as  to 
London.  It  was,  therefore,  not  necessary  to  pass  upon  the  other  branch  of 
the  covenant,  but  it  was  conceded  to  be  invalid.  No  facts  appeared  to  show 
that  it  was  reasonable.  The  case  was  affirmed  in  Exchequer  Chamber.  Price 
V.  Green,  16  M.  &  W.  346  (1847). 

In  Tallis  v.  TallU,  1  El.  <&  Bl.  891;  72  E.  C.  L.  R.  390  (1853),  plaintiff  and 
defendant  had  been  partners  in  a  book  publishing  business  including  a  can- 
vassing trade.  The  plaintiff  bought  out  defendant's  interest  and  the  latter 
covenanted  not  to  engage  in  the  business  of  a  canvassing  publisher  in  London 
or  within  150  miles  of  the  general  post  office  therein,  nor  in  Dublin  or  Edin- 
burgh or  within  fifty  miles  of  either  place,  nor  in  any  town  in  Great  Britain 
or  Ireland  in  which  an  agency  existed.  The  covenant  was  sustained.  It  was 
said  that  there  must  be  some  limit  in  space,  but  also  that  ''the  contract  is 
valid  unless  some  restriction  is  imposed  beyond  what  the  interest  of  the  plain- 
tiff requires;  and  his  interest  has  been  considered  to  extend  very  far."  In 
Harms  v.  Parsons,  82  Beav.  328  (1863),  a  covenant,  in  connection  with  the  sale 
of  a  business,  that  defendant  would  not  carry  on  the  business  of  a  horse  hair 
manufacturer  within  200  miles  of  Birmingham,  was  upheld,  though  the  cove- 
nant extended  to  all  of  England  and  Wales,  except  Cornwall  and  parts  of 
Scotland  and  Ireland.  The  court  observed:  "  If  the  nature  of  the  trade 
require  it  the  extent  excluded  may  be  very  great  indeed." 

On  the  sale  of  a  magazine  called  BenUe^s  Miscellany  the  vendor  covenanted 
not  to  publish,  carry  on  or  conduct  any  periodical  of  a  like  nature,  such 
restriction  not  to  include  scientific  or  professional  periodicals  nor  a  quarterly 
review.  The  covenant  was  held  valid.  Ainsworth  v.  Bentley,  14  Weekly 
Rep.  630  (1866).     To  the  same  effect  is  Ingram  v.  Stiff,  5  Jur.  (N.  S.)  947  (1859). 

In  the  case  of  Leather  Cloth  Co.  v.  Lorsont,  L.  R,  9  Eq.  Cas.  345  (1869),  it 
appeared  that  the  defendant  and  others  sold  to  the  plaintiff  certain  patents 
obtained  in  France  and  England,  for  the  manufacture  of  leather  cloth,  the 
light  to  obtain  patents  therefor  in  all  other  countries  of  Europe,  also  their 
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plant  and  business  and  stock  of  raw  material  and  manufactured  product  situ- 
ated at  West  Ham,  England,  and  the  defendant  covenanted  as  follows:  "  The 
parties  of  the  first  part,  or  any  of  them,  will  not  directly  or  indirectly  carry 
on,  nor  will  they,  to  the  best  of  their  power,  allow  to  be  carried  on  by  others, 
in  any  part  of  Europe  any  company  or  manufactory  having  for  its  object  the 
manufacture  or  sale  of  productions  which  are  the  subject  of  the  said  letters 
patent,  and  now  manufactured  in  the  business  or  manufactory  so  carried  on 
at  West  Ham,  as  aforesaid,  and  will  not  communicate  to  any  person  the  means 
or  process  of  such  manufacture,  so  as  in  any  way  to  interfere  with  the  exclu- 
sive enjoyment  by  the  said  intended  company  of  the  benefits  hereby  agreed 
to  be  purchased."  The  covenant  was  sustained,  partly  on  the  ground  that  the 
transaction  was  the  sale  of  a  trade  secret  and  partly  on  the  ground  that  the 
restraint  was  not  greater  than  the  nature  and  extent  of  the  business  wairanted. 
This  case  has  been  cited  in  support  of  the  proposition  that  a  restraint  is  not 
necessarily  bad  though  it  extend  to  the  whole  kingdom,  and  much  of  the  rea- 
soning favors  this  view.  On  the  other  hand,  Wickbns,  V.  C,  in  Allsopp  v. 
Wheatcroft,  L.  R,  15  Eq.  69;  Cotton,  L.  J.,  in  Davis  v.  Davis,  36  Ch.  Div. 
859,  884,  385,  and  Bowen,  L.  J. ,  in  Maxim-Nordenfeldt  Guns  <&  Ammunition 
Co.  V.  Kordenfcldt,  (1893)  8  Ch.  659,  treat  the  decision  as  one  fotmded  upon 
the  sale  of  a  trade  secret. 

In  Rousillon  v.  Housillon,  14  Ch.  Div.  351  (1880),  the  plaintiffs  were  engaged 
in  the  champagne  trade,  and  their  business  extended  throughout  England, 
Scotland,  France,  Belgium  and  elsewhere.  They  employed  defendant  upon  a 
salary,  and  he  covenanted  not  to  engage  in  the  champagne  trade  for  ten  years 
after  leaving  the  plaintiffs'  employ.  The  covenant  was  held  valid,  and  the 
test  laid  down  In  Hitchcock  v.  Coker,  6  A.  &  E.  438,  and  already  referred  to, 
was  adopted.  It  was  held  that  there  is  no  hard  and  fast  rule  that  a  restraint 
unlimited  as  to  space  is  void. 

In  Davis  v.  Davis,  86  Ch.  Div.  859  (1887),  the  question  arose  as  follows:  A 
retiring  partner,  who  received  a  large  sum  of  money  for  his  interest  in  the 
business,  covenanted  'Ho  retire  from  the  partnership,  and,  so  far  as  the  law 
allows,  from  the  business,  and  not  to  trade,  act  or  deal  in  any  way  so  as 
directly  or  indirectly  to  affect  the  continuing  partners."  The  business  con- 
sisted of  the  manufacture  of  galvanized  iron,  and  had  been  carried  on  at 
Wolverhampton  and  London.  On  a  bill  to  enjoin  the  retiring  partner  from 
carrying  on  the  same  business  in  Middlesex,  Justice  Kekewich  upheld  the 
covenant  and  granted  an  injunction.  In  course  of  his  opinion  he  said  : 
"There  are  many  circumstances  familiar  to  us  all,  and  some  of  them  con- 
nected with  politics  rather  than  with  policy,  which  have  materially  altered  the 
relative  position  of  rivals  in  trade  and  of  the  public  whom  traders  suppl}'. 
Hailways,  electric  telegraphs  and  telephones  have  all  exercised  an  influence, 
and  quite  recently  the  parcels'  post,  to  say  nothing  of  many  other  novelties, 
has  introduced  new  elements  into  competition.  I  make  these  remarks  because 
to  my  mind  they  go  a  long  way  to  explain  the  difference  between  earlier  and 
later  decisions.  Judges  have  been  bound  to  recognize  not  merely  the  old 
decisions,  but  the  principles  on  which  they  were  founded,  and  yet,  regarding 
public  policy  as  the  principle  overriding  all,  they  have  struggled'  to  adapt 
these  older  decisions  to  the  changed  circumstances  of  the  day.    There  has,  I 
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think,  been  a  steady  though  irregular  progress  from  the  stricter  rules  of  the 
last  century,  and  perhaps  it  has  not  yet  reached  its  limit."  His  position  was 
that  the  only  question  is  whether  the  covenant  is  reasonable,  and,  if  so,  it  may 
be  unlimited  both  as  to  time  and  space.  On  appeal  all  the  justices.  Cotton, 
BowEN  and  Fry,  concurred  in  holding  that  the  covenant  wa^  too  vague  to  be 
enforced.  Cotton,  L.  J.,  went  further  and  held  that  the  old  rule  obtained, 
and  that  an  absolute  and  unlimited  covenant  is  void.  Bo  wen,  L.  J.,  seemed 
rather  to  agree  with  Cotton,  L.  J.,  upon  this  point,  but  thought  it  unneces- 
sary to  decide  the  question,  while  Fry,  L.  J.,  inclined  to  side  with  Justice 
Kekewich,  but  refrained  from  positively  committing  himself. 

In  Badische  Anilin  &  Soda  Fabrick  v.  Schott.  (1892)  8  Ch.  447,  the  plaintiffs, 
having  their  principal  place  of  business  on  the  Rhine,  were  engaged  in  the 
manufacture  and  sale  of  aniline  colors,  tar  products  and  the  like.  They  had 
agencies  in  numerous  foreign  countries  and  did  a  world-wide  business.  The 
defendants  were  their  agents  for  the  north  of  England  and  located  at  Man- 
chester. In  consideration  of  their  employment,  they  covenanted  that  for  three 
years  after  the  termination  of  their  agency  they  would  not  enter  any  similar 
business,  or  start  a  business  of  that  kind  themselves,  or  give  any  information 
of  any  kind  about  the  business.  The  agency  was  terminated  and  the  defend- 
ants set  up  the  same  business  on  their  own  account.  The  covenant  was  held 
valid.  The  decision  is  by  Chitty,  J.,  who  says:  "The  result  of  the  author- 
ities down  to  the  present  time  on  this  question  of  a  covenant  in  restraint  of 
trade  appears  to  be  as  follows:  When  the  restraint  is  general,  that  is,  without 
qualification,  it  is  bad  as  being  unreasonable  and  contrary  to  public  policy; 
when  it  is  partial,  that  is,  subject  to  some  qualification  either  as  to  time  or 
space,  then  the  question  is  whether  it  is  reasonable,  and,  if  reasonable,  it  ia 
good  in  law." 

In  Moenich  v.  Fenestre,  61  L.  J.  Ch.  787  (1892),  the  plaintiff  was  a  commis- 
sion merchant  and  employed  the  defendant  upon  a  salary,  and  the  latter  agreed 
that  in  case  of  the  determination  of  the  employment  he  would  not  for  five  yeara 
thereafter,  either  as  principal,  agent,  clerk  or  otherwise,  engage  in  any  trade 
or  business  in  the  United  Kingdom  in  connection  with  any  kind  of  goods  of 
continental  manufacture  which  the  plaintiff  "shall  have  dealt  in  at  any  time 
previously  to  such  determination."  It  appears  that  the  plaintiff's  business  was 
widely  diffused  and  that  he  did  business  and  had  customers  in  all  parts  of  the 
kingdom.  The  covenant  was  held  valid  by  Stiblinq,  J.,  in  the  Chancery 
Diviaion,  and  his  decision  was  unanimously  affirmed  in  the  Court  of  Appeals. 
LopBS,  L.  J.,  said:  "The  objection  was  taken  that  this  clause  was  too  wide 
because  it  extended  over  the  United  Kingdom.  That  objection  fails  for  this 
reason:  In  considering  the  validity  of  this  agreement,  we  must  have  regard  to 
the  business  of  the  plaintiff.  But  the  plaintiff's  business  is  one  which  extends 
from  one  end  of  the  United  Kingdom  to  the  other.  Therefore,  the  restraint  is 
not  unreasonable,  because  it  is  necessary  for  the  protection  of  the  plaintiff's 

business."    P.  741. 

Lastly,  we  have  the  Important  case  of  Maxim-Nordenfeldt  Guns  & 
Ammunition  Co.  v.  Nordenfeldt,  (1896)  1  Ch.  680,  decided  by  the  Court  of 
Appeals  in  1898  and  affirmed  by  the  House  of  Lords  July  81,  1894,  (1894) 
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App.  Cas.  535.  The  defendant  was  interested  in  several  lines  of  basineas 
including  the  business  of  manufacturing  guns  and  ammunition.  In  186$ 
the  defendant  sold  the  latter  business,  together  with  certain  patents  per- 
taining thereto,  to  the  Nordenfeldt  Company,  which  had  been  organized  to 
carry  it  on,  for  about  the  sum  of  $1,500,000,  and  in  1888  the  latter  company 
sold  the  same  to  tlie  plaintiff  company.  At  the  same  time  defendant  and  the 
plaintiff  made  an  agreement  by  which  he  was  to  act  as  its  managing  director 
for  seven  years  at  a  fixed  salary  and  a  certain  percentage  besides,  and  the 
defendant  covenanted  as  follows  :  "The  said  Thorsten  Kordenfeldt  shall  not, 
during  the  term  of  twenty -five  years  from  the  date  of  the  incorporation  of  tho 
company,  if  the  company  shall  so  long  continue  to  carry  on  business,  engage, 
except  on  behalf  of  the  company,  either  directly  or  indirectly,  in  the  trade  or 
business  of  a  manufacturer  of  guns,  gun  mountings  or  carriages,  gun  powder 
explosives  or  ammunition,  or  in  any  business  competing  or  liable  to  compete 
in  any  way  with  that  for  the  time  being  carried  on  by  the  company ;  pro- 
vided that  such  restriction  shall  not  apply  to  explosives  other  than  gun- 
powder, or  to  subaqueous  or  submarine  boats  or  torpedoes,  or  castings  or 
forgings  of  steel  or  iron,  or  alloys  of  iron  or  of  copper."  The  defendant  w«s 
a  large  stockholder  in  the  plaintiff  company  and  acted  as  its  managing 
director  until  1890,  when,  owing  to  some  difficulty  with  the  company,  he  with- 
drew and  made  an  arrangement  with  a  Belgium  company  to  work  for  them  in 
the  manufacture  of  arms,  guns  and  ammunition,  in  violation  of  his  covenant. 
On  a  bill  to  restrain  the  defendant  from  such  violation,  it  was  held  that  the 
covenant  was  divisible  and  that  the  part  as  to  not  engaging  in  any  business 
in  competition  with  that  carried  on  by  the  plaintiff  could  be  put  aside  as 
not  material  to  the  controversy ;  that  the  remainder  of  the  covenant, 
though  unlimited  in  space,  was  reasonable  under  the  circumstances 
and  not  against  public  policy,  and  *  that  the  plaintiff  was  entitled  to 
have  it  enforced.  Justices  Lindlby,  Bo  wen  and  Smith  delivered 
opinions.  Justice  Lindley  placed  his  decision  upon  the  following  grounds  : 
"(1)  The  covenant  is  severable;  and  if,  as  I  think  is  the  case,  the  covenant  is 
too  wide  in  its  application  to  any  business  which  the  company  may  carry  on 
during  twenty -five  years,  still  the  covenant  may  be  and  is  valid  as  regards  the 
gun  and  anununition  business.  (2)  The  covenant  thus  restricted,  although 
unlimited  as  to  space,  and  in  that  sense,and  to  that  extent  general,  is  never- 
theless not  contrary  to  public  policy,  and,  therefore,  not  contrary  to  the  rule 
which  forbids  general  as  distinguished  from  partial  restraints.  In  the  first 
place,  the  covenant  is  part  of  a  transaction  for  securing  to  an  English  company 
the  inventions  and  business  of  a  foreigner.  The  transaction,  and  the  cove- 
nant as  part  of  it,  encourage  rather  than  restrict  trade  in  this  country.  In  the 
next  place,  the  business  to  which  the  covenant  relates  is  very  peculiar,  owing 
to  the  small  number  and  character  of  possible  customers.  Then,  again,  the 
assignments  of  the  patents  and  their  connection  with  the  covenant  prevent  the 
covenant,  for  some  years  at  all  events,  from  having  any  tendency  to  produce 
&  monopoly  not  already  produced  by  the  patents,  and  also  prevent  the  cove- 
nant from  imposing  any  undue  restriction  on  the  liberty  of  the  defendant  to 
carry  on  the  business  to  which  the  covenant,  as  restricted,  relates ;  and  I  caa 
see  no  reason  for  holding  that  the  possible  duration  of  the  covenant  beyond 
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th«  expiration  of  the  patents  invalidates  the  covenant.  Further,  our  prede- 
cessors, from  whom  we  inherit  this  branch  of  the  law,  would  never  have 
thought  it  contrary  to  public  policy  to  prevent  a  roan  from  assisting  foreigners 
to  compete  with  an  English  trader  who  had  bought  his  business,  and  I  am  not 
aware  that  it  has  ever  been  judicially  held  to  be  contrary  to  public  policy  to 
give  effect  to  a  covenant  entered  into  for  such  a  purpose.  Lastly,  the  cove- 
nantor is  at  liberty  to  carry  on  the  specified  business  on  behalf  of  the  com- 
pany, and  is  also  at  liberty  to  carry  on  for  his  own  benefit  the  other  business 
reserved  to  himself,  and  to  which  he  prefers  to  devote  his  attention.  (8)  Apart 
from  public  policy,  the  covenant  in  question  is  reasonable  as  restricted.  So 
restricted,  it  is  not  wider  than  is  reasonably  necessary  for  the  protection  of 
the  interests  of  the  covenantee."  Pp.  650,  651.  Justice  Bo  wen  rendered  a 
very  elaborate  opinion,  in  which  he  reviewed  the  history  of  the  law  in  regard 
to  restraints  of  trade,  and  came  to  the  conclusion  that  the  old  rule  as  to  gen- 
eral restraints  of  trade  still  obtained,  but  that  a  restraint  was  not  general, 
within  the  meaning  of  the  rule,  if  it  was  limited  in  space,  or  if  it  still  per- 
mitted the  trade  to  be  carried  on  within  the  kingdom  in  some  maAuer  or  with 
some  persons;  if  thus  limited  it  was  a  partial  instrument  only  and  was  valid, 
if  reasonable,  and  not  against  public  p>olicy;  that  the  covenant  in  question, 
though  unlimited  in  space,  was  partial,  since  the  business  restricted  might 
still  be  pursued  by  the  covenantee  on  behalf  of  the  plaintiff  company,  and 
that,  as  thus  restricted,  it  was  reasonable  as  between  the  parties  and  not 
injurious  to  the  public.  Justice  Smith  agreed  substantially  with  Justice 
BowEK.  After  referring  to  cases  in  which  the  restraint  was  partial  though 
unlimited  in  space,  he  says:  ''These  cases  show  that  a  convenant  in  partial 
restraint  of  trade,  whether  as  to  the  person  with  whom  the  covenantor  is  to 
trade,  or  as  to  the  business  which  he  is  prohibited  from  carrying  on,  may  be 
good,  although  unlimited  as  to  space.  In  my  judgment  there  is  no  such  hard 
and  fast  rule  as  is  contended  for,  viz.,  that  every  covenant  in  restraint  of 
trade  is  ipso  facto  void  if  it  is  unlimited  as  to  space.  On  the  contrary,  in 
my  judgment  a  covenant  which  is  but  a  partial  restraint  of  trade  will  be 
good,  though  unlimited  as  to  space,  if,  in  the  circumstances  of  the  particular 
cue  to  which  it  is  applied,  the  covenant  is  reasonable  and  not  to  the  detri- 
ment of  the  public." 

The  decision  of  the  Court  of  Appeals  was  unanimously  affirmed  in  the 
House  of  Lords,  (1894)  App.  Cas.  535,  and  the  last  remnant  of  the  arbitrary 
distinction  between  general  and  partial  restraints  was  swept  away.  Lord 
HsBSCHELL  says:  "  YThether  the  cases  in  which  a  general  covenant  can  now 
be  supported  are  to  be  regarded  as  exceptions  from  the  rule  which,  I  think, 
was  long  recognized  as  established,  or  whether  the  rule  is  itself  to  be  treated 
as  inapplicable  to  the  altered  conditions  which  now  prevail,  is  probably  a  mat- 
ter of  words  rather  than  of  substance.  The  latter  is  perhaps  the  sounder  view. 
When  once  it  is  admitted  that  whether  the  covenant  be  general  or  particular, 
the  question  of  its  validity  is  alike  determined  by  the  consideration  whether  it 
exceeds  what  is  necessary  for  the  protection  of  the  covenantee,  the  distinction 
between  general  and  particular  restraints  ceases  to  be  a  distinction  in  point  of 
law."  P.  548.  Lord  Ashbourne  expresses  the  view  that  "the  Inquiry 
as  to   the   validity  of  aU  covenants  in  restraint  of  trade  must    *    *    * 
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ultimately  turn  upon  whether  they  are  reasonable  and  whether  they 
exceed  what  is  necessary  for  the  fair  protection  of  the  covenantee." 
P.  558.  Lord  Macnaghten  says:  ''In  the  age  of  Queen  Elizabeth  all 
restraints  of  trade,  whatever  they  were,  general  or  partial,  were  thought 
to  be  contrary  to  public  policy,  and,  therefore,  void.  Colgate  v.  Bacheler, 
Cro.  Eliz.  872.  In  time,  however,  it  was  found  that  a  rule  so  rigid  and 
far  reaching  must  seriously  interfere  with  transactions  of  every-day  occur- 
rence. Traders  could  hardly  venture  to  let  their  shops  out  of  their  own  hands; 
the  purchaser  of  a  business  was  at  the  mercy  of  the  seller;  every  apprentice 
was  a  possible  rival.  So  the  rule  was  relaxed.  It  was  relaxed  as  far  as  the 
exigencies  of  trade  for  the  time  being  required,  gradually  and  not  without 
difficulty,  until  it  came  to  be  recognized  that  all  partial  restraints  might  be 
good,  though  it  was  thought  that  general  restraints,  that  is,  restraints  of  gen- 
eral application  extending  throughout  the  kingdom,  must  be  bad.  Why  was 
the  relaxation  supposed  to  be  thus  limited?  Simply  because  nobody  imagined 
in  those  days  that  a  general  restraint  could  be  reasonable,  not  because  there 
was  any  inherent  or  essential  distinction  between  the  two  cases."  P.  664. 
"  The  true  view  at  the  present  time,  I  think,  is  this:  The  public  have  an  interest 
in  every  person's  carrying  on  his  trade  freely;  so  has  the  individual.  All 
interference  with  individual  liberty  of  action  in  trading,  and  all  restraints  of 
trade  of  themselves,  if  there  is  nothing  more,  are  contrary  to  public  policy 
and,  therefore,  void.  That  is  the  general  rule.  Bnt  there  are  exceptions ; 
restraints  of  trade  and  interference  with  individual  liberty  of  action  may  be 
justified  by  the  special  circumstances  of  the  particular  case.  It  is  a  sufficient 
justification,  and,  indeed,  it  is  the  only  justification  if  the  restriction  is  reason- 
able —  reasonable,  that  is,  in  reference  to  the  interests  of  the  parties  concerned 
and  reasonable  with  reference  to  the  interests  of  the  public,  so  framed  and  so 
guarded  as  to  afford  adequate  protection  to  the  party  in  whose  favor  it  is 
imposed,  while  at  the  same  time  it  is  in  no  way  injurious  to  the  public. 
That,  I  think,  is  the  fair  result  of  all  the  authorities."    P.  565. 

And  Lord  Morris,  after  referring  to  the  authorities,  and  expressing  the 
opinion  that  the  weight  of  authority  up  to  the  present  time  is  that  all  general 
restraints  are  void,  proceeds  to  say:  "  It  appears,  however,  to  me  that  the  time 
for  a  new  departure  has  arisen,  and  that  it  should  be  now  authoritatively 
decided  that  there  should  be  no  difference  in  the  legal  considerations  which 
would  invalidate  an  agreement  whether  in  general  or  partial  restraint  of 
trading."    P.  575. 

6.  Modem  doctrines  —  tendency  to  ignore  the  distinction  between 
general  and  partial  restraints  —  American  cases. —  The  early  cases  in 
this  country  assume  as  unquestionable  that  a  restraint  extending  to  the  entire 
state  is  void,  irrespective  of  any  question  as  to  whether  it  is  necessary  for  the 
fair  protection  of  the  covenantee,  in  respect  to  the  subject-matter  of  the  con- 
tract. Chappel  V.  Brockway,  21  Wend.  157  (1839);  Alger  v.  Thacher,  19 
Pick.  51  (1837),  and  cases  cited  in  section  8.  The  same  is  true  of  many  cases 
decided  since  the  case  of  Whittaker  v.  Howe,  3  Beav.  388  (1841).  See  Lange  v. 
Werke,  2  Ohio  St.  519(1853) ;  Thomas  v.  Adrar.  of  Miles,  3  Ohio  St.  274(1854); 
Dunlop  V.  Gregory,  10  N.  Y.  241  (1851) ;  Lawrence  v.  Kidder.  10  Barb.  641 
(1851) ;  Kecler  v.  Taylor,  53  Penn.  St.  467  (1866) ;  Wright  v.  Ryder,  86  CaL 
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842  (186^ ;  More  v.  Bonnet,  40  Cnl.  251  (1870) :  Callahan  v.  Donnelly,  45  Cal. 
152  (1872) ;  Cook  ▼.  Johnson,  47  Conn.  175  (1879) ;  West  Va.  Trans.  Co.  v. 
Ohio  Riv.  Pipe  Line  Co.,  22  W.  Va.  600  (1883) ;  Moore  &  Handley  Hardware 
Co.  T.  Towers  Hardware  Co.,  87  Ala.  206;  6  South.  Rep.  41  (1889) ;  State  v. 
Nebraska  DistUHng  Co.,  (Neb.)  1  Am.  R.  R.  &  Corp.  Rep.  694  (1890). 

In  Taylor  v.  Blanchard,  13  Allen,  370  (1866),  the  plaintiff  took  the  defend- 
&nt  as  a  partner  in  the  business  of  manufacturing  and  selling  shoe-cutters,  of 
which  business  the  defendant  was  ignorant,  and  the  defendant  covenanted  that 
after  the  termination  of  the  partnership  he  would  not  "set  up,  exercise  or 
carry  on  the  trade  or  business  of  manufacturing  shoe-cutters  within  the  com- 
monwealth of  Massachusetts."  There  was  nothing  to  show  that  the  business 
was  coextensive  with  the  state,  and  the  court  held  the  covenant  to  be  unrea- 
sonable and  void.  In  reference  to  the  old  rule,  that  restraints  extending  to  the 
whole  state  are  void,  it  is  said:  "Whether  the  principle  extends  to  a  case 
where,  by  means  of  traveling  agents,  one  has  extended  his  business  through  a 
large  part  of  the  country,  or  a  large  part  of  the  state,  and  sells  the  good  will 
of  the  business  with  a  restriction  merely  coextensive  with  that  good  will,  and 
not  extending  beyond  the  actual  sphere  of  the  business  of  the  vendor,  we  need 
not  discuss.  The  law  regards  the  good  will  of  a  particular  trade  as  property 
having  a  market  value,  and  protects  it  to  a  reasonable  extent,  depending  some- 
what upon  the  nature  and  character  of  the  business."  This  plainly  implies  that 
in  the  case  supposed  a  restraint  extending  to  the  entire  state  would  be  valid. 
In  Morse  Twist  Drill  &  Machine  Co.  v.  Morae,  108  Mass.  73  (1869),  the  defend- 
ant sold  to  the  plaintiff  certain  patents  and  machinery  for  making  twist  drills 
and  collets,  agreed  to  transfer  to  it  all  improvements,  inventions  and  arrange- 
ments relating  to  the  patents  or  business  that  he  might  make  or  invent,  and  to 
use  his  best  efforts  for  the  perfecting  of  improvements  in  the  business  and 
manufacture,  and  for  such  alterations  and  combinations  as  may  tend  to  insure 
success.  He  also  agreed  to  do  no  act  that  might  injure  the  company  or  its 
business,  and  that  he  would  at  no  time  aid,  assist  or  encourage  in  any  manner 
any  competition  with  the  same.  Defendant  induced  the  formation  of  the 
plaintiff  company,  became  a  large  stockholder  and  agreed  to  serve  it 
in  the  capacity  of  superintendent  for  three  years.  After  the  expiration 
of  the  three  years  he  was  employed  for  another  year,  during  which  he  resigned 
his  position,  sold  his  stock  in  the  company,  and  set  up  the  manufacture  of 
other  twist  drills  and  collets,  which  he  sold  in  competition  with  the  plaintiff 
and  to  its  old  customers.  The  court  held  the  contract  valid,  and  say  :  "  The 
language  of  the  contract  implies  that,  when  the  plaintiffs  joined  the  defend- 
ant in  the  new  business,  they  had  confidence  in  his  mechanical  skill  and  inge- 
nuity, and  intended  to  avail  themselves  of  it  for  the  benefit  of  the  business  in 
which  he  induced  them  to  embark;  and  that  it  was  a  material  part  of  the  con- 
sideration for  which  they  paid  him  so  considerable  a  sum  and  invested  their 
capital.  It  was  not  in  restraint  of  trade,  nor  contrary  to  public  policy,  that 
the  defendant  should  contract  to  render  to  the  plaintiffs  his  exclusive  services 
in  this  respect.  This  part  of  the  contract  he  is  alleged  to  have  violated.  And 
although  the  defendant  did  not  technically  become  a  partner  with  the  plain- 
tiils,  yet  he  became  the  associate  of  the  other  stockholders  in  the  business,  he 
himself  inducing  them  to  join  him  in  it,  and  having  a  large  interest  in  the 


118  BiCHABDs  V.  American  Desk  &  Seating  Co. 

formation  of  the  company;  and  the  same  principle  that  enables  a  partner  to 
bind  himself  to  do  nothing  in  competition  with  the  business  of  the  firm  ought 
to  apply  to  him."    The  English  cases  were  reviewed,  and  the  conclusion 
reached  that  there  are  cases  in  which  a  restmint  extending  to  the  entire  state 
will  be  valid.     In  the  recent  case  of  Qamewell  Fire  ALirm  Tel.  Co.  v.  Crane, 
(Mass.,  1898),  ante,  p.  78,  a  restraint,  very  similar  to  the  one  passed  upon  in  the 
preceding  case,  and  made  under  very  similar  circumstances,  was  held  void  as 
an  unreasonable  restraint  of  trade.    The  cases  holding  restraints  void  when  not 
limited  as  to  space  are  cited,  and  in  conclusion  the  court  says:  "  We  are  of  the 
opinion  that  under  our  decisions  the  stipulation  must  be  pronounced  void  as 
against  public  policy.    If  there  is  to  be  a  change  in  the  law,  as  heretofore 
many  times  declared  by  this  court,  we  think  is  is  for  the  legislature  to  make 
It."    By  the  law,  "as  many  times  declared "  by  the  court,  is  evidently  meant 
the  rule  that  restraints  not  limited  as  to  space  are  void,  and  the  court  appar- 
ently wishes  it  understood  that  this  rule  is  definitely  established  until  changed 
by  the  legislature.      In  Bishop  v.  Palmer,  146  Mass.  469  (1888),  a  covenant  by 
the  vendor  on  the  sale  of  a  business,  not  to  engage  in  the  same  business  for 
five  years,  was  held  void  as  a  general  restraint  of  trade.     But  there  was  noth- 
ing to  show  that  so  great  a  restraint  was  necessary  for  the  fair  protection  of 
the  vendee. 

In  1868,  and  again  in  1872,  the  Supreme  Court  of  California  held  that  a 
restraint  extending  to  the  entire  state  was  void,  solely  on  the  ground  that  it 
was  unlimited  in  space.  Wright  v.  Ryder,  86  Cal.  842  (1868);  Callahan  v. 
Donnelly,  45  Cal.  152  (1872).  In  the  former  of  these  cases  the  California 
Steam  Navigation  Company,  engaged  in  navigating  the  waters  and  rivers  of 
California,  sold  one  of  its  boats  to  the  Oregon  Steam  Navigation  Company,  an 
Oregon  corporation  organized  to  navigate  the  Columbian  river  and  its  tribu- 
taries and  the  Pacific  ocean,  and  the  latter  covenanted  that  the  boat  should  not 
be  run  **  upon  any  of  the  routes  of  travel  on  the  rivers,  bays  or  waters  of  the 
state  of  California  "  for  a  period  of  ten  years.  *  The  boat  was  several  times  sold 
with  like  covenants  by  the  successive  vendees,  and  was  finally  sold  to  the 
defendant  without  any  such  covenant.  The  defendant,  being  ignorant  of  the 
prior  covenants,  purchased  the  boat  to  operate  in  California,  and  when  he 
learned  of  the  covenants  refused  to  complete  the  purchase.  The  suit  was  for 
the  purchase  price,  and  was  tried  upon  the  theory  that  if  the  covenants  were 
valid  the  defendant  was  not  obliged  to  complete  the  purchase,  otherwise  he 
was.  The  court  held  the  covenant  void  and  laid  down  the  general  rule  that 
a  restraint  extending  to  the  entire  state  was  void,  though  on  a  good  consider- 
ation and  reasonable  as  between  the  parties. 

The  same  covenants  were  before  the  Supreme  Court  of  the  territory  of 
Washingtcn,  and  were  held  invalid  upon  substantially  the  same  grounds  as  in 
the  California  cases.  Oregon  Steam  Nav.  Co.  v.  Hale,  1  Wash.  Ter.  288 
(1870). 

In  the  other  California  case  the  defendant,  being  associated  with  the  plaintiff 
In  the  business  of  manufacturing  and  selling  Donnelly's  yeast  powder,  sold  his 
interest  in  the  business  to  the  plaintiff,  and  agreed  not  to  make  or  sell  any  yeast 
powder  under  the  name  or  in  the  nature  of  Donnelly's  yeast  powder  within 
the  state  of  California.    The  business  would  appear  to  have  been  one  extend- 
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tag  over  the  state.  The  covenant  was  held  void  because  not  limited  in  space. 
The  court  says:  "  A  contract  in  restraint  of  trade  must  designate  the  space 
within  which  it  is  to  operate,  and  must  not  be  unreasonably  extended.  Such 
contracts,  when  upheld,  are  only  in  cases  where  the  parties  have  restricted  the 
territory  in  which  they  are  to  operate,  and  where  the  court,  in  considering  the 
nature  of  the  business  in  connection  with  the  territorial  limits  assigned,  is  of 
opinion  that  the  designated  limits  are  not  unreasonable  in  extent." 

Since  these  cases  were  decided  it  has  been  provided  by  section  1678  of  the 
Civil  Code  that  **  every  contract  by  which  any  one  is  restrained  from  exercis- 
ing a  lawful  profession,  trade  or  business  of  any  kind,  otherwise  than  is  pro- 
vided in  the  next  two  sections,  is  to  that  extent  void."  The  next  two  sections 
merely  provide  that  one  who  sells  the  good  will  of  a  business  may  agree  not 
to  cany  on  a  similar  business  within  a  specified  county  or  city;  and  that,  in 
anticipation  of  a  dissolution  of  a  partnership,  a  partner  may  agree  not  to  carry 
on  a  similar  business  within  the  city  or  town  where  the  partnership  business 
is  transacted.  Vulcan  Powder  Co.  v.  Hercules  Powder  Co.,  96  Cal.  610;  31 
Phc.  Rep.  589  (1892). 

In  Oregon  Steam  Navigation  Co.  v.  Winsor,  20  Wall.  64  (1878),  a  covenant 
the  same  as  that  held  void  in  Wright  v.  Ryder,  86  Cal.  842,  and  pertaining  to 
the  same  vessel,  was  held  valid  by  the  Supreme  Court  of  the  United  States, 
Justices  Clifford,  Swatne  and  Davis  dissenting,  but  filing  no  opinion.  It 
was  held  that  the  question  whether  a  covenant  is  too  extended  or  not  is  not  to 
be  determined  by  a  reference  to  state  lines.  "This  country  is  substantially 
one  country,"  says  the  court,  "  especially  in  all  matters  of  tmde  and  business; 
and  it  is  manifest  that  cases  may  arise  in  which  it  would  involve  too  narrow  a 
view  of  the  subject  to  condemn  ns  invalid  a  contract  not  to  carry  on  a  par- 
ticular business  within  a  particular  state." 

In  Beal  v.  Chase,  81  Mich.  489,  decided  in  1875,  it  appeared  that  the  defend- 
ant had  built  up  a  large  and  prosperous  printing  and  publishing  business  at 
Ann  Arbor,  under  the  name  of  "Dr.  Chase's  Steam  Printing  House."  A  part 
of  the  business  consisted  in  publishing  a  newspaper  and  a  receipt  book,  both 
of  which  sold  throughout  the  state.  Defendant  sold  the  business  to  the  plain- 
tiff and  covenanted  that  he'would  not  engage,  directly  or  indirectly,  in  t!ie 
business  of  printing  or  publishing  in  the  state  of  Michigan  so  long  as  the 
plaintiff  carried  on  the  business  at  Ann  Arbor.  On  a  bill  to  enjoin  the  defend- 
ant from  a  violation  of  the  covenant,  it  was  held  to  be  valid.  The  court  says: 
"  Concerning  the  validity  of  the  agreement,  we  concur  in  regarding  it  as  not 
unreasonable  in  fact,  and  as  based  on  full  consideration.  One  of  us  has  doubted 
whether  it  could  properly  include  the  whole  state;  but  considering  the  rule  to 
the  contrary  as  somewhat  artificial,  he  concurs  in  maintaining  the  agreement." 
P.  495.  When  this  case  was  originally  heard  Judge  Christiancy  was  a  mem- , 
ber  of  the  court,  and  he  prepared  an  elaborate  opinion  in  the  case,  but  before  it 
was  finally  decided  he  had  ceased  to  be  a  member  of  the  court.  This  opinion 
has  been  printed  with  the  report  of  the  case,  and  as  it  contains  a  very  admir- 
able piece  of  reasoning,  we  quote  from  it  somewhat  at  length  as  folio ^Ys: 
Referring  to  Mitchell  v.  Reynolds,  1  P.  Wms.  181,  he  says:  "This  case 
is  the  foundation  of  the  rule  relied  upon,  and  the  dictum  of  the  learned 
Judge  most  unequivocally  shows    that  the  reason  for  his  opinion  that  a 
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restraint,  coextensive  with  the  kingdom,  would  be  void,  was  the  imposai- 
bility  that  one  man  could  have  an  interest  in  a  restraint  so  broad  upon  the 
trade  of  another.  This  decision  was  made  more  than  a  century  and  a  half 
ago,  and  for  a  condition  of  things  and  a  state  of  society  wholly  different  from 
those  which  now  prevail.  It  may  have  been  quite  true  at  that  time,  that  to  a 
person  following  any  particular  trade,  profession  or  occupation  in  London,  it 
would  be  wholly  immaterial  whether  any  person  was  or  was  not  following  the 
same  trade,  profession  or  occupation  in  Newcastle,  since  the  little  business 
intercourse  and  the  difficulty  and  delay  of  communication  would  wholly  pre- 
clude anything  like  competition  between  two  persons  in  the  same  occupation 
thus  circumstanced.  But  it  cannot  be  said  that  the  same  fact  is  true  any 
longer  in  England,  or  that  it  could  be  true  of  the  state  of  Michigan  to-day. 
In  some  occupations  it  is  well  known  that  rivalry  and  competition  are  active 
between  professional  men,  artisans  and  merchants,  located  at  extreme  points, 
and  that  in  some  cases  this  competition  may  be  quite  as  severe  and  effective 
at  a  distant  point  as  in  the  same  locality  where  another  is  located.  Indeed,  in 
some  cases  where  a  single  house  is  competent  to  supply  all  the  demands  of  a 
state  in  its  line,  or  where  one  manufactory  would  be  fully  equal  to  all  its 
wants,  the  one  establishment  would  not  only  have  an  interest  in  keeping  out 
any  other,  but  it  would  be  interested  to  the  whole  value  of  its  business, 
which  the  competition  might  render  utterly  worthless.  If,  therefore,  we  look 
only  to  the  interests  of  the  parties  contracting,  there  would  seem  to  be  noth- 
ing in  the  reasons  assigned  by  Chief  Justice  Parker  which  would  necessarily 
preclude  a  contract  as  broad  as  the  one  here  disputed,  provided  the  proper 
interest  appeared  to  support  it. 

'*  It  is  said,  however,  that  the  public  is  a  third  party  in  such  cases,  and  that 
the  public  is  concerned  to  prevent  such  contracts,  because:  (1)  They  tend  to 
prevent  competition,  which  the  public  interest  favors;  and  (2)  they  deprive 
the  state  of  the  services  of  a  citizen  by  binding  him  to  idleness  or  emigration. 

•*  As  to  the  first  ground,  it  may  be  said  it  is  quite  true  the  public  are  inter- 
ested in  competition  in  business;  but  this  is  not  true  under  all  circumstances, 
nor  to  every  extent.  The  public  is  quite  as  much  interested  in  the  prosperity 
of  its  citizens  in  their  various  avocations  as  it  can  possibly  be  in  their  compe- 
tition. Tlie  latter  may  bring  low  prices  to  purchasers,  but  may  also  bring 
them  so  low  that  capital  becomes  unprofitable  and  business  men  fail,  to  the 
general  injury  of  the  community.  If  only  one  publishing  house  of  large 
capital  could  be  prosperous  in  the  county  of  Washtenaw,  the  people  of  the 
county  can  have  no  interest  in  the  investment  of  large  capital  in  a  second,  and 
the  sharper  the  competition  the  more  unfortunate  for  the  people,  if  ruin  to 
the  parties  concerned  must  result.  The  illustration  holds  good  for  the  state 
when  the  particular  busine^  competed  with  is  of  state  interest  and  import- 
ance, for  no  community  can  be  benefited  by  the  competition  of  its  members 
when  it  is  carried  beyond  the  bounds  of  a  reasonable  prosperity  to  the  parties 
engaged  in  it.  This  is  fully  recognized  by  Chief  Justice  Parker  in  Mitchell 
V.  Reynolds,  who  assigns  as  one  reason  which  may  support  contracts  in 
restraint  of  trade,  *  that  there  may  happen  instances  wherein  they  may  be  useful 
and  beneficial,  as  to  prevent  a  town  from  being  overstocked  with  any  particular 
trade;  or,  in  case  of  an  old  man,  who,  finding  himself  under  such  circumstances. 
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either  of  body  or  mind,  or  that  he  is  likely  to  be  a  loser  by  contiQuing  his 
trade,  in  this  case  it  will  be  better  for  him  to  part  with  it  for  a  consideration,  that 
by  selling  his  custom  he  may  procure  to  himself  a  livelihood  which  he  might 
probably  have  lost  by  trading  longer.'  P.  191.  If,  then,  their  tendency  to 
preclude  competition  may  be  a  reason  for  denying  validity  to  such  contracts 
in  some  cases  their  preventing  it  seems  to  have  been  found  a  sufficient  reason 
for  upholding  them  in  others,  so  that  competition  seems  not  to  be  regarded  as 
necessarily  in  itself  beneficial,  but  as  something  which  may  or  may  not  be 
beneficial,  according  to  the  circumstances.  And  it  may  well  be  asked,  who  in 
general  are  the  best  judges  of  these  circumstances,  the  parties  concerned,  who 
have  an  interest  in  making  them  the  subject  of  their  contracts,  or  the  courts, 
who  can  obtain  of  the  circumstances  only  such  partial  and  unsatisfactory 
views  as  conflicting  and  imperfect  evidence  can  give  them? 

"As  to  the  second  ground,  it  must  be  conceded  that  the  state  has 
always  an  interest  that  none  of  its  citizens  shall  be  kept  in  enforced  idle- 
ness. But  when  a  contract  only  binds  a  person  not  to  engage  in  a  particu- 
lar business  within  the  state,  is  this  consequence  a  necessary  or  even  a  proba- 
ble one?  It  certainly  might  have  been  so  in  England  in  the  days  of  Chief 
Justice  Parker,  when  a  system  of  apprenticeship  prevailed  which  rendered  it 
exceedingly  difficult  for  one  to  obtain  a  living  by  his  industry  in  any  other 
Tocatlon  than  that  for  which  he  had  fitted  himself  by  serVing  his  time  under 
its  rules  and  under  the  law,  but  in  this  country  at  this  time — where  a  change 
•of  occupation  is  too  common  to  excite  remark,  where  merchants  become 
manufacturers,  and  lawyers  farmers,  and  farmers  traders,  not  because  they 
receive  a  consideration  for  doing  so,  but  because  with  larger  opportunities  for 
observation  than  they  had  at  firat,  they  have  fully  satisfied  themselves  that 
«uch  changes  will  be  for  their  advantage,  as  oftentimes  they  prove  to  be  — any 
rule  of  law  which  should  assume  that  one  who  for  a  consideration  bargains 
not  to  follow  his  previous  business  had  thereby  bound  himself  to  idleness  and 
penury,  to  the  detriment  of  the  state,  would  be  a  rule  absurd  in  itself  and  con- 
trary to  general  experience  and  observatioii.  On  the  contrary,  where  such  a 
contract  is  the  result  of  fair  bargaining,  the  reasonable  presumption  is  that 
each  party,  in  view  of  all  the  circumstances  which  were  within  his  own  inti- 
mate knowledge,  was  able  to  see  how  the  bargain  was  to  result  to  his  advan- 
tage, and  that  the  party  resigning  the  business  did  not  do  so  without  being 
satisfied  that  he  was  receiving  full  equivalent,  which  would  be  more  advanta- 
geous to  him  than  the  property  and  the  business  sold.  And  where  a  man  has 
folly  decided  to  sell  his  business  to  take  up  another,  can  there  be  any  reason 
of  state  policy  why  he  should  be  precluded  from  bargaining  for  the  additional 
consideration  he  can  obtain  by  agreeing  not  to  engage  in  the  same  business? 
If  a  man  can  sell  his  business  for  ten  thousand  dollara  only,  but  the  purchaser 
will  give  twice  as  much  in  case  the  seller  will  agree  not  to  engage  in  a  ruinous 
competition  with  him,  what  interest  has  the  public  in  denying  to  the  seller  this 
additional  sum,  or  in  releasing  him  from  his  bargain,  if,  after  he  has  received 
it,  he  shall  coolly  repudiate  this  portion  of  his  contract,  while  he  keeps  the 
<»n8ideration  he  has  received  for  it?  If  there  be  any  sufficient  reason,  it  was 
not  presented  on  the  argument,  and  it  is  not  hinted  at  in  any  of  the  cases  to 
which  our  Attention  has  been  directed. 
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"And  it  certainly  can  be  no  sufficient  objection  to  such  a  contract  that  it 
may  possibly  result  in  one  party  going  beyond  the  state  limits  to  engage  in  the 
same  business  anew.  What  if  it  shall  do  so?  Are  our  interests  as  a  statL*  so 
petty  or  exclusive  and  our  policy  so  narrow  and  invidious  that  we  frame  rules 
to  keep  people  within  the  state  contrary  to  their  inclination,  or  when  it  would 
be  for  their  interests  to  go  elsewhere?  Yet  this  narrow,  illiberal  and  exclusive 
policy  must  certainly  be  relied  upon  if  the  tendency  of  a  contract  to  induce  a. 
contracting  party  to  leave  the  state  is  to  be  relied  upon.  If  such  a  position  is 
sound,  then  a  contract  made  in  this  state  for  the  services  of  a  citizen  in  Chi- 
cago, or  any  other  point  outside  the  state,  should  be  treated  as  void  here, 
because  depriving  the  state  of  the  benefit  which  might  flow  from  the  industry 
of  one  of  its  citizens.  Or  to  take  a  case  still  more  exactly  parallel:  Partners 
in  trade  at  Superior  City  might  divide  their  stock,  and  one,  for  a  consideration, 
agree  that  he  would  remove  his  share  across  the  river  to  Duluth,  and  not  again 
engSLge  in  the  business  at  Superior  City;  but  this  agreement,  though  perfectly 
reasonable,  considered  with  reference  to  the  individuals  only,  would  on  this 
doctrine  be  void,  because  a  state  policy  which  has  come  down  to  us  from  semi- 
civilized  or  less-enlightened  times,  when  governments  were  accustomed  to 
prohibit  citizens  from  leaving  the  realm,  and  gold  and  silver  from  being 
exported,  is  supposed  to  be  violated  by  a  transfer  of  the  industry  and  capital 
of  a  citizen  across  a  river  into  another  state.  The  position  seems  to  us  to 
require  no  further  attention." 

In  Caswell  v.  Gibbs,  38  Mich.  831  (1876),  a  covenant  of  the  defendant  never 
to  tow  boats  in  competition  with  the  plaintiff,  appeara  to  have  been  deemed 
invalid  as  in  general  restraint  of  trade,  but  the  real  ground  of  the  decision  of 
the  case  was  that  the  covenant  was  too  uncertain  and  indefinite  to  be  enforced. 
No  reference  was  made  to  the  case  just  cited,  and  it  is  not  a  very  satisfactory 
case  from  any  point  of  view.  The  case  of  Western  Wooden  Ware  Assn.  v. 
Starkey,  84  Mich.  76;  47  N.  W.  Rep.  604  (1890),  may  be  referred  to  here  for 
comparison.  The  case  is  not  particularly  in  point  here  and  will  be  consid- 
ered in  a  subsequent  note. 

In  Peltz  v.  Eichele,  62  Mo.  171  (1876),  defendant  was  a  manufacturer  and 
dealer  in  matches  in  St.  Louis  and  sold  his  business  to  the  plaintifiFs,  covenant- 
Lng  that  he  would  not  enter  into  the  manufacture  of  matches  at  this  or  any 
other  place  for  the  term  of  five  years.     Defendant  violated  the  covenant  by 
setting  up  the  same  business  in  St.  Louis.     The  court  held  the  covenant  divis- 
ible and,   of  course,  held  it  good  as  to  St.  Louis.     But  it  was  intimated  that 
the  entire  covenant  might  be  valid,  the  court  saying:  "Contracts of  this  char- 
acter are  not  now  regarded  by  the  courts  with  so  zealous  an  eye  as  formerly, 
audit  is  not  at  all  apparent  that  any  of  the  mischievous  consequences  sought  to 
be  prevented  by  the  adoption  of  the  early  rule  on  this  subject  would  ensue  if 
the  entire  contract  in  this  case  were  held  to  be  valid." 

In  Mackinnon  Pen  Co.  v.  Fountain  Ink  Co.,  48  N.  Y.  Super.  Ct.  442  (1882),  S. 
A  B.  owned  all  the  stock  of  the  plaintiff  company,  which  made  and  sold  a  stylo- 
graphic  pen  and  also  owned  the  patents  under  which  the  pen  was  manufac- 
tured. They  sold  both  stock  and  patents  to  T.,  C.  &  C,  and  agreed  not  to 
engage  in  the  same  business  in  opposition  to  the  company,  so  long  as  T.,  C.  <& 
C.  should  be  its  trustees.     The  covenant,  though  unlimited  both  as  to  time 
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and  space,  was  held  to  be  valid.     In  the  leading  case  of  Diamond  Match  Co. 
Y.  Roeber,  106  N.  Y.  473,  decided  in  1887,  the  facts'  were  as  follows:  The 
defendant  made  and  sold  matches,  having  a  factory  located  in  the  city  of  New 
York,  and  his  business  extended  through  the  United  States  generally.   He  sold 
out  to  a  Connecticut  corporation  and  agreed  that,  for  ninety-nine  years,  he 
would  not,  directly  or  indirectly,  engage  in  the  manufacture  or  sale  of  friction 
matches,  except  as  agent  of  the  vendee,  within  any  i>art  of  the  United  States, 
except  Nevada  and  Montana.     The  vendee  sold  the  business  and  assigned  the 
contract  to  the  plaintiff.    The  defendant  became  an  employee  and  stockholder 
of  the  defendant,  but  afterwards  left  its  employ  and  became  superintendent  of 
a  rival  New  Jersey  company,  which  had  a  factory  in  New  Jersey,  and  opened 
a  store  in  New  York  for  the  sale  of  matches,  other  than  those  made  by  the 
plaintiff.     On  a  bill  to  enjoin,  the  covenant  in  question  was  held  valid.     The 
court,  while  inclining  to  the  view  that  a  covenant  in  general  restraint  of  trade 
is  valid,  if  it  is  only  coextensive  with  the  interests  to  be  protected,  took  the 
position  that  the  covenant  was  partial,  though  it  excluded  the  whole  of  the 
state,  because  it  did  not  exclude  the  whole  of  the  United  States,  and  that,  being 
partial  and  reasonable,  it  was  valid.     The  court  says:  '*  In  the  present  state  of 
the  authorities  we  think  it  cannot  be  said  that  the  early  doctrine  that  contracts 
in    general   restraint  of  trade  are  void,  without  regard  to  circumstances, 
has  been  abrogated.     But  it  is    manifest    that   it  has  been  much  weak- 
ened,   and  that   the  foundation  upon   which  it  was  originally  placed  has, 
to  a  considerable  extent  at  least,   by   the  change  of  circumstances,  been 
removed."    And,  on  the  subject  of  the  validity  of  general  restraints,  it  is  said: 
"Steam  and  electricity  have,  for  the  purposes  of  trade  and  commerce,  almost 
annihilated  distance,  and  the  whole  world  is  now  a  mart  for  the  distribution 
of  the  products  of  industry.     The  great  diffusion  of  wealth,  and  the  restless 
activity  of  mankind  striving  to  better  their  condition,  has  greatly  enlarged 
the  field  of  human  enterprise  and  created  a  vast  number  of  new  industries, 
which  give  scope  to  ingenuity  and  employment  for  capital  and  labor.     The 
laws  no  longer  favor  the  granting  of  exclusive  privileges,  and,  to  a  great 
extent,  business  corporations  are  practically  partnerships,  and  may  be  organ- 
ized by  any  persons  who  desire  to  unite  their  ctipital  or  skill  in  business,  leav- 
ing a  free  field  to  all  others  who  desire,  for  the  same  or  similar  purposes, 
to  clothe  themselves  with  a  corporate  character.     The  tendency  of  recent 
adjudications  is  marked  in  the  direction  of  relaxing  the  riger  of  the  doctrine 
that  all  contracts  in  general  restraint  of  trade  are  void  irrespective  of  special 
circumstances.    ♦    ♦    •    When  the  restraint  is  general,  but,  at  the  same  time, 
is  coextensive  only  with  the  interest  to  be  protected,  and  with  the  benefit 
meant  to  be  conferred,  there  seems  to  be  no  good  reason  why,  as  between  the 
parties,  the  contract  is  not  as  reasonable  as  when  the  interest  is  partial,  and 
there  is  a  corresponding  partial  restraint.     And  is  there  any  real  public  interest 
which  necessarily  condemns  the  one  and  not  the  other  ?    It  is  an  encourage- 
ment to  industry  and  to  enterprise  in  building  up  a  trade  that  a  man  shall  be 
allowed  to  sell  the  good  will  of  the  business  and  the  fruits  of  his  industry  on 
the  best  terms  he  can  obtain.     If  this  business  extends  over  a  continent,  does 
public  policy  forbid  his  accompanying  the  sale  with  a  stipulation  for  restraint 
coextensive  with  the  business  which  he  sells  ?    If  such  a  contract  is  permit- 
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ted,  is  the  seller  any  more  likely  to  become  a  burden  on  the  public  than  a  man 
Tirho,  having  built  up  a  local  trade  only,  sells  it,  binding  himself  not  to  carry 
it  on  in  the  locality  ?  Are  the  opportunities  for  employment,  and  for  the 
exercise  of  useful  talents,  so  shut  up  and  hemmed  in  that  the  public  is  likely 
to  lose  a  useful  member  of  society  in  the  one  case  and  not  in  the  other  ? 
Indeed,  what  public  policy  requires  is  often  a  vague  and  difficult  Inquiry.  It 
is  clear  that  public  policy  and  the  interests  of  society  favor  the  utmost  free- 
dom of  contract  within  the  law,  and  require  that  business  transactions  should 
not  be  trammeled  by  unnecessary  restrictions."  Pp.  481,  482.  In  the  later 
case  of  Tode  v.  Gross,  127  N.  Y.  480,  485;  28  N.  E.  Rep.  469  (1891),  the  same 
court,  in  speaking  of  such  agreements,  says :  "Recent  cases  make  it  very 
clear  that  such  an  agreement  is  not  opposed  to  public  policy,  even  if  the 
restriction  was  unlimited  as  to  both  time  and  territory."  The  case  itself 
involved  the  sale  of  a  trade  secret.  On  a  sale  of  a  trade  mark  and  of  stock  in  a 
company  engaged  in  manufacturing  and  selling  thermometers  and  storm 
glasses,  defendants  covenanted  "  not  to  engage  in  the  manufacture  of  any 
thermometers  of  any  kind  or  description,  nor  of  any  storm  glasses,  at  any 
place  within  the  United  States,  at  any  time  within  a  period  of  ten  years  from 
the  date  hereof."  On  a  bill  to  enjoin  the  violation  of  the  covenant  it  was 
alleged  that  the  business  was  one  which  required  for  its  full  and  proper 
development  the  whole  territory  of  the  United  States.  A  demurrer 
to  the  bill  was  overruled  and  the  covenant  held  valid,  the  court  saying  : 
"  The  cases  cited  seem  to  sustain  the  doctrine  that  a  restriction  which  is  no 
greater  than  the  interest  of  the  vendee  requires,  and  by  giving  which  the 
vendor  has  obtained  an  increased  price  for  what  he  sold,  is  valid,  though 
extended  throughout  the  whole  kingdom  or  country.  In  this  case  the  defend- 
ants, by  their  demurrer,  admit  that  the  business  of  the  plaintiff  in  the  manu- 
facture and  sale  of  thermometers  and  storm  glasses  required  for  its  full  and 
proper  development  the  entire  territory  embraced  within  the  United  States, 
and  that  one  of  the  considerations  that  induced  the  plaintiff  to  make  such 
purchase  and  pay  the  consideration  named  was  such  restriction  which  would 
enable  it  to  develop  its  business  throughout  the  United  States,  without  inter- 
ference on  the  part  of  the  defendant.  Assuming  this,  as  we  must,  and  it 
seems  quite  clear  that  the  restraint,  though  general,  is  at  the  same  time  coex- 
tensive only  with  the  interest  to  be  protected,  and  with  the  benefit  meant  to 
be  conferred  by  this  agreement;  that  it  imposes  no  restriction  upon  the  defend- 
ants which  is  not  beneficial  to  the  plaintiff,  or  which  was  unnecessary  for  its 
reasonable  protection,  and  that  it  was  induced  by  a  consideration  which  made 
it  reasonable  for  the  parties  to  enter  into  it."  Watertown  Thermometer  Co.  v. 
Pool,  61  Hun,  157  (1889).  In  Underwood  v.  Smith,  19  N.  Y.  Supp.  880  (1892), 
the  defendant  sold  to  the  plaintiff  his  typewriting  supply  business,  with 
machinery,  tools,  receipts,  formulae,  etc.,  and  agreed  that  for  fifteen  years  he 
would  not,  either  in  his  own  name  or  otherwise,  directly  or  indirectly,  engage 
in  or  aid,  or  instigate  others  to  enter  upon,  or  be  interested  in,  any  business  of 
like  nature.     The  covenant  was  held  valid. 

In  Berlin  Machine  Works  v.  Perry,  71  Wis.  495  (1888),  the  defendant  was 
the  inventor  and  patentee  of  sand  papering  machines,  and  he  and  M.  were 
partners  in  the  business  of  making  and  selling  the  same,  and  it  may  be  inferred 
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from  the  case  that  their  husiness  extended  throughout  the  United  States. 
Defendant  sold  and  transferred  his  interest  in  the  business  and  patents  to  M., 
and  covenanted  that  he  would  "  not  thereafter  manufacture,  sell  or  cause  to 
be  sold  any  sand  papering  machines  of  any  description,"  without  M.'s  consent. 
The  business  afterwards  became  vested  in  the  plaintiff  corporation.  The 
defendant  invented  and  patented  a  new  machine,  which  did  not  infringe  the 
former  patents,  but  which  was  designed  to  accomplish  the  same  work.  These 
machines  were  being  made  and  sold  under  the  defendant's  patent,  in  competi- 
tion with  the  plaintiff.  On  a  bill  to  enjoin  the  defendant,  it  was  held  that  the 
covenant  was  too  large  in  two  respects:  First,  because  it  was  world-wide, 
while  the  business  sold  extended  only  to  the  United  States,  and,  second, 
because  it  restrained  the  defendant  from  making  and  selling,  or  causing  to  be 
made  and  sold,  sand  papering  machines  of  any  de»enption,  and  not  merely 
such  as  would  compete  with  the  plaintiff's  machines.  The  covenant  was  held 
void,  not  because  it  was  general,  but  because  it  was  greater  in  respect  to  ter- 
ritory and  in  respect  to  trades  or  businesses  restrained,  than  was  necessary  for 
the  protection  of  the  vendee,  and  was,  therefore,  unreasonable.  The  decision 
clearly  goes  on  the  ground  that  reasonableness  is  the  test  of  validity,  and  that 
a  restraint  extending  to  the  state  or  the  United  States  would  be  valid,  if  rea- 
sonably necessary  for  the  protection  of  the  covenantee.  The  principal  case, 
also  by  the  Wisconsin  court,  is  to  the  same  effect. 

The  old  rule  was  reiterated  in  Moore  &  Handley  Hardware  Co.  v.  Towers 
Hardware  Co..  87  Ala.  206 ;  6  South.  Rep.  41  (1889).  The  covenant  passed  upon 
was  unlimited  in  form,  being  an  agreement  "  not  to  handle  any  more  plow 
stocks  or  plow  blades."  But  the  court  construed  this  to  mean,  in  view  of  the 
circumstances  surrounding  the  parties,  that  the  covenantor  would  not 
"  handle  any  more  plow  stocks  or  plow  blades  "  in  the  territory  in  which  the 
parties  had  previously  been  dealing.  As  thus  construed  the  restraint  was 
limited  to  a  definite  part  of  the  state  and  no  restraint  extending  to  the  entire 
state  was  involved  and  what  was  said  on  that  point  was  dictum. 

A  contract  between  a  manufacturing  corporation  whose  business  extended 
throughout  the  United  States  and  Canada,  and  one  of  its  traveling  salesmen, 
that  the  latter  should  not  enter  the  service  of  any  competitor  for  three  years 
after  leaving  the  plaintiff's  employ,  was  sustained  by  Blodgbtt,  J. ,  in  Carter 
V.  AlUng.  43  Fed.  Rep.  208  (1890). 

In  Herreshoff  v.  Boutineau,  17  R.  I.  8  ;  19  Atl.  Rep.  712  (1890),  the  plain- 
tiff hired  the  defendant  to  teach  French  in  his  school  in  Providence  for  six 
months  and,  in  consideration  of  his  employment,  took  from  him  an  agreement 
that  for  a  year  after  the  end  of  his  service  he  should  not  teach  either  French  or 
German  anywhere  in  the  state  of  Rhode  Island.  After  the  expiration  of  the 
six  months  the  defendant  continued  to  teach  French  in  Providence  and  the 
plaintiff  sued  to  enjoin  him  from  so  doing.  The  court  held  that  the  agree- 
ment was  not  void  merely  because  the  restraint  extended  to  the  entire  state, 
bat  held  it  to  be  unreasonable  because  the  restraint  was  greater  than  the 
reasonable  protection  of  the  plaintiff  required.  Upon  the  former  point  the 
court  says :  "  In  the  days  of  the  early  English  cases,  one  who  could  not  work 
at  his  trade  could  hardly  work  at  all.  The  avenues  to  occupation  were  not  as 
open  nor  as  numerous  as  now,  and  one  rarely  got  out  of  the  path  he  started 
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in.  Contracting  not  to  follow  one's  trade  was  about  the  same  as^ntracting 
to  be  idle,  or  to  go  abroad  for  employment.  But  this  is  not  so  new.  It  is  an 
every -day  occurrence  to  see  men  busy  and  prosperous  in  other  pursuits  than 
those  to  which  they  were  trained  in  youth,  as  well  as  to  see  them  change 
places  and  occupations  without  depriving  themselves  of  the  means  of  Uveli- 
hood,  or  the  state  of  the  benefit  of  their  industry.  It  would,  therefore,  be 
absurd,  in  the  light  of  this  common  experience  now,  to  say  that  a  man  shuts 
himself  up  to  idleness  or  to  expatriation,  and  thus  injures  the  public,  when  he 
agrees  for  a  sufficient  consideration,  not  to  follow  some  one  calling  within  the 
limits  of  a  particular  state.  There  is  no  expatriation  in  moving  from  one  state 
to  another,  and  from  such  removals  a  state  would  be  likely  to  gain  as  many 
as  it  would  lose.  We  do  not  think  that  public  policy  demands  an  agreement 
of  the  kind  in  question  to  be  declared  void,  and  we  do  not  think  that  such  a 
rule  is  established  upon  authority.  We,  therefore,  hold  that  the  agreement 
set  out  in  the  bill  is  not  void  simply  because  it  runs  throughout  the  state." 
Similar  views  are  expressed  and  the  same  conclusions  upheld  by  the  same 
court  in  the  recent  case  of  Oakdale  Mfg.  Co.  v.  Garst,  post. 

In  National  Benefit  Co.  v.  Union  Hospital  Co.,  45  Minn.  272;  47  N.  W. 
Bep.  806  (1891),  the  facts  were  as  follows:  The  plaintiff,  an  Illinois  corpora- 
tion, and  the  defendant,  a  Wisconsin  corporation,  were  each  engaged  in  the 
business  of  issuing  and  selling  benefit  certificates,  which  entitled  the  holders 
to  maintenance  and  medical  and  surgical  treatment  when  sick  or  injured,  and 
of  providing  hospitals  and  places  for  the  reception  of  such  holders.  Both 
corporations  did  business  throughout  Minnesota,  Wisconsin,  the  northern 
peninstila  of  Michigan  and  other  states.  They  made  an  agreement  to  continue 
for  three  years  by  which  the  plaintiff  company  was  to  have  the  exclusive 
right  of  selling  such  certificates  to  railroad  employees  in  Minnesota,  Wisconsin 
and  the  northern  peninsula  of  Michigan  and  the  defendant  company  was  to 
have  the  exclusive  right  of  selling  the  same  to  all  other  persons  within  the 
same  territory.  The  plaintiff  also  agreed  to  secure  to  the  defendant,  as  far  as 
possible,  the  benefit  of  the  former's  contracts  and  arrangements  with  hospitals 
in  the  described  territory,  and  the  defendant  was  to  pay  the  plaintiff  certain 
sums  of  money.  The  court  held  the  restraint  to  be  reasonable  and  valid,  and^ 
after  referring  to  the  earliest  English  doctrine  and  the  reasons  therefor, 
says:  "No  such  reason  now  obtains  in  this  country,  where  every  citizen  is 
at  liberty  to  change  his  occupation  at  will.  Moreover,  as  cheaper  and 
more  rapid  facilities  for  travel  and  transportation  gradually  changed  the 
manner  of  doing  business,  so  as  to  enable  parties  to  conduct  it  over  a  vastly 
greater  territor}'  than  formerly,  the  courts  were  necessarily  compelled  to 
readjust  the  test  or  standard  of  the  reasonableness  of  restrictions  as  to  place. 
And  again,  modern  investigations  have  much  modified  the  views  of  courts  as 
well  as  political  economists  as  to  the  effect  of  contracts  tending  to  reduce  the 
number  of  competitors  in  any  particular  line  of  business.  Excessive  com- 
petition is  not  now  accepted  as  necessarily  conducive  to  the  public  good.  The 
fact  is  that  the  early  common-law  doctrine  in  regard  to  contracts  in  restraint 
of  trade  largely  grew  out  of  a  state  of  society  and  business  which  has  ceased 
to  exist,  and  hence  the  doctrine  has  been  much  modified,  as  will  be  seen  by 
comparison  of  the  early  English  cases  with  modem  decisions,  both  Engli^ 
and  American." 
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B.    CONGLUBIONS  —  RULB  AS  TO  GeKERAL  AND  PaBTIAL  RESTRAINTS. 

Q.  Besfcraints  of  trade  not  void  merely  because  the  restraint  is  unliia* 
ited  in  space  or  coextensive  with,  the  territory  of  the  state  or  nation. — 
It  seems  to  us  that  the  rule  that  restraints  of  trade  extending  over  the  state  or 
kingdom  are  void  because  unlimited  in  space,  never  had  any  foundation  either 
in  reason  or  authority.  The  starting  point  of  the  rule  is  to  be  found  in  the 
dicta  of  Chief  Justice  Pa&kbk  in  Mitchell  v.  Reynolds,  1  P.  Wms.  181;  1 
Smith's  Lead.  Gas.  *o08  (1711).  In  the  condition  of  business  and  civilization 
at  that  time  in  England  it  was  simply  inconceivable  that  a  restraint  extending 
over  all  England  ever  could  be  reasonable.  This  was  the  foundation  of  the 
judge's  view  upon  this  point,  as  appears  from  several  passages  in  the  opinion. 
The  third  reason  assigned  by  him  why  restraints  of  trade  are  invalid  is  as  fol- 
lows: '*  Because,  in  a  great  many  instances,  thej/  can  be  of  no  tise  to  the  dUigee; 
idhieh  holdi  in  aU  eases  of  general  restraint  throughout  England;  for  what  does  it 
signify  to  a  tradesman  in  London  wTiat  another  does  in  Neuocastle  f  and  surely  it 
would  be  unreasonable  to  fix  a  certain  loss  on  one  side  without  any  benefit  to 
the  other."  And  in  stating  the  reason  why  a  contract  not  to  trade  in  any  part 
of  England  is  void  he  says:  "Because it  can  never  be  useful  to  any  man  to 
restrain  another  from  trading  in  all  places,  though  it  may  be  to  restrain  him 
from  trading  in  some,  unless  he  intends  a  monopoly,  which  is  a  crime."  And 
again,  in  speaking  of  such  restraints,  he  says  that  they  are  of  "no  benefit  to 
either  party,  and  only  oppressive."  The  sum  and  substance  of  all  these  rea- 
sons is  that  a  contract  not  to  trade  in  any  part  of  England  was  deemed  to  be 
void  because  it  could  be  of  no  use  or  benefit  to  the  obligee.  8ome  idea  of  the 
slowness  and  difficulty  of  communication  in  England  in  the  days  of  Chief  Jus- 
tice Parker,  and  of  the  isolation  of  difiFerent  parts,  may  be  gathered  from  the 
authorities  referred  to  in  note  to  Ralferty  v.  Central  Traction  Co.,  6  Am.  R.  R.  <& 
Corp.  Rep.  287. 808,  804.  When  the  facts  in  this  regard  are  underetood  it  will  be 
very  plain  that  it  did  not  then  matter  to  a  tradesman  in  London  what  another 
did  in  Newcastle.  But  it  is  plainly  to  be  gathered  from  the  reasoning  and 
decision  of  the  learned  judge  that  if  a  contract  not  to  trade  in  any  part  of  Eng- 
land could  be  of  use  and  benefit  to  the  obligee  it  would  be  valid,  unless  the 
purpose  or  effect  was  to  secure  or  create  a  monopoly  in  some  trade  or  business. 

In  the  Maxim-Nordenfeldt  case,  (18»4)  App.  Cas.  585,  Lord  Watson,  referr- 
ing  to  what  he  considera  the  dicta  of  judges  concerning  general  and  partial 
restraints,  says:  '  *  They  never  imagined  that  any  business  could  attain  such 
wide  dimensions,  that  it  could  not  be  reasonably  protected  from  the  invasion  of 
the  seller  except  by  subjecting  him  to  a  restraint  unlimited  in  space.  I  am 
under  the  impression  that,  had  they  conceived  the  possibility  of  such  a  case 
occurring,  the  rule  would  have  been  expressed  in  somewhat  different  terms. 
I  think  that,  as  stated,  it  was  meant  to  involve  the  assiunption  that  there  could 
be  no  such  case."  P.  658.  And,  in  the  same  case.  Lord  Hebschbll  expresses 
the  view  that,  if  Parkbr,  Ch.  J.  had  lived  under  present  conditions,  he 
would  never  have  laid  down  any  hard  and  fast  rule  as  to  general  and  partial 
restraints. 

Although  the  dictum  of  Chief  Justice  Parkbr  in  regard  to  general  restraints 
of  trade  has  been  often  reiterated  and  has  been  adopted  and  promulgated  by 
text  writers  as  one  of  the  f lUbdamental  principles  of  the  law  of  contracts,  there 
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is  not  a  single  case  in  the  English  reports,  so  far  as  we  have  been  able  to  dis- 
cover,  in  which  the  promulgation  of  this  rule  was  necessary  to  the  decision  of 
the  case.  There  are  cases  in  which  restraints  have  been  held  void  because 
they  extended  throughout  the  kingdom,  but  in  all  these  cases  it  will  be  found 
that  the  restraint  was  also  unreasonable  because  unnecessary  for  the  fair  pro- 
tection of  the  obligee.  If  there  was  any  case  in  the  English  reports  in  which 
a  restraint,  otherwise  reasonable  as  between  the  parties,  was  held  void  simply 
because  it  was  unlimited  in  space,  it  is  safe  to  assume  that  it  would  have  been 
brought  to  light  in  some  one  of  the  recent  cases  in  which  the  question  has  been 
so  much  fought  over.  But  no  such  case  has  been  referred  to.  In  the  last 
case  on  contracts  in  restraint  of  trade,  and  in  the  most  learned  and  exhaustive 
opinion  that  has  probably  been  delivered  on  the  subject,  that  of  Bowbn,  L. 
J.,  in  the  Maxim- Nordenfeldt  case,  (1893)  1  Gh.  680,  the  learned  judge  relies 
upon  the  following  cases  in  support  of  the  rule  that  general  restraints  are 
void:  Mitchell  v.  Reynolds.  1  P.  Wms.  181  (1711);  Ohesman  v.  Nainby,  2  Ld. 
Raym.  1456  (1726);  Gierke  v.  Gomer,  Gas.  t.  Hardw.  58  (1784);  Homer  v.  Ash- 
ford,  3  Bing.  822  (1825);  Warde  v.  Byrne,  5  M.  &  W.  648  (1889);  ffinde  v. 
Gray,  1  Scott  N.  R.  128  (1840);  Proctor  v.  Sargent,  2  M.  &  W.  88  (1840);  Tiillis 
y.  Tallis,  1  E.  <&  B.  891,  411  (1858).  It  may  fairly  be  assumed  that  these  are 
the  strongest  cases  to  be  found.  But  in  none  of  them  did  the  court  pass  upon 
a  contract  in  general  restraint  of  trade  except  in  Warde  v.  Byrne,  5  M.  &  W. 
548.  What  was  said  about  general  restraints  of  trade  in  all  the  other  casea 
was  simply  dictum.  In  Ward  v.  Byrne  the  plaintiff,  a  coal  merchant  in  Lon- 
don, doing  only  a  local  business,  took  the  defendant  as  a  clerks  and  the  latter 
gave  a  bond  that  he  would  not  follow  or  be  engaged  in  the  business  of  a  coal 
merchant  for  nine  months  after  leaving  the  plaintiff's  service.  There  was  no 
limit  as  to  space,  and  the  court  held  it  to  be  void.  It  is  manifest  that  the 
restraint  was  unreasonable  in  extent  and  void  for  that  reason.  The  judges 
placed  their  decision  both  upon  the  ground  that  the  restraint  was  general  and 
that  it  was  unreasonable.  In  the  Maxim-Nordenfeldt  case,  (1894)  App.  Gas. 
557,  Ijord  Ashbourne  says:  "I  do  not  know  that  there  is  a  single  reportt^d 
case,  whose  facts  are  clearly  known,  where  a  covenant  in  general  restraint  of 
trade,  clearly  reasonable  in  itself  and  only  affording  a  fair  protection  to  the 
parties,  has  been  held  to  be  void."  And  this  is  quite  satisfactorily  demon- 
strated in  the  same  case  by  Lord  Macnaohten. 

While  the  old  rule  as  to  the  invalidity  of  contracts  in  general  restraint  of 
trade  has  been  abundantly  recognized  in  the  American  cases,  there  are  but 
three  or  four  in  which  restraints,  extending  to  an  entire  state  and  reasonable 
as  between  the  parties,  were  held  void  because  unlimited  in  space.  They  are: 
Wright  V.  Ryder,  86  Gal.  342;  Gallahan  v.  Donnelly,  45  Gal.  152;  Oregon 
Steam  Nav.  Go.  v.  Hale,  1  Wash.  Ter.  288;  Gamewell  Fire  Alarm  Tel.  Go.  v. 
Grane,  ante,  p.  78.  These  cases  have  already  been  sufficiently  referred  to  in 
the  last  section.  In  the  Galifomia  and  Washington  cases  the  courts  seem  to 
have  considered  that  there  was  an  absolute  and  binding  rule  forbidding  cove- 
nants in  general  restraint  of  trade.  In  the  Massachusetts  case,  while  the  gen- 
eral effect  of  the  case  is  to  re-establish  the  old  rule,  the  decision  is  put  also  on  the 
ground  of  unreasonableness.  It  is  said  of  the  agreement  in  question:  "The 
stipulation  seems  to  us  to  be  something  more  than  is  reasonably  necessary  to 
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inotect  the  plaintift  in  the  enjoyment  of  the  property  it  bought,  even  if  that 
shonld  be  adopted  as  the  test,  upon  which  we  express  no  opinion."  All  these 
cases  were  decided  long  after  the  rule  had  been  impugned  in  England.  There 
are,  of  course,  other  cases  in  which  restraints  unlimited  In  space  were  held 
Toid,  but  they  are  cases  in  which  the  restraint  was  also  unreasonable  and  void 
on  that  ground  alone. 

If  we  turn  now  to  the  reason  of  the  matter,  there  is  as  little  to  be  found  in 
this  field  in  support  of  the  rule  in  <)uestion  as  in  that  of  precedent.  For  nearly 
three  hundred  years  it  has  been  held  that  restraints  which  were  reason* 
able  and  not  injurious  to  the  public  were  valid  and  enforcible.  And  restraints 
have  been  held  to  be  reasonable  and  not  injurious  to  the  public  when  they 
were  not  greater  than  was  necessary  for  the  fair  protection  of  the  covenantee 
in  re8i>ect  to  the  subject-matter  of  the  contract,  and  not  injurious  to  trade  in 
general.  Starting  with  restraints  limited  to  a  single  pariidi,  as  in  Mitchell  v. 
Reynolds,  1  P.  Wms.  181  (1711),  or  to  a  territory  within  half  a  mile  of  a  given 
point,  as  in  Chesman  v.  Nainby,  2  Ld.  Raym.  1456  (1726),  the  area  of  valid 
restraints  was  continually  enlarged  as  the  conditions  of  trade  and  business 
changed,  until  restraints  covering  half  or  three-fourths  of  the  state,  or  even 
more,  were  sustained  as  valid,  and  always  for  the  reason  that  the  restraint  was 
no  greater  than  was  necessary  ■  for  the  fair  protection  of  the  covenantee  in 
respect  of  t^e  principal  matter  of  the  contract.  Now,  if  a  restraint  extending 
to  half  or  three-fourths  of  the  state  is  to  be  sustained  because  no  more  than  is 
necessary  for  the  fair  protection  of  the  covenantee,  upon  what  rational  princi- 
ple is  one  extending  to  the  whole  of  the  state  to  be  held  void  when  that  is  no 
greater  than  the  fair  protection  of  the  covenantee  requires?  It  seems  to  us 
that  there  is  but  one  answer  to  this  question,  and  that  any  arbitrary  rule  as  to 
space  is  as  destitute  of  reason  as  it  is  of  authority.  Upon  this  question  the 
remarks  of  Mr.  Justice  Fry  in  Rousillon  v.  Rousillon,  14  Ch.  Div.  851,  are 
very  much  in  point.  He  says:  **  But,  then,  it  is  said  that,  over  and  above  the 
rale  that  the  contract  shall  be  reasonable,  there  exists  another  rule,  viz., 
that  the  contract  shall  be  limited  as  to  space,  and  that  this  contract  being  in 
its  terms  unlimited  as  to  space,  and,  therefore,  extending  to  the  whole  of 
England  and  Wales,  must  be  void.  Now,  in  the  first  place,  let  me  consider 
whether  such  a  rule  would  be  reasonable.  There  arc  many  trades  which  are 
carried  on  all  over  the  kingdom,  which,  by  their  very  nature,  are  extensive 
and  widely  diffused.  There  are  others  which,  from  their  nature  and  necessi- 
ties, are  local.  If  this  rule  existed  it  would  afford  a  complete  protection  to  the 
latter  class  of  trade,  whilst  it  would  prohibit  complete  protection  of  the 
former  class,  and  an  injury  which  ought  not  to  be  wrought  without  good 
reason  would  arise.  In  the  next  place,  the  rule,  if  it  existed,  would  apply  in 
two  classes  of  cases.  It  would  apply  where  the  want  of  a  limitation  of  space 
was  unreasonable,  and  also  where  it  was  reasonable.  Now,  in  the  former  class 
of  cases,  those  in  which  the  universality  was  unreasonable,  the  rule  would 
operate  nothing,  because  the  ground  is  already  covered  by  the  rule  that  the 
restraint  must  be  reasonable.  It  would,  therefore,  only  operate  in  cases  in 
which  the  universality  of  the  prohibition  was  reasonable,  that  is,  it  would 
only  operate  where  it  ought  not.  For  the  existence  of  such  a  rule  I  should 
require  dear  authority.  In  the  next  place  the  rule  is  pressed  upon  me  as  an 
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artificial  rule,  or,  as  it  was  caUed  by  the  later  Vice- Chancellor  Wickbnb,  a 
hard  and  fast  rule.  Such  a  rule  might  always  be  evaded  by  a  single  excep- 
tion. No  exception  can  be  said  to  be  colorable  to  a  rule  of  this  description, 
because  you  can  only  judge  whether  an  exception  be  colorable  or  not  by  the 
principle  of  the  rule,  and  if  the  rule  be  really  an  artificial  one  without  prin- 
ciple, there  is  no  criterion  for  saying  whether  the  evasion  is  colorable  or 
not.  It  appears  to  me,  for  these  reasons,  that  I  ought  not  to  hold  such  a  rule 
to  exist  unless  it  be  clearly  established."  Pp.  866,  867.  And,  after  referring  to 
various  cases,  he  continues:  "I  have,  therefore,  upon  the  authorities,  to 
choose  between  two  sets  of  cases,  those  which  recognize  and^  those  which 
refuse  to  recognize  this  supposed  rule,  and,  for  the  reasons  which  I  have 
already  mentioned,  I  have  no  hesitation  in  saying  that  I  adhere  to  those 
authorities  which  refuse  to  recognize  this  rule,  and  I  consider  that  the  cases  in 
which  an  unlimited  prohibition  has  been  spoken  of  as  void,  relate  only  to 
•circumstances  in  which  such  a  prohibition  has  been  unreasonable."    P.  369. 

The  cases  in  support  of  these  views,  which  have  been  noticed  at  length  in 
the  last  two  sections,  are  here  recapitulated  for  convenience:  Whittaker  y. 
Howe,  3  Beav.  888  (1841);  Mallan  v.  May,  11  M.  &  W.  662  (1848);  Tallis  v.  Tal- 
Us,  1  El.  <&  Bl.  891;  72  E.  C.  L.  R.  890  (1858);  Harms  v.  Parsons,  82  Beav. 
828  (1868);  Ainsworth  v.  Bentley,  14  Weekly  Rep.  680  (1866);  Ingram  v.  Stiff, 
5  Jut.  (N.  8.)  947  (1869);  Leather  Cloth  Co.  v.  Lorsont,  L.  R..  9  Eq.  Cas.  846 
(1869);  Rousillon  v.  Rousillon,  14  Ch.  Div.  851  (1880);  Davis  v.  Davis,  36  Ch. 
Dlv.  359  (1887);  Badesche  Anilin  &  Soda  Fubrik  v.  Schott,  (1892)  8  Ch.  447; 
Moenich  v.  Fenestre.  61  L.  J.  Ch.  787  (1892);  Maxim- Nordenf eld t  Guns  &  Am- 
munition Co.  V.  Nordenfeldt,  (1898)  1  Ch.  680;  (1894)  App.  Cas.  536;  Morse  Twist 
Drill  <&  Machine  Co.  v.  Morse,  103  Mass.  78  (1869);  Oregon  Steam  Navigation 
Co.  V.  Winsor,  20  Wall.  64  (1878);  Beal  v.  Chase,  31  Mich.  489(1875);  Mackinnon 
Pen  Co.  V.  Fountain  Ink  Co.,  48  N.  Y.  Super.  Ct.  442  (1882);  Diamond  Match  Co. 
V.  Roeber,  106  N.  Y.  478  (1887);  Watertown  Thermometer  Co.  v.  Pool,  61 
Hun.  157(1889);  Underwood  v.  Smith,  19  N.  Y.  Supp.  880(1892);  Berlin  Machine 
Works  V.  Perry,  71  Wis.  495  (1888);  Richards  v.  American  Desk  &  Seating 
Co.  (principal  case):  Carter  V.  Ailing,  48  Fed.  Rep.  208  (1890);  Herreshoff  v. 
Boutineau,  17  R.  I.  3;  19  Ail.  Rep.  712  (1890);  National  Benefit  Co.  v.  Union 
Hospital  Co.,  47  Minn.  272;  47  N.  W.  Rep.  806  (1891);  Oakdale  Mfg.^Co.  v. 
Oarst,  post  (1894).  The  opposing  cases,  other  than  those  containing  dicta, 
have  already  been  given  in  this  section. 

In  Diamond  Match  Co.  v.  Roeber.  106  N.  Y.  473  (1887),  it  was  held  that  in 
this  country,  whether  a  restraint  is  general  as  regards  space,  is  not  to  be 
determined  by  state  lines,  and  a  covenant,  made  in  New  York  and  in  connec- 
tion with  the  sale  of  a  business  located  in  New  York,  and  extending  to  the 
whole  United  States  except  Nevada  and  Montana,  was  held  to  be  partial  and 
not  general,  within  the  old  rule  handed  down  from  the  case  of  Mitchell  v. 
Reynolds.  To  the  contention  of  the  defendant  that  the  covenant  was  one  in 
general  restraint  of  trade  because  it  applied  to  the  whole  state,  the  court  said: 
**  We  are  of  the  opinion  that  the  contention  of  the  defendant  is  not  sound  in 
principle,  and  should  not  be  sustained.  The  boundaries  of  the  states  are  not 
those  of  trade  and  commerce,  and  business  is  restrained  within  no  such  limit. 
The  country,  as  a  whole,  is  that  of  which  we  are  citizens,  and  our  duty  and 
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allegiance  are  due  both  to  the  state  and  nation.  Nor  is  it  true,  as  a  general  rule, 
that  a  business  established  here  cannot  extend  beyond  the  state,  or  that  it  may 
not  be  successfully  established  outside  of  the  state.  There  are  trades  and 
employments  which,  from  their  nature,  are  localized;  but  this  is  not  true  of 
manufacturing  industries  in  general.  We  are  unwilling  to  say  that  the  doc- 
trine as  to  what  is  a  general  restraint  of  trade  depends  upon  state  lines,  and 
we  cannot  say  that  the  exception  of  Nevada  and  Montana  was  colorable 
merely.  The  rule  itself  is  arbitrary,  and  we  are  not  disposed  to  put  such  a 
construction  upon  this  contract  as  will  make  it  a  contract  in  general  restraint 
of  trade,  when  upon  its  face  it  is  only  partial."  A  similar  view  is  intimated 
in  Oregon  Steam  Navigation  Co.  v.  Winsor,  20  Wall.  64,  67.  But  in  neither 
of  these  cases  was  the  validity  of  a  covenant  extending  throughout  the  United 
States  involved.  Had  the  covenant  in  quest\pn  in  the  New  York  cas& 
embraced  the  national  domain,  the  reasoning  of  the  court  tends  to  the  con- 
clusion that  it  would  have  been  sustained.  Such  covenants  were  sustained  in 
the  following  cases:  Morse  Twist  Drill  &  Machine  Co.  v.  Morse,  103  Mass.  78 
(1869);  Mackinnon  Pen  Co.  v.  Fountain  Ink  Co.,  48  N.  Y.  Super.  Ct.  442  (1883); 
Watertown  Thermometer  Co.  v.  Pool,  61  Hun,  167  (1889);  Carter  v.  Ailing, 
43  Fed.  Rep.  208  (1890);  Underwood  v.  Smith,  19  N.  Y.  Supp.  880  (1892);  Oak- 
dale  Mfg.  Co.  V.  Qarst  (1894),  post.  In  Taylor  v.  Blanchard,  13  Allen,  870, 
874.  it  is  said  by  the  court:  "The  plaintiff  further  contends  that  in  this 
country  a  restraint  ought  not  to  be  held  void  unless  it  extends  throughout  the 
United  States,  because  they  are  one  country  in  respect  to  trade  and  business, 
and  the  power  to  grant  patents  and  copyrights  and  to  rcgultite  trade  is  vested 
in  the  United  States  government.  But  we  cannot  regard  this  view  as  just. 
A  monopoly  extending  throughout  the  state  may  be  as  really  injurious  to  the 
people  of  the  state  as  if  it  extended  throughout  the  whole  country." 

7.  Farther  as  to  general  and  partial  restraints — restraints  unlim- 
ited in  space  but  limited  as  to  the  persons  with  whom  or  modes  in 
which  the  business  may  be  carried  on — no  hard  and  fast  rule  in  the 
matter. —  Contracts  in  general  restraint  of  trade  have  usually  been  understood 
to  be  those  which  were  unlimited  in  space,  and  this  is  especially  so  in  this 
country.  In  Mitchell  v.  Reynolds,  1  P.  Wms.  181,  Parker,  Ch.  J.,  says  that 
"voluntary  restraints  by  agreement  of  the  parties  are  either,  first,  general,  or, 
second,  particular,  as  to  persons  or  places. "  l^Iany  cases  have  held  that  restraints 
unlimited  in  space  were  valid,  because  they  left  the  covenantor  free  to  carry  on 
the  business  in  question  with  certain  persons  or  in  a  certain  manner.  These 
cases  will  be  referred  to  below.  The  whole  subject  was  carefully  gone  over  by 
BowEK,  L.  J.,  in  the  Maxim-Nordenfeldt  case,  (1898)  1  Ch.  680,  who  says: 
"  It  has  been,  in  my  opinion,  the  doctrine  of  the  courts  of  common  law,  ever 
since  the  reign  of  Queen  Elizabeth,  that  contracts  in  general  restraint  of  trade 
are  void  as  being  contrary  to  public  policy.  Contracts  in  general  restraint  of 
trade  may  be  defined  as  those  by  which  a  person  restrains  himself  from  all 
exerdae  of  his  trade  in  any  part  of  England.  *  *  *  Distinguished  from 
these  general  restraints,  which  the  English  law  discountenances,  are  partial  or 
limited  restraints,  or,  as  they  are  sometimes  termed,  particular  restraints, 
which,  upon  certain  conditions,  the.  English  law  permits  and  enforces.  An 
agreement  in  '  particular '  or  '  partial '  restraint  of  trade  may  be  defined  as  one 
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in  which  the  area  of  restriction  is  not  absolute,  but  in  which  the  covenantor 
letains  for  himself  the  right  still  to  carry  on  his  trade  either  in  some  place,  or 
for  the  benefit  of  some  persons,  or  in  some  limited  and  prescribed  manner. 
Particular  restraints,  according  to  the  language  employed  in  Mitchell  v.  Rey- 
nolds, 1  P.  Wms.  181,  are  those  in  which  there  is  some  limitation  in  respect  of 
places  or  persons  short  of  an  absolute  or  total  restriction.  But  there  is  also  & 
third  kind  of  limitation  which  the  law  will  sanction  under  reasonable  condi- 
tions —  namely,  a  limitation  in  respect  of  the  mode  or  manner  in  which  the 
trade  is  to  be  carried  on.  The  above  are  the  three  kinds  of  partial  restraint 
recognized  by  law.  The  English  rule,  which  strikes  indifferently  at  all  gen- 
eral  restraints  in  trade,  makes  the  validity  of  a  partial  restraint  depend  on  tho 
circumstances  of  each  case.  A  partial  restraint  will  be  binding  in  law  if  made 
on  good  consideration  and  if  it  is  reasonable."  As  illustrating  the  case  of 
{Nirtial  restraints  where  the  contract  leaves  to  the  covenantor  the  right  to  trade 
with  particular  persons,  he  cites  Young  v.  Timmins,  1  Tyrw.  226;  Wallis  v. 
Day,  2  M.  &  W.  278:  Rannie  v.  Irvine,  7  M.  &  G.  969;  Pilkington  v.  Scott,  15 
M.  &  W.  657.  As  illustrating  the  third  class  of  partial  restraints,  or  those  in 
which  the  restraint  "  regulates  or  confines  the  manner  in  which  the  trade  is  to 
be  worked,"  he  cites  the  cases  of  Collins  v.  Locke,  L.  R.,  4  App.  Cas.  674,  and 
Jones  V.  Lees,  1  H.  &  N.  189. 

He  sums  up  his  conclusions  as  follows:  "  The  result  seems  to  me  to  be  aa 
follows:  General  restraints,  or,  in  other  words,  restraints  wholly  unlimited  in 
area,  are  not,  as  a  rule,  permitted  by  the  law,  although  the  rule  admits  of 
exceptions.  Partial  restraints,  or,  in  other  words,  restraints  which  involve 
only  a  limit  of  places  at  which,  or  persons  with  whom,  or  of  modes  in  which, 
the  trade  is  to  be  carried  on.  are  valid  when  made  for  a  good  consideration, 
and  when  they  do  not  extend  further  than  is  necessary  for  the  reasonable  pro- 
tection of  the  covenantor.  A  limit  in  time  does  not,  by  itself,  convert  a  gen- 
eral restraint  into  a  partial  one.  That  which  the  law  does  not  allow  is  not  to 
be  tolerated  because  it  is  to  last  for  a  short  time  only.  In  considering,  how- 
ever, the  reasonableness  of  a  partial  restraint,  the  time  for  which  it  is  to  be 
imposed  may  be  a  material  element  to  consider."  The  exceptions  to  the  rule 
that  general  restraints  are  void,  to  which  the  learned  judge  refers,  are  evi- 
dently cases  relating  to  the  sale  of  trade  secrets  and  patents  or  businesses  pro- 
tected by  patents. 

Undoubtedly,  by  thus  curtailing  the  scope  of  general  restraints  and  enlarg- 
ing that  of  partial  restraints,  something  is  gained  In  the  way  of  reconciling 
the  *'  jarring  opinions,"  or  rather  something  is  gained  in  support  of  an  arbi- 
trary rule  because  there  arc  fewer  cases  that  impinge  it.  But  still  the  arbi- 
tmrj  rule  remains  that  general  restraints,  thus  curtailed,  are  void,  irrespective 
of  the  question  of  reasonableness,  and  that  courts  are  bound  to  pronounce 
against  such  restraints  without  stopping  to  look  into  the  circumstances  under 
which  they  are  made.  There  does  not  seem  to  be  any  more  reason  for  uphold- 
ing this  rule  than  for  upholding  the  rule  that  restraints,  general  as  to  space,  are 
Void.  It  still  remains  true,  we  think,  that  there  is  not  any  English  case  in 
which  a  general  restraint  as  defined  by  Mr.  Justice  Bowen  has  been  held  void, 
when  the  restraint  was  one  which  would  withstand  the  ordinary  tests  of  reason- 
tbleness,  as  applied  in  cases  of  partial  restraints.    Mr.  Justice  Bowen  does  not 
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cite  any.  On  the  other  hand,  there  are  at  least  Ave  English  cases  in  which 
restraints  were  held  valid  which  forbid  the  covenantor  to  carry  on  the  busi- 
ness in  question  in  any  oianner  or  with  any  persons  within  the  kingdom. 
These  are:  Whittaker  v.  Howe,  8  Beav.  883  (1841);  Leather  Cloth  Co.  v.  Lor- 
sont,  L.  R.,  9£q.  Cas.  345  (1869);  Rousillon  v.  Rousillon,  14  Ch.  Div.  851  (1880); 
Badische  AniUn  &  Soda  Fabrik  v.  Schott,  (1892)  8  Ch.  447;  Moenich  v. 
Penestre,  61  L.  J.  Ch.  737  (1892).  If  we  exclude  Leather  Cloth  Co.  v.  Lor- 
sont,  as  based  upon  the  sale  of  a  trade  secret,  there  still  remain  three  cases, 
and  to  these  may  be  added  the  Maxim-Kordenfeldt  case  itself,  in  which  Mr. 
Justice  BowEN  formulated  the  theory  of  partial  and  general  restraints  now 
under  discussion.  In  that  case  the  defendant  was  restrained  from  carrying  on 
the  specified  business  anywhere  or  in  any  manner,  except  on  behalf  of  the 
plaintiff  company,  for  the  period  of  twenty-five  years.  The  company  was 
obligated  to  employ  the  defendant  as  its  managing  director  for  the  sjNice  of 
seven  years  only,  and  was  not  obligated  to  employ  him  in  any  capacity  after 
that.  He  thus  retained  no  right  to  carry  on  the  business  after  the  seven  years, 
and  the  restraint  was  practically  absolute  after  that  time.  It  is  true  the 
defendant  was  a  stockholder  in  the  plaintiff  company  and  thus  had  an  interest 
in  its  business.  But  if  this  alone  made  the  restraint  partial,  then  Mr.  Justice 
Bowen  would  have  to  further  revise  his  definitions  and  add  a  fourth  class  of 
partial  restraints,  viz.,  where  the  covenantor  retained  an  interest  in  the  busi- 
ness, as  i^tockholder  or  otherwise,  though  he  might  be  restrained  from  carry- 
ing it  on  personally  anywhere  or  in  any  manner. 

In  Whitney  v.  Slay  ton,  40  Maine,  224,  where  the  defendant  had  sold  his  iron 
foundry  to  the  plaintiff  and  agreed  not  to  engage  In  the  business  of  iron  cast- 
ing for  ten  years  within  a  prescribed  territory,  it  was  held  that  the  defendant 
had  violated  the  covenant  by  organizing  a  corporation  to  carry  on  the  business 
and  becoming  a  stockholder  and  manager  thereof.  But  the  defendant  had 
built  the  plant  on  his  own  responsibility  and  then  turned  it  over  to  the  corpor- 
ation, and  was  doubtless  its  principal  stockholder  and  the  mainstay  of  the 
business.  Similar  cases  are  Beal  v.  Chase,  31  Mich.  489,  and  Mackinnon  Pen 
Co.  V.  Fountain  Ink  Co.,  48  N.  Y.  Super.  Ct.  442.  In  all  three  cases  the  cove- 
nantor was  an  active  participant  in  the  business.  If  merely  becoming  a  stock- 
holder in  a  corporation  carrying  on  the  prohibited  business  would  constitute 
a  violation  of  a  covenant  not  to  engage  in  that  business,  then  it  would  follow 
that  if  the  covenantor  retained  an  interest  in  the  business  as  a  stockholder  he 
wonld  still  be  carrying  it  on  in  a  qualified  sense,  and  a  restraint  otherwise 
general,  but  which  permitted  him  to  retain  such  interest,  would  be  a  partial 
restraint  within  Mr.  Justice  Bowen's  definition.  But  no  case  has  held  that 
merely  becoming  a  stockholder  in  a  corporation  carrying  on  a  business  is  a 
violation  of  a  covenant  not  to  engage  in  that  business.  In  the  Maine  case  just 
cited  it  is  said:  " If  the  defendant  was  interested  as  a  stockholder  in  such 
eorporation  it  cannot  be  doubted  that  he  was  engaged  in  the  business  of  iron 
casting  within  the  meaning  of  the  contract.  This  would  put  him  most 
emphatically  in  a  position  to  carry  out  extensively  the  very  objects  which  it 
must  have  been  the  intention  of  the  parties  to  prevent;  and  his  being  in  the 
service  of  the  corporation  carrying  on  the  business  was  alike  a  violation  of  the 
contract."    But  this  language  must  be  taken  in  connection  with  the  facts  of 
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the  case  and  qualified  accordingly.  If  the  retaining  an  interest  as  a  stock- 
holder in  a  business  as  to  which  the  restraint  is  given  is  alone  sufficient  to 
make  the  restraint  partial,  then  the  retaining  one  share  out  of  10,000  or 
100,000  might  determine  the  important  question  whether  the  restraint  is  valid 
or  void. 

There  are  a  number  of  American  cases  in  which  general  restraints,  as  defined 
by  Mr.  Justice  Bowkn,  were  held  valid.  They  are:  Morse  Twist  Drill  & 
Machine  Co.  v.  Morse,  108  Mass.  73  (1869);  Oregon  Steam  Navigation  Co.  v. 
Winsor,  20  Wall.  64  (1878);  Beal  v.  Chase,  81  Mich.  489  (1875);  Mackinnon 
Pen  Co.  V.  Fountain  Ink  Co.,  48  N.  Y.  Super.  Ct.  442  (1882);  Diamond  Match 
Co.  V.  Roeber,  106  N.  Y.  478  (1887);  Watertown  Thermometer  Co.  v.  Pool,  51 
Hun.  157  (1889);  Underwood  v.  Smith,  19  N.  Y.  Supp.  880  (1892);  Carter  v. 
Ailing,  48  Fed.  Rep.  208  (1890);  Oakdale  Mfg.  Co.  v.  Ckrst,  post  (1894).  The 
first  of  these  cases  is  very  like  the  Maxim-Nordenfeldt  case.  The  defendant 
sold  out  his  business  to  the  plaintiff  company  and  became  a  stockholder 
therein  and  its  superintendent.  But  there  was  no  agreement  to  employ  him 
beyond  three  years  and  the  restraint  was  unlimited  in  time.  In  Diamond  Match 
Co.  V.  Roeber  defendant  sold  his  business  and  agreed  not  to  engage  therein 
except  as  agent  or  employee  of  the  vendee.  He  was  also  to  become  a  stock- 
holder in  the  vendee  and  did  become  one  in  the  plaintiff  company,  which  suc- 
ceeded to  the  rights  of  the  vendee.  There  does  not  appear  to  have  been  any 
agreement  on  the  part  of  the  vendee  to  employ  the  defendant,  but  he  waa 
employed  for  several  years.  In  Oakdale  Mfg.  Co.  v.  Garst,  the  defendant 
transferred  his  business  to  the  plaintiff  company,  for  stock  in  such  company 
but  it  does  not  appear  that  he  was  to  be  employed  by  the  company.  If  these 
cases  are  excluded  as  coming  under  the  head  of  partial  restraints,  the  others 
remain  and  are  not  subject  to  any  qualification.  But  it  would  not  seem  that 
a  restraint  otherwise  general  and  absolute  was  rendered  pardal  by  reason  of  a 
permission  that  the  covenantor  may  carry  on  the  business  in  question  on 
behalf  of,  or  as  agent  or  employee  of  the  covenantee,  unless  the  right  to  so  carry 
on  the  business  is  secured  to  the  covenantor /^r  the  entire  term  of  the  re&trairU, 
.  Besides  the  cases  referred  to  by  Mr.  Justice  Bowen  and  cited  above,  the 
following  are  also  instances  of  restraints  which,  though  unlimited  as  to  space, 
were  otherwise  limited,  so  as  to  fall  within  his  definition  of  paktial  restraints: 
Hartley  v.  Cummings,  5  C.  B.  247;  57  E.  C.  L.  R.  246  (1847);  Gale  v.  Read,  a 
East,  80  (1806);  Mills  v.  Dunham,  a891)  1  Ch.  576.  There  are  American  cases 
which  doubtless  fall  within  the  same  category.  Matthews  v.  Associated 
Press,  186  N.  Y.  888;  82  N.  E.  Rep.  981  (1898);  National  Benefit  Co.  v.  Unioa 
Hospital  Co..  47  Minn.  272;  47  N.  W.  Rep.  806  (1891);  Chicago,  etc.,  R.  Co.  v. 
PulhnanSo.  Car  Co.,  189  U.  S.  79  (1891);  4  Am.  R.  R.  &  Corp.  Rep.  218. 
See,  also,  §§  21  and  25  below.  But  to  hold  a  partial  restraint  viUid  is  by  no 
means  equivalent  to  holding  a  general  restraint  void.  Nor  does  the  latter 
proposition  follow  logically  from  the  former.  When  the  restraint  in  litigation 
is  partial,  it  is  unnecessary  to  decide  upon  general  restraints,  and  what  is  said 
upon  the  subject  is  dictum.  And  whenever  a  general  restraint  has  been  able 
to  bear  the  tests  of  reasonableness  applied  to  partial  restraints,  it  has 
been  held  valid  by  the  English  courts.  The  only  exceptions  are  to  be  found 
in  the  three  or  four  American  cases  noticed  in  the  last  section. 
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The  distinction  betTireen  general  and  partial  restraints  is  purely  arbitrary. 
Eyen  Mr.  Justice  Bowen  does  not  attempt  to  give  it  any  rational  basis.  Being 
arbitrary  it  can  be  evaded  by  an  arbitrary  exception.  If  the  court  will  con- 
sider the  reasonableness  of  a  restriction  which  covers  three- fourths  of  a  state, 
there  is  no  reason  why  it  should  not  consider  the  reasonableness  of  one  that 
covers  nine- tenths  or  nineteen- twentieths,  and  so  on  until  the  minutest  fmction 
remains.  It  would  follow,  then,  that  if  the  restraint  forbids  the  covenantor 
to  carry  on  business  anywhere  in  the  state,  with  anybody  or  in  any  manner, 
the  courts  are  precluded  from  considering  its  reasonableness  and  are  bound  to 
pronounce  it  void,  but  if  the  covenantor  is  left  free  to  carry  on  the  busi- 
ness in  any  part,  however  small,  with  any  persons,  however  few,  or  in  any 
manner,  however  restricted,  then  the  restraint  is  valid  if  reasonable.  Such  a. 
position  is  manifestly  unsound. 

C.  Yaliditt  of  Restraints  —  Gsnebal  Pbinciples  —  Rbasonabianess 

THE  Test. 

8.  Groiixiids  upon  which,  contracts  in  restraint  of  trade  have  been 
held  void — public  policy  infringed  by  reason  of  injury  to  the  indi-^ 
▼idnal  and  ii^ury  to  trade. —  The  reasons  given  by  Chief  Justice  Parker 
in  Mitchell  v.  Reynolds,  1  P.  Wms.  181,  why  contracts  in  restraint  of  trade 
are  invalid  are  as  follows :  "  First.  The  mischief  which  may  arise  from  them,, 
first,  to  the  party  by  the  loss  of  his  livelihood  and  the  subsistence  of  his  fam- 
ily; secondly,  to  the  public,  by  depriving  it  of  a  useful  member.  Another 
reason  is  the  great  abuses  these  voluntary  restraints  are  liable  to;  as,  for 
instance,  from  corporations,  who  are  perpetually  laboring  for  exclusive 
advantages  in  trade,  and  to  reduce  it  into  as  few  hands  as  possible;  as  like- 
wise from  masters,  who  are  apt  to  give  their  apprentices  much  vexation  on 
this  account,  and  to  use  many  indirect  practices  to  procure  such  bonds  from 
them,  lest  they  should  prejudice  them  in  their  custom,  when  they  come  to  set 
Qp  for  themselves.  Thirdly.  Because,  in  a  great  many  instances,  they  can 
be  of  no  use  to  the  obligee,  which  holds  in  all  cases  of  general  restraint 
throaghout  England ;  for  what  does  it  signify  to  a  tradesman  in  London  what 
another  does  at  Newcastle  ?  And  surely  it  would  be.  unreasonable  to  fix  a 
certain  loss  on  one  side,  without  any  benefit  to  the  other." 

The  court  In  Alger  v.  Thacher,  19  Pick.  51  (1887),  gives  the  reasons  as  fol- 
lows :  "  1.  Such  contracts  injure  the  parties  making  them,  because  they  dimin- 
ish their  means  of  prociuing  livelihoods  and  a  competency  for  their  families. 
They  tempt  improvident  persons,  for  the  sake  of  present  gain,  to  deprive 
themselves  of  the  power  to  make  future  acquisitions.  And  they  expose  such 
person  to  imposition  and  oppression. 

"  2.  They  tend  to  deprive  the  public  of  the  services  of  men  in  the  employ- 
ments and  capacities  in  which  they  may  be  most  useful  to  the  community  as 
well  as  themselves. 

"  8.  They  discourage  industry  and  enterprise,  and  diminish  the  products  of 
industry  and  skill. 

'*  4.  They  prevent  competition  and  enhance  prices. 

"  0.  They  expose  the  public  to  all  the  evils  of  monopoly.  And  this  especially 
Is  applicable  to  wealthy  companies  and  large  corporations,  who  have  the 
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means,  unless  restrained  by  law,  to  exclude  rivalry,  monopolize  business  and 
engross  the  market.  Ag^nst  evils  like  these,  wise  laws  protect  individuals 
and  the  public,  by  declaring  all  such  contracts  void."  These  reasons  are  sum- 
marized by  the  same  court  in  Bishop  v.  Palmer,  146  Mass.  469,  474,  as  fol- 
lows :  **  Two  principal  grounds  upon  which  such  contracts  are  held  to  be  void 
are  that  they  tend  to  deprive  the  public  of  the  services  of  men  in  the  employ- 
ments and  capacities  in  which  they  may  be  most  useful,  and  that  they  expose 
the  public  to  the  evils  of  monopoly." 

In  the  opinion  of  Mr.  Justice  Bradlet  in  Oregon  Steam  Navigation  Co.  r. 
Winsor,  20  Wall.  64,  68  (1873),  it  is  said  :  '*  There  are  two  principal  grounds 
upon  which  the  doctrine  is  founded,  that  a  contract  in  restraint  of  trade  is 
void  as  against  public  policy.  One  is,  the  injury  to  the  public  by  being 
deprived  of  the  restricted  party's  industry;  the  other  is,  the  injury  to  the 
party  himself  by  being  precluded  from  pursuing  his  occupation  and  thus 
being  prevented  from  supporting  himself  and  his  family."  In  the  principal 
case  such  contracts  are  said  to  be  against  public  policy  "  for  the  reason  that 
such  contracts  tend  to  deprive  the  public  of  the  services  of  the  parties  in  the 
employments  and  capacities  in  which  they  are  most  useful,  and  that  they  tend 
to  expose  the  public  to  the  evils  of  monopoly."  Mr.  Spelling,  in  his  work  on 
Trusts  and  Monopolies,  section  8,  states  the  reasons  as  follows :  *'  The  rule  of 
public  policy  contravening  contracts  in  restraint  of  trade  is  based  upon  two 
reasons  or  motions.  One  is  that  the  performance  of  such  contracts  injures 
the  public  by  depriving  it  of  the  restricted  party's  skill  and  industry ;  the 
other,  that  the  restricted  party  is  himself  injured  because  seeking  thereby  to 
preclude  himself  from  pursuing  his  occupation,  and  thus  being  prevented 
from  supporting  himself  and  his  family,  and  indirectly  threatening  the  public 
with  becoming  burdened  with  their  support,"  See,  also.  Wright  v.  Ryder, 
86  Gal.  342 ;  Lawrence  v.  Eidder,  10  Barb.  641 ;  Mackinnon  Pen  Co.  v. 
Fountain  Ink  Co.,  48  N.  Y.  Super.  Ct.  442  ;  Leather  Cloth  Co.  v.  Lorsont,  L. 
R.,  9  £q.  Cas.  845.  We  believe  no  reasons  have  ever  been  assigned  for  the 
invalidity  of  contracts  in  restraint  of  trade  that  are  not  to  be  found  in  the 
foregoing  statements,  and  all  these  reasons  may  be  summarized  as  follows  . 
Contracts  in  restraint  of  trade,  with  certain  exceptions,  are  held  to  be  void 
because  contrary  to  public  policy,  and  they  are  contrary  to  public  policy, 
first,  because  they  tend  to  injure  the  party  restricted  by  preventing  him  from 
pursuing  his  trade  within  the  restricted  limits  ;  second,  because  they  tend  to 
injure  the  public  by  depriving  it  of  the  benefit  of  the  restricted  party's 
industry  and  by  threatening  it  with  liability  for  his  support ;  third,  because 
they  tend  to  prevent  competition  and  to  encourage  monopoly.  In  the  first  two 
of  these  reasons  the  injury  to  the  public  is  by  reason  of  the  injury  to  the  party 
restrained,  and  in  the  third  by  reason  of  the  injury  to  trade  in  general.  All 
the  reasons,  therefore,  which  have  been  assigned  for  the  invalidity  of  con- 
tracts in  restraint  of  trade  may  be  comprehended  in  these  two  ;  first,  because 
of  their  injurious  effects  upon  the  party  restrained,  and,  second,  because  of 
their  injurious  effects  upon  trade. 

0.  The  test  of  validity  is  the  reasonableness  of  the  restraint. —  The 
review  of  cases  already  made  seems  to  us  to  demonstrate  that  there  is 
no  hard  and  fast  rule  that   general    restraints  of  trade  are  invalid.      The 
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rule  was  formulated  as  a  dictum  at  a  time  when  it  was  inconceivable  that 
a  general  restraint  could  be  reasonable.  It  was  reiterated  time  and  again  in 
cases  which  did  not  call  for  a  dedsion  upon  the  point,  until  it  was  accepted  as 
one  of  the  fundamental  rules  of  the  law«  But  as  soon  as  a  case  arose  in  which 
the  restraint  was  both  general  and  reasonable  the  rule  was  disregarded  and  the 
restraint  held  valid,  and  this  has  been  the  case  ever  since,  with  only  two  or 
three  exceptions.  What,  then,  is  the  test  of  validity  as  regards  the  extent  of 
the  restraint?  This  question  has  probably  never  been  better  answered  than  by 
TiDSALi.,  Ch.  J.,  in  Homer  v.  Graves,  7  Bing.  735  (1831),  who  says:  »'  But  the 
greater  question  is  whether  this  is  a  reasonable  restraint  of  trade.  And  we  do 
not  see  how  a  better  test  can  be  applied  to  the  question,  whether  reasonable  or 
not,  than  by  considering  whether  the  restraint  is  such  only  as  to  afford  a  fair 
protection  to  the  interests  of  the  party  in  favor  of  whom  it  is  given,  and  not  so 
large  as  to  interfere  with  the  interests  of  the  public.  Whatever  restraint  is 
larger  than  the  necessary  protection  of  the  party  can  be  of  no  benefit  to  cither; 
it  can  only  be  oppressive;  and  if  oppressive,  it  is,  in  the  eye  of  the  law^ 
unreasonable.  Whatever  is  injurious  to  the  interests  of  the  public  is  void,  on 
the  grounds  of  public  policy.'*  This  rule  has  been  often  quoted  and  approved. 
The  rule  has  been  otherwise  stated  in  various  cases,  as  follows:  ''  The  limit  of 
the  space  is  that  which,  according  to  the  trade  he  carries  on,  is  necessary  for 
the  protection  of  the  party  with  whom  the  contract  is  made."  Ward  v.  Byrne, 
5M.  &  W.  647.  BoinTallia  v.  Tallis,  i  El.  &  Bl.  391;  72  E.  C.  L.  R.  890 
(1853).  "  The  principle  deducible  from  all  the  cases  is  that  the  question  to  be 
determined  is,  whether  the  restraint,  having  regard  to  all  the  circumstances  of 
the  case  and  the  nature  of  the  employment,  is  greater  than  is  necessary  for 
the  protection  of  the  person  in  whose  favor  it  is  imposed.  Lofeb,  L.  J.,  in 
Mills  V.  Dunham,  (1891)  1  Ch.  576,  587.  *'The  contract,  to  be  upheld,  must 
appear  from  special  circumstances  to  be  reasonable  and  useful,  and  the 
restraint  of  the  covenantor  must  not  be  larger  than  is  necessary  for  the  protec- 
tion of  tbe  covenantee  in  the  enjoyment  of  his  trade  or  business."  Dunlop  v. 
Gregory,  10  N.  Y.  241  (1851).  "The  test  of  the  reasonableness  of  such 
restriction  is,  whether  it  is  such  as  only  affords  a  fair  protection  to  the  party  in 
whose  favor  it  is  made,  and  at  the  same  time  does  not  mlh'tate  against  the  public 
interest."  Mackinnon  Pen  Co.  v.  Fountain  Ink  Co.,  48  N.  Y.  Super.  Ct.  442(1882). 
So  in  Ross  v.  Badgbeer,  21  Wend.  166  (1839).  ''If,  considered  with  reference 
to  the  situation,  business  and  objects  of  the  pmrties,  and  in  the  light  of  all  the 
surrounding  circumstances  with  reference  to  which  the  contract  was  made, 
the  restraint  contracted  forappeare  to  have  been  for  a  jiist  and  honest  purpose, 
for  the  protection  of  the  legitimate  interests  of  the  party  in  whose  favor  it  is 
imposed,  reasonable  as  between  them,  and  not  specially  injurious  to  the  public, 
the  restraint  will  be  held  valid."  Hubbard  v.  Miller,  27  Mich.  15,  19.  This 
was  quote<1  and  approved  in  Hedge  v.  Lowe,  47  Iowa,  137  ^1877). 

In  National  Benefit  Co.  v.  Union  Hospital  Co. ,  47  Minn.  272;  47  N.  W.  Rep. 
806  (1891),  it  is  said  :  "The  general  concensus  of  all  the  authorities,  at  least 
the  later  ones,  is  that  there  is  no  hard  and  fast  rule  as  to  what  contracts  are 
void  as  being  in  restraint  of  trade;  but  each  case  must  be  judged  according  to 
its  own  facts  and  circumstances;  that  a  party  may  legally  purchase  the  busi- 
ness and  trade  of  another  for  the  very  purpose  of  removing  or  preventing 
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competition,  coupled  with  an  undertaking  on  the  part  of  the  seller  not  to  cany 
on  the  same  business  in  the  same  place  or  within  the  same  territory;  and  the 
question  of  the  reasonableness  of  the  restraint  of  trade  depends  upon  whether 
it  is  such  only  as  to  afford  a  fair  protection  of  the  party  in  whose  favor  it  is 
made;  and  the  limits  of  restraint  as  to  space  depend  upon  the  kind  of  trade  or 
business  which  is  the  subject  of  the  contract." 

In  Gibbs  v.  Consolidated  Gas  Co.,  180  U.  S.  805,  409,  and  Fowle  v.  Park, 
181  U.  S.  88,  06,  97,  it  is  said  :  *'  Public  welfare  is  first  considered,  and  if  it 
be  not  involved,  and  the  restraint  upon  one  part}'  is  not  greater  than  protec- 
tion to  the  other  requires,  the  contract  may  be  sustained.  The  question  is» 
whether,  under  the  particular  circumstances  of  the  case,  and  the  nature  of 
the  particular  contract  involved  in  it,  the  contract  is.  or  is  not,  unreasonable.'^ 

In  an  article  upon  ''Contracts  in  Restraint  of  Trade,"  in  4  Harv.  Law  Rev. 
128,  the  writer,  after  referring  to  a  great  number  of  cases,  says:  "  We  con- 
clude, therefore,  that  the  true  test  in  considering  the  legality  of  a  condition  or 
covenant  in  restraint  of  trade,  is  not  whether  the  restraint  covers  the  whole 
state  or  nation,  but  it  is  whether  the  restraint  is  reasonable;  and  in  determin- 
ing this  question  the  court  will  inquire  whether  it  is  necessary  for  the  protec- 
tion of  the  complainant,  and  is  not  injurious  to  the  public."    P.  136. 

All  these  statements  of  the  rule  come  to  substantially  the  same  thing,  that 
the  restraint  is  valid  if  reasonable,  and  that  it  is  reasonable  if  it  does  not 
impose  upon  one  party  any  restriction  which  is  not  necessary  for  'the  reason- 
able protection  of  the  other,  and  if  it  is  not  injurious  to  the  public  by  reason 
of  its  effects  upon  trade.  This  rule  is  either  expressly  enunciated  or  is 
clearly  dedudble  from  the  great  majority  of  the  cases,  wbether  they  relate  to 
general  or  partial  restraints.  Keith  v.  Herschberg  Optical  Co.,  48  Ark.  188 
(1886);  California  Steam  Nav.  Co.  v.  Wright,  6  Cal.  258  (1854);  Cook  v.  John- 
son, 47  Conn,  175  (1879);  Beard  v.  Dennis,  6  Ind.  200  (1865);  Martin  v. 
Murphy,  129  Ind.  464;  28  N.  E.  Rep.  1118  (1891);  Whitney  v.  Slayton,  40 
Maine,  224  (1855);  Stearns  v.  Barrett.  1  Pick.  448, 450  (1828);  Alger  v.  Thacher, 
19  Pick.  51  (1887);  Morse  Twist  DriU  &  Machine  Co.  v.  Morse,  108  Mass.  73 
(1869);  Beal  v.  Chase,  81  Mich.  489  (1875);  National  Benefit  Co.  v.  Union  Hos- 
pital Co.,  47  Minn,  272;  47  N.  W.  Rep.  806  (1891);  Sternberg  v.  O'Brien,  4S 
N.  J.  Eq.  870;  22  Atl.  Rep.  348  (1891);  Ellerman  v.  Chicago  Junction  Rys. 
&  Union  Stock  Yards  Co..  49  N.  J.  Eq.  217;  23  Atl.  Rep.  287  (1891);  Chappel 
V.  Brockway,  21  Wend.  157  (1889);  Diamond  Match  Co.  v.  Roeber,  106  N.  Y. 
473  (1887);  Watertown  Thermometer  Co.  v.  Pool,  51  Hun,  157  (1889);  Under- 
wood V.  Smith,  19  N.  Y.  Supp.  380(1892);  Lange  v.Werke,  2  0hio  St.  519(1858); 
Smith's  Appeal,  113  Penn.  St.  579  (1886);  Herreshoff  v.  Boutineau,  17  R  I.  3; 
19  Atl.  Rep.  712  (1890);  Oakdale  Mfg.-  Co.  v.  Garst,  post  (1894);  Anheuser- 
Busch  Brewing  Assn.  v.  Houck,  (Tex.  Civ.  App.)  27  S.  W.  Rep.  692;  Kellogg 
V.  Larkin,  8  Pin.  (Wis.)  128;  3  Chand.  133  (1851);  Berlin  Machine  Works  v. 
Perry,  71  Wis.  495  (1888);  Richards  v.  American  Desk  &  Seating  Co.,  ante 
(1894);  Oregon  Steam  Navigation  Co.  v.  Winsor,  20  Wall.  64  (1873);  Car- 
ter v.  Ailing,  43  Fed.  Rep.  208(1890);  Mossop  v.  Mason,  18  Grant  Ch.  453 
(1871);  Homer  v.  Ashford,  3  Bing.  322  (1825);  Hitchcock  v.  Coker,  6  A.  &  E. 
438;  33  E.  C.  L.  R.  241  (1887);  Whittaker  v.  Howe,  2  Beav.  383  (1841); 
Harms  v.  Parsons,  32  Beav.  328  (1868);  Rannie  v.  Irvine,  7  M.  &  G.  969  (1844); 
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Mallan  v.  May,  11  M.  &  W.  652  (1848);  Pilkington  ▼.  Scott,  15  M.  &  W.  657 
(1846);  Leather  Qoth  Co.  v.  Loraont,  L.  R,  9  Eq.  Cas.  346  (1869);  Printing  & 
Numerical  Registering  0>.  v.  Sampson,  L.  R,  19  Eq.  Cas.  462  (1875);  Collins 
T.  Locke,  L.  R,  4  App.  Cas.  674  (1879);  Housillon  v.  Rousillon,  14  Ch.  Div. 
851  (1880);  Roggers  v.  Haddocks,  (1892)  8  Ch.  846;  Bodische  Anilin  &  Soda 
Fkbrik  V.  Schott,  (1892)  8  Ch.  447;  Moenich  v.  Fenestre,  61  L.  J.  Ch.  787 
(1892);  Maxim-Nordenfeldt  Guns  &  Ammunition  Co.  v.  Nordenfeldt,  (1898) 
1  Ch.  680;  (1894)  App.  Cas.  586. 

In  Leather  Cloth  Co.  v.  Lorsont,  L.  R.,  9  Eq.  Cas.  845,  Jamsb,  V.  C,  says: 
"  All  the  cases,  when  they  come  to  be  examined,  seem  to  establish  this  prin- 
dple,  that  all  restraints  ui)on  trade  are  bad  as  being  in  violation  of  public 
policy,  unless  they  are  natural,  and  not  unreasonable  for  the  protection  of  the 
parties  in  dealing  legally  with  some  subject-matter  of  contract.  The  princi- 
ple is  this:  Public  policy  requires  that  everybody  shall  be  at  liberty  to  work 
for  himself,  and  shall  not  be  at  liberty  to  deprive  himself  or  the  state  of  his 
labor,  skill  or  talent,  by  any  contract  that  he  enters  into.  On  the  other  hand, 
public  policy  requires  that  when  a  man  has,  by  skill  or  by  any  other  means, 
obtained  something  which  he  wants  to  sell,  he  should  be  at  liberty  to  sell  it  in 
the  most  advantageous  way  in  the  market;  and  in  order  to  enable  him  to  sell 
it  advantageously  in  the  market,  it  is  necessary  that  he  should  be  able  to  pre- 
clude himself  from  entering  into  competition  with  the  purchaser.  In  such  & 
case,  the  same  public  policy  that  enables  him  to  do  that,  does  not  restrain 
him  from  alienating  that  which  he  wants  to  alienate,  and,  therefore,  enables 
him  to  enter  into  any  stipulation,  however  restrictive  it  is,  provided  that 
restriction,  in  the  Judgment  of  the  court,  is  not  unreasonable,  having  regard 
to  the  subject-matter  of  the  contract." 

In  the  last  English  case  upon  the  subject,  it  is  said  :  "It  appears,  how- 
ever, to  me  that  the  time  for  a  new  departure  has  arisen,  and  that  it  should  be 
now  authoritatively  decided  that  there  should  be  no  difference  in  the  legal 
considerations  which  would  invalidate  an  agreement  whether  in  general  or 
partial  restraint  of  trading.  These  considerations,  I  consider,  are  whether  the 
restraint  is  reasonable  and  is  not  against  the  public  interest."  Per  Lord 
Watson  in  Nordenfeldt  v.  Mazim-Nordenfeldt  Quns  &  Ammunition  Co. 
(1894)  App.  C^.  585,  575. 

10.  The  reasonableness  of  the  restraint  is  to  be  considered  in  two 
aspects :  First,  as  respects  the  parties,  and,  second,  as  respects  the 
public. —  Wc  have  already  shown  that  the  various  grounds  upon  which 
restraints  of  trade  have  been  held  void  may  be  reduced  to  two,  viz. :  First, 
because  of  their  injurious  effects  upon  the  party  restrained;  second,  because 
of  their  injurious  effects  upon  trade.  See  §  8.  A  contract  in  restraint  of 
trade,  by  its  very  terms,  imports  a  contract  which  affects  the  parties  and 
which  affects  trade,  and  these  alone.  If  the  public  is  injured  by  such  a  con- 
tract, it  must  necessarily  be  either  by  its  operation  upon  the  parties,  or  by  its 
operation  upon  trade,  or  both.  If  the  public  is  not  injured  in  either  way,  it 
is  not  injured  at  all,  and  the  contract  is  valid.  Such  a  contract  is  reasonable 
when  it  is  reoMmable  in  its  operation  upon  the  parties  and  peawnaMe  in  its 
operation  upon  trade;  or,  in  other  words,  when  it  produces  no  unreaeonadle 
injury  to  the  parties  and  no  unreatonable  injury  to  trade. 
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In  most  cases  the  question  of  reasonableness,  is  considered  only  with 
reference  to  the  parties,  and  this  is  so  because  the  circumstances  are  such  that 
the  public  interests  are  not  affected  if  the  parties  are  not  prejudiced.  But  it 
will  not  do  to  formulate  a  rule  from  such  cases  that  a  restraint  is  valid  if 
reasonable  as  between  the  parties.  A  restraint  may  be  reasonable  as  between 
the  parties  and  still  be  injurious  to  the  public.  This  double  aspect  of  the 
question  is  recognized  in  most  of  the  cases  quoted  from  in  section  9  of  this 
note.  It  is  made  especially  prominent  in  the  Maxim-Nordenfeldt  case,  (1898) 
1  Ch.  6d0,  in  which  Lindley,  L.  J.,  says:  " In  Rousillon  v.  Rousillon  Lord 
Justice  Fry  *  *  *  came  to  the  conclusion  that  the  only  test  by  which  to 
determine  the  validity  or  invalidity  of  a  covenant  in  restraint  of  trade,  given 
for  valuable  consideration,  was  its  reasonableness  for  the  protection  of  the 
trade  or  business  of  the  covenantee.  This  accords  with  the  view  of  Lord 
Justice  James  in  Leather  Cloth  Company  v.  Lorsont,  and  is,  in  my  opinion, 
the  doctrine  to  which  the  modem  authorities  have  been  gradually  approximat- 
ing. But  I  cannot  regard  it  as  finally  settled,  nor,  indeed,  as  quite  correct. 
This  doctrine  ignores  the  law  which  forbids  monopolies  and  prevents  a  person 
from  unrestrictedly  binding  himself  not  to  earn  his  living  in  the  best  way  he 
can."  Pp.  649,  650.  And  in  the  same  case  Bowein,  L.  J.,  says :  *'For  the 
purpose  of  clearness  I  will,  in  conclusion,  attempt  to  sumimarize  the  exact 
ground  on  which  I  consider  this  case  should  be  decided.  The  rule  as  to 
general  restraint  ought  not,  in  my  judgm'ent,  to  apply  when  a  trader  or  manu- 
facturer finds  it  necessary,  for  the.  advantageous  transfer  of  the  good  will  of 
a  business  in  which  he  is  interested,  and  for  the  adequate  protection'  of  those 
who  buy  it,  to  covenant  that  he  will  retire  altogether  from  the  trade  which  is 
being  disposed  of,  provided  alwaj's  that  the  covenant  is  one  the  tendency  of 
which  is  not  injurious  to  the  public.  This  lost  element  in  the  definition  ought 
not,  I  think,  to  be  overlooked,  for  I  can  conceive  cases  in  which  the  absolute 
restraint  might,  as  between  the  parties,  be  reasonable,  but  yet  might  tend 
directly  to  injure  the  public;  and  a  rule  founded  on  public  policy  does  not 
admit  of  any  exception  that  would  really  produce  public  mischief  ;  such  might 
be  possibly  the  case  if  it  was  calculated  to  create  a  pernicious  monopoly  in 
articles  for  English  use  —  a  point  I  desire  to  leave  open,  and  one  which,  having 
regard  to  the  growth  of  syndicates  and  trusts,  may  some  day  or  other  become 
extremely  important."  Pp.  667,  668.  And  in  the  same  case  in  the  House  of 
Lords,  it  is  said  by  Lord  Macnaghten  :  "It  is  sufficient  justification,  and 
indeed  it  is  the  only  justification,  if  the  restriction  is  reasonable  —  reasonable, 
that  is,  in  reference  to  the  interests  of  the  parties  concerned  and  reasonable  in 
reference  to  the  interests  of  the  public,  so  framed  and  so  guarded  as  to  afford 
adequate  protection  to  the  party  in  whose  favor  it  is  imposed,  while  at  the 
same  time  it  is  in  no  way  injurious  to  the  public."  (1894)  App.  Cas.  535,  565. 
The  matter  is  thus  put  by  the  court  in  Anheuser-Busch  Brewing  Assn.  v. 
Houck,  (Tex.  Civ.  App.)  27  S.  W.  Rep.  672  (1894),  in  speaking  of  contracts 
in  partial  restraint  of  trade,  that  such  contracts  "are  not  contrary  to  public 
policy  if  the  restriction  is  reaaonable  as  to  time  and  place,  and  reawnable  also 
in  its  effects  upon  the  public."  The  various  expressions  of  opinion  upon  the 
subject  seem  most  accurately  stated  by  saying  that  restraints  are  valid  when 
they  are  reasonable  as  respects  the  parties,  und  also  reasonable  as  respects 
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the  public.     As  to  what  constitutes  reasonableness  in  either  aspect  will  be 
further  considered  in  the  following  sections. 

D.  Reasonableness  as  Respects  the  Parties. 

11.  When  the  restraint  is  reasonable  and  when  unreasonable  as 
respects  the  parties. — The  result  of  the  authorities  is  that  a  restraint  is 
reasonable,  as  between  the  parties,  when  it  is  no  greater  in  any  respect  than  is 
necessary  for  the  fair  protection  of  the  party  in  whose  favor  it  is  made,  or 
when  no  restraint  is  imposed  upon  one  party  that  is  not  beneficial  to  the 
other.  On  the  other  hand,  a  restraint  which  is  unnecessary  for  the  protection 
of  the  covenantee  is  unreasonable,  and  if  the  covenant  is  indivisible,  the 
whole  is  void.    The  authorities  are  fully  set  forth  in  section  8,  ante. 

The  extent  of  restraint  which  is  required  for  the  reasonable  protection  of 
the  party  in  whose  favor  it  is  made  is  a  question  which  must  be  determined 
according  to  the  peculiar  circumstances  of  each  case.  What  was  said  by 
TiNDAiiL,  Ch.  J.,  in  Homer  v.  Qraves,  7  Bing.  735,  743,  is  true  in  every  case, 
that  "no  certain  precise  boundary  can  be  laid  down,  within  which  the 
restraint  would  be  reasonable,  and  beyond  which,  excessive.*'  The  court  can- 
not enter  upon  any  nice  calculations.  All  the  circumstances  affecting  the 
trade  or  business  should  be  looked  to.  In  Hitchcock  v.  Coker,  6  A.  &  E.  438; 
83R  C.  L.  R.  241  (1837).  it  is  said  by  Tendall,  Ch.  J.:  "Where  the  question 
turns  upon  the  reasonableness  or  unreasonableness  of  the  restriction  of  the 
party  from  carrying  on  trade  or  business  within  a  certain  space  or  district,  the 
answer  may  depend  upon  various  circumstances  that  may  be  brought  to  bear 
upon  it,  such  as  the  nature  of  the  trade  or  profession,  the  populousness  of  the 
neighborhood,  the  mode  in  which  the  trade  or  profession  is  usually  carried  on; 
with  the  knowledge  of  which,  and  other  circumstances,  a  judgment  may  be 
formed  whether  the  restriction  is  wider  than  the  protection  of  the  party  can 
reasonably  require."  P.  249.  See,  also,  Oakdale  Mfg.  Co.  v.  Garst,  post,  and 
Herreshoff  v.  Boutineau,  17  R.  I.  3;  19  Atl.  Rep.  712.  "  As  to  what  shall  be 
deemed  a  reasonable  limitation,  there  is,  and  from  the  nature  of  things  can  be, 
no  definite  rule.  It  must  depend  upon  the  circumstances  of  eac^  particular 
case  and  the  good  sense  and  sound  discretion  of  the  tribunal  which  may  have 
the  case  to  settle."    Alger  v.  Thacher,  19  Pick.  51,  54. 

It  would  seem  a  just  rule  that  what  the  parties  have  agreed  upon  as  neces- 
saiy  and  proper  should  be  sustained  as  reasonable  by  the  courts,  unless  man- 
ifestly excessive.  "Courts  should  be  slow  to  set  aside  as  unreasonable  a  restric- 
tion which  has  formed  a  part  of  the  consideration  of  a  contract."  Herreshoff 
V.  Boutineau,  17  R.  I.  3;  19  Atl.  Rep.  712.  It  is  said  by  Tindall,  Ch.  J.,  in 
Hitchcock  V.  Coker,  6  A.  &  E.  438;  33  E.  C.  L.  R.  241,  that  if  the  restraint  is 
"larger  and  wider  than  the  protection  of  the  party  with  whom  the  contract  is 
made  can  possibly  require,  such  restraint  must  be  considered  as  unreasonable 
in  law,  and  the  contract  whicb  would  enforce  it  must  be,  therefore,  void."  This 
is.  undoubtedly,  a  correct  proposition.  But  it  does  not  necessarily  follow  that 
a  restraint  is  to  be  deemed  reasonable  unless  it  is  larger  than  the  protection  of 
the  covenantee  can  pambly  require.  Yet  it  has  been  so  held,  and  particu- 
larly in  Rousillon  v.  Rousillon,  14  Ch.  Div.  851,  and  Badische  Anilin  &  Soda 
Fabrik  v.  Schott,  (1892)  8  Ch.  447.    In  the  latter  case  Chitty,  J.,  says:  "  If 
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the  restraint  is  not  greater  than  can  possibly  be  required  for  the  protection  of 
the  covenantee,  it  is  not  unreasonable."  The  better  rule  would  seem  to  be  that 
laid  down  by  Tindall,  Ch.  J.,  in  Horner  v.  Graves,  7  Bing.  735,  744,  as  fol- 
lows: "  Unless  the  case  was  such  that  the  restraint  was  plainly  and  obviously 
unnecessary,  the  court  would  not  feel  itself  justified  in  interfering." 

E.    Reasonableness  as  Respects  the  Public  —  Cases  Classified  and 
Considered  with  Respect  to  their  Eppbct  upon  Trade. 

12.  When  the  restraint  is  reasonable  and  unreasonable  as  respects 
the  public. —  No  definite  rules  can  wisely  be  laid  down  as  to  when  a  restraint 
will  be  reasonable  and  when  unreasonable  as  respects  the  public.  Each  case 
must  necessarily  be  determined  according  to  its  own  peculiar  circumstances. 
What  is  reasonable  to-day  may  be  unreasonable  to-morrow,  in  consequence  of 
the  changes  in  the  circumstances  and  conditions  of  trade  and  in  the  habits  and 
opinions  of  the  people,  and  vice  versa.  If  a  restraint  of  trade  is  reasonable  as 
respects  the  parties,  then  it  can  only  injure  the  public  by  injuring  trade.  But 
it  is  not  every  injury  to  trade  that  makes  the  restraint  unreasonable.  The 
injury  may  be  doubtful  or  slight,  or  injury  in  one  direction  may  be  compen- 
sated by  advantages  in  another,  or  the  trade  may  be  one  which  is  better 
restrained  than  free.  The  restraint  is  unreasonable  only  when  it  produces  a 
material  or  unreasonable  injury  to  a  useful  trade.  To  determine  the  question 
it  is  necessary  to  consider  the  nature  of  the  trade  restrained,  the  situation  and 
circumstances  of  the  parties,  the  character  of  the  transaction  in  which  the 
restraint  is  given,  the  objects  which  the  parties  had  in  view,  and  the  effect 
which  the  enforcement  of  the  restraint  is  calculated  to  liave  upon  the  public 
welfare.  Will  the  public  be  deprived  of  the  opportunity  of  obtaining  any 
useful  or  desirable  commodity  or  service,  will  the  price  be  unduly  enhanced 
supply  or  production  unduly  restricted,  quality  depreciated  or  the  trade 
monopolized?  These  questions  cannot  be  answered  by  general  rules,  but  only 
yy  looking  to  the  facts  of  each  case.  The  only  use  that  can  be  made  of  precedents 
is  to  group  the  cases  according  to  their  related  facts  and  ascertain  under  what 
circumstances  restraints  have  been  held  to  be  an  unreasonable  injury  to  trade 
and  under  ^hat  circumstances  not. 

13.  TTpon  the  sale  of  a  business  to  be  continued  by  the  vendee,  the 
public  is  not  injured  by  a  restraint  of  the  vendor,  which  is  reasonable 
as  between  the  parties. —  A  majority  of  the  cases  involving  contracts  in 
restraint  of  trade  have  arisen  out  of  the  sale  of  a  business  or  some  interest 
therein,  in  which  the  vendor  has  agreed  to  some  restraint  upon  his  right  to 
engage  in  the  same  business.  In  the  Maxim- Nordenf eld t  case,  (1898)  1  Ch. 
630,  Bo  WEN,  L.  J.,  after  referring  to  the  maxims  "that  no  one  should  be 
allowed  to  contract  himself  out  of  his  liberty  to  trade,"  and  **  that  every  man 
should  be  at  liberty  to  sell  the  good  will  of  his  trade  on  any  terms  that  are 
neither  oppressive  to  himself  nor  injurious  to  the  state,"  says:  **  The  history 
of  the  entire  doctrine  as  to  restraint  in  trade  is  nothing  but  a  narrative  of  the 
continual  efforts  of  the  English  law.  amidst  all  the  changing  conditions  of 
English  industry  and  commerce,  to  adjust  and  harmonize  these  two  opposite 
points  of  view." 

The  restraint  is  reasonable  if  no  greater  than  is  necessai^  for  the  protection 
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of  the  vendee  in  respect  of  the  biisiiiess  bought.  See  g§  9-11.  It  is  reason- 
able for  the  vendee  to  obtain  such  restraint,  for  otherwise  the  value  of  what 
he  bought  might  be  destroyed.  It  is  reasonable  tor  the  vendor  to  give  it, 
because  he  is  thereby  enabled  to  obtain  an  enhanced  price  for  his  property. 
The  parties  are  benefited,  and  the  public  is  in  no  way  injured,  because  the 
business  goes  on  as  before,  and  it  is  presumably  immaterial  to  the  public 
whether  it  is  owned  and  conducted  by  the  vendor  or  vendee.  The  following 
are  cases  of  this  class,  in  all  of  which  the  covenant  was  sustained:  Goodman 
T.  Henderson,  58  Ga.  567;  Evans  v.  Elliott,  21  Ind.  288  (1868);  Hedge  v.  Lowe, 
47  Iowa,  137  (1877);  SmaUey  v.  Greene,  62  Iowa,  241  (1879);  Arnold  Bros.  v. 
Kreutser,  67  Iowa,  214  (1885);  Mueller  v.  Kleine,  27  111.  App.  478  (1888); 
Wintz  V.  Vogt,  8  La.  Ann.  16  (1848);  Verges  v.  Forshee,  9  La.  Ann.  294  (1854); 
Whitney  v.  Slay  ton,  40  Maine,  224  (1855);  Burrill  v.  Doggett,  77  Maine,  545 
<1885);  Ouerand  v.  Daudelet.  82  Md.  561  (1870);  Pierce  v.  Woodward,  6  Pick. 
206  (1828);  Angler  v.  Webber,  14  Allen,  211  (1867);  Gushing  v.  Drew.  97 
Mass.  445  (1867);  Morse  Twist  Drill  <&  Machine  Co.  v.  Morse,  108  Mass.  78 
(1869);  Boutelle  v.  Smith,  116  Mass.  Ill  (1874);  Ropes  v.  Upton,  125  Mass. 
258;  Handforth  v.  Jackson,  150  Mass.  149  (1889);  Beal  v.  Chase,  81  Mich.  489 
(1875);  Peltz  V.  Eichele,  62  Mo.  171  (1876);  Gill  v.  Ferris,  82  Mo.  156  (1884); 
Chappel  V.  Brockway,  21  Wend.  157  (1889);  Francisco  v.  Smith,  (N.  Y.)  38  N. 
K  Rep.  980;  Underwood  v.  Smith,  19  N.  Y.  Supp.  880  (1892);  Baumgarten  v. 
Broadaway,  77  N.  C.  8  (1877);  Lange  v.  Werke,  2  Ohio  St.  519  (1858);  Morgan 
V.  Perhamus,  86  Ohio  St.  517  (1881);  Welsh  v.  Morris,  81  Tex.  159;  16  S.  W. 
Rep.  744;  Washburn  v.  Dosch,  68  Wis.  486  (1887);  Archer  v.  Marsh,  6  A.  & 
E.  959;  83  E.  C.  L.  R.  498  (1887);  Proctor  v.  Sargent,  2  Scott  N.  li.  289 
(1840);  Harms  v.  Parsons.  82  Beav.  828  (1863);  Hinde  v.  Gray.  1  Scott  N.  R 
128;  8.  C,  1  M.  &  G.  195;  89  E.  C.  L.  R.  715  (1840);  Wallis  v.  Day,  2  M.  A 
W.  273  (1887);  Rannie  v.  Irvine,  7  M.  &  G.  969  (1844);  Ainsworth  v.  Bentley, 
14  Wklj.  Rep.  680  (1866);  Ingram  v.  Stiff.  5  Jur.  (N.  S.)  947  (1859);  Leather 
Qoth  Co.  V.  Lorsont,  L.  R.,  19  Eq.  Cas.  345  (1869);  Maxim-Nordenfeldt 
Guns  &  Ammunition  Co.  v.  Nordenfeldt,  (1893)  1  Ch.  630;  (1894)  App.  Cas.  535. 

In  the  following  cases,  belonging  to  the  same  class,  the  restraint  was  held 
void,  because  unreasonable  as  between  the  parties:  More  v.  Bonnet,  40  Cal. 
251  (1870);  Bishop  v.  Palmer,  146  Mass.  469  (1888);  Gamewell  Fire  Alarm  Teli 
Co.  v.  CYane,  160  Mass.  50  (1898),  ante,  p.  78;  Messop  v.  Mason,  18  Grant  Ch. 
453  (1871). 

It  is  not  necessary  that  the  vendee  should  covenant  to  continue  the  busi- 
ness. But  to  bring  the  case  within  the  class  under  consideration,  it  must 
appear  that  such  was  his  intention.  This  would  be  the  natural  presumption 
In  any  case,  for  the  only  alternative  is  the  presumption  that  the  business  was 
bought  for  the  purpose  of  being  destroyed  or  abandoned.  When  the  latter 
purpose  appears,  a  different  case  is  made,  which  will  be  considered  in  a  subse- 
quent note.  In  the  cases  cited  it  appeared  that  the  business  actually  was  con- 
tinned  by  the  vendee,  and  the  suits  were  brought  to  protect  the  very  business 
sold. 

14.  Whether  the  restraint  may  not  only  be  coezteneive  with  the 
txade  or  hwnnemm  as  it  exists,  but  may  cover  any  contemplated  or  prob- 
aUe  ezpaasion  thereol — ^In  Oakdale  Mfg.  Co.  v.  Garst,  post,  three  concerns 
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engaged  in  the  manufacture  and  sale  of  butter! ne  and  oleomargerine  consoli- 
dated under  corporate  management,  conveyed  their  factories  and  business  to 
the  corporation  for  stock  therein,  and  each  agreed  not  to  engage  or  be  inter- 
ested in  the  same  business  for  five  years.  The  restraint  was  world  wide.  It 
docs  not  appear  how  extensive  a  business  the  defendant  had  carried  on  before 
the  consolidation,  but  it  does  appear  that  the  new  corporation  contemplated 
dealing  wherever  a  market  could  be  found.  The  court  held  that  the  restraint 
was  reasonable  under  the  circumstances,  and  says:  "  The*  parties  contemplated 
an  extensive  business,  with  a  special  effort  to  develop  an  export  trade.  No 
limitation  of  foreign  countries  could  be  made  in  advance,  for  the  company  was 
to  seek  its  markets.  In  this  country  it  might  need  to  set  branches  iu  different 
parts  for  the  sale  or  manufacture  or  exportation  of  its  products.  Time  was 
needed  to  ascertain  what  could  be  done,  and  where,  and  so  the  term  of  five 
years  was  agreed  upon  within  which  the  company  should  be  free  to  seek  its 
field  of  operations.  To  allow  the  respondent  now  to  overthrow  that  agree- 
ment would  be  grossly  inequitable."  So  in  Watertown  Thermometer  CJo.  v. 
Pool,  51  Hun,  157,  a  restraint  extending  to  the  whole  United  States  was  held 
valid,  chiefly  on  the  ground  of  an  allegation  in  the  bill,  admitted  by  demurrer, 
that  the  business  required  for  its  full  and  proper  development  the  whole 
United  States.  That  is,  the  reasonableness  of  the  stipulation  was  based  upon 
the  future  contemplated  development  of  the  business  and  not  upon  its  past 
extent.  The  following  cases  tend  somewhat  in  the  same  direction:  Morse 
Twist  Drill  &  Machine  Co.  v.  Morse,  103  Mass.  78;  Dwight  v.  Hamilton,  lift 
Mass.  175;  Guerand  v.  Daudelet,  82  Md.  561;  Leather  Cloth  Co.  v.  Lorsont, 
L.  H. ,  0  £q.  Cas.  345.  In  these  cases  a  covenant  not  to  compete  with  the  ven- 
dee of  a  business  was  held  valid,  and  this  would  cover  the  future  expansion 
of  the  business.  But  such  covenants  might  be  construed  to  refer  to  the  busi- 
ness as  it  existed  at  the  time  of  the  contract. 

The  following  cases  hold,  in  effect,  that  a  covenant  to  protect  the  future 
growth  or  expansion  of  the  business  is  Invalid  :  In  Bainesv.  Gray,  85  Ch.  Div. 
154,  the  plaintiff  was  engaged  in  the  business  of  selling  milk,  and  the  defend- 
ant engaged  as  an  employee  as  milk  carrier,  and  a^eed  that  *'  he  will  not  dur- 
ing such  service,  or  after  quitting  such  service,  serve,  or  cause  to  be  served, 
with  milk  or  any  other  dairy  produce,  for  his  own  benefit,  or  that  of  any  other 
person  or  persons,  •  •  *  any  customers  served  or  belonging  at  any  time 
to  the  said  Clement  Baines,  his  successors  or  assigns."  It  was  held  that  the 
covenant  was  divisible  into  two  parts,  one  relating  to  those  who  were  custom- 
ers of  the  plaintiff  during  the  defendant's  employment,  and  the  other  relating^ 
to  those  who  should  become  customers  afterwards,  and  it  was  held  that  the 
covenant  was  valid  as  to  the  former  and  void  as  to  the  latter.  NichoUs  v» 
Stretton,  10  Q.  B.  346,  is  a  very  similar  case.  In  that  case  the  defendant,  on 
being  articled  for  five  ye^irs  to  the  plaintiff,  who  was  a  solicitor,  covenanted 
that  he  would  not,  during  the  five  years,  "  nor  at  any  time  after  the  expiration 
of  the  term,"  etc.,  do  business  "  for  any  person  who  had  already  been,  or  who 
should,  from  time  to  time  thereafter,  become  or  be,  the  client,"  of  the  plain- 
tiff. The  decision  was  the  same  as  in  the  former  case.  So,  also,  Allsop  v. 
Wheatcroft,  L.  K.,  15  Eq.  Cas.  50.  In  the  Maxim-Nordenfeldt  case,  (1898)  1 
Ch.  630,  that  part  of  the  covenant  by  which  the  defendant  bound  himself 
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not  to  engage  "in  any  business  competing  or  liable  to  compete  in  any  way 
with  that  for  the  time  being  carried  on  "  by  the  plaintiff,  was  apparently  con- 
sidered as  invalid  for  a  similar  reason. 

15.  The  same  rule  applies  to  the  sale  of  a  profeesional  businefls  as 
to  any  other. — The  following  cases  support  this  proposition,  and  differ  from 
those  cited  in  the  last  two  sections  only  in  the  nature  of  the  business  to  which 
they  relate:  Cook  v.  Johnson,  47  Conn.  175  (1879);  Mell  v.  Mooney,  80  Ga.  413; 
LUm  V.  Sigsby,  57  Dl.  75;  Miller  v.  Elliott,  1  Ind.  484;  Martin  v.  Murphy.  129 
Ind.  454;  28  N.  E.  Rep.  1118  (1891);  Oilman  v.  Dwight,  13  Gray,  356  (1859); 
Dwight  V.  Hamilton,  113  Mass.  175  (1873);  Zimmerman  v.  Deven,  52  Mich. 
84;  Thompson  v.  Means,  11  S.  &  M.  604;  Smith  ▼.  Smith,  4  Wend.  468;  Mott 
T.  Mott,  11  Barb.  127;  Holbrook  v.  Waters,  9  How.  Pr.  385;  Baker  v.  Cordon, 
ae  N.  C.  116;  McClurg's  Appeal,  68  Penn.  St.  51  (1868);  Wilkinson  t.  Colley, 
(Penn.)  80  Atl.  Rep.  286  (1894);  French  t.  Parker,  16  R.  I.  219;  14  AtL  Rep. 
870  (1888);  Butler  v.  Burleson,  16  Vt.  176  (1841);  Davis  v.  Mason,  5  T.  R.  118 
(1798);  Haywood  v.  Young,  2  Chitty,  407  (1818);  Bunn  v.  Guy,  4  East,  190 
(1808);  Hastings  v.  Whitley.  2  Exch.  Rep.  611;  Mallan  v.  May,  11  M.  &  W. 
652  (184dj;  Whittaker  v.  Howe,  8  Beav.  383  (1841). 

16L  So  when  a  partner  sellB  out  hie  interest  in  the  business  to  his 
associates. — In  such  a  case  if  the  restraint  imposed  upon  the  retiring  partner 
is  reasonable  as  between  the  parties,  the  public  can  suffer  no  injury.  There 
is  a  mere  change  in  the  personnel  of  the  firm,  and  the  business  goes  on  as 
before.  It  matters  not  to  the  public  whether  it  is  the  old  firm  or  the  new 
which  conducts  the  business.  The  reasonableness  of  the  restraint  between  the 
parties  depends  upon  the  same  principles  as  where  the  entire  business  is  trans- 
ferred. The  following  cases  are  of  this  class:  Roller  v.  Ott,  14  Kans.  609 
(1875);  Warfield  v.  Booth,  33  Md.  63  (1870);  Dean  v.  Emerson,  102  Mass.  480 
(1869);  CarU  v.  Snyder,  (N.  J.  Eq.)  26  Atl.  Rep.  977  (1893);  Richardson  v. 
Peacock,  26  N.  J.  Eq.  40;  28  N.  J.  Eq.  151;  33  N.  J.  Eq.  597;  Nobles  t.  Bates, 
7  Cow.  307  (1827);  Curtis  v.  (Jokey,  68  N.  Y.  300  (1877);  Lange  v.  Werke,  2 
Ohio  St.  519  (1853);  Thomas  v.  Miles'  Admr.,  8  Ohio  St.  274  (1854);  Smith's 
Appeal,  113  Penn.  St.  579  (1886);  Berlin  Machine  Works  v.  Perry,  71  Wis. 
495;  Green  v.  Price,  13  M.  A  W.  694  (1845);  8.  C,  affirmed,  16  M.  &  W.  346 
(1847);  GkUe  v.  Read,  8  East,  80(1806);  TalUs  v.  Tallis,  1  El.  &  Bl.  391;  72  E. 
C.  L.  R,  890  (1853);  Davies  v.  Da  vies,  86  Ch.  Div.  359  (1887). 

17.  8o  where  one  is  taken  into  a  partnership  and  covenants  not  to 
enter  into  the  same  business  in  the  same  territory  in  case  of  his  retire- 
ment from,  the  firm. — This  is  not  materially  different  from  the  last  case.  It 
is  manifest  that  if  the  restraint  in  such  case  is  reasonable  as  between  the  par- 
ties the  public  would  suffer  no  injury,  as  trade  would  not  be  affected.  Tay- 
lor ▼.  Blanchard,  13  Alien,  370  (1866),  is  such  a  case,  but  the  covenant  was 
held  void  because  too  extensive.  Carroll  v.  Giles,  30  S.  C.  412  (1888),  may  be 
considered  in  this  connection.  The  facts  were  these:  Giles  was  a  barber  in 
Bennettaville,  who  had  no  shop,  but  went  about  from  place  to  place  in  pur- 
suit of  his  calling.  Carroll  had  a  shop,  and  the  two  made  an  agreement  by 
which  Carroll  was  to  furnish  and  maintain  the  shop,  pay  the  rent  and  all 
expenses  and  Giles  was  to  manage  the  same  and  the  gross  receipts  were  to  be 
equally  divided.    Giles  also  agreed  "not  to  do  any  work  now  or  hereafter 
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outside  the  shop  owned  by  H.  W.  Carroll,  or  hire  to  any  party  or  parties,  or 
open  a  shop  of  any  kind  to  carry  on  the  barber  business,  either  directly  or 
indirectly,  in  Bennettsville,  S.  C."  The  defendant  afterwards  left  the  plain- 
tiff's shop  and  set  up  one  of  his  own  in  Bennettsville.  The  court  held  that  the 
restraint  was  void  for  reasons  which  are  stated  as  follows:  *'  There  was  no 
sale  here  of  a  '  business '  and  '  good  will '  by  the  defendant,  in  which  the  price 
paid  was  enhanced  by  the  vendor  stipulating  not  to  carry  on  the  same  busi- 
ness in  a  specified  locality  and  for  a  specified  time.  It  is  true  that  the  defend- 
ant was  a  barber,  going  about  the  town  and  county  barbering,  but  had  no 
shop,  patronage  or  good  will  to  sell.  The  plaintiff  did  not  purchase  his  outfit 
from  the  defendant,  giving  him  a  liberal  price  in  consideration  of  his  unusual 
stipulation  to  stay  with  him  or  go  out  of  the  business.  It  seems  to  us  that  the 
contract  was  really  nothing  more  than  one  of  a  partnership  indefinite  in  dura- 
tion, in  which  one  party  stipulated  to  furnish  the  capital  or  outfit  and  the 
Other  to  contribute  his  labor  and  skill,  '  dividing  the  gross  receipts  equally;' 
and  that  the  stipulation  on  the  part  of  the  defendant  never  to  do  any  barber- 
ing in  Bennettsville  outside  of  the  plaintiff's  shop  '  now  or  hereafter '  was 
unreasonable,  and  not  of  such  a  character  as  to  call  for  the  exercise  of  the 
equitable  Jurisdiction  in  requiring  it  to  be  specifically  performed." 

It  seems  difficult  to  approve  this  decision  upon  any  rational  basis.  The 
covenant  was  limited  solely  to  the  carrying  on  of  a  barber  business  in  Bennetts- 
ville, or  else  it, was  divisible  into  three  distinct  parts.  That  is,  it  was  either  an 
agreement  (1)  not  to  do  any  work  in  the  barber  business  in  Bennettsville,  now 
or  hereafter,  outside  the  shop  owned  by  Carroll;  (2)  or  hire  to  any  party  or 
parties  in  the  barber  business  in  Bennettsville;  (8)  or  open  a  shop  of  any  kind 
to  carry  on  the  barber  business  in  Bennettsville;  or  else  it  was  an  agreement, 
(1)  not  to  do  any  work  (of  any  kind,  anywhere  or  at  any  time);  (3)  or  to  hire  to 
any  party  or  parties  (to  do  any  kind  of  work,  anywhere  or  at  any  time);  (8)  or 
to  open  a  shop  of  any  kind  to  carry  on  the  barber  business,  either  directly  or 
Indirectly,  in  Bennettsville,  S.  C.  If  we  adopt  the  former  alternative  we  have 
a  restraint  limited  to  carrying  on  the  barber  business  in  Bennettsville,  which, 
according  to  all  the  authorities,  was  reasonable  and  upon  a  good  consideration. 
If  we  adopt  the  latter  alternative,  the  covenant  was  divisible  (see  §  S7,  post), 
and  the  part  as  to  opening  a  shop  in  Bennettsville  was  good  for  the  reason  Just 
stated.  It  further  appears  from  the  case  that  after  the  defendant  quit  the 
plaintiff's  shop  they  made  a  new  agreement  by  which  the  defendant  was  to 
manage  the  shop  for  ten  cents  an  hour,  until  the  plaintiff  could  get  some  one 
else  to  take  charge  of  it.  The  Supreme  Court  makes  no  account  of  this  sub- 
sequent agreement  in  deciding  the  case. 

17.  So  where  one  ^ving  a  controlling  interest  in  a  corporationy  and 
engaged  in  prosecuting  its  business,  sells  his  stock  and  retires  ftom 
the  business. — This  class  of  cases  stands  upon  substantially  the  same  footing 
as  where  a  partner  sells  his  interest  and  retires  from  the  partnership.  See 
Mackinnon  Pen  Co.  v.  Fountain  Ink  Co.,  48  N.  Y.  Super.  Ct.  442  (1882); 
Watertown  Thermometer  Co.  v.  Pool,  51  Hun,  157  (1889);  Alger  v.  Thacher, 
19  Pick.  51  (1887).  In  such  case  the  business  is  continued  as  before  and  under 
the  same  name  and  legal  ownership.  Trade  is  not  affected  and  the  public  is 
hot  interested.    If  the  vendor  of  the  stock  is  familiar  with  the  business  and 
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customers  of  the  corporatioii,  he  might  destroy  or  greatly  impair  its  value  if 
he  could  not  be  restrained  from  setting  up  the  same  business  in  the  same  ter- 
ritoiy.  Hence,  a  covenant  not  to  do  so  would  be  reasonable  as  between  the 
parties,  and  the  public  would  not  be  injuriously  affected.  Whether  the  same 
rule  would  apply,  regardless  of  the  amoimt  of  stock  sold  and  regardless  of  the 
Tender's  participation  in  the  business,  is  a  question  that  docs  not  seem  to  have 
arisen.  In  case  of  x>srtnership  no  distinction  appears  to  have  been  made, 
based  upon  the  extent  of  the  retiring  partner's  interest. 

19.  Where  a  penon  enters  into  the  employ  of  another,  an  agreement 
that  he  will  not,  after  the  termination  of  the  employment,  engage  in 
the  aame  buainees  in  any  way  or  manner  in  the  same  place  or  territory 
la  not  injurious  to  the  public. —  In  such  case,  so  far  as  the  public  is  con- 
cerned, trade  is  not  affected  at  all.  If  the  employment  is  terminated  the 
employer's  business  goes  on  as  before  and  the  public  enjoy  the  benefit  of  the 
trade  as  formerly.  The  only  way  in  which  the  public  can  suffer  injury  is 
through  the  party  restrained,  but,  if  the  restraint  is  reasonable,  that  is,  such 
as  it  is  for  the  interest  of  the  parties  to  make,  then  there  is  no  injury  to  any 
one.  That  the  capacity  to  enter  into  reasonable  restraints  of  this  sort  is  for 
the  advantage  of  the  parties  seems  manifest  and  has  been  often  affirmed.  In 
Homer  v.  Ashford,  8  Bing.  822  (1825),  in  which  such  a  restraint  was  upheld, 
the  court  says:  "  Manufactures  or  dealings  cannot  be  carried  on  to  any  great 
extent  without  the  assistance  of  agents  and  servants.  These  must  soon 
acquire  a  knowledge  of  the  manufactures  or  dealings  of  their  employers.  A 
merchant  or  manufacturer  would  soon  find  a  rival  in  every  one  of  his  servants 
If  he  could  not  prevent  them  from  using  to  his  prejudice  the  knowledge 
acquired  in  his  employ.  Engagements  of  this  sort  between  masters  and 
aerrants  are  not  injurious  restraints  of  trade,  but  securities  necessary  for  those 
who  are  engaged  in  it.  The  effect  of  such  contracts  is  to  encourage  rather 
than  cramp  the  employment  of  capital  in  trade  and  the  promotion  of 
industry." 

Similar  views  are  expressed  in  Mumford  v.  Getting,  7  C.  B.  (N.  S.)  805;  97 
£.  C.  L.  R.  803  (1869).  as  follows:  *'If  the  law  discouraged  such  agreements 
as  these,  employers  would  be  extremely  scrupulous  as  to  engaging  servants  in 
a  confidential  capacity,  seeing  that  they  would  incur  the  risk  of  their  taking 
advantage  of  the  knowledge  they  acquired  of  their  customers  and  their  mode 
of  conducting  business  and  then  transferring  their  services  to  a  rival  trader. 
It  appears  to  me  to  be  highly  important  that  persons  like  this  defendant  should 
be  able  to  enter  into  contracts  of  this  sort  which  will  afford  some  security  to 
their  employers  that  the  knowledge  acquired  in  their  service  will  not  be  used 
to  their  prejudice." 

The  following  are  additional  cases  of  the  same  sort  in  which  such  covenants 
were  held  valid:  Sternberg  v.  O'Brien,  48  N.  J.  Eq.  870;  22  Atl.  Rep.  848 
(1891);  Carter  v.  Ailing,  48  Fed.  Rep.  208  (1890);  Cheesman  v.  Nainby,  2  Ld. 
Baym.  1456  (1726);  Hitchcock  v.  Coker,  6  A.  &  E.  488;  88  £.  C.  L.  R.  241 
(1887);  Sainter  v.  Ferguson,  7  C.  B.  716;  62  E.  C.  L.  R.  716  (1849);  Nicholls 
T.  Stretton,  10  A.  &  E.  (N.  S.)  846;  59  E.  C.  L.  R.  844  (1847);  Roussillon  v. 
Bouasillon,  14  Ch.  Div.  851  (1880);  National  Provincial  Bank  v.  Marshall,  40 
Ch.  DiT.  112  (1888);  Mills  v.  Dunham,  (1891)  1  Ch.  576;  Badesche  Anilin  & 
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6oda  Fabrik  v.  Schott,  (1892)  8  Ch.  447;  Rogers  v.  Maddocks,  (1802)  3  Ch.  346; 
Moenich  v.  Fenestre,  61  L.  J.  Ch.  787  (1892). 

The  following  are  cases  in  which  such  covenants  were  held  void  because 
unreasonable  as  between  the  parties:  Keeler  v.  Taylor,  63  Penn.  St.  467  (1866); 
Herreshoff  v.  Boutineau,  17  R.  I.  8;  19  Atl.  Rep.  712  (1890);  Homer  v.  Byrne. 
6  M.  A  W.  547  (1839);  Allsopp  v.  Wheatcroft,  L.  R.,  15  Eq.  Cas.  59;  Perls  v. 
Saalflcld,  (1892)  1  Ch.  149.     Bee,  also,  Mandeville  v.  Harmon,  19  N.  J.  Eq.  185. 

20.  Contracts  by  which  one  agrees  to  buy  of  another  ezclusivelyy 
or  to  sell  to  another  exclusively,  or  to  deal  exclusively  in  a  certain 
make  or  description  of  goods. —  Such  contracts,  we  believe,  are  uniformly 
upheld,  so  far  as  the  restraining  feature  is  concerned.  In  all  the  cases  dted 
below  the  agreement  was  held  valid.  Each  case  is  preceded  by  a  brief 
statement  of  the  contract  involved.  Plaintiff,  a  dentist,  agreed  to  keep  him- 
self supplied  with  mineral  teeth  purchased  of  defendant,  and  the  latter  agreed 
not  to  sell  such  teeth  to  any  other  person  ip  the  same  place.  Clark  v.  Crosby, 
37  Vt.  188  (1864).  A  agreed  to  furnish  B  with  sewing  machines  at  a  discount 
and  on  credit,  and  B  agreed  to  deal  exclusively  in  such  machines  and  buy 
them  of  A.  Brown  v.  Rounsavell,  78  111.  589  (1875).  A  agreed  to  manufac- 
and  deliver  to  B  2,000  barrels  of  lime  at  one  dollar  and  twelve  cents  per 
barrel,  the  same  to  be  delivered  in  equal  quantities  monthly  during  specified 
months,  also  2,000  barrels  more  during  the  same  time  if  called  upon  to  do  so, 
and  WHS  not  to  sell  any  lime  to  anybody  else  during  the  continuance  of  the 
agreement  under  a  penalty  of  two  dollars  per  barrel.  B  agreed  to  take  and 
pay  for  the  lime.  Schwalm  v.  Holmes,  49  Cal.  665  (1875).  Plaintiff  agreed  to 
sell  to  defendants  and  the  latter  agreed  to  buy  all  the  oil  of  peppermint  plain- 
tiff should  produce  for  two  years,  and  plaintiff  agreed  not  to  sell  to  others,  nor 
to  let  others  use  his  land,  roots,  distillery,  etc.  Van  Marter  v.  Babcock,  23^ 
Barb.  633.  An  agreement  to  give  the  plaintiff  the  exclusive  sale  of  a  certain 
class  of  goods  in  a  certain  town.  Keith  v.  Herschberg  Optical  Co. ,  48  Ark. 
138  (1886).  Plaintiff  agreed  to  give  defendant  the  exclusive  sale  of  a  brand  of 
cigars  in  Montana  and  defendant  agreed  to  cease  selling  other  brands  and  to 
promote  the  sale  of  the  brand  in  question  to  the  best  of  his  ability.  Newell  v. 
Meyendorf ,  9  Mont.  254;  23  Pac.  Rep.  333  (1890).  Agreement  not  to  sell  a  cer- 
tain commodity  except  to  certain  persons  in  four  specified  cities.  Barber 
Asphalt  Paving  Co.  v.  Brand,  7  N.  Y.  Supp.  744  (1889).  Agreement  by  A  to  sell 
beer  in  bulk  to  B  and  not  to  sell  it  in  bulk  to  any  other  person  in  the  same 
place  for  a  year,  B  agreeing  to  buy  of  A  one-half  of  all  the  beer  he  handled. 
Anheuser-Busch  Brewing  Assn.  v.  Houck,  (Tex.  Civ.  App.)  27  S.  W.  Rep.  693 
(1894).  Agreement  by  defendant,  a  manufacturer,  not  to  sell  furniture  in 
Ottawa,  Kansas,  except  to  plaintiffs.  Roller  v.  Ott,  14  Kans.  609  (1875). 
Agreement  between  a  sleeping-car  company  that  the  former  shall  have  the 
exclusive  right  for  fifteen  years  to  furnish  drawing-room  and  sleeping  cars  for 
use  on  the  latter*s  road.  Chicago,  etc.,  R.  Co.  v.  Pullman  Southern  Car  Co., 
189  U.  8.  79;  4  Am.  R.  R.  &  Corp.  Rep.  213  (1891).  It  was  held  that  the 
law  would  imply  an  agreement  that  the  car  company  should  provide  all  the 
facilities  which  the  proper  accommodation  of  the  public  required. 

Plaintiff  assigned  to  defendant  a  patent  for  an  improvement  upon  slubbing 
machines,  and  defendant  agreed  to  pay  the  plaintiff  a  royalty,  and  not  to  sell 
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any  machines  without  the  defendant's  improvement  attached.  Jones  v.  Led; 
1  H.  &  M.  189  (1856).  PlaintiiTs  and  defendant  were  partners  in  the  business 
of  rope  making.  They  dissolved  partnership  and  entered  into  an  agreement, 
which,  as  construed  by  the  court,  was  in  substance  as  follows :  Plaintiffs 
agreed  to  allow  the  defendant  two  shillings  on  every  hundredweight  of 
cordage  made  by  them  on  the  recommendation  of  the  defendant  for  his  friends 
or  connections  whose  debts  turned  out  to  be  good.  Defendant  agreed  to 
Employ  the  plaintiff  exclusively  during  his  life  to  make  all  the  cordage  which 
should  be  ordered  of  him  by  or  for  his  friends  or  connections,  whom  the 
plaintiffs  chose  to  trust,  and  that  he  would  not,  during  his  lifetime,  carry  on 
the  business  of  a  rope  maker,  or  make  cordage  for  any  person  or  persons  what- 
soever, except  the  government  and  public  boards,  and  such  of  his  friends  and 
connections  as  the  plaintiff  chose  not  to  trust.    Gale  v.  Reed,  8  East,  80  (1806). 

It  is  difficult  to  see  how  an  agreement  to  buy  of  one  exclusively,  or  to  deal 
exclusively  in  a  particular  description  of  goods,  can  be  fraught  with  any  con- 
sequences injurious  to  the  public.  It  is  immaterial  to  the  public  whether  a 
dealer  buys  his  goods  of  one  person  or  many;  and  an  agreement  by  one  dealer 
to  handle  one  description  of  goods  exclusively  does  not  impose  any  restraint 
upon  other  dealers  or  the  producers  of  other  goods  of  the  same  general  char- 
acter. But  an  agreement  to  sell  to  one  exclusively  is  a  form  of  contract  that 
may  be  used  to  limit  the  supply  of  a  commodity  and  create  a  scarcity.  In 
such  case  the  restraint  imposed  by  the  contract  may  or  may  not  be  opposed  to 
public  policy  according  to  circumstances.  If  the  object  of  the  contract  is  to 
limit  the  supply  of  an  article  it  may  be  prejudicial  to  the  public  interests, 
flee  Amot  v.  Pittston  &  Elmira  Coal  Co.,  68  N.  Y.  558;  Pacific  Factor  Co.  v. 
Adler,  90  Cal.  110;  27  Pac.  Rep.  36;  Santa  Clara  Valley  Mill  &  Lumber  Co.  v. 
Hays,  76  Cal.  387;  Field  Cordage  Co.  v.  National  Cordage  Co.,  6  Ohio  Circ. 
Ct.  615. 

21.  Gontracts  by  wMdi  one  agroea  to  serve  sjiother  ezcluaively  or 
to  employ  anothor  exclusively. —  In  Young  v.  Timmins,  1  Tyrwhitt,  236 
(1831),  it  is  said  that  "  where  one  party  agrees  to  employ  another  in  the  way 
of  his  trade,  and  the  other  undertakes  to  work  exclusively  for  him,  that  is  a 
particular  restraint  of  trade  which  may  be  supported  by  proof  of  adequate 
consideration."  According  to  the  later  authorities  it  would  not  be  necessary 
to  show  an  adequate  consideration  but  only  a  good  consideration.  See  post, 
g  40.  Where  A  agrees  to  employ  B  in  his  trade  at  specified  wages  for 
seven  years,  and  B  agrees  to  work  for  A  exclusively  during  that  time,  the 
agreement  is  valid.  Hartley  v.  Cummings,  5  C.  6.  247;  57  E.  C.  L.  R.  246 
(1847);  Pilkington  v.  Scott,  15  M.  &  W.  657  (1846).  In  such  case  B  is  not 
restrained  from  pursuing  his  trade,  but,  on  the  contrary,  is  given  the  oppor- 
tunity, and  expressly  required  to  pursue  it,  upon  terms  which  are  presumably 
satisfactory.  B  is  not  injured,  and  trade  is  not  injured,  and,  consequently, 
public  policy  is  not  violated.  But  a  contract  by  which  B  agrees  to  work  for 
no  one  but  A  for  a  specified  time,  but  A  does  not  agree  to  find  B  employ- 
ment, L^  unreasonable  and  void.  Young  v.  Timmins,  1  Tyrwhitt,  226  (1831); 
Pilkington  v.  Scott,  15  M.  &  W.  657  (1846). 

In  Wallis  v.  Day,  2  M.  &  W.  273  (1837),  the  defendant  sold  his  business  of  a 
carrier  to  the  plaintiff  and  agreed  to  serve  the  plaintiff  in  the  business  for  life 
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at  specified  weekly  wages.    The  agreement  was  sustained.    An  agreement  hy 
defendant  to  sing  at  the  pUintiff*8  theater  for  a  specified  period  and  not  to 
sing  elsewhere  during  the  same  period,  was  enforced  in  Lumlej  t.  Wagner 
1  DeG.,  M.  &  G.  604  (1852).    For  other  similar  cases  see  1  Spelling  Eztraordi- 
nary  Helief,  §  498. 

Plaintiff  operated  a  steam  ferry  from  St.  Louis  to  East  St.  Louis.  The 
defendant  railroad  company  agreed  to  give  all  its  ferrying  business  at  that  point 
to  the  plaintiff,  and  the  latter  agreed  to  provide  and  maintain  wharves  and 
steam  ferry  boats  sufficient  to  transfer  promptly  all  freight  and  passengers 
required.  The  contract  was  sustained.  Wiggins  Ferry  Co.  v.  Chicago  & 
Alton  Co.,  73  Mo.  889  (1881). 

22.  Uix>n  a  sale  or  lease  of  property  for  the  carrying  on  of  a  par* 
ticular  busineasy  the  vendor  may  stipulate  not  to  engage  in  the  same 
buaineas  in  competition  with  the  vendee  or  lessee. —  In  such  case  there  is 
a  good  consideration  for  the  contract  and  there  is  a  good  reason  for  the  parties 
entering  into  it,  and  the  public  is  not  prejudiced.  Mitchell  v.  Reynolds,  1  P. 
Wms.  181,  appears  to  have  been  such  a  case.  The  defendant  assigned  to  the 
plaintiff  a  lease  of  a  bake  house  in  the  parish  of  St.  Andrews  and  agreed  not 
to  exercise  the  trade  of  a  baker  within  the  parish  during  the  term.  Whether 
the  defendant  was  previously  engaged  in  that  trade  in  the  leased  premises  does 
not  appear,  nor  whether  he  transferred  the  good  will  of  any  business.  The 
covenant  was  held  valid.  In  Hinde  v.  Gray,  1  Scott  N.  R  128;  1  M.  &  G. 
195,  the  defendant  demised  to  the  plaintiff  for  ten  years  a  brewery  at  Sheffield 
and  covenanted  that  he  would  not  during  the  term,  by  himself  or  otherwise, 
carry  on  the  trade  of  brewer  or  merchant  or  agent  for  the  sale  of  ale,  beer  or 
porter  in  Sheffield  or  elsewhere,  or  in  any  manner  howsoever  be  concerned  in 
such  trade  or  business.  The  covenant  was  held  void  as  a  general  restraint  of 
trade,  but  there  seems  to  be  no  doubt  that  it  would  have  been  valid  if  properly 
limited. 

F.  CONTBACTS  AND  KB8TRAIin*8  EmTBRED  INTO  FOR  THS  PURPOfiS,  OR  WhICK 

Have  the  Effbct,  of  Doing  Away  with  Existing  CoMPSTrnoN. 

23.  Cases  in  which  a  business  is  bought,  not  to  be  continued  as  an 
independent  business,  but  to  be  consolidated  or  merged  in  a  similar 
business  already  carried  on  by  the  purchaser,  and  the  vendor  is 
restrained  from  engaging  in  the  same  business  in  the  same  territory. 
—  It  is  manifest  that  the  purpose  of  such  a  transaction  must  be  to  do  away 
with  competition,  or  at  least  to  diminish  it,  and  such  is  necessarily  the  result 
to  some  extent  at  least.  In  place  of  two  establishments  competing  for 
popular  favor,  the  public  have  only  one  with  which  to  deal.  Nevertheless 
such  contracts  have  been  almost  uniformly  sustained.  In  the  case  of  Moore 
&  Handley  Hardware  Co.  v.  Towers  Hardware  Co.,  87  Ala.  206;  6  South. 
Rep.  41  (1889),  it  appeared  that  Moore,  Moore  &  Handley  and  the  Towers 
Hardware  Company  were  hardware  merchants  in  Birmingham,  Ala.  Both 
dealt  in  plow  stocks  and  plow  blades.  The  former  sold  out  their  stock  of 
these  goods  to  the  latter  and  agreed  "  not  to  handle  any  more  plow  stocks  or 
plow  blades."  The  restraint  was  construed  to  refer  to  the  territory  in  which 
the  parties  had  been  competing,  and  the  restraint  was  held  to  be  reasonable 
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and  TBlid.  The  following  cases  were  almost  precisely  similar,  and  in  each  of 
them  the  restraint  was  sustained :  Hubhard  v.  Miller,  27  Mich.  15  (1878) ; 
Pierce  v.  Fuller,  8  Mass.  223  (1811) ;  Perkins  v.  Lyman,  9  Mass.  522  (1813) ; 
Chappel  V.  Brockway,  21  Wend.  157  (1889) ;  Beard  v.  Dennis,  6  Ind.  200 
(1855) ;  Johnson  v.  Gwinn,  100  Ind.  466  (1884).  In  the  last  case  the  facts  were 
as  follows :  A,  B  and  C  each  had  a  livery  stable  in  Rushville,  Ind.  C  sold  out 
his  stock  and  equipments  to  A  and  B  and  agreed  not  to  start  or  run  a  livery 
stable  in  the  property  where  he  had  been  carrying  it  on  or  permit  the  prop- 
erty to  be  used  for  that  purpose  during  the  continuance  of  his  lease,  under  a 
penalty  of  |2,500  liquidated  damages.  C  conunitted  a  breach  of  the  agreement 
and  the  suit  was  for  the  penalty.  It  was  held  that  the  restraint  was  valid  and 
that  it  was  not  material  that  the  business  sold  was  not  to  be  continued  by  the 
purchaser.  The  court  says :  *'  It  was  not  essential  to  the  validity  of  the 
restraint  that  the  lease  should  be  transferred,  or  that  the  business  should  be 
continued  by  the  purchasers  in  the  leased  premises,  or  that  there  should  be  a. 
sale  of  the  good  will  of  the  business.  To  hold  otherwise  would  be  to  place 
an  injurious  restriction  upon  the  parties  without  subserving  any  interest  of 
the  public.  The  purpose  of  the  purchasers  seems  to  have  been  to  do  away 
with  rivalry  at  a  particular  stand,  and  thereby  to  promote  their  businesses 
already  established  at  other  places  in  the  same  town.  Doubtless,  the  good 
will  of  such  an  establishment  would  consist  largely  in  the  advantages  acquired 
on  account  of  its  local  position,  and  to  this  extent  the  good  will  could  pass 
only  with  the  place.  What,  if  any,  additional  benefit  would  have  passed  to 
the  purchasers,  or  of  what  privilege,  if  any,  the  sellers  would  have  been 
deprived  by  an  express  transfer  of  the  good  will,  without  a  continuing  of  the 
business  at  the  same  stand,  we  need  not  determine.  That  an  agreement  in 
partial  restraint  of  trade,  in  order  to  be  valid,  must  always  be  part  of  a  con- 
tract by  which  the  good  will  of  a  business  is  sold,  is  not  true,  as  seems  to  be 
supposed  by  counsel.  As  a  condition  to  the  purchase  of  the  stock  used  in  the 
business  of  a  rival  establishment,  it  could  be  agreed  validly  that  the  sellers 
should  not  use  the  same  building  as  a  livery  stable."    P.  472. 

To  the  same  class  also  belong  the  cases  of  Ellerman  v.  Chicago  Junction 
Rys.  &  Union  Stock  Yard  Co.,  49  N.  J.  Eq.  217;  23  Atl.  Rep.  287,  and 
Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  478.  In  the  latter  case  the  defend- 
ant sold  his  business  of  manufacturing  and  vending  matches,  which  he  carried 
on  in  New  York,  to  the  Swift  &  Courtney  &  Beecher  Company,  a  Connecticut 
corporation,  which  was  engaged  in  the  same  business  in  Connecticut  and  other 
states.  Nothing  appeared  in  the  case  to  show  that  the  Swift  &  Courtney  & 
Beecher  Company  was  engaged  in  an  attempt  to  gain  a  monopoly  of  the  busi- 
ness of  making  and  selling  matches  in  the  United  States,  and  so  there  was 
nothing  to  show  that  the  purchase  of  the  defendant  was  made,  and  the  restraint 
by  him  given,  in  furtherance  of  any  such  scheme.  The  effect  of  such  an 
underlying  scheme,  to  which  both  the  vendor  and  vendee  were  parties,  was 
not  involved  in  the  case. 

All  that  the  foregoing  cases  decide  is  that  it  is  not  essential  to  the  validity  of 
a  restraint,  entered  into  in  connection  with  the  sale  of  a  business,  that  the 
business  should  be  continued  by  the  vendee,  as  an  independent  enterprise,  or 
that  it  should  be  bought  with  that  intention.   In  Diamond  Match  Co.  v.  Roeber, 
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106  N.  Y.  473,  483,  it  is  said,  per  Andkewb,  J.,  speaking  for  the  court,  that 
"  we  suppose  a  party  may  legally  purchase  the  trade  and  business  of  another 
for  the  very  purpose  of  preventing  competition,  and  the  validity,  if  supported 
by  a  consideration,  will  depend  upon  its  reasonableness  as  between  the  parties." 
And  in  National  Benefit  Co.  v.  Union  Hospital  Co.,  47  Minn.  272;  47  N.  W. 
Rep.  806,  it  is  said,  in  the  opinion:  *'  The  general  concensus  of  all  the  author- 
ities, at  least  the  later  ones,  is  that  *  ♦  ♦  a  party  may  legally  purchase 
the  business  and  trade  of  another  for  the  very  purpose  of  removing  or  prevent- 
ing competition,  coupled  with  an  undertaking  on  the  part  of  the  seller  not  to 
carry  on  the  same  business  in  the  same  territory;  and  the  question  of  the 
reasonableness  of  the  restraint  of  trade  depends  upon  whether  it  is  such  only 
as  to  afford  a  fair  protection  of  the  party  in  whose  favor  it  is  made." 

We  are  aware  of  no  case  opposed  to  the  foregoing  except  that  of 
IVestern  Wooden  Ware  Assn.  v.  Starkey ,  84  Mich.  76;  47  N.  W.  Rep.  604  (1890). 
I'he  plaintiff  was  an  Illinois  corporation,  engaged  in  the  manufacture  and  sale 
of  pails,  tubs  and  other  articles  of  wooden  ware,  and  was  located  at  Chicago. 
The  defendants  carried  on  the  same  business  at  St.  Louis,  Mich.  The  plaintiff 
purchased  all  the  stock,  tools,  machinery  and  chattels  of  the  defendants  per- 
taining to  their  business,  and  the  latter  covenanted  that  for  five  years  they 
would  not  engage  in  the  same  business  in  any  of  the  states  of  Michigan,  Wis- 
consin, Illinois,  Minnesota,  Iowa,  Missouri,  Indiana  and  Ohio,  and  that  they 
would  not  allow  the  property  on  which  they  had  been  carrying  on  the  business 
to  be  used  for  that  purpose  or  sell  it  to  anyone  to  be  so  used.  It  appeared 
that  the  property  bought  was  removed  to  Chicago,  and  that  the  business  form- 
erly carried  on  at  St.  Louis  was  discontinued.  The  defendants  afterwards,  and 
within  the  five  years,  resumed  the  business  upon  the  same  property,  and  the 
plaintiffs  filed  a  bill  to  enforce  the  covenant.  A  demurrer  to  the  bill  was  sus- 
tained, and  the  court  says:  "  It  is  not  alleged  in  the  bill  that  in  the  making  of 
the  contract  the  complainant  intended  to  take  the  business  and  good  will 
of  Starkey,  Ferris  and  Olmstead,  and  carrj'  on  the  business  of  manufacturing 
these  articles  in  this  state;  but,  from  the  terms  of  the  contract,  it  is  manifest 
that  they  not  only  intended  to  Uike  these  parties  out  of  the  manufacturing 
business,  but  to  ship  the  machinery  which  was  used  for  that  purpose  out  of 
the  state  and  close  the  doors  of  the  shop.  Complainant  did  not  purchase  the 
realty.  It  purchased  all  the  machinery  then  in  use,  and  the  contract  shows 
that  it  was  to  be  taken  down  and  placed  on  board  the  cars.  The  interests  of 
the  parties  alone  are  not  the  sole  considerations  involved  here.  It  is  the  duty 
of  the  court  to  see  that  the  public  interests  are  not  in  any  manner  jeopardized. 
The  state  has  the  welfare  of  all  of  its  citizens  in  keeping,  and  the  public 
interest  is  the  pole  star  to  all  judicial  inquiries.  Here  a  large  manufacturing 
business  had  been  established,  and  presumably  it  gave  employment  to  quite  a 
number  of  people.  By  the  contract  these  people  are  thrown  out  of  employ- 
ment and  deprived  of  a  livelihood,  and  no  other  of  the  citizens  of  Michigan 
are  called  in  to  take  their  places.  The  business  is  no  longer  to  be  carried  on 
here,  but  is  to  be  removed  out  of  the  state.  The  parties  are  not  only  bound 
by  the  contract,  if  valid,  not  to  manufacture  here  for  a  period  of  five  years, 
but  in  seven  other  of  the  states  of  the  great  northwest  teeming  with  its  mil- 
lions of   people.     If   the  complainant  could  enforce  this  contract  against 
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8tarkey,  Ferris  and  Olmstead  and  shut  the  doors  of  that  shop,  and  prohibit 
their  again  opening  them  for  five  years  in  any  one  of  those  states,  they  could 
as  well  make  valid  and  binding  contracts  to  shut  the  shop  of  every  manufac- 
turing institution  in  the  state,  and  in  the  other  seven  states,  and  compel  the 
parties  now  owning  and  operating  them  to  remain  out  of  business  for  a  term 
of  years  and  hold  the  doors  of  these  shops  shut  during  such  period;  for  the 
contract  which  complainant  seeks  to  enforce  provides  that  these  parties  shall 
not  allow  their  property  to  be  again  used  for  that  purpose  within  the  time 
limited,  nor  sell  it  to  any  one  for  that  business,  except  by  consent  of  the  com- 
plainant, and  this  under  a  penalty  of  $2,000.  *  *  *  I  do  not  think  it  needs 
the  citation  of  aiithorities  to  show  that  contracts  of  this  nature  have  fre- 
quently been  condemned  by  the  courts  and  held  void  as  unreasonable  restraints 
of  trade,  and,  therefore,  void  on  the  ground  of  public  policy." 

To  what  extent  the  buying  up  of  rival  establishments  and  the  taking  of 
restraints  from  the  vendors  may  go  is  a  question  considered  in  a  subsequent 
note.  See  Richardson  v.  Buhl,  1  Am.  H.  H.  &  Corp.  Rep.  584,  and  Oakdale 
Mfg.  Co.  V.  Ckirst,  post. 

534.  Buying  off  competition  —  restraints  entered  into  for  the  benefit 
of  the  covenantee  but  not  accompanied  by  any  sale  of  property  or 
Imainees.— In  Leslie  v.  Lorillard,  110  N.  Y.  519  (1888),  the  plaintiffs  oper- 
ated a  line  of  steamers  between  New  York  and  Virginia  ports.  The  defend- 
ant put  on  a  line  in  competition.  Thereupon  the  parties  entered  into  an  agree- 
ment by  which  the  defendant,  for  a  pecuniary  consideration  paid  by  the  plain- 
tiff, agreed  to  discontinue  his  competition.  There  was  no  sale  of  property  or 
good  will.  The  court  held  the  restraint  valid  and,  in  effect,  say  that  the  case 
did  not  differ  from  "  the  simpler  case  of  the  sale  by  an  individual  of  his  busi- 
ness and  his  right  to  conduct  it  in  a  particular  part  of  the  land."  It  was  said 
that  competition  was  not  invariably  a  public  benefaction,  for  it  may  be  carried 
on  to  such  a  degree  as  to  become  a  general  evil.  California  Navigation  Co.  v. 
Wright,  6  Cal.  258  (1854),  is  a  similar  case.  Defendant  and  the  plaintiff's 
assignor  were  respectively  the  owners  of  boats  and  engaged,  as  rivals,  in  navi- 
gating the  waters  of  the  state  of  California.  Defendant,  for  a  consideration  of 
$15,000,  agreed  that  for  three  yeare  he  would  not  permit  any  boat  in  which  he 
was  interested  to  navigate  certain  specified  watera  in  the  state.  The  court 
held  the  restraint  to  be  reasonable  and  valid.  To  the  objection  that  it  gave 
the  plaintiff  a  monopoly  of  the  business,  it  was  answered  that  it  only  secured 
the  plaintiff  against  the  competition  of  one  man,  while  all  the  rest  were  at 
liberty  to  engage  in  the  business.  A  similar  restraint,  made  under  similar 
circumstances,  was  sustained  in  Palmer  v.  Stebbins,  3  Pick.  188  (1825),  and 
the  court,  per  Wilde,  J.,  said:  "Whether  competition  in  trade  be  useful  to 
the  trade,  or  otherwise,  will  depend  on  circumstances.  lam  rather  inclined  to 
believe  that,  in  this  country  at  least,  more  evil  than  good  is  to  be  apprehended 
from  encouraging  competition  among  rival  tradesmen  or  men  engaged  in  com- 
mercial concerns.  There  is  a  tendency,  I  think,  to  overdo  trade,  and  such  is 
the  enterprise  and  activity  of  our  citizens  that  small  discouragements  will 
have  no  injurious  effect  in  checking  in  some  degree  a  spirit  of  competition. 
An  agreement  with  a  tradesman  to  give  him  all  the  promisor's  custom  or  busi- 
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ness,  upon  fair  terms,  and  not  to  encourage  a  rival  tradesman  to  his  injury^ 
can  hardly  be  considered  as  a  restraint  of  trade.  Certainly  it  is  not  such  a 
restraint  as  would  be  injurious  to  the  public,  for  in  proportion  as  it  discourages 
one  party  it  encourages  another.  As  to  the  public,  therefore,  such  a  contract 
Stat  indifferenter.  It  would  be  extravagant  to  suppose  that  any  one,  by  mul- 
tiplying contracts  of  this  kind,  could  obtain  a  monopoly  of  any  particular 
trade." 

In  Caswell  v.  Gibbs,  88  Mich.  831,  an  agreement  by  defendants  never  to  tow 
boats  in  competition  with  the  plaintiff's  was  held  to  be  void  because  without 
limit  of  time  or  space,  and  it  was  also  held  to  be  too  uncertain  and  indefinite 
to  be  specifically  enforced.  The  covenant  was  made  for  a  valuable  considera- 
tion but  not  in  connection  with  the  sale  of  any  boats  or  business.  The  cove- 
nant is  very  clearly  distinguishable  from  those  in  question  in  the  preceding 
cases.  In  the  latter  the  covenant  was  not  to  compete  in  certain  waters  or  on 
certain  lines  of  traffic,  while  in  the  Michigan  case  the  covenant  was  not  to 
compete  with  plaintiffs  anywhere  or  at  any  time,  and  w^as  not  confined  to  the 
protection  of  the  business  which  the  plaintiffs  were  then  carrying  on. 

If  the  principle  of  the  foregoing  cases  is  sound,  it  will  apply  as  well  to  any- 
other  busii^ss  as  to  that  of  carriera.  In  short,  the  public  are  less  interested  in 
other  businesses,  and  would  be  less  inj  ured  by  restraints  placed  thereon,  so 
that  it  would  follow,  that  any  person  engaged  in  business  of  any  kind  might 
get  rid  of  the  competition  of  a  rival  tradesman  by  inducing  him,  for  a  pecuni- 
ary consideration,  to  go  out  of  the  business  and  not  to  engage  in  it  again  in 
the  same  territory.  And  this  would  be  only  a  direct  way  of  accomplishing  a 
result  which  could,  confessedly,  be  accomplished  by  buying  out  the  business 
of  the  rival  dealer,  as  was  done  in  the  cases  cited  in  the  last  section. 

If  a  person  may  thus  buy  off  the  competition  of  one  rival  trader  may  he,  in 
like  manner,  buy  off  the  competition  of  two  or  more  or  any  number  ?  This 
question  seems  to  have  arisen  in  but  one  case,  and  was  not  really  decided 
In  that.  Chaplin  v.  Brown  Bros.,  88  Iowa,  156;  48  N.  W.  Rep.  1074 
(1891).  All  the  grocers  of  a  town,  eight  in  number,  agreed  with  plaintiffs 
that  for  two  years  they  would  not  buy  butter  or  take  it  in  trade,  and  plaintiffs 
agreed  to  go  into  the  business  and  pay  as  good  prices  for  butter  as  were  paid 
in  another  specified  town  in  the  same  county.  The  suit  was  to  enjoin  one  of 
the  grocera  from  violating  the  agreement  and  to  recover  damages  for  past 
breaches.  The  court  held  that  the  agreement  was  without  consideration,  and 
was,  therefore,  unenforcible  because  a  nudum  pactum.  It  was  also  claimed 
in  the  case  that  the  contract  was  against  public  policy  as  giving  plaintiffs  & 
monopoly  of  the  butter  trade  in  the  town.  Upon  this  point  the  court  says: 
"Butitappeara  to  us  that  the  decision  of  the  District  Court  is  manifestly 
right  upon  the  question  that  the  agreement  is  against  public  policy.  It  plainly 
tends  to  monopolize  the  butter  trade  at  Storm  Lake,  and  destroy  competition 
in  that  business.  It  is  not  necessary  that  the  enforcement  of  the  agreement 
would  actually  create  a  monopoly  in  order  to  render  it  invalid,  and  surely, 
where  all  the  dealers  in  a  commodity  in  a  certain  locality  agree  to  quit  the 
business,  and  the  plaintiffs  are  installed  as  the  only  dealers  in  that  line,  the  tend- 
ency is,  for  a  time  at  least,  to  destroy  competition  and  leave  the  plaintiffs  as 
the  only  dealere  in  that  species  of  property  in  that  locality.     Such  contract? 
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cannot  be  enforced."  The  court  having  made  a  clear  decision  that  the  con- 
tract was  without  consideration,  and  there  being  no  doubt  upon  this  question, 
what  was  said  about  the  contract  being  against  public  policy  was  dictum 
merely,  and  would  not  be  binding  in  any  future  case.  Still  the  court  clearly 
expresses  its  opinion  that  if  the  plaintiffs  had  paid  a  yaluable  consideration 
to  each  one  of  the  contracting  parties,  the  contract  would  be  void  as  tending 
to  create  a  monopoly.  The  question  whether  an  underlying  purpose  to  acquire 
the  practical  monopoly  of  a  trade  will  render  void  any  contract  or  restraint 
entered  into  in  pursuance  of  such  purpose  will  be  considered  hereafter. 

M.  Division  of  territory,  bufldness  or  customers  amxmg  competitors^ 
each  agreeinfi^  to  oonflne  his  operations  to  a  particiQar  district  or 
class  of  business  or  customers. —  Contracts  of  this  description  have  been 
uniformly  sustained  in  their  general  features,  unless  the  business  was  of  a 
public  nature  and  the  restraint  violated  a  public  duty.  In  Wickens  v.  Evans, 
8  Younge  &  Jervis,  818  (1828),  it  appeared  that  three  trunk  and  box  manufac- 
turers, who  had  carried  on  business  by  means  of  traveling  salesmen  and  other- 
wise throughout  England,  in  competition  with  each  other,  entered  into  an 
agreement  by  which  the  country  was  divided  into  three  specified  districts, 
and  one  district  was  allotted  to  each,  and  each  was  to  trade  only  in  his  own 
district  and  not  in  any  way  in  the  other  two.  It  was  further  agreed  that  if 
any  new  dealer  should  come  in  to  oppose  any  one  of  them  they  should  meet 
together  to  devise  ways  to  protect  their  mutual  interests.  The  defendant, 
bdng  one  of  the  three  parties  to  the  agreement,  violated  the  agreement  by 
traveling  in  the  plaintiff's  district,  who  brought  suit  for  damages.  It  was 
held  that  the  agreement  was  upon  good  consideration,  was  a  partial  restraint 
only  and  was  valid,  that  it  did  not  create  a  monopoly,  as  all  others  were  free 
to  engage  in  the  business,  and  that  the  clause  in  regard  to  new  dealers  coming 
in  did  not  vitiate  the  agreement,  because  it  could  not  be  presumed  that  any 
unlawful  means  would  be  resorted  to  in  protecting  their  mutual  interests. 
Qarbow,  B.,  said:  '* It  has  been  supposed  that  the  public  are  interested  in 
precluding  the  parties  from  entering  into  the  agreement  now  in  question;  but 
I  think  it  very  doubtful  whether  the  benefit  of  the  public  would  be  best  con- 
sulted by  these  three  persons  continuing  to  travel  over  the  whole  country,  or 
by  each  confining  himself  to  the  district  marked  out  in  the  map." 

A  similar  agreement  was  upheld  in  Stearns  v.  Barrett,  1  Pick.  448  (1828), 
and  Richards  v.  American  Desk  &  Seating  Co.,  ante,  p.  00,  supports  the  same 
view.  In  the  former  case  the  plaintiff  and  defendant,  being  Joint  inventors 
and  patentees  of  certain  machines,  agreed  that  the  defendant  should  have  the 
exclusive  use  and  sale  thereof  in  Massachusetts  and  Rhode  Island  and  the 
plaintiff  elsewhere  in  the  United  States.  There  was  a  question  whether  or 
not  the  patents  were  valid,  but  the  court  held  that  even  if  the  patents  were 
veld  the  agreement  was  good. 

In  National  Benefit  Co.  v.  Union  Hospital  Co.,  47  Minn.  272;  47  N.  W.  Rep. 
806  (1891),  the  plaintiff  and  defendant  were  both  engaged  in  selling  benefit 
policies  in  the  same  territory.  They  entered  into  an  agreement  by  which  the 
plaintiff  was  to  solicit  policies  only  of  railroad  employees,  while  defendant 
might  solicit  of  all  others,  and  neither  was  to  invade  the  other's  field.  The  agree- 
ment was  sustained.    The  court  says:  ' '  Neither  one  nor  both  of  these  companies 
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have  any  exclusive  right  to  engage  in  this  business,  it  being  one  open  to  all; 
hence,  this  contract  does  not,  and  cannot,  create  any  monopoly.  The  most 
that  can  be  claimed  against  it  is  that  it  reduces  by  one  the  number  of  com- 
petitors. *  •  ♦  And  again,  modern  investigations  have  much  modified 
the  views  of  courts  as  well  as  political  economists  as  to  the  effect  of  contracts 
tending  to  reduce  the  number  of  competitors  in  any  particular  line  of  busi- 
ness. Excessive  competition  is  not  now  accepted  as  necessarily  conducive  to 
the  public  good." 

In  Vulcan  Powder  Co.  v.  Hercules  Powder  Co.,  96  Cal.  510;  81  Pac.  Rep. 
1581  (1892),  an  agreement  between  five  powder  companies  that  each  should  sell 
only  a  specified  proportion  of  the  aggregate  amount  sold  by  ail,  and  should 
account  to  the  others  for  the  profits  on  any  sales  in  excess  of  the  amount 
allowed,  was  held  to  be  void,  as  a  restraint  of  trade  prohibited  by  the  Califor- 
nia Code. 

In  Heam  v.  Griffin,  2  Chitty,  407  (1815),  an  agreement  between  two  rival 
coach  proprietors,  to  charge  the  same  prices  to  passengers,  arranging  for  each 
to  run  on  different  days,  and  binding  them  not  to  run  in  opposition  to  each 
other,  was  held  to  be  valid.  Here  was  a  division  of  custom  by  means  of  a 
division  of  time,  so  that  each  should  have  the  exclusive  right  of  transporta- 
tion in  the  period  or  on  the  days  assigned  him.  Lord  Ellgnborouoh  said 
that  the  agreement  was  "  merely  a  convenient  mode  of  arranging  two  concerns 
which  might  otherwise  ruin  each  other." 

In  Collins  v.  Locke,  L.  B.,  4  App.  Cas.  674  (1879),  four  stevedores  of  Mel- 
bourne entered  into  an  agreement  for  the  expressed  purpose  of  preventing 
competition,  by  which  appellant  was  to  be  entitled  to  stevedore  all  ships  that 
should  arrive  at  Melbourne  consigned  to  a  specified  firm,  the  respondent  all 
ships  consigned  to  three  other  named  firms,  and  the  two  other  parties  respec- 
tively all  ships  consigned  to  other  specified  firms.  It  was  further  agreed,  (1) 
that  they  would  not  undertake,  or  be  in  any  way  concerned  in,  the  stevedor- 
ing of  any  ship  consigned  to  any  of  the  firms  named,  except  in  accordance 
v^ith  the  agreement;  (2)  that  if  either  of  the  named  firms  refused  to  allow  the 
stevedoring  of  any  ship  to  be  done  by  the  party  entitled,  but  should  require 
any  of  the  other  parties  to  do  it,  the  one  doing  the  job  should  give  an  equiva- 
lent to  the  one  losing  it,  of  an  amount  to  be  fixed  by  arbitration;  (3)  that  the 
stevedoring  of  all  ships,  not  consigned  to  any  of  the  named  firms,  should  be 
undertaken  by  the  parties  (except  respondent)  in  turn  in  the  order  of  their 
arrival.  The  agreement  was  held  valid  in  so  far  as  the  parcelling  out  of  the 
business  was  concerned  and  the  mutual  restraints  imposed  for  the  protection 
of  each  in  the  part  assigned  him.  But  the  effect  of  the  agreement  was  that  if 
a  firm  not  named  in  the  agreement  should  refuse  to  employ  the  one  whose 
turn  it  was  to  do  the  stevedoring,  then  all  the  others  were  debarred  from  doing 
the  work,  and  in  this  respect  the  agreement  was  held  bad,  on  the  ground  that 
the  restraint  did  not  benefit  any  of  the  parties,  and  was  detrimental  to  the 
public  by  preventing  the  employment  of  any  of  the  three  who  otherwise 
might  do  the  work.  The  court  says  :  "  The  objects  which  this  agreement  has 
in  view  are  to  parcel  out  the  stevedoring  business  of  the  port  amongst  the 
parties  to  it,  and  so  to  prevent  competition,  at  least  amongst  themselves,  and 
also,  it  may  be,  to  keep  up  the  price  to  be  paid  for  the  work.    Their  Lord- 
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ships  are  not  prepared  to  say  that  aD  agreement,  having  these  objects,  is 
invalid  if  carried  into  effect  by  proper  means;  that  is,  by  provisions  reasonably 
necessary  for  the  purpose,  though  the  effect  of  them  might  be  to  create  a  par- 
tial restraint  upon  the  power  of  the  parties  to  exercise  their  trade."  In  con- 
nection with  this  case  see  Fiebacher  v.  Bryant,  (La.)  15  South.  Rep.  181;  also, 
Gale  Y.  Read,  8  East,  80. 

But  where  the  business  is  one  which  cannot  be  pursued  without  a  franchise 
from  the  government,  the  grant  of  such  franchise  imposes  an  obligation  upon 
the  grantee  that  cannot  be  avoided  by  his  entering  into  any  restraints  upon  his 
right  to  carry  on  the  business.  Thus,  where  two  gas  companies  were  chai'- 
tered  to  furnish  gas  to  a  city,  it  was  held  that  they  could  not  divide  the  terri- 
tory of  the  city  between  them  and  agree  to  operate  exclusively  in  the  territory 
assigned  to  each.  Chicago  Gas  Light  Co.  v.  People's  €^s  light  Co.,  121  111. 
680;  Gibbs  v.  Baltimore  Gas  Co.,  130  U.  S.  896.     See,  also,  §  28,  post. 

26.  Agreements  between  indei>endent  traders  to  prevent  competi- 
tion, control  prices  or  limit  supply,  imiK)sing  mutual  restraints  upon 
the  parties. — Restraints  of  trade  in  connection  with  such  agreements  will  be 
considered  in  a  subsequent  note. 

G.  VAiiiDiTT  OP  Restraint  as  Afpejcted  by  the  Nature  op  the  Business 

Restrained. 

27.  The  liquor  tra£|c.—  It  has  been  held  that  a  contract  upon  a  good  con- 
sideration by  which  the  obligor  is  restrained  from  engaging  in  the  liquor  traf- 
fic will  be  held  valid  regardless  of  the  extent  of  the  restraint,  and  though  the 
obligee  is  not  engaged  in  the  liquor  traffic,  and  the  restraint  will  be  no  benefit 
to  the  latter  in  his  trade  or  business.  Harrison  v.  Lockhart,  25  Ind.  112(1865); 
Studabaker  v.  White,  31  Ind.  211  (1869) ;  McAllister  v.  Howell,  42  Ind.  15  (1873); 
Watrous  V.  Allen,  57  Mich.  362;  24  N.  W.  Rep.  104;  Anheuser-Busch  Brew- 
ing Assn.  V.  Houck,  (Tex.  Civ.  App.)  27  S.  W..Rep.  692  (1894).  In  the  last 
case,  in  speaking  of  a  contract  in  restraint  of  trade  in  beer,  the  court  says: 
"Is  beer  one  of  those  articles  of  consumption,  though  one  in  frequent  use 
among  the  people,  the  sale  of  which  is  not  permitted  by  public  policy  to  be 
limited  by  a  contract  in  restraint  of  trade?  We  have  concluded  that  it  is  not. 
The  policy  of  the  laws  of  the  state  is  not  towards  the  unrestricted  or  general 
sale  of  such  article.  The  liquor  traffic  has  always  been  kept  in  restraint  by 
Statutes  imposing  onerous  conditions  and  regulations  in  reference  to  its  pur- 
suit, clearly  evidencing  a  policy  of  not  allowing  every  one  to  engage  in  the 
business  at  will." 

The  principle  is  one  which  would  apply  to  any  business  that  is  illegal  or 
immoral,  or  which  it  is  the  policy  of  the  law  to  prohibit  or  repress. 

28.  Business  of  a  public  nature  or  affected  with  a  public  interest. — 
Where  a  business  is  carried  on  under  and  by  virtue  of  special  powers,  fran- 
chises and  privileges,  granted  by  the  government  for  the  public  use,  the 
grantee  is  under  obligation  to  fulfill  the  purposes  for  which  the  grant  was 
made,  and  any  restraint  upon  the  business  inconsistent  with  such  obligation  is 
void.  Chicago  Gas  Light  Co.  v.  People's  Gas  Light  Co.,  121  111.  530  (1887); 
Gibbs  V.  Baltimore  Gas  Co.,  180  U.  S.  396,  409;  Central  Trans.  Co.  v.  Pullman 
Palace  Car  Co.,  189  XJ.  S.  24;  4  Am.  R.  R.  &  Corp.  Rep.  i72,  191;  West  Va, 
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Trans.  Co.  v.  Ohio  Riv.  Pipe  Line  Co..  22  W.  Va.  600  (1888) ;  State  v.  Hart- 
ford  &  N.  H.  R.  Co.,  29  Conn.  638;  Western  Union  Tel.  Co.  v.  American 
Union  Tel.  Co.,  65  Ga.  160;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Wabash,  etc.,  R. 
Co.,  (C.  C.  A.) post;  Cleveland,  etc.,  R.  Co. v.  Clesser,  (Ind.)3  Am.  R.  R.  &Corp. 
Rep.  686,  605.  Consult,  also,  United  States  v.  Trans. -Missouri  Freight  Assn., 
8  Am.  R.  R  A  Corp.  Rep.  528,  648-646.  In  West  Va.  Trans.  Co.  v.  Ohio  Riv. 
Pipe  Line  Co.,  22  W.  Va.  600,  after  reviewing  cases  on  restraints  of  trade,  it  is 
£aid:  *'From  the  principles  which  underlie  all  the  cases,  the  inference  must 
necessarily  be  drawn  that  if  there  be  any  sort  of  business  which,  from  its  peculiar 
character,  can  be  restrained  to  no  extent  whatever  without  prejudice  to  the 
public  interest,  then  the  courts  would  be  compelled  to  hold  void  any  contract 
imposing  any  restraint,  however  partial,  on  this  peculiar  busioess,  provided,  of 
course,  it  be  shown  clearly  that  the  peculiar  business  thus  attempted  to  be 
restrained  is  of  such  a  character  that  any  restraint  upon  it,  however  partial, 
must  be  regarded  by  the  court  as  prejudicial  to  the  public  interest."  P.  625. 
The  court  considered  that  railroad,  telegraph  and  pipe  line  companies  belonged 
to  the  class  in  question.  In  the  Illinois  case  the  principle  was  applied  to  gas  com- 
panies, the  court  saying:  ''  The  ordinary  rule,  that  contracts  in  partial  restraint 
of  trade  are  not  invalid,  does  not  apply  to  corporations  like  appellant  and 
appellee,  because  they  were  engaged  in  a  public  business,  and  in  furnishing  that 
which  was  a  matter  of  public  concern  to  all  the  inhabitants  of  the  city. "    P.  545. 

So  a  company  engaged  in  the  telephone  business  cannot  lawfully  disable 
itself  by  contract  from  treating  all  the  public  alike  and  with  impartiality. 
Bee  cases  cited  in  8  Am.  R.  R.  &  Corp.  Rep.  650,  651. 

20.  The  doctrine  as  to  contracte  in  restraint  of  trade  does  not  apply 
to  sales  of  trade  secrets  and  patents,  or  a  business  depending  thereon. — 
The  public  has  no  right  to  trade  secrets,  and  it  is,  therefore,  immaterial  to  the 
public  who  uses  them.  **  Sales  of  secret  processes  are  not  within  the  principle 
or  the  mischief  of  restraints  of  trade  at  all.  By  the  very  transaction  in  such 
•cases,  the  public  gains  on  the  one  side  what  is  lost  on  the  other;  and  unless 
Buch  a  bargain  was  treated  as  outside  the  doctrine  of  general  restraints  of 
trade  there  could  be  no  sale  at  all  of  secret  processes  of  manufacture." 
Bow£N,  L.  J.,  in  Maxim-Nordenfeldt  case,  (1898)  1  Ch.  660.  A  patent  is  an 
•exclusive  right  to  trade,  conferred  by  authority  of  the  legislature,  and.  as  the 
legislature  is  the  final  arbiter  in  matters  of  public  policy,  it  follows  that  pub- 
lic policy  favors  such  exclusive  rights.  Hence,  the  vendor  of  a  trade  secret 
or  patent  may  enter  into  any  restraint  he  pleases  with  respect  to  the  secret  or 
patent  without  violating  public  policy.  Stearns  v.  Barrett,  1  Pick.  448; 
Vickery  v.  Welch,  19  Pick.  523;  Taylor  v.  Blanchard,  13  Allen,  370;  Peabody 
V.  Norfolk.  98  Mass.  452;  Morse  Twist  Drill  &  3fachine  Co.  v.  Morse,  108 
!Mass.  73;  Alcock  v.  Beusse,  5  Duer.  76;  Peck  v.  Jarvls,  10  Paige,  118;  Ckxxi 
V.  Behind,  121  N.  Y.  1;  24  N.  E.  Rep.  15;  Tode  v.  Gross.  127  N.  Y.  480;  28 
N.  E.  Rep.  469;  Kinsman  v.  Parkhurst,  18  How.  289;  Fowle  v.  Park.  131  U. 
S.  88;  Central  Trans.  Co.  v.  Pullman  Palace  Car  Co.,  139  U.  S.  24,  53;  Bry- 
son  V.  Whitehead,  98  Mass.  452;  Leather  Cloth  Co.  v.  Lorsont.  L.  R, ,  9  Eq. 
Cas.  345;  Hagg  v.  Darley,  47  L.  J.  Ch.  567. 

But  the  restraint  must  not  be  larger  than  is  necessary  for  the  reasonable 
protection  of  the  vendee.    Thus,  in  Berlin  Machine  Works  v.  Perry.  71  Wis. 
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495,  the  defendant  sold  his  interest  in  a  manufacturing  plant  and  business  for 
making  and  selling  sand  papering  machines,  together  with  patents  for  such 
machines,  and  covenanted  that  he  would  not  thereafter  make,  sell  or  cause  to 
he  sold  any  sand  papering  machines  of  any  description.  The  covenant  was 
held  to  be  void  because  it  embraced  more  territory  than  was  necessary  for  the 
protection  of  the  vendee,  and  also  because  it  prevented  the  vendor  from  mak- 
ing and  selling  sand  papering  machines  of  a  kind  that  would  not  compete 
with  those  made  by  the  vendee.  To  the  same  effect  is  Gamewell  Fire  Alarm 
Tel.  Co.  V.  Crane,  ante,  p.  78. 

An  agreement  by  the  vendor  of  a  patent  to  assign  to  the  vendee  all  future 
patents  which  the  vendor  may  acquire  of  a  like  nature  to  the  patent  sold  is 
not  contrary  to  public  policy.  Printing  &  Numerical  Registering  Co.  v. 
Sampson,  L.  R.,  19  Eq.  462;  Morse  Twist  Drill  &  Machine  Co.  v.  Morse,  108 
Mass.  73. 

H.   MiSCELLAKBOUS   QUESTIONS. 

80.  Sestraints  uiK)n  the  use  of  property. — It  is  common  upon  the  sale 
or  lease  of  property  to  restrict  the  use  which  may  be  made  of  the  property 
transferred.  Such  restrictions  are  analogous  to  contracts  in  restraint  of  trade 
as  more  commonly  imderstood.  They  must  be  reasonable  and  not  injurious 
to  the  public.  In  Hodge  v.  Sloan,  107  N.  Y.  244  (1887),  the  plaintiff  was 
engaged  in  the  business  of  mining  and  selling  sand.  He  sold  a  piece  of  his 
land  to  S.  who  covenanted  not  to  sell  any  sand  off  the  same.  The  covenant 
was  held  to  be  valid  and  binding  upon  S.  and  his  grantees  with  notice.  The 
court  says:  **  Many  other  instances  of  restraints  might  be  referred  to,  and 
where  it  is  of  such  a  nature  as  concerns  the  mode  of  occupying  or  dealing 
with  the  property  purchased  in  the  way  of  business'  operations,  or  even  the 
omission  of  all  business  or  of  certain  kinds  of  business,  or  the  erection  or  non- 
erection  of  buildings  upon  the  property,  we  see  no  reason  to  doubt  the  validity 
of  an  agreement  fair  and  valid  in  other  respects,  which  secures  that  restraint." 
P.  261. 

A  covenant  or  condition  in  a  deed  that  liquor  shall  not  be  sold  on  the  prem- 
ises is  valid.  Hatcher  v.  Andrews,  5  Bush,  561;  Watrous  v.  Allen,  57  Mich. 
«»;  24  N.  W.  Rep.  104;  Carter  v.  Williams,  L.  R.,  9  Eq.  Cas.  678.  So  of  a 
covenant  in  a  lease  that  the  premises  shall  not  be  used  as  a  coffee  house,  Fitz 
V.  Des,  (1898)  1  Ch.  77;  or  for  hotel  purposes,  Stines  v.  Dorman,  25  Ohio  St. 
580;  Molly neaux  v.  Wittenberg  (Neb.),  58  N.  W.  Rep.  205;  or  a  covenant 
restricting  the  use  of  property  conveyed  to  dwelling  purposes.  Trustees  v. 
Lynch,  70 N.  Y.  440;  Morris  v.  Tuskaloosa  Mfg.  Co.,  88  Ala.  565;  8  South.  Rep. 
689.  But  a  court  of  equity  will  not  enforce  such  a  covenant  where  a  change 
of  circumstances  has  made  the  covenant  unreasonable  and  oppressive.  Trus- 
tees ▼.  Thatcher,  87  K  Y.  818. 

In  Lewis  v.  Gtollner,  129  N.  Y.  227;  29  K  E.  Rep.  81  (1891),  the  pUintiff 
bought  of  defendant  his  contract  for  a  lot  in  the  vicinity  of  plaintiff's  residence, 
upon  which  the  defendant  was  proposing  to  erect  flats.  As  part  consideration 
the  defendant  agreed  verbally  not  to  erect  any  flats  in  plaintiff's  immediate 
neighborhood.  The  restraint  was  held  valid  and  en  forcible.  This  was  in 
effect  a  restraint  upon  the  use  of  any  property  which  the  defendant  might 
have  or  purchase  within  the  designated  locality.    A  restriction  in  a  deed  that 
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the  grantee  or  his  assigns  should  never  erect  buildings  thereon  within  a  certain 
distance  of  the  street  is  valid  and  binding  upon  the  grantee  and  his  assigns. 
Muzzarelli  v.  Halshizcr,  (Penn.)  30  Atl.  Rep.  291  (18»4). 

The  following  are  additional  authorities  in  support  of  such  restrictions: 
Parker  v.  Nightingale,  6  Allen,  841;  Burbank  v.  Pillsbury,  48  N.  H.  475; 
Barrow  v.  Richard,  8  Paige,  351;  Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y.  37; 
Morland  v.  Cook,  L.  R.,  6Eq.  Cas.  252;  Brown  v.  Great  Eastern  R.  Co.,  2  Q.  B. 
Div.  406;  London,  etc.,  R.  Co.  v.  Comm,  20  Ch.  Div.  562;  Whitman  v.  Gibson, 
9  Simons,  96;  Western  v.  McDermott,  L.  R.,  2  Ch.  App.  72;  Wilson  v.  Hart,  L. 
R.,  2  Ch.  App.  463;  Fulk  v.  Moxhay,  2  Ph.  Ch.  774. 

The  same  rule  would  apply  to  the  sale  of  a  boat  or  vessel.  Parties  operat- 
ing passenger  boats  between  New  York  and  Albany,  sold  one  of  their  boats  to 
the  defendant,  who  covenanted  that  the  boat  should  never  be  used  in  the  pas- 
senger business  between  those  cities.  The  covenant  was  held  valid.  Dunlop 
V.  Gregory,  10  N.  Y.  241.  So  of  a  covenant  that  a  boat  should  not  be  used 
on  any  of  the  waters  of  California,  or  of  the  Columbia  river  and  its  tributaries. 
Oregon  Steam  Navigation  Co.  v.  Winsor,  20  Wall.  64.  But  see  Oregon  Steam 
Navigation  Co.  v.  Hale,  1  Wash.  Ter.  283;  and  Wright  v.  Ryder,  36  Cal.  842. 

We  refer  to  a  few  cases  as  illustrating  under  what  circumstances  such 
restrictions  will  be  held  void.  A  covenant  in  a  deed  that  the  land  conveyed 
should  not  be  sold  or  leased  to  a  Chinaman  was  held  to  be  against  public  policy, 
contrary  to  the  Constitution  and  to  our  treaties  with  China.  Gaudolfo  v.  Hart- 
man,  49  Fed.  Rep.  181.  A  covenant  by  the  vendor  of  real  estate  that  neither 
he  or  his  assigns  would  sell  any  marl  from  off  the  premises  adjoining  the 
tract  conveyed,  was  held  void  as  a  general  restraint  of  trade.  A  distinction 
was  made  between  a  restriction  upon  the  use  of  the  land  and  the  sale  of  marl 
after  it  had  been  severed.  Brewer  v.  Cheesman,  19  N.  J.  Eq.  537.  See,  also, 
the  cases  cited  in  the  next  two  sections. 

31.  Kestraints  upon  alienation. —  Cases  of  this  class  are  sometimes  refer- 
red to  in  discussing  questions  relating  to  restraints,  and  they  afford  some  anal- 
ogies. Numerous  cases  on  the  subject  are  collected  in  6  Am.  &  Eng.  Ency. 
of  Law,  877;  13  id.  794;  18  id.  335.  See,  also,  Butterfield  v.  Reed,  160  Mass. 
861:  35  N.  E.  Rep.  1128;  Pritchard  v.  Bailey,  113  N.  C.  621:  18  S.  E.  Rep. 
628.  The  case  of  Ford  v.  Gregson,  7  Mont.  89,  which  is  often  cited  in  casea 
relating  to  restraints  of  trade  and  trust  combinations,  seems  to  fall  under  this 
head.  The  case  is  stated  in  the  syllabus  as  follows:  "  By  the  terms  of  a  con- 
tract entered  into  between  the  several  owners  of  different  water  rights  con- 
nected with  the  working  of  certain  placer- mining  land,  it  was  covenanted 
that  each  of  said  owners,  under  the  penalty  of  ten  thousand  dollars  as  agreed 
and  liquidated  damages,  should  not  sell  his  water  right,  or  interest  therein, 
without  the  written  consent  of  all  the  parties  thereto,  and  also  that,  without 
such  written  consent,  neither  sliould  make  any  sale  to  or  settlement  or  com- 
promise with  certain  parties  who  were  then  endeavoring  to  obtain  the  posses- 
sion of  said  water  rights,  or  any  other  person  or  persons  who  might  thereafter 
endeavor  to  obtain  possession  of  the  same.  It  was  also  covenanted  that  each 
should  join  with  the  others  in  the  event  of  any  litigation  arising  with  refer, 
ence  to  said  water  rights.  Held,  that  such  a  contract  was  void  on  two  grounds: 
(1)  As  being  contrary  to  public  policy  (particularly  so  in  Montana,  where  water 
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te  the  ftubject  of  the  same),  and  as  being  analogous  to  contracts  in  restraint  of 
trade;  (3)  inasmuch  as  it  imposes  a  restraint  and  condition  upon  compromises 
or  settlements  of  litigation  and  disputes." 

9SL  Agt^ementB  amon^  stockholders  restraining  the  right  of  aUen- 
■Aing  or  of  voting  their  stock. —  It  is  not  the  purpose  of  the  writer  to  go  into 
this  subject  in  this  connection  at  any  length.  The  agreements  referred  to  are 
either  in  restraint  of  trade  or  analogous  thereto  and  are  properly  noticed  in  this 
connection.  Stockholders  may  combine  for  any  proper  purpose,  relating  to 
the  corporation,  or  their  interests  therein.  Griffith  v.  Jewett,  15  Weekly  L.  B. 
419;  Faulds  T.  Tates,  57  111.  416.  Restraints  upon  the  power  of  alienation  of 
stock  are  generally  held  to  be  against  public  policy  and  void.  Moses  v.  Scott^ 
84  Ala.  608;  Fisher  y.  Bush,  35  Hun,  641.  But  see  Brown  y.  Pacific  Mail  8.  S. 
Co.,  5  Blatchf.  525.  In  Fisher  y.  Bush  it  is  said:  "  The  right  of  alienation  is 
an  incident  of  the  property  represented  by  the  stock,  and  any  restraint  placed 
thereon  by  a  contract  which  has  no  other  consideration  to  uphold  it  than  the 
mutual  promise  of  the  parties  is  contrary  to  public  policy,  and  cannot  be 
noognlzed  by  the  court." 

Bestraints  upon  the  power  of  yoting  stock  are  mostly  in  the  form  of  what  are 
called  "  voting  trusts."  A  certain  number  of  stockholders  agree  to  place  their 
ilock  in  the  hands  of  trustees,  to  be  yoted  as  a  unit,  as  a  majority  of  the  trus- 
tees may  elect,  or  as  shall  be  determined  by  some  other  mode  pointed  out  by 
the  agreement.  Such  agreements  are  held  to  be  against  public  policy  and 
yoid,  so  far  as  they  restrain  the  right  of  the  stockholder  to  yote  as  he  pleases, 
snd  any  stockholder  may  withdraw  from  the  agreement  or  reyoke  the  same 
at  his  pleasure.  Moses  y.  Scott,  84  Ala.  608;  Bostwick  y.  Chapman,  60  Conn. 
W6;  24  Atl.  Rep.  82;  White  y.  Thomas  Inflatable  Fire  Co.,  (N.  J.  Eq.,  Pitney, 
V.  C.)  28  Atl.  Rep.  75;  Vanderbilt  y.  Bennett,  19  Abb.  N.  C.  460;  Fisher  y. 
Bush,  85  Hun,  641;  Griffith  y.  Jewett,  15  Weekly  L.  B.  419.  The  subject  is 
▼ery  elaborately  conddered  in  Bostwick  y.  Chapman,  60  Conn.  576;  24  Atl. 
Rep.  82,  in  which  the  court  says:  ''  It  is  the  policy  of  our  law  that  an  untram- 
meled  power  to  yote  shall  be  incident  to  the  ownerahip  of  the  stock,  and  a 
contract  by  which  the  real  owner's  power  is  hampered  by  a  provision  therein 
that  he  shall  yote  just  as  somebody  else  dictates  is  objectionable.  I  think  it 
igalnst  the  policy  of  our  law  for  a  stockholder  to  contract  that  his  stock  shall 
be  yoted  just  as  some  one  who  has  no  beneficial  interest  or  title  in  or  to  the 
stock  directs,  saying  to  himself  simply  the  title,  the  rights  to  diyidends,  and 
perhaps  the  right  to  cast  the  yote  directed,  willing  or  unwilling,  whether  it 
be  for  his  interest,  for  the  interest  of  other  stockholders,  or  for  the  interest  of 
the  corporation,  or  otherwise.  This  I  conceiye  to  be  against  the  policy  of  the 
law,  whether  the  power  so  to  yote  be  for  fiye  yeare  or  for  all  time.  It  is  the 
policy  of  oar  law  that  ownership  of  stock  shall  control  the  property  and  the 
nanagement  of  the  corporation;  and  this  cannot  be  accomplished,  and  this 
food  policy  is  defeated,  if  stockholden  are  permitted  to  surrender  all  their 
dfflcretion  and  will  in  the  important  matter  of  yoting,  and  suffer  themselyea 
to  be  mere  passive  instruments  in  the  hands  of  some  agent  who  has  no  interest 
hi  the  stock,  equitable  or  legal,  and  no  interest  in  the  general  prosperity  of 
tlie  rorpontion.  And  this  is  not  entirely  for  the  protection  of  the  stock- 
bolder  himself,  but  to  compel  a  compliance  with  the  duty  which  each  stock- 
holder owes  his  fellow  stockholder,  to  so  use  such  power  and  means  as  the  law 
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and  his  ownership  of  stock  give  him,  that  the  general  interest  of  stockholders 
shall  be  protected,  and  the  general  welfare  of  the  corporation  sustained,  and 
its  business  conducted  by  its  agents,  managers  and  officers,  so  far  as  may  be, 
upon  prudent  and  honest  business  principles,  and  with  just  as  little  tempta- 
tion to  and  opportunity  for  fraud  and  the  seeking  of  indiyidual  gains  at  the 
sacrifice  of  the  general  welfare  as  is  possible.  This,  I  take  it,  is  the  duty 
that  one  stockholder  in  a  corporation  owes  to  his  fellow  stockholders,  and  he 
cannot  be  allowed  to  disburden  himself  of  it  in  this  way.  He  may  shirk  it, 
perhaps,  by  refusing  to  attend  stockholders'  meetings,  or  by  declining  to  vote 
when  called  upon,  but  the  law  will  not  allow  him  to  strip  himself  of  the 
power  to  perform  his  duty.  To  this  extent,  at  least,  a  stockholder  stands  in 
a  fiduciary  relation  to  his  fellow  stockholders."  And  see,  generally,  1  Beach 
Priv.  Corp.  §§  305-807;  Cone's  Executors  v.  Russell,  48  N.  J.  Eq.  208;  21  AtL 
Rep.  847;  Faulds  v.  Yates,  57  HI.  416;  Foil's  Appeal,  91  Penn.  St  434;  Brown 
V.  Pacific  Mail  8.  S.  Co.,  5  Blatchf.  526. 

33.  The  grant  of  exduaive  rights  of  way  to  telegraph  compama* 
and  the  like,  or  restraints  upon  alienation  to  similar  companies. — The 
grant  by  a  railroad  company  to  a  telegraph  company  of  the  ezclusiye  right  of 
constructing  and  operating  a  line  of  telegraph  along  its  right  of  way  is  held  to 
be  void  as  against  public  policy.  Western  Union  Tel.  Co.  v.  American  Union 
Tel.  Co.,  65  Ga.  160  (1880);  Western  Union  Tel.  Co.  v.  Burlington  &  S.  W.  R. 
Co.,  8  McCrary,  180;  8.  C,  11  Fed.  Rep.  1;  Western  Union  Tel.  Co.  ▼.  Ameri- 
can Tel.  Co.,  9  Biss.  72;  Western  Union  Tel.  Co.  v.  B.  &  O.  Telegraph  Co., 
19  Fed.  Rep.  660;  Western  Union  Tel.  Co.  v.  B.  &  O.  Tel.  Co.,  28  Fed.  Rep. 
12;  Baltimore  &  Ohio  Tel.  Co.  v.  Western  Union  Tel.  Co.,  24  Fed.  Rep.  818; 
Pacific  Postal  Tel.  Cable  Co.  v.  Western  Union  Tel.  Co.,  50  Fed.  Rep.  498; 
Mercantile  Trust  Co.  v.  Atlantic  &  Pac.  R.  Co.,  68  Fed.  Rep.  910.  And  see 
Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  U.  8.  1.  To  the  contrary 
are  Western  Union  Tel.  Co.  v.  A.  &  P.  Tel.  Co.,  7  Biss.  867;  Canadian  Pac. 
R.  Co.  V.  Western  Union  Tel.  Co..  17  Can.  Sup.  Ct.  151. 

In  the  Qeorgia  case  it  is  said:  *'  It  is  well  known  that  rapid  inter>communi- 
cation  between  different  points  by  wire  and  rail  has  created  a  wonderful 
revolution  in  commercial  operations.  Producers,  consumers,  manufacturers, 
merchants,  buyers,  sellers,  all  are  brought  in  close  proximity,  and  daily  intel- 
ligence is  given  of  the  world's  transactions.  Trade  is  encouraged,  industrial 
enterprise  stimulated,  and  business  in  all  its  various  branches  builds  itself 
upon  knowledge.  In  war  the  rapid  communication  of  int«lligence  is  abnoat 
incalculable;  in  peace  it  is  scarcely  less  so.  Shall  means,  then,  by  which  it  is 
transmitted  be  monopolized  by  a  contract  between  two  artificial  beings,  invisi- 
ble, intangible,  and  existing  only  in  contemplation  of  law?  When  such 
exclusive  rights  exist,  or  such  monopolies  are  established,  the  same  should  be 
done  by  a  legislative  grant  and  not  by  an  individual  contract.  Our  judgment, 
therefore,  is  that  these  contracts  are  especially  made  and  entered  into  to  cripple 
and  prevent  competition,  and  that  they  thereby  enable  the  plaintiff  in  error  to 
fix  its  tariff  of  rates  at  a  maximum,  governed  alone  by  the  necessities  of  its 
patrons.  Such  contracts  are  not  favored  by  the  law;  they  are  against  the  pub- 
lic policy,  because  they  tend  to  create  monopolies  and  are  in  general  restraint 
of  trade." 
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In  Western  Union  TeL  Ck).  y.  Chicago  &  Paducah  H.  Co.,  86  III.  246  (1877), 
s  contract  was  made  between  a  railroad  company  and  a  telegraph  company  by 
which  the  former  agreed  to  furnish  and  erect  poles  and  string  wires  for  a  line 
of  telegraph  on  its  highway  and  to  keep  the  same  in  repair,  and  the  telegraph 
company  agreed  to  furnish  the  wire  and  all  other  material  and  apparatus,  and 
the  railroad  company  agreed  to  give  the  telegraph  company,  so  far  as  it 
legally  could,  the  ezclusive  right  to  have  and  operate  a  telegraph  on  its  right 
of  way.  It  was  held  that  the  latter  provision  of  the  agreement  was  valid  and 
effectual  to  the  extent  of  securing  to  the  telegraph  company  the  exclusive 
use  of  the  poles  so  erected,  but  whether  it  would  be  effectual  to  exclude  other 
companies  from  the  right  of  way  was  not  decided. 

The  grant  to  a  pipe  line  company  of  an  exclusive  right  of  way  for  a  pipe 
line  through  a  2,000  acre  tract  of  land  was,  so  far  as  the  exclusive 
right  was  concerned,  held  void  as  against  public  policy  in  W.  Ya.  Trans.  Co. 
V.  Ohio  Riv.  Pipe  Line  Co.,  22  W.  Va.  600.  The  court  says:  '*  This  business 
of  transporting  oil  in  tubes  is,  like  railroad  and  telegraphing,  a  business  recog- 
nized by  our  statute  law  as  one  in  which  the  public  has  so  great  and  direct  an 
interest  that  to  promote  it  the  statute  authorizes  the  state's  right  of  eminent 
domain  to  be  exercised  by  any  corporation  to  acquire  a  right  of  way  for  its 
tubing  through  any  parcel  of  land  in  the  state.  And  from  what  has  been  said 
it  must  follow  that  no  person  can  lawfully  contract  with  any  corporation  for 
an  exelunve  right  of  way  for  tubing  through  his  land,  whereby  oil  is  to  be 
transported.  For,  if  he  could,  he  would  thereby  defeat  the  state's  right  of 
eminent  domain."    Pp.  690, 631.    See  cases  cited  in  last  two  sections. 

It  is  difficult  to  see  how  any  such  contract,  if  valid,  could  prevent  the  exer- 
cise of  the  power  of  eminent  domain  to  condemn  a  right  of  way  for  a  like 
purpose  through  the  land  affected  thereby.  The  existence  of  valid  contracts 
in  respect  to  land  cannot  prevent  the  taking  of  the  whole  or  any  part  thereof 
for  public  use.  The  land  may  be  taken  and  all  rights  and  interests  therein, 
however  created  and  whatever  they  may  be.  The  right  to  interfere  with  an 
exclusive  franchise  or  privilege  may  be  condemned,  upon  making  just  compen- 
sation. Lewis  £m.  Dom.  §  137.  But  it  is  conceivable  that  an  exclusive  right 
to  construct  and  operate  a  telegraph  upon  a  railroad  right  of  way,  or  an 
exclusive  right  of  way  through  a  tract  of  land  for  the  conveying  of  persons, 
freight  or  intelligence,  might  be  exceedingly  valuable  to  the  first  grantee,  and 
«o,  if  valid,  might  practically  prevent  the  construction  of  any  competing  line. 
Contracts,  or  restraints,  of  the  sort  under  consideration,  do,  therefore,  have  a 
tendency  to  prejudice  the  public  by  preventing  competition  in  a  business 
impressed  with  a  public  interest. 

84.  By-laws  in  restraint  of  trade. —  The  by-laws  of  a  corporation  to  be 
valid  must  not  be  repugnant  to  the  law  of  the  land,  and  must  be  reasonable.  1 
Beach  Priv.  Corp.  §§  812, 818;  1  Mor.  Corp.  §  492.  The  law  of  the  land  is  opposed 
to  restraints  of  trade  which  are  injurious  to  the  public.  By-laws,  therefore, 
which  restrain  trade  in  a  way  to  be  injurious  to  the  public  are  void.  1  Beach 
Priv.  Corp.  §§  814,  815;  1  Mor.  Corp.  §  495.  Doubtless  the  tests  of  validity 
would  be  the  same  in  the  case  of  by-laws  as  in  the  case  of  contracts.  A 
by-law  is.  In  effect,  but  an  agreement  between  the  associates  forming  the  cor- 
pomtion.    As  in  the  case  of  contracts  the  public  can  only  be  injured  through 
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the  effect  of  the  by-law  upon  the  parties  and  throngh  its  effect  upon  trade. 
Accordingly,  if  it  is  reasonable  as  between  the  members,  and   produces  no 
unrecuonable  injury  to  trade,  then  it  is  valid.    In  the  time  of  James  I,  aa 
incorporated  society  of  the  tailors  of  Ipswich  made  a  by-law  that  no  persoa 
should  exercise  the  trade  of  a  tailor  in  the  town  till  he  had  presented  himself 
to  the  master  and  wardens  of  the  said  society,  or  some  three  of  them,  and 
should  prove  that  he  had  served  seven  years,  at  the  least,  as  an  apprentice, 
amd  should  be  admitted  by  them  to  be  a  sufficient  workman.     The  by-law  waa 
held  to  be  bad  as  a  restraint  of  trade  for  the  following  reasons  :  ''  Forasmuch 
as  the  statute  has  not  restrained  him  who  hsA  served  as  an  apprentice  for  sevca 
years  from  exercising  the  trade  of  a  tailor,  the  said  ordinance  cannot  prohibit 
him  from  exercising  his  trade,  till  he  has  presented  himself  before  them,  or  till 
they  allow  him  to  be  a  workman;  for  these  are  against  the  liberty  and  freedom 
of  the  subject,  and  are  a  means  of  extortion  in  drawing  money  from  them, 
dther  by  delay  or  some  other  subtle  device,  or  of  oppression  of  young  trades- 
men by  the  old  and  rich  of  the  same  trade,  not  permitting  them  to  work  in 
their  trade  freely;  and  all  this  is  against  the  common  law  and  the  common- 
w^ealth;  but  ordinances  for  the  good  order  and  government  of  men  of  trader 
and  mysteries  are  good,  but  not  to  restrain  any  one  in  his  lawful  mystery." 
Master,  Wardens,  etc.,  of  Tailors  of  Ipswich  v.  Shcninge,  11  Coke,  53s  (1615). 
There  are  many  early  English  cases  upon  this  subject,  among  which  we  cita 
the  following :  Freemantle  v.  The  Company  of  Silk  Throwsters,  1  Lev.  229; 
Guddon  v.  Eastwich,  3alk.  198;  Gunmakers  of  London  v.  Fell,  Willes,  884 
(1742);  Green  v.  Mayor  of  Durham,  1  Burr.  127  (1757);  Rex  v.  The  Compony 
of  Surgeons  of  London,  2  Burr.  892  (1759);   Harrison  v.  Ckxlman,  1  Burr.  12- 
(1756);  Rex  v.  Harrison,  3  Burr.  1322  (1762);  Pierce  v.  Bartrum,  Cowp.  269; 
Wannel  v.  Chamberlain  of  London,  1   Strange,  675;  Butchers'  Company  v. 
Morey,  1  H.  Bl.  370  (1790);    Bosworth  v.  Heame,  2  Strange,  1085;  King  v. 
Wardens  of  the  Coopers'  Company,  7  T.  R.  548  (1798).    All  these  cases  tend  to 
rapport  the  view  that  by-laws  affecting  trade  depend  for  their  validity  upon  their 
rwuoruMenesa  as  a  regulation  of  trade.     *'  It  is  for  the  advantage  and  not  the 
detriment  of  trade  that  proper  regulations  should  be  made  in  it."    Gunmakers- 
of  London  v.  Fell.  Willes,  884.     See,  also,  Mitchell  v.  Reynolds,  1  P.  Wms.  181. 
There  are  a  number  of  cases  in  this  country  involving  the  validity  of  by-law^a 
alleged  to  be  in  restraint  of  trade,  and  although  the  courts  arc  not  always  in 
harmony  as  to  what  constitutes  an  unlawful  restraint  of  trade,  yet  they  all 
determine  the  question  upon  the  same  general  principles  as  apply  to  con- 
tracts.    Master  Stevedores'  Assn.  v.   Walsh,  2  Daly,  1,  7  ;   People  ex  rel.  ▼. 
New  York  Benevolent  Society  of  Operative  Masons,  3  Hun,  861 ;  Thomas  ▼. 
Mutual  Protective  Assn.,  49  Hun,  171  ;  8.  C,  121  N.  Y.  45;  Sayre  v.  Associa- 
tion, 1  Duvall,  146 ;  Huston  v.  ReutUnger,  91  Ky.  833 ;  15  8.  W.  Rep.  867 ; 
Matthews  v.  Associated  Press  of  New  York,  136  N.  Y.  833 ;  32  N.  E.  Rep. 
961.    The  subject  is  considered  quite  at  length  in  each  of  the  last  two  ca8e& 
In  the  New  York  case  the  defendant  was  incorporated  for  the  purpose,  among 
other  things,  of  collecting  and  supplying  news  to  its  members.     It  had  » 
l^y-law  as  follows :  '*  No  member  of  this  association  shall  receive  or  publish 
the  regular  news  dispatches  of  any  other  news  association  covering  a  lik* 
territory,  and  organized  for  a  like  purpose,  with  this  aasodatioii."    Tka  plain- 
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tub  were  membera  of  the  defendaat  associatioii  and,  while  the  by-law  was  ki 
force,  also  became  memberB  of  a  similar  organization,  called  the  United  Prats 
Aflsociation  and  published  its  dispatches.  Thereupon  the  defendant  proposed 
to  suspend  the  plaintifEs  for  a  violation  of  the  by-law  and  the  plaintiffs  sued 
to  enjoin  such  action.  Among  other  things,  it  was  claimed  that  the  by-law 
was  an  unlawful  restraint  of  trade,  but  the  court  held  otherwise.  The  test  of 
reasonableness  was  applied  and  the  court  concludes  thus :  *'  A  business  part- 
nership could  provide  that  none  of  its  members  should  attend  to  any  business 
other  than  that  of  the  partnership,  and  that  each  partner  who  came  in  must 
agree  not  to  do  any  other  business,  and  must  give  up  all  such  business  as  he 
had  theretofore  done.  Such  an  agreement  would  not  be  in  restraint  of  trads, 
although  its  direct  effect  might  be  to  restrain  to  some  extent  the  trade  which 
had  been  done.  It  seems  to  me  this  by<law  is  a  natural  and  reasonable 
restraint  upon  the  members  of  the  association,  appropriately  regulating  their 
contract  as  members  thereof  with  respect  to  the  business  which  the  assoda- 
tioB  was  specially  organized  and  incorporated  to  transact.  Its  success  must 
greatly  depend  upcm  the  number  of  its  members,  and  that,  in  its  turn,  mutt 
greatly  depend  upon  the  efficiency,  reliability  and  promptness  with  which  It 
ccdlects  and  distributes  its  news.  This  by-law,  I  think,  plainly  tends  to  aid 
the  association  in  the  accomplishment  of  this  object." 

86.  ReBson  i^bUnasii  a  question  of  Iaw, —  It  is  impliedly  held  in  all  te 
cases  that  the  reasonableness  of  a  contract  in  restraint  of  trade  is  a  question  q€ 
law  to  be  decided  by  the  court,  for  it  is  always  so  decided.  The  point  is 
expressly  held  in  the  following  cases :  Richards  t.  American  Desk  &  Seating 
Co.,  ante,  p.  99;  Lawrence  y.  Kidder,  10  Barb.  641;  Carter  y.  Ailing,  4S  Fed. 
Rep.  S06;  Mallan  v.  May,  11  M.  &W.  652;  Maxim-Nordenfeldt  Guns  4b 
ALOimunition  Co.  y.  Nordenfeldt,  (1898)  1  Ch.  680,  678;  29  Cent.  L.  J.  809. 

86w  As  to  tho  diuwtioii  of  the  resiaraint. —  All  the  authorities  agree  that 
a  restraint  is  not  invalid  because  unlimited  in  time.  Cook  v.  Johnson,  4t7 
Conn.  175;  Qoodman  v.  Henderson,  58  Qa.  667;  Bowser  v.  Bliss,  7  Blackf. 
(Ind.)  844;  Beard  v.  Dennis,  6Ind.  200;  Martin  v.  Murphy,  129  Ind.  464;  28  N. 
E.  R^.  1118;  Grieraud  v.  Daudelet,  82  Md.  561;  Richardson  v.  Peacock,  96 
N.  J.  Eq.  40;  28  N.  J.  Eq.  151;  88  N.  J.  Eq.  597;  Carl  v.  Snyder,  (N.  J.  Eq.) 
IM  Atl.  Rep.  977;  Mackinnon  Pen.  Co.  v.  Fountain  Ink  Co.,  48 N.  Y.  Super.  Ct 
442;  Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  473;  French  v.  Parker,  16  R. 
L  219;  14  Ad.  Rep.  870;  Oregon  Steam  Nav.  Co.  v.  Winsor,  20  Wall.  64; 
Archer  v.  Marsh,  6  A  &  E.  959;  83  E.  C.  L.  R.  498;  Hitchcock  v.  Coker,  6 
A.  &  £.  488;  88  E.  C.  L.  R.  241,  Tallis  v.  TaUis,  1  El.  &  Bl.  891;  72  E.  C.  L. 
R  890;  Badische  Anilin  A  Soda  Fabrik  v.  Schott,  (1892)  8  Ch.  447;  Maxim- 
l^ordenfeldt  Guns  <fe  Ammunition  Co.  v.  Nordenfeldt,  (1898)  1  Ch.  680.  Ths 
point  was  especially  noticed  in  the  above  cases,  but  there  are  many  others  in 
which  covenants  unlimited  as  to  time  have  been  sustained.  The  only  oppos- 
ing authority  is  the  decision  of  the  vice-chancellor  iu  Mandeville  v.  Harmon, 
19  N.  J.  Eq.  185,  which,  however,  must  be  considered  as  overruled  by  the 
later  New  Jersey  cases  above  cited. 

The  reason  for  the  general  rule  is  thus  given  by  Tindall,  Ch.  J.,  in  Hitch- 
cock v.  Coker.  6  A.  &£.  488;  88E.C.  L.  R.  241  (1887):  ''The  good  will  of  a 
tiade  is  a  subject  of  value  and  price.    It  may  be  sold,  bequeathed  or  beconM 
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assets  in  the  hands  of  the  personal  representative  of  the  trader.  And,  if  the 
restriction  as  to  time  is  to  be  held  to  be  illegal,  if  extended  beyond  the 
period  of  the  party  by  himself  carrying  on  the  trade,  the  ralue  of  such 
good  will,  considered  in  those  various  points  of  view,  is  altogether  destroyed. 
If,  therefore,  it  is  not  unreasonable,  as  undoubtedly  it  is  not,  to  prevent  a 
servant  entering  into  the  same  trade  in  the  same  town  in  which  his  master 
lives,  so  long  as  the  master  carries  on  the  trade  there,  we  cannot  think  it 
unreasonable  that  the  restraint  should  be  carried  further,  and  should  be 
allowed  to  continue  if  the  master  sells  the  trade,  or  bequeaths  it,  or  it  becomes 
the  property  of  his  personal  representative;  that  is,  if  it  is  reasonable  that  the 
master  should  by  an  agreement  secure  himself  from  a  diminution  of  the  annual 
profits  of  his  trade,  it  does  not  appear  to  us  unreasonable  that  the  restriction 
should  go  so  far  as  to  secure  to  the  master  the  enjojrment  of  the  price  or  value 
for  which  the  trade  would  sell,  or  secure  the  enjoyment  of  the  same  trade  to 
his  purchaser,  or  legatee,  or  executor.  And  the  only  effectual  mode  of  doing 
this  appears  to  be  by  making  the  restriction  of  the  servant's  setting  up  or 
entering  into  the  trade  or  business  within  the  given  limit  coextensive  with 
the  servant's  life. 

In  French  v.  Parker,  16  R.  I.  219;  14  Atl.  Hep.  870  (1888),  it  is  said  that  the 
rule  applies  equally  to  a  professional  business.  The  court  says:  '*  This  rea- 
son is  as  valid  in  case  of  a  profession  as  of  a  trade,  for  whether,  technically 
speaking,  there  be  any  good  will  attending  a  profession  or  not,  the  profes- 
sional practice  itself  would  probably  sell  for  more  with  the  restraining  con- 
tract, if  the  restraint  were  unlimited  in  duration,  than  it  would  if  the  restraint 
were  for  the  liie  of  the  promisee  or  covenantee  only.  If  the  complainant  here 
wished  to  retire  from  his  practice  and  sell  it,  he  could  probably  sell  it  for 
more,  if  he  could  secure  the  purchaser  from  competition  with  the  defendant 
forever,  than  he  could  if  he  could  only  secure  him  from  such  competition 
during  his  own  life.  So,  if  he  wished  to  take  in  a  partner,  he  could,  for  the 
same  reason,  make  better  terms  with  him.  It  seems  to  us  that  the  real  prin- 
ciple of  decision  in  Hitchcock  v.  Coker  was  this,  that  if  the  contract  be  other- 
wise valid  it  will  not  be  held  to  be  invalid  simply  because  the  restraint  may 
continue  beyond  the  life  of  the  party  for  whose  benefit  it  is  accorded,  if  for 
any  reason  it  may  be  beneficial  to  him  to  have  it  so  continue.'*    P.  221. 

A  covenant  which  is  too  great  in  extent  is  not  rendered  valid  by  being  lim- 
ited as  to  time,  nor  is  a  limit  of  time  alone  sufficient  to  convert  a  general 
restraint  into  a  partial  restraint.  Maxim-Nordenfeldt  Guns  &  Ammunition 
Co.  V.  Nordenfeldt,  (1893)  1  Ch.  630;  Ward  v.  Byrne,  5  M.  &  W.  548,  562; 
Proctor  V.  Sargent,  2  M.  &  G.  33;  Gueraud  v.  Daudelet,  82  Md.  561.  "When 
a  general  restraint,  limited  only  as  to  time,  is  imposed,  the  public  are  alto« 
gether  loscra,  for  that  time,  of  the  services  of  the  individual,  and  do  not  derive 
any  benefit  whatever  in  return;  and  looking  at  the  authorities  cited  upon  this 
subject,  it  does  not  appear  that  there  is  one  clear  authorit^^iu  favor  of  a  total 
restriction  on  trade,  limited  only  as  to  time."  Baron  Parke  in  Ward  v.  Byrne, 
5  M.  &  W.  548,  562.  ''  A  mere  limit  in  time  has  never  been  held  to  convert « 
covenant  in  general  restraint  of  trade  into  a  covenant  of  particular  or  partial 
restraint  of  trade."  Bowbn,  L.  J.,  in  Maxim-Nordenfeldt  case,  (1898)  1  Ch. 
680,652. 
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A  raBtnint  is  divisible  in  respect  of  time  and,  if  it  runs  longer  than  can 
possibly  be  of  benefit  to  the  covenantee,  it  will  be  good  for  the  period  required 
for  his  protection  and  bad  for  the  remainder.  Thus  where  A  sold  a  boat  to 
B,  and  the  latter  covenanted  that  it  should  not  be  used  in  certain  waters  for 
ten  years,  and  three  years  later  B  sold  the  boat  to  C.  and  took  from  him  a  like 
covenant  that  the  boat  should  not  be  used  upon  the  said  waters  for  ten  years 
from  the  last  sale,  and  B  was  not  engaged  in  navigating  the  said  waters  with 
other  boats,  it  was  held  that,  as  C's  covenant  could  be  of  no  possible  benefit  to 
B  except  to  protect  the  latter's  covenant  with  A,  the  covenant  was  good  only 
for  the  time  that  B's  covenant  had  to  run  and  was  void  for  the  remainder  of 
the  ten  years.  Oregon  Steam  Nav.  Co.  v.  Winsor,  20  Wall.  64.  See,  also, 
cases  cited  in  next  section.        * 

87.  Ooxurtruction  of  agreements  in  reAtraint  of  trade — divisibility. — 
In  Roller  v.  Ott,  14  Eans.  609,  it  is  said:  "All  contracts  of  this  kind  arc  to 
some  extent  against  public  policy,  and  hence  their  provisions  should  not  be 
extended  by  construction  or  implication  so  as  to  favor  parties  desiring  to 
enforce  them  beyond  what  their  terms  would  most  clearly  require.  They  are 
not  any  where  to  be  looked  upon  witli  favor.  And  when  a  party  desires  to 
enfoi^ce  one  of  them,  he  must  simply  take  what  he  has  in  the  clearest  terms 
got.-  P.  616.  See,  also.  Bowers  v.  Whittle,  68  N.  H.  47.  This,  however, 
does  not  accord  with  the  weight  of  authority,  and  the  better  rule  is  that  where 
there  is  a  valuable  consideration  and  the  circumstances  show  that  some 
restraint  would  be  reasonable,  the  courts  will  adopt  a  liberal  construction  with 
a  view  to  sustaining  the  contract.  The  following  are  conspicuous  instances  of 
this  kind:  Moore  &  Handly  Hardware  Co.  v.  Towers  Hardware  Co.,  87  Ala. 
906;  6  South.  Rep.  41;  Hubbard  v.  MiUcr,  27  Mich.  15;  Angler  v.  Webber,  14 
Allen,  211;  Warfield  v.  Booth,  88  Md.  68;  Sternberg  v.  O'Brien,  48  N.  J.  Eq. 
S70;  2d  Atl.  Rep.  848;  MilU  v.  Dunham,  (1891)  1  Ch.  576;  Barnes  v.  Geary, 
85  Ch.  Div.  164;  Nicholls  v.  Stretton,  10  Q.  B.  846.  In  the  first  of  these  cases 
it  is  said:  "The  meaning  of  a  contract  of  this  character,  however,  is  not  to  be 
found  solely  from  a  consideration  of  its  terms.  Courts  look  to  all  the  circum- 
stances surrounding  the  parties,  and  attendant  upon  the  transaction,  and  from 
a  consideration  of  these  circumstances,  in  connection  with  the  expressions  of 
the  undertaking,  they  will  first  construe  the  contract,  and  then  proceed  to  pass 
upon  its  reasonableness  as  thus  construed." 

Where  the  covenant  is  capable  of  being  separated  into  parts,  some  of  which 
are  valid  and  others  void,  the  contract  will  be  divided  and  the  valid  parts  sus- 
tained and  enforced.  Thus  a  covenant  not  to  engage  in  a  certain  business  in 
a  spedfled  city  or  county,  or  elsewhere  in  the  United  States,  may  be  enforced 
ss  to  the  dty  or  county  though  unreasonable  as  to  the  United  States.  Dean 
▼.  Emerson,  102  Mass.  480;  Peltz  v.  Eichele,  62  Mo.  171;  Lange  v.  Werke,  2 
Ohio  St.  519;  Thomas  v.  Miles'  Admr.,  8  Ohio  St.  274;  Smith's  Appeal,  118 
Penn.  St.  579.  A  covenant  not  to  be  Interested  in  selling  beer,  ale,  porter  or 
other  fermented  liquors,  aerated  waters,  etc.,  is  separable  into  distinct  cove- 
nants as  to  each  article  named,  and  may  be  sustained  as  to  some  though 
unnecessary  and  void  as  to  others.  Rogers  v.  Maddocks,  (1892)  8  Ch.  846, 
An  agreement  by  an  employee  that,  after  the  termination  of  the  service,  he 
win  not  deal  with  "any  customers  served  or  belonging  at  any  time"  to  the 
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employer,  is  divisible  into  a  covenant  as  to  those  who  were  customers  during 
the  employment  and  a  covenant  as  to  those  who  became  such  afterwarda, 
Baines  v.  Geary,  85  Ch.  Div.  154.  To  same  effect  Kicholls  v.  Stretton,  10  Q. 
B.  846. 

The  following  are  further  illustrations  of  the  divisibility  of  such  covenants: 
Presbury  v.  Fisher,  18  Mo.  50;  Mallan  v.  May,  11  M.  &  W.  652;  Green  v. 
Price.  18  M.  &  W.  694;  S.  C,  16  M.  <&  W.  846;  Cheesman  v.  Kaiuby,  3 
Ld.  Raym.  1456;  Ward  v.  Benson,  2  Crbmpt.  &  Jer.  94;  Kicbolls  v.  Stretton,  10 
A.  &  £.  (N.  S.)  846;  59  £.  C.  L.  R  844;  Mazim-Nordenfeldt  Guns  &  Ammuni- 
tion Go.  V.  Nordenfeldt,  (1898)  1  Ch.  630.  The  only  opposing  authority  ia 
More  V.  Bonnet,  40  Gal.  251  (1870).  In  that  case  a  covenant  not  to  engage  in 
a  certain  business  in  the  city  and  coimty  of  San  Francisco,  or  state  of  Cali- 
fornia, was  held  to  be  entire  and  void  in  toto  because  it  was  unreasonable  as 
to  the  state. 

A  covenant  is  always  divisible  in  time,  so  that,  if  for  any  reason  it  is  greater 
in  duration  than  is  reasonable,  it  may  be  enforced  for  such  time  as  is  reason- 
able, and  held  void  as  to  the  remainder.  Oregon  Steam  Nav.  Co.  v.  Winsor, 
20  Wall.  64;  Brown  v.  KUng,  (Cal.)  85  Pac.  Rep.  995;  Baines  v.  Geary.  85  Gh. 
Div.  154;  Nicholls  v.  Stretton,  10  Q.  B.  846;  Moenich  v.  Fenestie,  61  L.  J.  Ch. 
787. 

In  Mills  V.  Dunham,  (1891)  1  Ch.  676,  580,  Chitty,  J.,  says  "that  whera 
there  is  a  question  of  severing  the  good  from  the  bad  part  of  a  covenant  or 
agreement  of  this  kind,  the  court  must  find  in  the  agreement  itself  sufficient 
ground  for  making  the  severance;  the  court  must  take  great  care  not  to  create 
a  new  agreement  for  the  parties,  nor  carve  out  of  an  unreasonable  agreement 
something  which  would  be  reasonable,  for  the  sake  of  upholding  what  would 
be  otherwise  void." 

In  Bialiop  v.  Palmer,  146  Mass.  469,  a  distinction  is  made  -between  a  suit 
brought  to  enforce  a  restraint,  part  of  which  is  valid  and  part  void,  and  a  suit 
to  enforce  a  promise  made  in  consideration  of  such  a  restraint.  The  plaintiff 
was  engaged  in  the  business  of  manufacturing  and  selling  bedquilts  and  com- 
fortables and  in  buying,  selling  and  dealing  in  cotton  waste.  He  sold  to  the 
defendants  his  plant  and  business  of  manufacturing  and  selling  bedquilts  and 
comfortables  and  that  portion  of  his  cotton  waste  business  transacted  or  done 
in  Fall  River,  and  agreed,  (1)  that  for  five  years  he  would  not  in  any  manner 
engage  in  the  business  of  manufacturing  and  selling  bedquilts  or  comfortables, 
or  in  any  business  of  which  that  formed  a  part;  (2)  that  he  would  not  for  the 
same  period  engage  in  the  cotton  waste  business  in  Fall  River,  and  (8)  that  he 
would  not  buy  of  any  person  the  waste  produced  by  certain  specified  mills. 
The  defendants  agreed  to  pay  the  plaintiff  the  sum  of  $5,000  in  ten 
equal  monthly  installments.  The  suit  was  for  installments  of  the  pur- 
chase money.  The  court  held  the  first  clause  of  the  restraint  void, 
as  a  general  restraint  of  trade,  that  this  vitiated  the  entire  considera- 
tion for  the  promise  to  pay  and  that  no  recover}'  could  be  had.  It  was 
conceded  that  the  restraint  could  be  enforced  against  the  plaintiff,  except 
as  to  the  first  part.  Upon  this  point  the  court  says:  "  The  plaintiff  further 
suggests  that  if  the  defendants  were  to  sue  him  on  his  contract,  they  could 
clearly,  so  far  as  the  question  of  legality  is  concerned,  maintain  an  actloa  upon 
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ail  its  parts,  except,  possibly,  the  single  coTenant  in  question.  This  may  be 
80.  If  they  pay  to  the  plaintiff  the  whole  sum  called  for  by  the  terms  of  the 
contract,  it  may  well  be  that  they  can  call  upon  him  to  perform  all  of  his 
agreements,  except  such  as  are  unlawful.  In  such  case  they  would  merely 
waive  or  forego  a  part  of  what  they  were  to  receive,  and  recover  or  enforce  the 
rest.  It  does  not,  however,  follow  from  this  they  can  be  compelled  to  pay  the 
sum  promised  by  them,  when  a  part  of  the  consideration  of  such  promise  was 
illegal.  They  are  at  liberty  to  repudiate  the  contract  on  this  ground;  and, 
having  done  so,  the  present  action  founded  on  the  contract  cannot  be  main- 
tained; and  it  is  not  now  to  be  determined  what  other  liability  the  defendants 
may  be  under  to  the  plaintiff  by  reason  of  what  they  may  have  received  under 
the  contract."  To  the  same  effect  is  Saratoga  County  Bank  v.  King,  44  N.  Y. 
S7.     See,  also,  Amot  v.  Coal  Co.,  68  N.  Y.  658. 

88w  Whether  a  Toid  reetxaint  is  also  illegaL—  In  Bishop  v.  Palmer,  146 
Mass.  469,  474,  the  view  is  expressed  that  a  void  restraint  of  trade  is  attended 
by  the  same  consequences  as  though  it  was  prohibited  by  statute.  The  facts 
of  the  case  are  stated  in  the  last  section.  The  question  was  whether  a  promise 
to  pay  one  entire  sum  in  consideration  of  a  sale  of  property  and  good  will, 
and  also  of  restraints,  one  of  which  was  void  and  the  others  vaUd,  was  ren- 
dered void  in  toto  by  reason  of  the  void  restraint.  Upon  this  point  the  court 
said:  "  As  a  general  rule,  where  a  promise  is  made  for  one  entire  consideration, 
a  part  of  which  is  fraudulent,  immoral  or  unlawful,  and  there  has  been  no 
apportionment  made,  or  means  of  apportionment  furnished  by  the  parties 
themselves,  it  is  well  settled  that  no  action  will  lie  upon  the  prcunise.  If  the 
bad  part  of  the  consideration  is  not  severable  from  the  good,  the  whole  prom- 
ise fails.  It  is  urged  that  this  rule  does  not  apply  to  a  stipulation  of  this 
character,  which  violates  no  penal  statute,  which  contains  nothing  malum  in 
se,  and  which  is  simply  a  promise  not  en  forcible  at  law.  But  a  contract  la 
restraint  of  trade  is  held  to  be  void  because  it  tends  to  the  prejudice  of  the 
public.  It  is,  therefore,  deemed  by  the  law  to  be  not  merely  an  insufficient  or 
invalid  consideration,  but  a  vicious  one.  Being  «o,  it  rests  an  the  same  gnmnd 
as  if  such  contracts  were  forbidden  by  positive  statute.  They  are  forbidden  by 
ike  common  law  and  are  held  to  be  illegal" 

A  different  view  is  expressed  in  Mogul  Steamship  Co.  v.  McGregor,  23  Q. 
B.  Div.  5d8.  In  that  case  the  plaintiffs  sued  the  defendants  for  damages  result- 
ing from  what  was  claimed  to  be  an  unlawful  combination  or  conspiracy  to 
injure  the  plaintiffs.  Among  other  things,  it  was  urged  that  the  combination 
effected  an  unlawful  restraint  of  trade,  and  that,  therefore,  the  conspiracy  was 
to  do  an  unlawful  act  and  was  actionable.  Bowex,  L.  J.,  says:  *'  Contracts, 
as  they  are  called,  in  restraint  of  trade,  are  not,  in  my  opinion,  illegal  in  any 
sense,  except  that  the  law  will  not  enforce  them.  It  does  not  prohibit  the 
making  of  such  contracts;  it  merely  declines,  after  they  have  been  made,  to 
recognize  their  validity.  The  law  considere  the  disadvantage  so  imposed  upon 
the  contract  a  sufficient  shelter  to  the  public.  *  *  *  No  action  at  common 
law  will  Ue,  or  ever  has  lain,  against  any  individual  or  individuals  for  entering 
into  a  contract  merely  because  it  is  in  restraint  of  trade. "  And  Fbt,  L.  J. ,  said: 
"  If  every  agreement  in  restraint  of  trade  were  not  only  void,  but  unlawful  in 
the  stricter  sense  of  the  word,  it  would  follow  that,  as  every  agreement  must 
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be  between  at  least  two  persons,  evety  such  agreement  would  constitute  an 
indictable  offense,  and  yet  not  a  single  case  has  been  cited  of  a  conspiracy 
constituted  by  a  mere  agreement  between  two  persons  in  undue  restraint  of 
the  trade  of  one  of  the  contractors.  This  silence  of  the  books  is  very  signifi- 
cant."   P.  627. 

8^.  The  conflideration  for  the  contract. — In  the  Maxim-Nordenfddt 
case,  (1898)  1  Ch.  630,  Bo  wen,  L.  J.,  says  that  originally  and  down  to  1837 
the  law  was  that  to  sustain  a  contract  in  restraint  of  trade  it  was  necessary  to 
show  that  it  had  an  adequate  consideration,  and  he  refers  to  the  following 
cases  OB  holding  that  view:  Mitchell  v.  Reynolds.  1  P.  Wms.  181  (1711);  Chees- 
man  v.  Nainby,  2  Ld.  Raym.  1456  (1726);  Gierke  v.  Comer,  Cas.  t.  Hardw.  53 
(1784);  Davis  v.  Mason,  5  T.  R.  118  (1793);  Bunn  v.  Gay,  4  East,  190  (1803); 
Young  V.  Timmlns,  1  Tyrw.  226  (1831).  But  he  says  that  the  present  doctrine 
is  that  the  court  will  not  inquire  as  to  the  adequacy  of  the  consideration,  and 
that  it  is  only  necessary  that  such  contracts  should  have  a  good  or  valuable 
consideration  as  in  case  of  other  contracts,  referring  to  the  following  cases: 
Hitchcock  V.  Coker,  6  A.  &  E.  488  (1837);  WalUs  v.  Day,  2  M.  &  W.  27a 
(1887);  Leighton  v.  Wales,  3  M.  &  W.  545  (1888);  Archer  v.  Marsh,  6  A.  &  E. 
919  (1887);  Tallis  v.  Tallis,  1  El.  &  Bl.  891  (1853). 

There  is  certainly  no  question  at  the  present  day  but  what  contracts  ia 
restraint  of  trade  stand  upon  the  same  footing  as  other  contracts  in  respect  of 
consideration.  Beard  v.  Dennis,  6  Ind.  200  (1855);  Gueraud  v.  Daudelet,  82 
Md.  561  (1870);  McClurg's  Appeal,  58  Penn.  St.  51  (1868);  Granly  v.  Barnard, 
L.  R.,  18  Eq.  518. 

40.  A  pecuniary  or  valuable  eozLBideration  alone  will  not  support » 
restraint  however  limited. — This  is  implied  in  all  the  cases  which  hold  that 
the  restraint  must  be  reasonable;  that  is,  such  as  is  necessary  for  the  protec- 
tion  of  the  covenantee  and  not  injurious  to  trade.  The  point  is  expressly 
noticed  in  the  following  cases:  Harrison  v.  Lockhart,  25  Ind.  112;  Ross  v» 
Sudgbeer,  21  Wend.  166;  Chappel  v.  Brockway,  21  Wend.  157;  Hubbard  v. 
Miller,  27  Mich.  15.  In  the  last  case  it  is  said:  "If  A,  who  is  not  engaged 
in  the  business  of  keeping  a  public  house,  or  a  drygoods  store,  or  a  saddler's 
shop,  and  does  not  contemplate  entering  upon  or  being  interested  in  such, 
business,  goes  to  B,  who  is  engaged,  or  preparing  and  about  to  engage,  in 
such  business,  and  takes  a  contract  from  B  not  to  continue  or  engage  in  such 
business  in  a  particular  city  or  village  or  other  territory,  defined  or  undefined, 
such  a  restriction  would  be  void,  whatever  pecuniary  consideration  might  be 
paid  for  it.  A  can  have  no  legal  interest  in,  and  can  derive  no  benefit  from, 
such  a  restraint,  and  has  no  legal  interest  in  its  observance;  and  it  would  be 
imposing  a  restriction  upon  B  which  might  be  burdensome  to  him  without 
any  corresponding  benefit."    P.  20. 

So  in  Chappel  v  Brockway,  21  Wend.  157,  the  court  says:  "A  man  can- 
not for  money  alone,  where  he  has  no*  other  inter  st  in  the  matter,  purchase  a 
valid  contract  in  restraint  of  trade,  however  limited  may  be  the  circle  of  ita 
operation."  P.  162.  "Whatever  may  be  the  pecuniary  consideration  it  must 
appear,  in  addition,  that  there  was  some  good  reason  for  entering  into  the 
contract,  and  that  it  imposes  no  restraint  upon  one  party  which  is  not  bene- 
ficial to  the  other."    P.  160. 
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41.  Whether  contracts  in  restraint  of  trade  are  prestunptively  bad. 
—The  law  upon  this  point,  as  laid  down  by  Chief  Justice  Pabkbk  in  Mitchell 
T.  Reynolds,  1  P.  Wms.  181,  is  as  follows:  "In  all  restraints  of  trade,  where 
nothing  more  appears,  the  law  presumes  them  bad;  but  if  the  circumstances 
are  set  forth,  that  presumption  is  excluded,  and  the  court  is  to  Judge  of  those 
circumstances,  and  to  determine  accordingly;  and  if,  upon  them,  it  appears* 
to  be  a  Just  and  honest  contract,  it  ought  to  be  maintained."  The  same  rule 
has  been  held  in  numerous  cases.  "  Contracts  in  restraint  of  trade  are  in 
themselves,  if  nothing  more  appears  to  show  them  reasonable,  bad  in  the  eye 
of  the  law."  Tindall,  Ch.  J.,  in  Homer  v.  Graves,  7  Bing.  785.  744  (1881). 
"A  contract  in  restraint  of  trade  is  always  void  if  nothing  more  appears.'^ 
Field  Cordage  Co.  v.  National  Cordage  Co.,  6  Ohio  Circ.  Ct.  615,  621.  "The 
law  starts  with  the  presumption  that  the  contract  is  void;  and  it  is  only  by 
showing  that  there  was  an  adequate  consideration  or  good  reason  for  entering 
into  it  that  the  presumption  can  be  destroyed.  The  rule  is,  not  that  a  limited 
restraint  is  good,  but  that  it  may  be  good.  It  is  valid  when  the  restraint  is 
reasonable,  and  the  restraint  is  reasonable  when  it  imposes  no  shackles  upon 
one  party  which  is  not  beneficial  to  the  other.  The  facts  which  prove  the 
restraint  reasonable  must  in  some  way  be  made  to  appear;  and  as  the  pre- 
sumption is  against  the  party  setting  up  the  contract,  it  lies  in  him  to  remove 
the  difficulty."  Ross  v.  Sadgbeer.  21  Wend.  166  (1889).  "All  contracts 
restraining  the  industrial  or  business  freedom  of  a  person  are  presumed  to  be- 
void,  and  the  onus  lies  upon  those  claiming  to  enforce  them  to  prove  their 
reasonableness."  Greenhood  Pub.  Pol.  720.  To  the  same  effect:  Pierce  v. 
Fuller,  8  Mass.  228  (1811);  Bfallan  v.  Hay,  11  M.  &  W.  652  (1843);  Kellogg  v.  • 
Larkin,  8  Pinney  (Wis.),  123;  8  Chand.  188  (1851);  Berlin  Machine  Works  v. 
Perry,  71  Wis.  495  (1888);  Lange  v.  Werke,  2  Ohio  St.  519  (1858);  Sainter  v. 
Ferguson.  7  C.  B.  716;  62  E.  C.  L.  R.  716  (1849). 

In  Hubbard  v.  Mller,  27  Mich.  15  (1878),  the  Supreme  Court  of  Michigan 
gives  an  elaborate  review  of  the  doctrine  as  follows:  "  It  has  sometimes  been 
said  by  text  writers,  and  even  by  courts,  that  all  contracts  in  restraint  of  trade,- 
when  general  or  limited,  are  prima  facie  void,  or  that  they  are  to  be  presumed- 
void,  until  it  be  shown,  not  only  that  there  was  an  adequate  consideration,  but 
that  the  circumstances  under  which  the  contract  was  made  were  such  as  to- 
render  the  restraint  reasonable.  But  the  rule  to  be  drawn  from  a  careful 
analysis  of  the  adjudged  cases  and  the  reasons  upon  which  they  are  founded, 
does  not  seem  to  us  to  involve  any  such  presumption  in  the  accurate  or  legal 
sense  of  the  term,  and  may  be  more  correctly  stated  to  be,  that  all  contracts  in 
restraint  of  trade  are  void,  if  considered  only  in  the  abstract,  and  without  refer- 
ence to  the  situation  or  objects  of  the  parties  or  other  circumstances  under  or' 
with  reference  to  which  they  were  made;  and  this,  though  the  pecuniary  con- 
sideration paid  may  have  been  suf&cient  to  support  the  contract  in  any  other 
aspect,  or  any  ordinary  contract  for  a  legal  purpose;  or  even  though  it  may  be 
sulfident  in  value  to  compensate  the  restraint  imposed.  If,  considered  with 
reference  to  the  situation,  business  and  objects  of  the  parties,  and  in  the  light 
of  all  the  surrounding  circumstances  with  reference  to  which  the  contract  was 
made,  the  restraint  contracted  for  appears  to  have  been  for  a  just  and  honest 
purpose,  for  the  protection  of  the  legitimate  interests  of  the  party  in  whose 
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fftvor  it  is  imposed,  reasonable  as  between  them  and  not  specially  injurious  to 
the  public,  the  restraint  will  be  held  valid.  Whether  it  can  be  supported  or  not, 
depends  upon  matters  outside  of  and  beyond  the  abstract  fact  of  the  contract 
or  the  pecuniary  consideration;  it  will  depend  upon  the  situation  of  the  parties, 
the  nature  of  their  business,  the  interests  to  be  protected  by  the  restriction,  its 
effect  upon  the  public;  in  short,  upon  all  the  surrounding  circumstances."  It 
will  be  found  upon  examination  that  this  is  the  same  thing  in  substance  as  the 
succinct  statement  of  Chief  Justice  Parker,  above  quoted. 

In  Mills  V.  Dunham,  (1891)  1  Ch.  576,  Lindley,  L.  J.,  says:  ''I  think  that 
Mr.  Levitt's  contention,  that  you  are  to  treat  a  restraint  of  trade  as  prima  fade 
bad,  and  throw  upon  the  person  supporting  it  the  onus  of  showing  that  it  is 
reasonable,  is  introducing  a  wholly  unsound  principle  into  the  construction  of 
documents."  His  conclusion  is  that  you  are  not  "to  approach  the  coa> 
tract  with  a  leaning  either  way,''  and  Lopes,  L.  J.,  says:  '*  An  agreement  of 
this  kind  must  be  construed  like  any  other  agreement  —  that  is,  you  must  with- 
out any  bias  on  one  side  or  the  other  extract  the  intention  of  the  parties  from 
their  words."  Kay,  L.  J.,  in  the  same  case,  referring  to  such  contracts,  says: 
**  They  ought  not  then  to  be  construed  with  a  bias  as  being  i^ma  facie  illegal, 
but  construed  fairly." 

To  say  that  contracts  in  restraint  of  trade  are  prima  facie  or  prtaumptiwly 
bad,  is  not  strictly  accurate,  for  that  would  require  that  the  court  should  is. 
im  cases  approach  such  contracts  with  a  bias,  and  would  place  upon  all  such, 
contracts  a  presumption  to  be  overcome.  The  general  rule  is  that  contracts 
in  -restraint  of  trade  are  against  public  policy,  unless  they  appear  to  be  reason- 
able. Unless  the  court  can  see  that  they  are  reasonable  it  must  pronounce  them 
void.  Therefore,  if  the  restraint  appears  and  nothing  more,  they  are  void  in 
the  eye  of  the  law,  not  because  the  law  presumes  them  bad,  but  because  there 
is  nothing  to  show  them  reasonable.  But  if  any  circumstanoes  appear  which 
may  tend  to  show  them  reasonable,  then  the  court  must  judge  of  these  cir- 
cumstances without  prejudice  or  favor.  The  onus  does  rest  upon  the  party 
who  would  take  the  benefit  of  such  a  contract,  of  showing  that  it  is  reason- 
able. He  is  in  the  position  of  the  plaintiff  in  a  civil  suit.  There  is  no  pre- 
sumption for  or  against  the  plaintiff  in  such  a  case;  still  the  burden  rests  upon 
him  to  make  out  his  case.    See  especially  the  principal  case. 

42.  If  the  oontract  is  valid  when  made  a  change  of  circumatances 
does  not  render  it  invalid. —  This  is  held  in  Cooke  v.  Johnson.  47  Conn. 
175,  and  Bannie  v.  L*vine,  7  M.  &  G.  969,  and  is  in  accordance  with  the  gen- 
eral law  of  contracts.    But  see  Trustees  v.  Thatcher,  87  N.  Y.  813. 

43.  The  benefit  of  a  covenant  in  restraint  of  trade  may  be  assigned. 
T- This  is  expressly  held  in  the  following  cases,  and  is  implied  in  various 
others,  wherein  the  covenant  was  enforced  in  favor  of  assignees  of  the  cove- 
nantee: Cal.  Nav.  Co.  v.  Wright,  6  Cal.  258;  Hedge  v.  Lowe,  47  Iowa,  137; 
Gueraud  v.  Daudelet,  32  Md.  561;  Diamond  Match  Co.  v.  Roeber,  106  N.  T. 
478;  Francisco  v.  Smith,  (N.  Y.)  88  N.  E.  Rep.  980;  Morgan  v.  Perhamus,  86 
Ohio  St.  517;  Berlin  Machine  Works  v.  Perry,  71  Wis.  495;  Barnes  v.  Geary, 
35  Ch.  Div.  154;  Benwell  v.  Inns,  24  Beav.  807. 
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Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Wabash,  St.  L.  &  P.  Ry.  Co. 
(United  States  Oircait  Court  of  Appeals,  Eighth  Circuit,  May  7,  19IH.) 

1.  Railroad  coMPAmBs.  Pooling  contoacts.  Validity.  An  agree- 
ment between  railroad  companies,  by  the  terms  of  which  all  their  roads  are  to 
be  operated,  as  to  through  traffic,  as  if  "  operated  by  one  corporation  which 
owned  all  of  them,"  and  which  provides  for  an  actual  division  of  such  traffic, 
and,  where  this  is  not  done,  for  a  division  of  the  gross  earnings  thereof,  the 
obvious  purpose  being  to  suppress  or  limit  competition,  and  to  establish  rates 
without  regard  to  their  reasonableness,  is  contrary  to  public  policy,  and  void. 

2.  Pbrfobmance  by  one  party  will  not  enable  him  to  enforce 
INTALID  contract  aoainSt  OTHER  PARTY.  One  party  to  such  illegal  agree- 
ment, claiming  to  have  performed  its  part  thereof,  cannot  maintain  a  suit  to 
enforce  division  of  earnings  by  another  party  thereto,  the  traffic  not  having 
been  divided.  Courts  will  not  lend  their  aid  to  enforce  performance  of  a  con- 
tract which  is  contrary  to  public  policy  or  the  law  of  the  land,  but  will  leave 
the  parties  in  the  plight  in  which  their  own  illegal  action  has  placed  them. 

THIS  was  a  suit  by  the  Central  Trust  Company  of  New  York 
against  the  Wabash,  St.  Louis  and  Pacific  Railway  Com- 
pany and  others  to  foreclose  a  mortgage  on  the  property  of  the 
railway  company.  The  Chicago,  Milwaukee  and  St.  Paul  Kail- 
way  Company  filed  an  intervening  petition  for  a  claim  under  cer- 
tain traffic  contracts.  Defendant  railway  company  answered^ 
and,  on  hearing,  the  petition  was  dismissed.  The  intervener 
appealed. 

On  December  5  and  December  29,  1883,  contracts  providing, 
among  other  things,  for  a  pooling  and  division  of  competitive 
traffic,  were  entered  into  by  and  between  seven  railroad  com- 
panies, to  wit,  the  Union  Pacific,  the  Chicago,  Rock  Island  and 
Pacific,  the  Chicago,  Milwaukee  and  St  Paul,  the  Wabash,  St. 
Louis  and  Pificific,  the  Chicago  and  Northwestern,  the  Chicago, 
St.  Paul,  Minneapolis  and  Omaha,  and  the  Missouri  Pacific. 
There  were  four  contracts.  The  first  was  between  the  Union 
Pacific  Railway  Company,  as  party  of  the  first  part,  and  the 
Chicago,  Rock  Island  and  Pacific  Railway  Company,  as  party  of 
the  second  part,  and  the  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Company,  as  party  of  the  third  part.  The  other  three  con- 
tracts admitted  the  other  parties  into  thie  pool,  and  made  some 
modifieatioiiB  and  extensions  €i  the  original  contract.    The  four 
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contracts  were  in  effect  one,  and  will  be  so  treated.  Some  of  the 
material  provisions  of  the  contract  are  set  forth  in  the  margin.'^ 
The  pooUng  and  division  of  traffic  intended  by  the  contracts 
were  to  be  accomplished,  so  far  as  might  be,  by  physical  division 
of  the  traffic  itself,  between  the  companies,  in  certain  fixed  pro- 
portions ;  and,  where  this  was  not  or  could  not  be  done,  it  was  to 

*The  preamble  declares  the  object  of  the  contract  to  be  to  "make  the  rail- 
way system  of  the  party  of  the  first  part  substantially  a  part  of  the  railway 
system  of  each  of  the  other  parties  hereto,  as  to  westward-bound  traffic  which 
will  pass  through  Council  Bluffs,  in  the  state  of  Iowa,  and  each  of  the  rail- 
way systems  of  the  other  parties  substantially  a  part  of  the  system  of  the 
party  of  the  first  part  as  to  the  east-bound  traffic  wljiich  will  pass  through  the 
same  place.  *  *  *  It  is  declared  to  be  the  purpose  of  the  parties  hereto  by 
the  execution  of  these  articles,  and  the  performance  of  the  several  covenants, 
promises  and  agreements  herein  set  out,  to  establish  and  operate  through 
lines  of  railway,  which  shall  connect,  when  the  same  can  be  done  by  a  reason- 
ably direct  line  through  Council  Bluffs,  all  points  on  the  system  of  the  party 
of  the  first  part  with  all  points  on  the  several  systems  of  the  other  parties 
(excepting  the  Kansas  Division  of  the  party  of  the  first  part  and  its  railroads 
in  the  state  of  Kansas),  Including  all  extensions  of  the  main  lines,  branches, 
and  other  railways  mentioned  in  the  preamble  hereto,  and  all  lines  and 
branches  which  are  now  owned,  controlled  or  operated  by  either  of  the  par- 
ties hereto  in  connection  with  any  of  its  railways  above  mentioned,  and  which 
may  be  added  thereto  by  construction,  purchase,  lease  or  otherwise,  and  to 
secure  the  operation  of  all  of  said  lines  as  to  such  through  traffic  as  they 
should  be  if  operated  by  one  corporation  which  owned  all  of  them.    *    *    * 

"The  party  of  the  first  part  covenants,  promises  and  agrees  with  each  and 
both  of  the  other  parties  that  it  will,  so  far  as  it  lawfully  can,  deliver  to  the 
railways  of  said  other  parties,  at  Council  Bluffs,  all  eastward-bound  through 
traffic  which  may  be  received  by  it  for  transportation  to  any  point  which  can 
be  reached  with  reasonable  directness  over  any  of  the  through  lines  composed 
of  the  railroads  of  two  or  more  of  the  parties  hereto  passing  through  Council 
Bluffs,  and  that  it  will  make  all  lawful  and  reasonable  efforts  to  secure  the 
transportation  of  all  such  through  traffic  which  may  be  received  by  it  for 
transportation  over  such  through  lines.  It  will  divide  all  competitive  through 
traffic  which  shall  be  transferred  from  its  own  railways  to  those  of  the  other 
parties,  as  nearly  as  shall  be  practicable,  into  two  equal  parts,  and  transfer 
one  of  said  parts  to  the  railways  of  each  of  said  parties  for  transportation  to 
destination,  or  to  the  proper  connecting  line.    *    *    * 

"The  rates  which  shall  be  charged  for  the  transportation  of  through  traffic 
over  the  through  lines  hereby  established,  for  which  provision  has  not  been 
made  in  the  preceding  section,  shall  be  fixed  in  the  manner  following:  The 
established  or  current  rate  of  the  party  of  the  first  part,  as  per  schedules 
hereto  attached  and  made  a  part  hereof,  between  the  point  at  which  traffic  is 
received  or  to  which  it  is  destined  and  Council  Bluffs,  shall  be  added  to  the 
established  or  current  rates  of  the  parties  of  the  second  and  third  parts,  as  per 
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be  accompliBhed  by  pooling  and  division  of  the.  gross  earnings  of 
such  trafiSc  between  the  companies  in  such  fixed  proportions. 
The  contract  was  to  continue  for  twenty-five  years. 

In  May,  1884,  Solon  Humphreys  and  Thomas  E.  Tutt  were 
appointed  receivers  of  the  property,  rights  and  franchises  of  the 

schedules  hereto  attached  and  made  a  part  hereof,  between  the  points  on  their 
several  lines  at  which  such  traffic  is  received  or  to  which  it  is  destined  and 
Council  Bluffs,  and  the  sum  of  the  two  rates  shall  be  the  through  rate;  pro- 
vided, however,  that  the  rates  upon  all  through  traffic  between  competitive 
points  which  may  be  connected  by  a  through  line  over  the  Northern  Pftdflc 
railroad  shall  be  so  adjusted  that  the  rates  between  such  points  and  all  Chicago 
and  Mississippi  river  points  by  way  of  Council  Bluffs  shall  be  as  low  as  by 
way  of  St.  Paul.     ♦    ♦    ♦ 

"The  through  rates  on  east-bound  through  traffic  over  the  lines  hereby 
established  may  be  i-educed  by  the  party  of  the  first  part,  and  the  like  rates  on 
like  traffic  west  bound  may  be  reduced  by  the  party  of  the  second  or  third 
part,  by  whom  it  shall  be  delivered  to  the  party  of  the  first  part,  when  such 
reduction  shall  be  rendered  necessary  by  competition  with  lines  other  than 
those  hereby  established.  When  any  through  rate  is  reduced  by  a  party  for 
any  reason,  it  shall  immediately  notify  the  other  parties  hereto  of  such  reduc- 
tion and  the  facts  which  it  is  claimed  justified  such  reduction.  A  reduction 
of  a  rate  shall  continue  only  so  long  as  shall  be  necessary  because  of  competi- 
tion. No  rate  shall  be  reduced  by  any  party  otherwise  than  is  provided  in 
this  and  preceding  sections.    *    *    * 

"  If  any  through  rate  shall  be  reduced  by  any  party  for  reasons  which  are 
not  satisfactory  to  the  other  parties,  the  rates  fixed  by  the  schedule  shall  be 
immediately  restored,  and  maintained  until  a  majority  shall  direct  a  modifica- 
tion, and  sdl  traffic  transported  under  modified  rate  shall  be  accounted  for  at 
full  rates  in  the  division  of  the  proceeds  of  the  through  traffic  between  the 
parties.  In  no  case  shall  a  schedule  of  rates  be  in  any  manner  modified, 
altered  or  reduced  for  the  purpose  of  drawing  traffic  from  the  railways  of  any 
party  hereto.  If  any  party  shall  feel  aggrieved  because  of  any  modification 
of  any  through  rate,  or  of  any  order  restoring  a  rate  which  has  been  cut,  or 
by  the  action  of  any  party  tending  to  evade  or  in  any  wise  impair  agreed 
rates,  the  party  so  aggrieved  may  make  it  the  basis  of  a  complaint,  which 
shall  be  determined  by  reference  as  hereinafter  provided.  On  the  hearing  of 
any  such  reference,  the  referees  may  affirm  the  order  made  by  a  majority  of 
the  parties,  or  direct  the  restoration  of  the  rate  reduced,  and  in  a  proper  case 
make  award  to  the  party  or  parties  injured  by  any  evasion  or  unjustifiable 
reduction  of  a  rate,  as  compensation  for  any  danaages  which  shall  have  been 
sustained.    ♦    ♦    ♦ 

**  If  the  east-boimd  competitive  traffic  actually  transported  by  either  of  the 
parties  of  the  second  or  third  part,  in  any  one  month,  shall  not  amount  to  the 
equal  share  to  which  it  shall  be  entitled  under  the  provisions  of  these  articles, 
the  balances  shall  be  so  adjusted  as  to  give  to  each  the  proceeds  of  an  equal 
share  of  the  gross  revenue  received  by  both  for  the  transportation  of  such 
traffic.    ♦    *    • 
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Wabash,  St.  Louis  and  Pacific  Railway  Company  by  the  Circuit 
Court  of  the  United  States  for  the  eastern  district  of  Missouri ; 
and,  as  such  receivers,  they  operated  the  railway  committed  to 
their  charge  until,  under  the  decree  and  order  of  the  court,  the 
property   was    sold    and   transferred   to   the    purchasers.     The 

"  To  prevent  confusion  in  the  settlement  of  accounts,  the  following  dis^ 
tances  are  arbitrarily  established:  "From  Council  Bluffs  to  all  points  east 
thereof  which  take  Chicago  mtes,  five  hundred  miles;  from  Council  Bluffs  to 
all  points  east  thereof  which  take  Mississippi  river  rates,  three  hundred  and 
forty  miles.     ♦    »    ♦ 

"No  covenant,  promise  or  agreement  in  said  original  articles  or  in  these 
supplemental  articles  contained  shall  be  so  construed  as  to  affect  or  control 
{otherwise  than  by  securing  equality  of  rates,  as  provided  in  said  original 
and  these  supplemental  articles)  through  traffic  specially  routed,  marked 
and  consigned  by  the  shippers  over  through  lines  of  which  the  Southern 
PaciHc  railroad  does  now,  or  shall  hereafter,  form  a  part;  but  the  mtes  on  all 
through  traffic  between  competitive  points  which  may  be  connected  by  a 
through  line  over  the  Southern  Pacific  railroad,  shall  be  so  adjusted  that 
the  rates  between  such  points  and  all  Chicago  and  Mississippi  river  points 
by  way  of  the  Southern  Pacific  shall  be  as  high  as  by  the  way  of  Coundi 
Bluffs.    ♦    *    * 

''If,  at  any  time  while  this  contract  remains  in  force,  the  construction  of 
new  railroads,  or  the  extension  of  existing  ones,  or  the  purchase  or  lease  of 
railroads,  or  traffic  or  other  arrangements,  made  by  any  one  or  more  of  the 
parties  hereto,  shall  materially  change  the  relations  now  existing  between 
the  parties  with  regard  to  traffic,  the  contract  set  out  in  the  original  and  in 
these  supplemental  articles  shall  be  so  modified,  altered  and  amended  as  to 
establish  between  them,  with  regard  to  the  then  existing  circumstances,  sub* 
stantially  the  relations  hereby  established  between  them  with  regard  to  the 
circumstances  now  existing.  It  is  declared  to  be  the  purpose  and  intent  of 
the  parties  to  maintain  the  relations  hereby  established  with  regard  to  existing 
railroads  and  operating  and  traffic  arrangements,  and  to  adjust  such  relations 
to  any  change  which  may  be  made  therein  with  regard  to  through  traffic.  If 
the  parties  cannot  agree  upon  the  modifications,  alterations  or  amendments 
which  shall  be  made,  if  any,  under  the  provisions  of  this  section,  the  differ* 
ence  or  differences  which  may  thereby  arise  shall  be  determined  by  reference 
as  in  the  original  and  these  supplemental  articles  provided.     *    *    * 

"Each  party  will  contribute  to  a  common  fund  all  of  the  gross  revenue 
which  it  shall  receive  for  the  transportation  of  both  east  and  west-bound 
through  traffic,  hereinafter  described,  to  or  from  Council  Bluffs,  and  to  and 
from  Missouri  valley,  in  the  performance  of  the  covenants,  promises  and 
agreements  set  out  in  said  original  and  supplemental  articles.  For  the  pur- 
pose of  ascertaining  the  full  amounts  of  the  gross  revenue  which  the  parties 
shall  severally  contribute,  each  shall  account  and  pay  for  all  through  traffic, 
both  east  and  west  bound,  so  transported  by  it,  as  follows:  For  all  through 
traffic,  except  lumber,  between  the  said  Union  Pacific  and  the  Sioux  City 
Pacific  railways  and  the  railways  of  other  parties  hereto  covered  by  said 
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receivers  acquiesced  in  the  contracts  referred  to  until  March  31, 
1887,  when,  by  consent  of  all  the  parties,  they  were  abandoned* 
In  the  course  of  business,  under  the  contracts,  the  traffic 
involved  was  not  actually  divided  between  and  carried  by  the 
eompanies  in  the  proportions  fixed ;  but  the  Wabash,  St.  Louis 
and  Pacific  Railway  Company,  among  others,  actually  carried 

original  and  supplemental  articles,  which  shall  originate  tit,  be  destined  to,  or 
cross  the  Mississippi  river  at  any  point  between  the  cities  of  Dubuque  and  St. 
Louis,  both  inclusive,  at  the  rates  for  like  traffic  between  Chicago  and  Council 
Bloifs.  Through  traffic  which  shall  be  transported  for  the  government  of  the 
United  States  shall  be  accounted  for  at  the  actual  rates  paid  for  the  same;  that 
is,  the  regular  rate,  less  the  discounts  which  may  be  made  because  of  land 
grants.  When  a  penalty  is  charged  on  traffic  for  excess  of  weights,  such 
tzaffic  shall  be  accounted  for  at  the  regular  rates  for  actual  weight.  Each 
party  shall  deliver  to  each  of  the  others  quarter-monthly  statements  showing 
what  through  traffic  covered  by  said  original  articles  and  the  supplemental 
articles  referred  to  has,  during  the  quarter  month  immediately  preceding,  been 
transferred  over  its  railroads,  or  any  of  them,  in  what  it  consisted,  between 
what  stations  and  in  what  directions  it  was  transported,  and  the  rates  charged 
and  recelTed  therefor. 

*'  The  party  of  the  third  part  hereto  imdertakes  to  account  to  the  other  par- 
ties, and  pay  to  the  common  fund,  provided  for  in  the  second  section  hereof, 
at  Chicago  rates,  for  all  through  traffic  which  may  be  received  on  its  line, 
which  can  be  lawfully  transported  from  the  point  at  which  it  shall  be  received 
to  destination  or  the  proper  connecting  railway,  over  any  of  the  through  lines 
by  the  original  articles  and  the  supplemental  articles  established,  with  reason- 
able directness,  through  Council  Bluffs,  though  such  traffic,  or  some  portion 
thereof,  may  not  have  been  so  actually  transported ;  provided,  however,  that 
no  greater  amount  of  traffic  to  or  from  California  points,  actually  transported 
by  way  of  the  line  of  the  party  of  the  third  part  and  the  Southern  Pacific  line, 
■hall  be  reported  to  such  common  fund  than  the  amount  that  shall  be  neces* 
taiy  (when  added  to  the  amount  reported  for  other  through  traffic  transported 
by  the  party  of  the  third  part)  to  make  the  sum  equal  to  the  proportion  of  the 
common  fund  to  which  the  third  party  is  entitled.  Said  common  fimd  shall, 
when  settlements  are  made  between  the  parties  in  manner  and  form  as  pro- 
vided in  said  original  articles,  be  divided  into  four  equal  parts,  one  of  which 
shall  be  paid  to  each  of  the  parties  hereto.  This  result  shall  be  accomplished, 
io  far  as  shall  be  practicable,  by  a  physical  division  of  the  traffic  to  be 
accounted  for  (aided  by  diversion  from  one  line  to  another)  into  four  equal 
parts,  one  of  which  shall  be  transported  by  each  of  the  parties  hereto.  When, 
for  any  reason,  such  diversion  of  the  traffic  has  not  been  made  during  the 
month,  the  party  or  parties  who  shall  receive  an  excess  over  the  share  to 
which  it  shall  be  entitled,  as  above  provided,  shall  pay  to  the  party  or  partiea 
who  shall  not  have  received  their  full  shares  a  sum  or  sums  of  money  suffl* 
dent  to  make  the  division  exact  in  producing  gross  revenue  to  the  parties." 

▼oi*  X. —  23 
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more  than  the  share  allotted  to  it,  and  the  Chicago,  Milwaukee 
and  St.  Paul  railway,  among  others,  actually  carried  less.  The 
pool  commissioner,  provided  for  by  the  contracts,  ascertained  and 
made  a  statement  of  the  difierences,  and,  in  making  an  adjust- 
ment of  them,  directed  that  the  Wabash  receivers  should  pay  to 
the  Chicago,  Milwaukee  and  St.  Paul  Railway  Company  a  sum 
which,  after  deducting  admitted  credits,  amounted  to  $18,404.40 ; 
and  this  suit  was  instituted  to  recover  that  amount. 

The  defense  is  that  the  contract  upon  which  the  claim  is  based 
is  against  public  policy,  and  void.  The  court  below  (Thayeb,  J.) 
sustained  this  defense,  and  the  intervener  appealed.  There  was 
no  evidence  of  the  rate  fixed  by  the  parties  for  the  traffic  involved 
in  their  contract,  and  no  evidence  as  to  their  mode  of  operating 
under  the  contract  beyond  what  is  afforded  by  the  contract  itself. 

John  W.  Gart/y  for  appellant.    JF",  W.  Zehmanriy  for  appellee. 

Caldwell,  Circuit  Judge  {after  stating  the  facts).  The  design 
of  the  contract  on  which  the  appellant  rests  its  claim  is  not  left 
to  presumption  or  conjecture.  Its  purpose  is  apparent  on  the 
face  of  the  instrument.  Its  object  was  not  to  avoid  ruinous  com- 
petition by  entering  into  an  arrangement  to  carry  freight  at  rea- 
sonable rates,  but  its  evident  purpose  was  to  stifle  all  competition 
for  the  purpose  of  raising  rates.  By  the  terms  of  the  cont^'act 
all  of  the  roads  are  to  be  operated,  as  to  through  traffic,  "  as  they 
should  be  if  operated  by  one  corporation  which  owned  all  of  them." 
These  seven  corporations  were  made  one  company  so  far  as  con- 
cerned their  relations  with  each  other,  with  rival  carriers,  and  with 
the  public.  Between  them  there  could  be  no  competition  or  free- 
dom of  action.  To  the  extent  of  the  traffic  covered  by  this  con- 
tract— and  it  covered  no  inconsiderable  portion  of  the  traffic  of 
the  continent  —  each  company  practically  abdicated  its  functions 
as  a  common  carrier,  and  conferred  them  on  a  new  creation,  for 
the  sole  purpose  of  suppressing  competition.  Before  they  entered 
into  this  contract,  each  of  these  companies  had  the  power,  and  it 
was  its  duty,  to  make  rates  for  itself,  and  to  make  them  reason- 
able ;  but,  by  the  terms  of  this  contract,  every  one  of  the  com- 
panies was  divested  of  all  its  powers  and  discretion  in  this  respect. 
The  contract  removed  every  incentive  to  the  companies  to  afford 
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the  public  proper  facilities,  and  to  carry  at  reasonable  rates ;  for 
under  its  provisions,  a  company  is  entitled  to  its  full  percentage 
of  gross  earnings,  even  though  it  does  not  carry  a  pound  of 
freight.  The  necessary  and  inevitable  result  of  such  a  contract  is 
to  foster  and  create  poorer  service  and  higher  rates.  There  is  no 
inducement  for  a  road  to  furnish  good  service,  and  carry  at  rea- 
sonable rates,  when  it  receives  as  much  or  more  for  poor  service, 
or  for  no  service,  as  it  would  receive  for  good  service  and  an 
energetic  struggle  for  business. 

A  railroad  company  is  a  quasi  public  corporation,  and  owes 
certain  duties  to  the  public,  among  which  are  the  duties  to  afford 
reasonable  facilities  for  the  transportation  of  persons  and  property, 
and  to  charge  only  reasonable  rates  for  such  service.  Any  con- 
tract by  which  it  disables  itself  from  performing  these  duties,  or 
which  makes  it  to  its  interest  not  to  perform  them,  or  removes  all 
incentive  to  their  performance,  is  contrary  to  public  policy  and 
void  ;  and,  the  obvious  purpose  of  this  contract  being  to  suppress 
or  limit  competition  between  the  contracting  companies  in  respect 
to  the  traffic  covered  by  the  contract,  and  to  establish  rates  with- 
out regard  to  the  question  of  their  reasonableness,  it  is  contrary  to 
public  policy  and  void.  Bailroad  Co.  v.  Closser,  126  Ind.  348 ; 
26  N.  E.  Rep.  159 ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  State,  72  Tex. 
404 ;  10  S.  W.  Rep.  81 ;  State  v.  Standard  Oil  Co.,  (Ohio  Sup.) 
30  N.  E.  Rep.  279 ;  Texas  cfe  P.  Ry.  Co.  v.  Southern  Pac.  Ry. 
Co.,  41  La.  Ann.  970 ;  6  South.  Rep.  888 ;  Gibbs  v.  Gas  Co.,  130 
U.  S.  306 ;  9  Sup.  Ct.  Rep.  553  ;  Morris  Run  Coal  Co.  v.  Barclay 
Coal  Co.,  68  Penn.  St.  173 ;  Salt  Co.  v.  Guthrie,  35  Ohio  St.  666 ; 
Stanton  v.  Allen,  5  Denio,  434 ;  Hooker  v.  Vandewater,  4  Denio, 
349 ;  Chicago  Gaslight  &  Coke  Co.  v.  People's  Gaslight  &  Coke 
Co.,  121  HI.  530 ;  13  N.  E.  Rep.  169 ;  West  Virginia  Transp. 
Co.  V.  Ohio  River  Pipe  Line  Co.,  22  W.  Va.  600 ;  W.  U.  TeL 
Co.  V.  American  Union  Tel.  Co.,  65  Ga.  160 ;  Sayre  v.  Associa- 
tion, 1  Duv.  143 ;  U.  S.  v.  Trans-Missouri  Freight  Assn.,  7  C.  C. 
A.  15  ;  58  Fed.  Rep.  58. 

But,  conceding  that  the  contract  is  illegal  and  void,  the  appel- 
lant asserts  that  it  has  been  performed,  and  that  the  appellee 
is  bound  to  account  for  moneys  received  under  the  contract 
according  to  its  terms.  The  contention  rests  upon  a  misconception 
of  the  character  of  this  suit.     The  appellant's  claim  is  grounded 
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On  the  illegal  and  void  contract,  and  this  suit  is,  in  legal  effect, 
nothing  more  tlian  a  bill  to  enforce  specific  performance  of 
that  contract. 

The  contract  contemplated  two  modes  of  pooling — one  by  an 
actual  division  of  the  traffic,  and  the  other  by  a  division  of  tlie 
gross  earnings.  The  traffic  not  having  been  divided,  this  is  a  suit 
to  enforce  the  second  method  of  the  pool  —  a  division  of  the  gross 
earnings ;  or,  in  other  words,  a  pooling  of  the  earnings.  The  illegal 
and  void  contract  has  not  been  executed,  and  the  appellant  invokes 
the  aid  of  the  court  to  compel  the  Wabash  Company  to  execute 
it  on  its  part  by  pooling  its  earnings.  It  may  be  conceded  that 
the  illegal  contract  has  been  performed  on  the  part  of  the  appel* 
lant,  though  it  does  not  appear  to  have  done  anything  more  than 
to  sign  the  contract.  The  only  thing  it  could  do  towards  a  per- 
formance of  the  contract  was  not  to  compete  for  the  business. 
This  was  a  violation  of  its  duty  to  the  public,  and  illegal.  But 
a  contract  performed  on  one  side  only  is  not  an  executed  contract 
Where  an  illegal  act  is  to  be  done  and  paid  for,  the  contract  is. 
not  executed  until  the  act  is  done  and  paid  for.  A  court  will  not 
compel  the  act  to  be  done,  even  though  it  has  been  paid  for.  Nei- 
ther will  it  compel  payment,  although  the  act  has  been  done ;  for 
this  would  be  to  enforce  the  illegal  contract.  The  illegality  tainta 
the  entire  contract,  and  neither  of  the  parties  to  it  can  success- 
fully make  it  the  foundation  of  an  action  in  a  court  of  justice.  The 
Wabash  Company  performed  the  service  that  earned  the  money 
the  appellant  is  seeking  to  recover.  The  appellant  earned  no  part 
of  it.  There  is  nothing  in  the  record  to  show  that  the  appellant 
would  have  carried  more  or  the  Wabash  Company  less  freight  if 
the  contract  had  never  been  entered  into.  The  money  demanded 
was  received  by  the  Wabash  Company  for  freight  tendered  to  it 
by  shippers  themselves,  and  carried  by  it  over  its  own  line.  It 
was  legally  bound  to  accept  the  freight  thus  tendered,  and  was 
entitled  to  receive  the  compensation  for  the  carriage,  and  cannot 
be  compelled  to  pay  the  money  thus  earned,  or  any  part  of  it,  to 
the  appellant  on  this  illegal  and  void  contract. 

The  case  of  Brooks  v.  Martin,  2  Wall.  70,  is  not  in  point.  In 
that  case  the  defendant  set  up  an  illegal  contract,  which  had  been 
fully  performed  and  executed,  as  a  defense  against  a  demand  that 
existed  independently  of  the  contract ;  whereas,  in  this  case,  th& 
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illegal  contract  is  set  up  by  the  plaintiff  as  the  foundation  of  its 
action.  Strike  tliis  contract  out,  and  confessedly  the  complaint 
states  no  cause  of  action ;  leave  it  in,  and  it  states  an  illegal  and 
void  cause  of  action. 

Courts  will  not  lend  their  aid  to  enforce  the  performance  of  a 
contract  which  is  contrary  to  public  policy  or  the  law  of  the  land, 
but  will  leave  the  parties  in  the  plight  their  own  illegal  action 
has  placed  them.  Central  Transp.  Co.  v,  Pullman's  Palace  Car 
Co.,  139  U.  S.  24 ;  11  Sup.  Ct.  Hep.  478 ;  Gibbs  v.  Gas  Co.,  130 
TJ.  S.  396 ;  9  Sup.  Ct.  Rep.  563 ;  Texas  &  P.  Ry.  Co.  v.  South- 
em  Pac.  Ry.  Co.,  41  La.  Ann.  970 ;  6  South.  Rep.  888 ;  Morris  Run 
Coal  Co.  V.  Barclay  Coal  Co.,  68  Penn.  St  173 ;  Hooker  v.  Van- 
dewater,  4  Denio,  349.  We  have  not  overlooked  the  case  of 
Central  Trust  Co.  v.  Ohio  Cent.  R.  Co.,  23  Fed.  Rep.  306.  The 
opinion  in  that  case  is  not  supported  by  the  authorities,  and  is 
unsound  in  principle. 

The  decree  of  the  court  below  is  affirmed.* 

Agreements,  combinations  and  pools  between  common  carriers  for 
the  purpose  of  controlling  rates  and  preventing  competition. —  Agree- 
ments between  common  carriers  by  which  rates  are  established  and  traffic  or 
earnings  divided  in  certain  fixed  proportions,  have  been  uniformly  condemned 
by  the  courts  in  this  country.  Cleveland,  etc.,  R.  Co.  v.  Closser,  (Ind.)  3  Am. 
R  R  &  Corp.  Rep.  686  (1890);  Anderson  v.  Jett,  89  Ky.  876;  13  8.  W.  Rep. 
•70  (1889);  Texas  &  Pacific  R.  Co.  v.  Southern  Pac.  R.  Co.,  41  La.  Ann.  970;  6 
South.  Rep.  888(1889);  Fabecher  v.  Bryant,  46  La.  Ann.  — ;  15  South.  Rep.  181 
(1894);  Hooker  v.  Yandewater,  4  Denio,  849  (1847);  Stanton  v.  Allen,  5  Denio, 
434  (1848);  Watson  v.  Harlem  &  N.  Y.  Nav.  Co.,  52  How.  Pr.  848  (1877);  Gulf, 
etc.,  R  Co.  V.  State,  72  Tex.  404;  10  S.  W.  Rep.  81  (1888);  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Wabash,  St.  L.  &  P.  R.  Co.,  (C.  C.  A.)  ante,  p.  173. 

The  contrary  was  held  by  Yice- Chancellor  Wood  in  Hare  v.  London  &  N". 
W.  R  Co.,  2  John.  &  Hen.  80  (1861),  and  this  is  the  only  case  directly  to  the 
contrary.  There  is,  perhaps,  an  indirect  sanction  of  such  agreements  by 
Matthews,  J.,  in  Central  Trust  Co.  v.  Ohio  Central  R.  Co.,  23  Fed.  Rep. 
806  (1885),  but  the  case  cannot  be  regarded  as  an  authority  in  point.  It  is 
expressly  disapproved  in  the  principal  case.    See  end  of  opinion. 

In  United  States  v.  Trans-Missouri  Freight  Assn.,  (C.  C.  A.)  8  Am.  R.  R.  & 
Corp.  Rep.  528,  the  agreement,  which  was  sustained  by  the  court,  provided 
for  the  establishing  of  rates,  but  otherwise  presented  no  features  open  to  legal 
objection.  Except  to  prevent  fraud,  establish  uniform  rates  and  uniform 
classification,  it  did  not  restrain  the  freedom  of  the  parties.  Any  party  could 
make  any  desired  change  of  rates,  regardless  of  the  agreement,  by  giving  ten 

'Reported  in  61  Fed.  Rep.  993. 
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Eays'  notice,  and  could  withdraw  from  the  association  by  giving  thirty  days' 
notice.  The  agreement  did  not,  therefore,  restrain  any  party,  in  the  matter 
of  rates,  beyond  the  period  of  ten  days.  The  parties  were  free  to  compete  in 
every  way  except  by  offering  lower  rates.  While  sustaining  the  agreement; 
the  court  expresses  the  view  that  pooling  contracts  of  the  kind  above  referred 
to  are  undoubtedly  void.  See  8  Am.  R.  R.  &  Corp.  Rep.  588.  There  is  a  vig- 
orous dissenting  opinion  in  the  case,  and  the  question  cannot  be  considered  as 
settled  in  the  Federal  courts  until  it  is  passed  upon  by  the  Supreme  Court. 

In  Manchester,  etc.,  R.  Co.  v.  Concord  R.  Co.,  (N.  H.)  8  Am.  R.  R.  &  Corp. 
Rep.  22  (1890),  the  facts  were  that  the  plaintiff  company  leased  its  road,  roll- 
ing stock  and  equipment  to  the  defendant  company,  and  the  latter  had  posses^ 
sion  of  and  operated  the  road  under  various  leases  and  contracts  for  more 
than  thirty  years.  A  bill  was  filed  for  the  return  of  the  rolling  stock,  for  an 
accounting  and  for  other  purposes.  The  defendant  pleaded  in  bar,  among 
other  things,  that  the  two  roads  were  rival  and  competing  roads,  that  the 
leases  and  contracts  were  entered  into  to  prevent  competition  and  had  in  fact 
destroy^  and  prevented  it.  The  court  held  that  the  mere  fact  that  the  leases 
and  contracts  were  entered  into  for  the  purpose  of  preventing  competition 
and  had  accomplished  the  purpose,  without  any  showing  that  the  design  or 
effect  was  or  had  been  to  obtain  unreasonable  rates  or  to  prejudice  the  public, 
was  not  sufficient  to  render  them  void,  and  on  this  ground  sustained  a 
demurrer  to  the  plea.  After  the  defendant  had  been  in  possession  for  ten 
years  a  statute  was  passed  forbidding  any  such  consolidation  or  agreement 
between  competing  lines.  The  court  held  that  while  this  statute  did  not 
affect  anything  which  had  been  done  prior  to  its  enactment,  it  rendered 
unlawful  any  further  execution  of  the  contracts.  But  the  court  held  that 
though  the  contracts  were  forbidden  by  an  express  statute,  this  was  no  bar 
to  the  relief  sought.  Much  less  then  would  the  fact  that  the  agreements  were 
void  at  common  law  be  such  a  bar,  and  this  seems  to  be  the  real  ground  of 
the  decision  in  the  case.  The  whole  discussion  concerning  the  validity  or 
invalidity  of  the  contracts  might  have  been  omitted.  The  decision  would 
)iave  been  the  same  if  the  contracts  liad  been  admitted  to  be  void  from  the 
beginning.  Moreover,  the  contract  before  the  court  in  this  case  was  very 
different  from  tho  ordinary  form  of  contract  between  railroad  companies  to 
control  rates  and  prevent  competition,  where  each  company  continues  to  con- 
trol and  operate  its  own  road.  In  the  New  Hampshire  case  the  plaintiff  com- 
pany leased  its  road  and  equipment  outright  and  in  good  faith  to  the  defend- 
^t,  and  the  latter  controlled  and  oi>erated  both  roads  as  one  common  property, 
and,  presumably,  was  liable  for  the  agreed  rental,  whether  it  succeeded  in 
making  the  leased  property  pay  or  not. 

In  Heam  v.  Griffin,  2  Chitty,  407  (1815),  an  agreement  between  two  stage 
coach  proprietors  to  charge  the  same  prices,  to  run  on  different  days  and 
not  to  run  in  opposition  to  each  other  was  held  valid  by  the  Court  of  King's 
Bench.  To  the  argument  that  the  agreement  was  "in  restraint  of  that  com* 
petition  in  trade  which  is  so  conducive  to  the  interest  of  the  public,"  Lord 
Ellenborough,  Ch.  J.,  replied:  "  How  can  you  contend  that  it  is  in  restraint 
of  trade;  they  are  left  at  liberty  to  charge  what  they  like,  though  not  more 
than  each  other;  and  by  the  agreement,  particular  days  and  times  for  each  to 
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run  in  the  week  are  fixed.  This  is  merely  a  convenient  mode  of  arranging  two- 
concerns  which  might  otherwise  ruin  each  other."  And  again:  "If  this  argu- 
ment could  be  sustained,  then  a  covenant  in  an  indenture  of  partnership,  that 
neither  of  the  partners  should  be  engaged  in  any  other  business  with  any  other 
persons,  would  not  be  good,  because  it  might  prevent  the  public  from  having 
the  advantage  of  his  industry  In  another  business.  Each  contracting  party 
here  has  one  day  to  work  his  particular  coach.  Nor  is  there  any  limitation  as 
to  size  of  the  coach;  the  defendant  may  have  a  long  coach.  This  agreement 
does  not  preclude  a  third  or  more  persons  from  starting  in  opposition  to  plain- 
tiff and  defendant." 

Another  English  case,  often  cited  as  upholding  agreements  of  the  sort  in 
question,  is  Mogul  Steamship  Co.  v.  McGregor,  21  Q.  B.  Div.  544  (1888);  in 
Court  of  Appeals,  28  Q.  B.  Div.  598  (1889);  in  House  of  Lords,  (1892)  App. 
Gas.  25.  While  this  Is  a  case  of  great  importance,  and  evoked  a  discussion 
which  took  a  wide  range  in  what  may  be  called  legal  economics,  and  was  the 
occasion  of  many  learned  and  suggestive  opinions,  the  points  actually  decided 
do  not  constitute  any  departure  from  established  precedents  or  establish  any 
new  rules  of  law.  The  case  was  this:  The  proprietors  of  a  number  of  steam- 
ship lines  plying  between  China  and  England  formed  themselves  into  a  con- 
ference or  association,  for  the  purpose  of  securing  to  themselves  the  entire  tea 
freight  from  China  to  England,  and  so  ultimately  of  maintaining  higher  ratc'S» 
and  they  proposed  to  accomplish  this  purpose  by  offering  certain  rebates  to 
those  who  shipped  exclusively  by  conference  steamers  for  a  specified  time,  and 
by  underbidding  any  and  all  competitors,  wherever  they  attempted  to  obtain 
a  cargo,  and  without  regard  to  whether  the  rates  offered  were  remunerative  or 
not.  Plaintiffs,  proprietors  of  a  competing  line  or  steamer,  claiming  to  have 
been  damaged  by  the  practices  of  the  association,  which  had  compelled  them 
to  carry  at  a  loss  or  abandon  the  trade,  sued  the  members  thereof  in  an  action 
ex  delicto  for  damages.  It  was  held  that  the  object  proposed  by  the  associa- 
tion was  not  an  unlawful  one,  and  that  the  means  proposed  and  actually 
employed  for  its  accomplishment  were  not  unlawful,  and,  therefore,  that  all 
that  was  done  by  the  defendants  was  done  in  the  course  of  legitimate  compe- 
tition in  trade,  and  that  any  damage  resulting  therefrom  was  damnum  absque 
injuria.  There  was  but  one  dissent.  Whether  or  not  the  agreement  of  asso- 
ciation was  lawful  in  the  sense  of  being  legally  binding  upon  the  parties  and 
of  being  enforcible  by  or  against  them,  was  not  involved  and  was  not  decided. 
Some  of  the  judges  who  concurred  thought  the  agreement  was  unlawful 
in  the  sense  of  not  being  enforcible;  some  thought  otherwise,  and  some 
expressed  no  opinion  on  the  subject.  But  all  agreed  that  even  if  unlawful  in 
that  sense,  that  fact  alone  would  not  make  the  parties  liable  for  acts  done  in 
pursuance  of  it.  It  is  not  likely  that  any  different  conclusion  upon  the  ques- 
tion actually  presented  and  decided  would  have  been  reached  by  any  court  in 
this  country.  Parties  may  make  contracts  in  unreasonable  restraint  of  trade, 
or  contracts  to  prevent  competition  and  to  establish  or  enhance  prices,  or  to 
limit  production  or  supply,  or  to  gain  control  of  any  particular  trade  or  busi- 
ness, and  may  carry  out  such  contracts  if  they  choose  to  do  so,  and  neither 
the  making  nor  the  execution  of  such  contracts  will  render  them  liable  at  com- 
mon law  to  outsiders  who  sustain  loss  in  consequence  thereof.     The  only  ban 
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which  the  common  law  places  upon  such  contracts  is  to  keep  its  hands  off,  to 
leave  the  parties  where  they  leave  themselves. 

The  only  cases,  therefore,  which  really  and  necessarily  hold  that  an  agree- 
ment between  carriers  to  establish  prices  and  prevent  competition  is  valid  and 
binding  are  Heam  v.  Griffin,  2  Chitty,  407  (1815);  Hare  v.  London  &  N.  W. 
R  Co.,  2  John.  &  Hen.  80  (1861),  and  United  States  v.  Trans-Missouri  Freight 
Aflsn.,  (G.  C.  A.)  8  Am.  R  R.  <&  Corp.  Rep.  528  (1898),  and  these  have  been 
explained  above. 


Oakdale  Manufg.  Co*  et  al.   v.   Q-abst. 

(Supreme  Court  of  Rhode  Island,  February  27, 1894.) 

1.  Corporations.  Consolidattok  of  several  nn>EFENDENT  bustnessbs 
UNDER  ONE  CORPORATION.  MONOPOLY.  A  Contract  by  which  three  of  four 
companies  in  New  England,  engaged  in  the  manufacture  of  oleomargarine, 
consolidate  as  a  corporation,  partly  for  the  purpose  of  stopping  the  sharp  com- 
petition between  them,  and  agree  that  none  of  them  shall  separately  engage 
in  the  business  for  five  years,  is  not  invalid  as  constituting  a  monopoly. 

2.  Incorporation  under  laws  of  foreign  state  to  do  business  in 
STATE  OF  domicile.  It  is  not  against  the  laws  or  policy  of  a  state  for  citizens 
to  form  a  corporation  under  the  laws  of  another  state  to  do  business  in  the 
state  of  their  citizenship. 

8.  Contracts  in  restraint  of  trade.  It  is  not  an  unreasonable  restric- 
tion on  trade  for  persons,  forming  a  corporation  under  which  they  shall  unite 
their  business  of  manufacturing  oleomargarine,  to  agree  that  none  of  them 
shall  separately  engage  in  the  business  for  five  years,  without  any  limitation 
as  to  territory,  they  having  in  contemplation  an  extensive  business,  which 
should  include  the  building  up  of  a  foreign  trade. 

BILL  in  equity  by  the  Oakdale  Manufacturing  Company 
and  others  against  Sebastian  Garst  for  an  injunction  to 
restrain  the  defendant  from  carrying  on  business  in  violation  of 
the  following  agreement :  "  And  it  is  further  mutually  covenanted 
and  agreed  by  and  between  the  parties  hereto,  each  for  himself, 
however,  and  not  for  the  others,  that  they  will  riot  engage^ 
directly  or  indirectly,  in  any  business  of  the  same  kind,  or  for  the 
same  purpose  or  purposes,  as  that  to  be  carried  on  by  the  cor* 
poration  to  be  formed ;  nor  will  they  directly  or  indirectly  be  com- 
cerned  in  or  be  interested  in  any  firm,  firms,  corporation  or 
corporations  engaged  in  the  same  business  or  business  similar  to 
the  business  of  the  corporation  to  be  formed  for  the  period  of 
five  years  from  and  after  the  date  of  tliis  agreement."    The  com- 


Oakdale  MANinra.  Co.  v.  Gabst.  185 

plainant  the  Oakdale  Manufacturing  Companj  is  the  corporation 
oi^anized  by  the  other  parties  to  the  Buit,  under  the  laws  of  the 
state  of  Xentucky,  in  pursuance  of  the  agreement  referred  to  in 
the  opinion  of  the  court. 

Arnold  Oreen^  Richard  B,  Comstockj  and  Rathbone  Gardner j 
for  complainants.    Simon  S,  LajpKam^  for  respondent. 

Stinkss,  J.  The  complainants  seek  an  injunction  against  the 
respondent  to  restrain  him  from  violating  his  covenant  that  he 
would  not  engage  or  be  concerned  in,  directly  or  indirectly,  the 
manufacture  or  sale  of  butterine  or  oleomargarine,  for  the  space  of 
five  years  from  the  date  of  the  covenant.  Prior  to  April  30, 1891, 
the  parties  carried  on  that  business  separately,  when  they  agreed  to 
unite  and  form  a  corporation  for  the  purpose  of  carrying  on  their 
business  together.  To  this  end  all  the  parties  turned  in  the  stock, 
machinery,  accounts  and  good  will  of  their  respective  concerns, 
at  a  valuation  greatly  in  excess  of  the  value  of  the  property  itself, 
taking  an  amount  of  stock  in  the  corporation  represented  by  such 
valuation.  The  corporation  has  carried  on  the  business  since  that 
time.  In  August,  1892,  the  defendant  sold  his  stock  in  the  com- 
pany, to  present  holders,  for  $60,000,  although,  as  he  says,  the 
property  it  represented  was  worth  only  about  $28*,000.  After 
this  he  entered  the  same  business  again,  and  claims  the  right  to 
do  so  upon  the  following  grounds,  viz. :  (1)  That  he  was  induced 
to  enter  into  the  contract  through  false  and  fraudulent  misrepre- 
sentations of  the  complainants ;  (2)  that  the  contract  is  void  as  a 
combination  to  raise  the  price  of  a  necessary  and  useful  com- 
modity in  trade  and  to  stifle  competition ;  (3)  that  one  purpose 
of  the  contract  was  to  form  a  corporation  in  violation  of  the  laws 
of  this  state ;  (4)  that,  the  contract  being  in  restraint  of  trade,  its 
enforcement  is  unreasonable. 

As  to  the  first  defense,  it  is  sufficient  to  say  that  we  do  not  find 
it  to  be  supported  by  the  evidence.  The  respondent  knew  per- 
fectly well  what  he  was  doing  in  making  the  arrangement,  and 
agreed  to  it  freely.  The  facts  that  one  of  the  companies  was 
using  a  secret  process  to  preserve  the  freshness  of  the  product, 
so  that  it  could  be  exported  to  tropical  climates,  and  that  it  was 
engaged  to  some  extent  in  such  export,  are  shown  by  the  proof, 
vol-  X. —  24 
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.  In  support  of  the  second  ground  of  defense  the  respondent 
cites  cases  of  contracts  to  create  a  monopoly  and  to  force  prices* 
Such  was  People  v.  North  River  Sugar  Beiining  Co.,  54  Hun, 
354 ;  7  N.  Y.  Supp.  406,  a  proceeding  to  vacate  the  charter  of 
the  company  because  it  had  become  a  partner  in  the  ''  Sugar 
Trust."  The  unlawfulness  of  such  a  combination  was  largely 
dwelt  upon,  but  in  the  Court  of  Appeals  (121  K.  Y.  582 ;  24  N. 
£.  Rep.  834)  the  decision  was  sustained  only  upon  .  the  ground 
that  the  company  had  practically  relinquished  its  corporate  func- 
tions,  and  so  had  forfeited  its  franchise.  Amot  v.  Coal  Co.,  68 
N.  Y.  558 ;  Craft  v.  McConoughy,  79  111.  346 ;  Morris  Run  Coal 
Co.  V.  Barclay  Coal  Co.,  68  Penn.  St.  173,  and  Emery  v.  Candle 
Co.,  47  Ohio  St.  320 ;  24  N.  E.  Rep.  660,  were  cases  where 
contracts,  based  upon  a  monopoly,  were  held  to  be  invalid. 
Undoubtedly,  there  may  be  combinations  so  destructive  of 
the  right  of  the  people  to  buy  and  sell  and  to  pursue  their 
business  freely  that  they  must  be  declared  to  be  void  upon 
the  ground  of  public  policy.  In  such  cases  the  injury  to  the 
public  is  the  controlling  consideration.  But  it  does  not  follow 
that  every  combination  in  trade,  even  though  such  combinations, 
may  have  the  effect  to  diminish  the  number  of  competitors  in  busi- 
ness, is,  therefore,  illegal.  Such  a  rule  would  produce  greater 
public  injury  than  that  which  it  would  seek  to  cure.  It  would  be 
impracticable.  It  would  forbid  partnerships  and  sales  by  those 
engaged  in  a  common  business.  It  would  cut  off  consolidationa 
to  secure  the  advantages  of  united  capital  and  economy  of  admin- 
istration. It  would  prevent  all  restrictions  and  exclusive  privi- 
leges, and  hamper  the  familiar  conduct  of  commerce  in  many 
ways.  There  may  be  many  such  arrangements  which  will  be 
beneficial  to  the  parties,  and  not  injurious  to  the  public.  Monop- 
olies are  liable  to  be  oppressive,  and  hence  are  deemed  to  be 
hostile  to  the  public  good.  But  combinations  for  mutual  advan- 
tage, which  do  not  amount  to  a  monopoly,  but  leave  the  field  of 
competition  open  to  others,  are  neither  within  the  reason  nor  the 
operation  of  the  rule.  This  is  well  put  in  Skrainka  v.  Scharring- 
hausen,  8  Mo.  App.  522,  where  twenty-four  owners  of  stone 
quarries,  on  account  of  a  ruinous  competition,  which  made  it 
impossible  to  work  their  quarries  at  a  profit,  made  an  agreement 
to  sell  through  a  common  agent  for  the  space  of  sis:  months,  and 
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the  agreement  was  sustained.  The  court  says :  "  But  not  every 
agre^nent  in  restraint  of  trade  is  illegal.  Where  the  contract 
injures  the  parties  making  it,  by  diminishing  their  means  for 
sapporting  their  families,  tends  to  deprive  the  public  of  the  serv- 
ices of  useful  men,  discourages  the  industry,  diminishes  the  pro- 
duction, prevents  competition,  enhances  prices,  and  being  made 
by  large  companies  or  corporations  excludes  rivalry,  and  engrossea 
the  markets  —  tends  to  '  make  a  comer,'  to  use  the  slang  of  the 
stock  and  provision  gamblers  —  it  is  against  the  policy  of  the  law. 
But  restraints  upon  trade  imposed  by  agreement,  under  limita- 
tions as  to  locality,  time  and  persons,  are  not  necessarily  restraints' 
of  trade  in  the  general  sense  which  is  objectionable."  So  in  Tode 
v.  Gross,  127  N.  Y.  480 ;  28  N.  E.  Kep.  469,  the  defendants  had 
sold  their  business  of  making  cheese  by  secret  process,  under  a 
general  restriction  not  to  engage  in  the  business  for-  five  years, 
with  reference  to  which  it  is  said :  "  The  covenant  was  not  in 
general  restraint  of  trade,  but  was  a  reasonable  measure  of 
mutual  protection  to  the  parties,  as  it  enabled  the  one  to  sell  at 
the  highest  price,  and  the  other  to  get  what  they  paid  for.  It 
imposed  no  restriction  on  either  that  was  not  beneficial  to  the 
other  by  enhancing  the  price  to  the  seller  or  protecting  the  pur- 
chaser. Becent  cases  make  it  very  clear  that  such  an  agreement 
IB  not  opposed  to  public  policy,  even  if  the  restriction  was  unlim- 
ited as  to  both  time  and  territory.  The  restriction  under  con- 
sideration, however,  was  not  unlimited  as  to  time."  These  two* 
eases  state  a  very  sensible  rule,  both  as  to  the  public  and  the  par- 
ties, and  they  are  exactly  like  the  case  before  us.  Here  there  is 
no  monopoly.  Three  of  the  four  companies  in  Kew  England  in 
this  line  of  manufacture  agreed  to  unite ;  one  inducement  being 
to  stop  the  sharp  competition  then  existing  between  them.  But 
even  so,  not  only  is  the  field  open  to  the  other  company,  equal 
in  strength  to  either  of  these,  but  it  is  also  open  to  competition 
from  companies  in  other  parts  of  the  country  and  to  the  forma- 
tion of  new  companies.  This  is  neither  monopoly,  nor  such  an 
approach  to  it  as  amounts  to  the  same  thing.  It  is  the  common 
occurrence  of  a  consolidation  of  firms.  It  is  not  illegal  on  the 
ground  of  reducing  competition. 

With  reference  to  the  third  ground  of  defense,  it  does  not 
appear  that  the  agreement  in  any  way  violates  the  laws  or  policy^ 
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of  this  state,  and,  if  it  did,  the  defendant,  being  a  party  to  it, 
could  not  set  it  up.  Chafee  v.  Manufacturing  Co.,  14  B.  I.  168« 
The  mere  fact  that  the  complainant  corporation  is  created  under 
the  laws  of  the  state  of  Kentucky  is  not  sufficient  to  warrant  a 
dismissal  of  its  case,  for  foreign  corporations  have  frequently 
been  recognized  as  suitors  in  this  court.  Bank  y.  Kendall,  7  B. 
I.  77 ;  Machme  Co.  v.  York,  11  R.  I.  388 ;  Smelting  Co.  v. 
Smith,  13  R.  I.  27 ;  Manufacturing  Co.  v.  King,  14  R.  I.  511. 
They  are  also  recognized  as  doing  business  here  by  comity. 
Fierce  v.  Crompton,  13  R.  I.  312.  While  the  fact  that  citizens 
of  Rhode  Island  go  to  Kentucky  for  an  act  of  incorporation  is 
one  that  naturally  excites  curiosity,  if  not  suspicion,  as  to  the 
motives  and  good  faith  of  the  concern,  yet  so  long  as  it  pursues  a 
lawful  business,  and  violates  no  law  of  this  state,  we  do  not  see 
how  we  can  refuse  to  recognize  it.  True,  the  advantages  of 
yearly  statements  and  liability  of  stockholders,  given  to  creditors 
under  our  statute,  are  wanting ;  but  that  is  a  matter  for  those 
who  deal  with  the  corporation  to  consider.  We  can  hardly  deny 
the  right  of  a*  foreign  corporation  to  do  business  in  this  state, 
upon  considerations  of  public  policy,  when  our  own  statutes 
(Pub.  Laws,  chap.  1200)  expressly  provide  for  corporations 
formed  in  this  state  for  carrying  on  business  out  of  the  state. 

The  fourth  ground  of  defense  involves  the  reasonableness  of 
the  restrictive  covenant*  The  test  of  reasonableness  is  the  test 
of  validity  in  contracts  of  this  kind.  The  test  is  to  be  applied 
according  to  the  circumstances  of  the  contract,  and  is  not  to  be 
arbitrarily  limited  by  boundaries  of  time  and  space.  There  has 
been  much  discussion  upon  this  subject,  which  need  not  be 
repeated.  The  law  has  advanced,  pari  passu  with  social  progress, 
to  a  point  of  practical  unanimity.  The  rule,  now  generally 
received,  has  been  recognized  in  this  state,  that  contracts  in 
restraint  of  trade  are  not  necessarily  void  by  reason  of  univei^ 
salityof  time  (French  v.  Parker,  16  R.  I.  219;  14  Atl.  Rep. 
870),  nor  of  space  (Herreshoff  v.  Boutineau,  17  R.  I.  3 ;  19  Ati. 
Rep.  712);  but  they  depend  upon  the  reasonableness  of  the 
restrictions  under  the  conditions  of  each  case.  The  diversity  of 
these  conditions  produces  an  apparent  diversity  of  decision,  and 
yet  it  wijl  be  found  upon  examination  that  most  of  the  cases  really 
turn  upon  the  reasonableness  of  the  restriction.    For  example,  in. 
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Wiley  V.  Baumgarden,  97  Ind.  66,  cited  by  the  respondent,  sale 
was  made  of  a  dry  goods  store,  with  the  vendor's  agreement  not 
to  engage  in  the  dry  goods  business  for  five  years ;  and  in  Her- 
reshofi  v.  Bontinean  the  agreement  was  not  to  teach  within  this 
state.     In  these  cases  the  subjects  of  the  contracts  were  of  a 
purely  local  character,  and  ontside  restraint  was  unreasonable. 
On  the  other  hand,  in  Thermometer  Co.  v.  Pool,  51  Hun,  157 ; 
4  N.  Y.  Supp.  861,  where  the  business  was  extensive,  restraint 
within  the  entire  territory  of  the  United  States,  and  in  Tode  v. 
Gross,  127  N.  Y.  480 ;  28  N.  E.  Rep.  469,  unlimited  restraint  as 
to  territory,  were  sustained.     The  contract  is  to  be  determined  by 
its  subject-matter  and  the  conditions  under  which  it  was  made ; 
'by  considerations  of  extensiveness  or  localism,  of  protection  to 
interests  sold  and  paid  for,  of  mere  deprivation  of  public  rights 
for  private  gain,  of  proper  *advantage  on  one  side,  or  useless 
oppression  on  the  other.     In  this  case  the  contracting  parties 
were  all  capable  business  men.     They  knew  what  they  were 
about.     The  clause  objected    to  was  mutually  beneficial  and 
equally  restrictive.     The  respondent  was  to  gain  as  much  advan- 
tage from  it  as  any  of  the  others,  so  long  as  he  remained  in  the 
company,  and  in  case  of  sale  it  would  enhance  the  value  of  his 
stock.     And  this  it  did ;  for,  when  he  sold  his  stock,  he  received 
for  it  more  than  double  what  he  testified  the  property  was  worth. 
Having  received  this  large  price  for  his  stock,  he  now  seeks  to 
destroy  its  value  upon  the  ground  that  the  original  agreement  was 
unreasonable.     The  circumstances  show  that  it  was  not  unreason- 
able.    The  parties  contemplated  an  extensive  business,  with  a 
special  effort  to  develop  an  export  trade.     No  limitation  of 
foreign  countries  could  be  made  in  advance,  for  the  company  was 
to  seek  its  markets.     In  this  country  it  might  need  to*set  branches 
in  different  parts  for  the  sale  or  manufacture  or  exportation  of  its 
products.     Time  was  needed  to  ascertain*  what  could  be  done, 
and  where,  and  so  the  term  of  five  years  was  agreed  upon  within 
which  the  company  should  be  free  to  seek  its  field  of  operation. 
To  allow  the  respondent  now  to  overthrow  that  agreement  would 
be  grossly  inequitable.     We  think  the  complainants  are  entitled 
to  the  relief  prayed  for.* 

*Bepotted  in  28  AU.  Rep.  078. 
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CX)N80LIDATI0N  OF  INDEPENDENT  DEALERS  OR  PRODUCERS 
INTO  A  PARTNERSHIP  OR  CORPORATION— WHETHER  THE 
LAW  SETS  ANY  LIMIT  TO  THE  EXTENT  OF  SUCH  CONSOLI- 
DATIONS AND  WHETHER  SUCH  CONSOLIDATIONS  MAY  BE 
CARRIED  TO  THE  EXTENT.  OR  MADE  FOR  THE  PURPOSE,  OF 
CREATING  A  PRACTICAL  MONOPOLY. 

A.   LIMITATIOK8  UPON  INDIYIDUAIi  ENTERPRIBB  IN  TSADE  AND  BUBINBB8. 

B.  Consolidation  of  independent  DBAiiEBs  ob  producers,  not  being 

INCORPORATED,    INTO  A  PARTNERSHIP. 

C.  Consolidation  of  independent  dealers  or  producers,  whether 

INCORPORATED  OR  UNINCORPORATBD,   UNDER    CORPORATE    OWNERSHIP    AND 
CONTROL. 

D.  Whether  the  purpose  of  acquiring  the  practical  monopoly  of 

ANT  TRADE  OR    BUSINESS,   WILL    RENDER    YOID   CONTRACTS    ICADE    IN    PUR- 
SUANCE OF  SUCH  PURPOSE. 

A.  Ldotations  upon  Individual  Enterprise  in  Trade  and  Business. 

1.  In  general. —  As  preliminary  to  the  general  Inquiry  it  may  be  well  to 
inquire  whether  the  law  puts  any  limitations  upon  individual  enterprise  in 
trade  and  business.  Beyond  the  obligation  to  refrain  from  the  use  of  fraud, 
intimidation  and  violence,  or  any  other  unlawful  means,  we  believe  there  are 
no  such  limitations,  unless  they  are  to  be  found  in  the  law  as  to  engrossing, 
forestalling  and  regrating,  or  in  the  law  relating  to  ''comers"  in  stocks  and 
produce.  A  brief  consideration  of  these  subjects  is  given  in  the  next  succeed- 
ing sections. 

2.  EngTOMing,  forestalling  and  regrrating. —  Benjamin  defines  these 
offenses  as  follows:  —  Forestalling — "The  buying  or  contracting  for  any 
merchandise  or  victual  coming  in  the  way  to  market,  or  dissuading  persons 
from  bringing  their  goods  or  provi&ions  there,  or  persuading  them  to  enhance 
the  price  there."  Regrating — '*  The  buying  of  com  or  any  other  dead  victual 
in  any  market  and  selling  it  again  in  the  same  market,  or  within  four  miles  of 
the  place."  Engrossing — "The  getting  into  one's  possession  or  buying  up 
large  quantities  of  com  or  other  dead  victuals  with  intent  to  sell  them  again." 
Benj.  Sales,  §  514.     ' 

The  ancient  common  law  and  ancient  statutes  made  these  acts  criminal. 
Rex  V.  Waddington,  1  East,  143  (1800);  Rex  v.  Rusby,  2  Peake  N.  P.  189 
(1800);  Stat.  5  &  6  Edward  VI,  chap.  14.  The  sUtutes  were  repealed  in  1772 
and  the  offenses  were  abolished  in  1844  in  England.  12  Geo.  8,  chap.  71;  7  & 
8  Yic.  chap.  24.  And  see,  generally,  8  Stephens'  Hist.  Grim.  Law,  199- 
201.  The  last  prosecutions  in  England  were  those  above  cited  in  1800,  and  we 
believe  none  were  ever  had  in  this  country.  The  laws  against  forestalling, 
engrossing  and  regrating  would  forbid  all  merchandising  and  all  trade  of  mid- 
dlemen, and  are  so  totally  inconsistent  with  modem  institutions,  ideas  and 
ways  of  business  that  they  must  be  regarded  as  obsolete.  In  Story  on  Sales  it 
is  said:  "These  three  prohibited  acts  are  not  only  practiced  every  day,  but 
they  are  the  very  life  of  trade,  and  without  them  all  wholesale  trade  and  job- 
^ng  woukl-beatan  end.  It  is  quite  safe,  therefore,  to  consider  that  they 
would  not  now  be  held  to  be  against  public  policy."    Story  Sales,  §  490. 
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See,  generally,  on  the  subject,  2  Whart.  Crim.  Law,  %  1851;  1  Blah,  on 
Crimes,  §  521. 

3.  **  Ckimers.'' —  "  Comers  "  are  of  modem  origin,  and  are  an  outgrowth  of 
speculation  and  gambling  in  stocks  and  provisions  upon  boards  of  trade  and 
stock  exchanges.  A  "  comer  "  is  made  by  buying  up  all  of  a  given  commod- 
ity available  for  delivery  in  a  specified  market,  and  then  buying  for  future 
delivery,  and  so  compelling  those  who  have  sold  ''  short "  to  buy  from,  or  set- 
tle with,  those  who  have  run  the  ''pomer,"  upon  such  terms  as  the  latter 
chooee  to  dictate.  The  first  case  on  the  subject  is  Sampson  v.  Shaw,  101  Mass. 
145  (1869).  Three  parties  entered  into  an  agresmeiU  to  "  comer"  the  stock  of 
a  certain  railroad  company.  The  agreement  was  held  to  be  illegal.  The 
question  was  not  considered  at  any  length,  the  court  simply  saying :  "  It  can 
hardly  be  denied  that  such  a  contract  as  that  described  in  the  auditor's  report 
would  be  iUegal  and  fraudulent.  No  association  to  carry  out  such  a  purpose 
would  be  recognized,  at  law  or  equity,  as  having  any  of  the  legal  incidents  of 
a  copartnership.  Neither  party,  as  against  the  other,  can  enforce  what 
remains  to  be  done,  or  correct  what  has  been  done,  under  a  contract,  or  rather 
a  conspiracy,  of  that  description."  In  Raymond  v.  Leavitt,  46  Mich.  447 
<1881),  the  plaintiff  sued  the  defendants  to  recover  back  money  which  the 
plaintiff  had  advanced  to  be  used  in  carrying  out  an  agreem&nt  to  "  comer" 
wheat  in  Detroit.  It  was  held  that  the  agreement  was  illegal,  and  that  the 
plaintiff  could  not  recover.  The  decision  appears  to  be  placed  partly  on  the 
ground  that  the  transactions  contemplated  were  a  species  of  gambling,  and 
partly  on  the  ground  that  the  object  of  the  agreement  was  to  enhance  the 
price  of  one  of  the  necessaries  of  life.  It  is  intimated  that  an  individual,  act- 
ing on  his  own  responsibility,  might  buy  all  the  wheat  he  pleased. 

The  court  says :  "  The  object  of  the  arrangement  between  these  parties  was 
to  force  a  fictitious  and  unnatural  rise  in  the  wheat  market  for  the  express 
purpose  of  getting  the  advantage  of  dealers  and  purchasers,  whose  necessities 
compelled  them  to  buy,  and  necessarily  to  create  a  similar  difficulty  as  to  all 
persona  who  had  to  obtain  or  use  the  commodity,  which  is  an  article  indis- 
pensable to  every  family  in  the  country.  That  such  transactions  are  hazard- 
ous to  the  comfort  of  the  community  is  universally  recognized.  This  alone 
may  not  be  enough  to  make  them  illegal.  But  it  is  enough  to  make  them  so 
questionable  that  very  little  further  is  required  to  bring  them  within  distinct 
legal  prohibition.  •  •  •  We  must  willfully  shut  our  eyes  before  we  can 
tail  to  see  that  a  combination  between  a  man  who  furnishes  money  and  dealera 
who  manipulate  the  market,  where  the  money  Invested  is  but  a  trifling  per- 
centage of  the  property  to  be  handled,  and  where  the  only  intent  is  to  produce 
unnatural  fluctuations  in  price,  is  entirely  outside  the  limits  of  buying  and 
selling  for  honest  trade  purposes.  It  is  the  plainest  and  worst  kind  of  pro- 
duce gambling,  and  it  is  impossible  for  any  but  dangerous  results  to  come 
from  it."    Pp.  450.  452. 

To  the  same  effect  as  the  last  case  is  Samuel  v.  Oliver,  180  III.  78;  22 
N.  £.  Rep.  499  (1869),  which  was  decided  under  the  common  law,  the  transac- 
tions having  taken  place  in  St.  Louis,  Mo.  So  also  is  the  case  of  Leonard  v. 
Poole,  114  N.  T.  871  (1889).  The  evidence  did  not  make  it  necessary  to 
idedde  the  question  in  Wright  v.  Crabbs,  78  Ind.  487  (1881).    These,  we 


.192  Oakdale  Manufg.  Co.  v.  Gabst. 

believe,  are  all  the  cases  relating  to  "'comers/'  which  are  decided  upon 
common-law  principles.  By  a  statute  of  Illinois,  '^passed  in  1872,  it  is  made 
a  penal  offense  to  ''corner  the  market  or  attempt  to  do  so."  Crim.  Code, 
§  180.  There  have  been  some  decisions  under  this  statute,  but  they  cannot 
be  taken  as  indicative  of  the  common  law.  Foss  v.  Cummings,  149  IlL  353 ; 
86  N.  E.  Rep.  553;  Cummings  v.  Foas,  40  111.  App.  528;  Foss  v.  Cummings, 
47  111.  App.  665. 

The  cases  upon  corners  decide  nothing  more  than  the  proposition  laid  down 
by  Greenhood,  and  adopted  by  the  Illinois  court,  which  is  as  follows;  "  Com- 
btnationa  whose  object  is  to  create  what  are  known  as  'comers*  in  the 
market,  or  to  control  the  traffic  in  any  staple  which  is  a  popular  necessity,  or 
to  enhance  the  prices  thereof,  or  to  withhold  the  same  from  the  market^ 
♦  *  ♦  are  void."  Greenhood  Pub.  Pol.  642.  The  cases  decide  that  a  earn- 
UncUion  or  affrMment  to  "comer "  the  market,  and  thus  to  force  the  price  of  a 
commodity  to  an  unnatural  and  extortionate  figure,  is  against  public  policy. 
The  law  will  not  enforce  such  an  agreement  as  between  the  parties,  nor  will  it 
enforce  a  contiact  made  in  furtherance  of  the  purpose  of  such  an  agreement. 
In  favor  of  one  who  entered  into  the  contract  sought  to  be  enforced,  with 
knowledge  of  the  purpose  sought  to  be  attained  by  it.  The  cases  do  not 
decide  that  an  individual,  firm  or  corporation,  acting  singly,  may  not  buy  up 
stocks  or  provisions  ad  libitum  and  hold  them  for  further  sale  at  pleasure. 
Whether  if  an  individual  should  undertake  to  run  a  "comer"  on  his  own 
responsibility,  without  any  agreement  or  combination  with  any  other  person, 
the  courts  would  enforce,  in  his  favor,  contracts  made  by  him,  in  pursuance 
of  such  purpose,  is  a  question  which  does  not  appear  to  have  been  decided. 
This  would  simply  be  a  case  of  engrouing,  and  unless  the  law  against  engross- 
ing still  prevails,  there  would  be  no  illegality  in  such  transactions.  If  in 
force,  it  would  not  cover  a  "  comer  "  in  stocks,  since  stocks  are  not  victuals 
or  one  of  the  necessaries  of  life.  As  stated  in  the  last  section,  it  is  probable 
that  the  law  against  engrossing  is  obsolete.  If  not,  it  is  certainly  only  in 
force  in  a  very  modified  form.  Wharton  says :  "  While  we  must  regard  the 
provisions  of  the  Roman  and  English  statutes  against  middlemen  and  commis- 
sion merchants  as  obsolete;  and  while  in  England  the  statute  of  5  and  6  of 
Edward  VI  has  been  repealed  by  12  George  III,  chap.  71,  yet,  entirely  apart 
from  these  statutes,  we  must  hold  it  to  be  indictable,  on  general  principles  of 
common  law,  to  engross  or  absorb  any  particular  necessary  staple  or  con- 
stituent of  life  so  as  to  impoverish  and  distress  the  mass  of  the  community  for 
the  purpose  of  extorting,  by  terror  or  other  coercive  means,  prices  greatly 
above  the  real  value."  2  Whart-.  Crim.  Law,  §  1851.  It  would  be  difficult  to 
bring  a  "comer"  in  produce  within  this  definition.  A  "comer"  does  not 
impoverish  and  distress  the  "  mass  of  the  community."  It  affects  them  not 
at  all.  or  only  indirectly  and  remotely.  Those  who  are  impoverished  and  dis- 
tressed by  the  "corner"  are  the  speculators  and  gamblers  on  the  exchange 
where  the  comer  is  run. 

But  even  if  the  law  ai^ainst  engrossing  is  in  force  to  the  extent  stated  by 
Wharton,  it  would  apply  only  to  the  buying  up  of  provisions  and  would  not 
apply  to  the  monopolizing  of  production  and  trade  in  general.  It  is  with  the 
latter  that  we  are  more  especially  concerned.    17o  role  or  principle  can  be 
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dedneed  from  the  caaes  upon  **  comers  "  or  from  the  law  against  engrossing, 
foresfc&lUng  and  regrating,  which  would  limit  the  right  of  an  individual  to 
enlarge  his  business  and  acquire  trade,  by  any  means  which  in  themselves  and 
apart  from  any  purpose  he  had  in  view,  would  be  legitimate  and  proper,  even  to 
the  extent  of  securing  a  practical  monopoly  of  any  particular  trade  or  business. 

4.  Wbether  an  IndiTidtial  may  purpose  to  acqture  a  practical  mono{H 
0I7  of  any  trade  or  business  and  enforce  contracts  made  in  aid  of 
•ach  purpose. —  We  know  of  no  case  which  denies  to  the  individual  these 
rights.  The  law  sets  no  limits  to  the  extent  of  a  business  which  the  individual 
nmy  acquire  and  carry  on.  He  may  buy  out  a  competitor  and  take  from  him 
a  covenant  not  to  engage  in  the  same  business  in  the  same  place.  The  law 
win  enforce  the  contract  of  sale  and  the  restraint,  though  made  for  the  pur* 
pose  of  getting  rid  of  competition.  Richards  v.  American  Desk  &  Seacting 
Go. ,  ante,  p.  99.  If  he  may  buy  out  one  competitor,  there  seems  to  be  no  reason 
why  he  may  not  buy  out  all,  and  so  acquire  control  of  the  trade  or  business. 
It  is  assumed  that  this  may  be  done  in  People  v.  North  Hlver  Sugar  Ref.  Co., 
1  Akn.  R.  R.  A  Corp.  Rep.  587,  608. 

B.  Consolidation  of  iNDEPENDBinr  Dealebs  or  Produobbb,  Hot  Bsmd 

Incorpohated,  into  a  Partnership. 

5.  Individuals  and  firms  engaged  in  the  same  business  may  combine 
in  a  partnership,  though  for  the  ptirpose,  or  with  the  effect,  of  prevent- 
ing competition.— In  Martin  v.  Russell,  66  N.  Y.  288,  four  individuals, 
engaged  in  the  business  of  furnishing  recruits  for  the  army,  entered  into  an 
agreement  not  to  furnish  recruits  for  less  than  a  specified  sum,  and  to  share  the 
profits  and  losses  equally.  The  agreement  apparently  contemplated  that  they 
Bhould  continue  to  act  and  contract  Independently,  but  that  such  contracts  should 
be  for  the  benefit  of  all  concerned.  On  a  bill  for  an  accounting,  the  trial  court  held 
that  the  agreement  was  void  on  its  face  as  against  public  policy,  but  the  Court 
of  Appeals  reversed  his  decision,  and  held  that  the  agreement  created  a  partner- 
ship  between  the  parties  and  was  valid.  "  The  business  of  furnishing  recruits 
was  a  lawful  one,"  says  the  court,  **  and  could  be  carried  on  by  individuals  ot 
firms;  when  carried  on  by  a  firm,  its  members  could  regulate  the  price  at 
which  they  would  buy  and  sell,  as  they  could  if  they  had  been  dealers  in 
other  articles  having  a  price.  Suppose  they  had  formed  a  partnership  to  buy 
and  sell  wheat;  how  can  it  be  doubted  that  they  could  lawfully  agree  in  their 
articles  of  copartnership  that  neither  member  of  the  firm  should  come  in  com- 
petition with  the  firm,  and  that  wheat  should  not  be  purchased  for  more  than 
a  certain  price,  nor  sold  for  less  than  a  certain  other  price.  Such  an  agree* 
ment  would  certainly  not,  upon  its  face,  be  unlawful,  and  could  only  be  con- 
demned by  proof  that  it  was  part  of  a  conspiracy  to  control  prices  or  create  a 
monopoly,  or  that  it  was  made  for  some  other  unlawful  purpose."  The  decis- 
ion is  put  upon  the  ground  that  the  parties,  by  their  agreement,  had  formed 
an  actual,  bona  fide  partnership  with  one  common  interest,  and  had  not,  while 
continuing  to  pursue  the  business  independently,  combined  to  prevent  compe- 
tition and  control  prices.  A  similar  case  is  to  be  found  in  Jones  v.  Clifford's 
Exr.,  5  Pla.  510  (1854),  where  three  pilots,  appointed  for  the  Pensacola  liarbor, 
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formed  an  aasociatloii  or  partnership  by  which  each  was  to  have  a  day  in  tun 
to  be  on  duty,  and  the  earnings  of  all  were  to  be  divided  equally.  On  a  suit 
for  an  accounting,  the  agreement  was  held  valid.  The  court  says:  "  Associa- 
tions are  so  common  an  element,  not  only  in  commerce,  but  in  all  the  affairs 
of  life,  that  it  would  be  rather  perilous  on  the  part  of  the  court  to  assert  that 
they  impair  competition,  destroy  emulation  and  diminish  exertion.  There  is 
scarcely  an  occupation  in  life,  scarcely  a  branch  of  trade,  from  the  largest  to 
the  smallest,  that  does  not  feel  the  exciting  and  invigorating  influence  of  this 
wonderful  instrumentality.  It  made  and  conducts  our  government,  constructs 
our  railroads,  our  steam  vessels,  our  magnificent  ships,  our  temples  of  wor- 
ship, structures  for  public  and  private  use,  our  manufactories,  creates  our 
institutions  for  learning,  builds  up  our  cities  and  towns.  Its  very  office  is  to 
do  what  individual  exertion  may  not  accomplish,  and  in  a  degree  distinguishes 
civilized  from  savage  life.  Why,  then,  should  this  important  agency  be 
denied  to  this  meritorious  class  of  our  citizens  ?  They  are  in  general  men  of 
small  means,  to  whom  an  association  may  not  only  be  desirable,  but  necessary 
and  indispensable.  Were  our  minds  less  clear  on  this  subject,  we  are  not  per- 
mitted to  assert  the  invalidity  of  the  act  on  this  account."  See,  also,  Flanders 
V.  Wood,  88  Tex.  277. 

These  cases,  in  which  there  is  an  actual  unification  of  distinct  concerns,  are 
clearly  distinguishable  from  the  cases  where  independent  concerns  enter  into 
an  agreement  or  combination  merely  for  the  purpose  of  controlling  prices  or 
production  or  preventing  competition.  An  example  of  the  latter  kind,  bear- 
ing a  seemingly  close  resemblance  to  the  former,  is  to  be  found  in  Craft  v. 
McConoughey,  79  111.  846.  The  agreement  in  the  latter  case  is  set  forth  at 
length  in  1  Am.  R.  R.  &  Corp.  Rep.  628,  629.  By  reference  to  the  agreement 
it  will  be  seen  that  the  four  bouses  which  made  the  agreement,  each  retained 
its  autonomy;  each  owned  and  operated  its  own  plant  and  furnished  its  own 
capital.  There  was  no  common  property,  no  joint  business  and  no  common 
fund.  The  only  effect  of  the  agreement  was  to  prevent  competition,  establish 
prices  and  pool  the  proceeds  of  the  business,  to  be  divided  in  certain  fixed 
proportions,  and  this  last  would  be  accomplished  by  each  paying  or  receiving 
such  sum  as  would  make  bis  share  correspond  with  the  proportion  allowed  him. 
See  further,  as  to  such  agreements,  Nester  v.  Continental  Brewing  Co.,  post. 

d.  Whether  the  conBoIidation  of  izidividiials  and  firms  may  be  made, 
or  a  partnership  formed,  for  the  purpose  of  securing  a  practical  monop- 
oly of  any  particular  trade  or  business,  and  whether  contracts  in 
aid  of  such  purpose  are  valid  and  enforcible. —  By  a  practical  monopoly  we 
mean  the  obtaining  sole  control  for  the  time  being  of  any  trade  or  business, 
by  driving  out,  buying  up  or  absorbing  all  competitors.  The  law,  that  is,  the 
criminal  law,  does  not  prevent  such  a  result  being  brought  about  if  the  parties 
are  able  to  effect  it,  but  the  question  is  whether  it  will  enforce  contracts  made 
in  aid  of  such  a  purpose.  While  there  are  many  cases  bearing  indirectly  upon 
this  question,  we  are  aware  of  but  one  case  in  which  the  precise  question 
was  actually  presented  and  decided.  This  is  the  case  of  Chappel  v.  Brock- 
way,  21  Wend.  157  (1889).  A  large  number  of  persons  were  associated  as  a 
firm,  under  the  name  of  the  Rochester  and  Buffalo  Packet  Boat  Company,  and 
were  engaged  in  operating  boats  in  the  Erie  canal  between  Rochester  and  Buf- 
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lalo.  The  defendant,  being  engaged  in  the  same  busineas  in  competition  with 
the  company,  sold  out  his  boats  and  other  property  connected  with  the  busi< 
ness  to  the  company  for  the  sum  of  |12,500,  and,  as  part  consideration,  gave 
a  bond  to  the  pUintiff  for  the  use  of  the  company,  conditioned  that  he  would 
not  at  any  time  thereafter  own,  run  or  be  interested  in  any  line  of  packet  boats 
on  the  Erie  canal  from  Rochester  to  Buffalo.  The  defendant  put  on  a  new 
line  of  packet  boats  in  violation  of  his  agreement,  and  the  suit  was  for  a 
breach  of  the  bond.  The  tenth  plea  was  that  the  defendant  and  the 
Rochester  and  Buffalo  Packet  Boat  Company  were  competitors  for  business 
on  the  Erie  canal;  that  the  company,  by  reducing  the  rates  of  fare,  com- 
pelled him  to  sell  out  to  them;  that  the  oijeet  of  the  eompany  was  to  obtain 
a  monopciy,  and  when  they  had  no  competitor  they  raised  the  prices  and 
thus  enriched  themselves  at  the  expense  of  the  public;  that  under  these 
circumstances  he  became  the  owner  of  a  new  line  of  packet  boats,  by 
means  of  which  travelers  were  again  furnished  with  a  cheap,  safe  and  conven- 
ient mode  of  transportation.  The  eleventh  plea  was  substantially  the  same 
and  to  these  pleas  there  were  demurrers.  It  was  thus  distinctly  admitted 
that  the  object  which  the  company  had  in  view  was  to  obtain  a  monopoly  of 
the  carrying  business  between  the  points  in  question,  that  is,  to  become  the 
wU  carriers  between  those  points,  and  the  bond  was  given  and  the  restraint 
imposed  upon  the  defendant,  in  aid  of  such  object.  The  court  held  that  the 
pleas  were  bad  and  the  bond  valid.  The  court,  by  Bbokson,  J. ,  says:  ' '  Neither 
the  tenth  nor  the  eleventh  plea  contains  any  legal  answer  to  the  action.  The 
principal  merit  of  both  seems  to  consist  in  ascribing  a  questionable  motive  to 
the  plaintiff,  or  those  for  whom  he  is  trustee,  for  entering  into  a  contnict 
which  was  apparently  free  from  objection.  ♦  ♦  ♦  The  defendant  can  gain 
nothing  by  giving  the  transaction  a  bad  name,  unless  the  facts  of  the  case  will 
bear  him  out.  He  calls  this  a  monopoly.  That  is  certainly  a  new  kind  of 
monopoly  which  only  secures  the  plaintiff  in  the  exclusive  enjoyment  of  his 
business  as  against  a  single  individual,  while  all  the  world  beside  are  left  at 
full  liberty  to  enter  upon  the  same  enterprise.  If  we  strike  out  this  offensive 
word,  little  will  remain,  either  of  the  pleas  or  of  the  argument  that  was  built 
upon  them.  The  tenth  plea  will  then  only  amount  in  substance  to  this: 
The  packet  boat  company  purchased  out  the  defendant  for  the  purpose  of 
bettering  their  own  condition ;  or,  what  amounts  to  the  same  thing,  for  the 
purpose  of  obtaining  a  better  price  for  carrying  passengers.  Now,  this  is  noth- 
ing more  than  the  usual  motive  for  entering  into  such  contracts,  and  we  might 
as  well  declare  them  all  void  at  once  as  to  give  way  to  this  objection.  It  does 
not  necessarily  follow  that  the  public  was  Injured  because  the  price  for  carry- 
ing was  raised.  The  traveler  has  other  interests  at  stake,  besides  that  which 
Immediately  touches  his  pocket,  and  there  may  be  such  a  thing  as  riding  at 
too  cheap  a  rate.  Ck>mpetition  in  business,  though  generally  beneficial  to  the 
public,  may  be  carried  to  such  excess  as  to  become  an  evil."  And  in  speaking 
of  matters  in  the  eleventh  plea,  he  continues:  "  And  as  to  the  charge  of  com- 
bination and  confederacy,  having  for  its  object  a  monopoly,  the  whole  amounts 
to  little  more  than  a  string  of  words,  which  are  in  bad  repute,  because  they 
most  commonly  stand  connected  with  bad  acts.  Fifty  persons  of  great 
wealth  and  influence,  as  the  plea  alleges,  combined  together  to  run  a  line  of 
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packet  boats  in  opposition  to  tie  defendant's  line  — all  which  it  Waid  quite  law- 
ful for  them  to  do.  But  they  not  only  intended  to  run  an  opposition,  but 
intended  to  carry  passengers  at  half  the  fair  price,  and  thus  get  away  the 
defendant's  business,  unless  he  would  also  carry  at  half  price;  and  this  too 
was  lawful.  The  end  at  which  they  aimed  in  all  this  matter  was  to  get  a 
monopoly  of  the  business,  so  far  as  competition  depended  on  the  defendant." 
And  in  conclusion  the  court  says:  "If  any  danger  to  the  public  interests  can 
Justly  be  apprehended  from  allowing  many  men  of  wealth  and  influence  to 
Associate  as  partners  for  the  purpose  of  carrying  on  business;  or  if  that  com- 
petition which  results  from  the  enterprising  character  of  our  citizens  and  the 
active  employment  of  capital  ought  to  be  regulated  or  restrained,  it  belongs  to 
the  legislature,  and  not  to  the  courts,  to  apply  the  proper  remedy." 

According  to  this  authority  it  is  lawful  for  persons  to  unite  in  a  bona  flde 
partnership  for  the  avowed  purpose  of  obtaining  control  of  any  particular 
trade  or  business,  and  contracts  and  restraints  made  in  the  prosecution  of  such 
p\irpose,  which  would  be  valid  if  considered  by  themselves,  are  not  rendered 
Void  by  reason  of  the  motive  which  prompted  them. 

0.   CONBOLIDATION   OF    IkDBPENDBNT   DbALBRS   OR    PRODUCBttfi,    WheTHBB. 

Incorporated  or  Unincorforatbd,  uimER  Corporate  Owttebship  Ain> 

CONTROL. 

7.  Independent  dealers  and  producers,  whether  individuals,  firms  or 
corporations,  may  combine  into  a  single  corporation. —  There  is  no 
doubt  but  what  individuals  and  firms  engaged  in  the  same  business  may  form 
a  corporation  for  the  purpose  of  taking  over  their  several  businesses  and  con- 
solidating them  under  the  absolute  control  and  management  of  such  corpora- 
tion. All  proper  contracts  made  in  aid  of  such  consolidation  will  be  enforced 
by  the  courts.     The  principal  case  is  an  authority  in  point. 

Independent  corponitions  cannot  consolidate,  in  the  technical  sense,  except 
as  allowed  by  law,  and  to  the  extent  that  such  consolidation  is  allowed,  it  is, 
of  course,  legitimate  and  valid.  But  an  ordinary  business  corporation,  with 
the  consent  of  all  its  stockholders,  may,  unless  prohibited  by  law,  sell  its 
property  and  business  and  wind  up  its  affairs,  and  two  or  more  corporations 
may  thus  effect  a  consolidation  of  their  business,  by  selling  out  to  a  new  corpo- 
ration organized  for  that  purpose,  and  ceasing  to  exist  as  independent  entities. 
Bee,  generally,  1  Beach.  Priv.  Corp.  §§  828.  859;  3  Beach.  Priv.  Corp.  §  781;  » 
Mor.  Priv.  Corp.  §§  940,  941.  There  seems  to  be  no  reason  why  a  corporation 
organized  to  carry  on  a  particular  business,  may  not  take  over  an  existing 
business  with  a  plant  and  stock  of  goods  or  raw  materials  adapted  to  its  pur- 
poses, whether  the  same  belongs  to  an  individual,  firm  or  corporation.  The 
only  question  would  be  whether  one  corporation  could  sell  out  its  entire  prop- 
erty and  business  to  another.  People  v.  Ballard,  6  Am.  R.  R.  &  Corp.  Rep.  635; 
Central  Trans.  Co.  v.  Pullman  Palace  Car  Co.,  4  Am.  R.  R.  &  Corp.  Rep. 
172.  But  if  the  corporation  is  organized  for  a  purely  private  purpose,  and  all 
Its  stockholders  consent  and  all  its  creditors  are  provided  for,  there  would 
seem  to  be  no  reason  why  it  could  not  be  done.  Holmes  &  Griggs  Mfg.  Co.  v. 
Holmes  &  Wessell  Metal  Co. ,  4  Am.  R.  R.  &  Corp.  Rep.  555;  Small  v.  Minne- 
apolis Electro-Matrix  Co.,  4  Am.  R.  R.  Ss  Corp.  Rep.  31,  and  note. 
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Individuals,  firms  and  corporations,  dealing  independently,  may  thus  become 
consolidated,  by  selling  to  a  corporation,  having  the  power  to  cany  on  the 
business  in  which  they  are  engaged,  for  stock  in  such  corporation,  l^his  is  a 
▼ery  common  thing  in  practice,  and  so  long  as  the  consolidation  is  on  a  small 
scale,  or  is  local  merely,  or  composed  of  few  out  of  many  engaged  in  the  same 
business,  the  transaction  is  not  impugned.  Ordinarily,  corporations  may  be 
formed  without  limit  as  to  capital,  and  may  carry  on  their  business  in  one  or 
many  places  and  in  one  or  many  states.  In  the  absence  of  express  statutes  on 
the  subject,  does  the  law  set  any  limit  to  the  extent  to  which  a  corporation  may 
go  in  enlarging  its  business,  by  buying  up  rival  concerns  or  creating  new 
establishments?    This  question  is  considered  in  the  next  section. 

8.  Whether  the  law  seta  any  limit  to  the  extent  to  which  independ- 
ent bueineaees  may  be  conoolidated  under  the  ownership  and  control 
of  a  single  coii)oration  and  beyond  which  it  will  not  enforce  coiitraots 
in  aid  of  such  consolidation. —  In  the  principal  case  three  out  of  four  con- 
cerns in  Kew  England,  engaged  in  the  manufacture  of  oleomargarine,  imitcyl 
to  form  the  plaintiff  corporation.  There  were  still  other  concerns,  engaged  in 
the  same  business,  in  other  parts  of  the  country.  The  transaction  was  held  to 
be  entirely  legitimate,  and  a  contract  and  restraint  of  trade  in  aid  of  the  con- 
solidated concern  was  enforced.  Had  the  four  concerns  thus  united  the  rea- 
soning of  the  court  leaves  no  doubt  that  it  would  have  been  held  equal^ 
legitimate.  But  suppose  the  plaintiff  had  been  formed  for  the  |i vowed  pur- 
pose, on  the  part  of  its  promoters,  of  combining  all  the  oleomargarine  manu- 
factories in  the  country,  would  the  case  have  been  different?  The  only  case 
which  undertakes  to  deal  with  this  question  is  that  of  Richardson  v.  Buhl,  77 
Mich.  682;  1  Am.  R.  R.  &  Corp.  Rep.  584.  It  was  found  in  that  case  that  the 
Diamond  Match  Company,  a  Connecticut  corporation,  was  organized  for  the 
purpose  of  controlling  the  manufacture  and  trade  in  matches  in  the  United 
States  and  Canada.  This,  of  course,  was  the  intent  of  its  promoters,  and  not 
the  purpose  expressed  in  its  charter.  Its  articles  of  incorporation  simply 
declared  its  purpose  in  the  usual  way,  in  language  broad  enough  to  authorize 
the  carrying  on  the  business  on  a  large  or  snmll  scale.  See  quotation  from 
charter,  1  Am.  R.  R.  &  Corp.  Rep.  586,  587.  So  far  as  can  be  gathered  from 
the  Michigan  case,  the  method  pursued  by  the  company  was  to  induce  existii^ 
manufacturers  to  turn  over  their  plant  and  stock  to  the  company  for  stock 
therein,  and,  if  they  could  not  be  induced  to  thus  consolidate,  then  their  busi' 
ness  was  bought  outright  upon  the  best  terms  that  could  be  made.  The  com- 
pany in  this  way  succeeded  in  acquiring  thirty-one  establishments,  being  sub- 
stantially all  the  factories  engaged  in  that  business  in  the  United  States.  1 
Am.  R.  R  &  Corp.  Rep.  556.  The  corporation  itself  is  apparently  declared  to 
be  an  unlawful  association,  and  the  resulting  aggregation  of  property,  capital 
and  business  is  denounced  as  an  unlawful  ''combination,"  inimicable  to  the 
public  good.  See  especially  the  language  of  Shsbwood,  Ch.  J.,  1  Am.  R.  B. 
A  Corp.  Rep.  554,  555,  and  Chahflin,  J.,  1  Am.  R.  R.  &  Corp.  Rep.  556,  557. 

There  appears,  however,  to  have  been  no  combination  of  independent  cou- 
cems,  which  still  remained  independent,  and  which  still  continued  in  the 
separate  ownership  and  management  of  their  business,  subject  only  to  certain 
xertiictions  imposed  by  the  combination  agreement.    On  the  contrary,  each 
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new  establishment  as  it  was  bought  became  the  absolute  property  of  the 
Diamond  Match  Company  and  a  part  of  its  general  assets.  The  stock  issued 
for  it,  if  it  was  acquired  in  that  way,  did  not  represent  the  particular  property 
transferred,  or  entitle  its  holders  to  such  property,  but  was,  like  all  other  stock 
in  all  other  corporations,  simply  evidence  of  the  holder's  proportional  interest 
in  the  aggregate  property  of  the  concern.  Each  transaction  by  which  the 
Diamond  Match  Comi>any  acquired  the  property  and  business  of  an  inde- 
pendent producer  was  clearly  within  the  powers  conferred  by  its  charter,  and, 
considered  by  itself,  was  in  every  way  legitimate.  Had  the  Diamond  Match 
Company  acquired  merely  two  or  three  or  half  a  dozen  of  the  thirty  odd 
factories,  with,  no  purpose  to  acquire  all,  the  transactions  would  have  been 

'  unimpeachable.  But,  because  the  promoters  and  managers  of  the  corporation 
had  the  purpose  of  acquiring  control  of  the  match  business  of  the  country, 
the  court  holds,  for  such  is  the  necessary  inference  from  its  decision  and  rea- 
soning, that  the  corporation  itself  was  an  illegal  organization,  and  that  each 
and  all  of  its  transactions  in  acquiring  properties  were  affected,  if  not  vitiated, 
by  the  same  unlawful  intent.  According  to  the  Michigan  case  the  Diamond 
Hatch  Company  could  not  have  enforced  any  contract  made  in  furtherance  of 
the  scheme  of  its  managers  from  the  first  step  in  its  course  to  the  final  con- 
summation of  its  purpose.  Nor  could  any  individual,  firm  or  corporation 
enforce  against  the  Diamond  Match  Company,  or  as  between  themselves,  any 
contract  knowingly  made  in  aid  of  such  purpose,  or  any  right  dependent  upon 
such  a  contract.  Sherwood,  Ch.  J.,  says  :  "In  my  judgment  not  only  is  the 
enterprise  in  which  the  Diamond  Match  Company  is  engaged  an  unlawful 
one,  but  the  contract  in  question  in  this  case,  being  made  to  further  its  objects 
and  purposes,  is  void  upon  the  ground  that  it  is  against  public  policy."  1 
Am.  R.  R.  &  Corp.  Rep.  555.  He  refers  to  no  authorities  whatever  in  sup- 
port of  his  position.  Champlin,  J.,  referring  to  the  Diamond  Match  Com- 
pany, says :  **  Such  combinations  have  frequently  been  condemned  by  the 
courts  as  unlawful  and  against  public  policy."  1  Am.  R.  R.  &  Corp.  Rep. 
657.  He  refers  to  a  number  of  authorities,  not  one  of  which,  however,  is  an 
Instance  of  9^uch  a  combination.  They  are  cases  where  independent  concerns 
have  combined,  or  agreed  together  temporarily,  to  control  prices  or  production 
and  prevent  competition. 

At  the  time  in  question  neither  the  statutes  of  Michigan  nor  of  Connecticut 
fixed  any  limit  to  the  capital  which  a  corporation  might  have.  But  few  states 
have  set  any  limit  in  this  regard.     See  2  Stimson  Am.  Stat.  Law,  p.  22, 

*  §  8015.  It  may  be  said  to  be  the  policy  of  the  law,  therefore,  to  permit  cor- 
porations to  have  just  as  large  a  capital  and  do  just  as  large  a  business  as  they 
please.  There  is  no  doubt  but  what  a  corporation,  organized  to  manufacture 
and  sell  matches,  could  build  and  operate  as  many  different  factories  in  as 
many  different  places  as  it  saw  fit.  Ko  principle  of  law  denies  it  this  power. 
But  a  corporation  with  power  to  build  and  equip  a  factory  may  buy  one 
already  built  and  equipped.  And  if  it  may  build  thirty,  why  may  it  not  buy 
thirty  ?  Clearly  it  may  if  it  is  not  actuated  by  a  purpose  to  monopolize  the 
business. 

The  question  then  is  whether  the  purpose  on  the  part  of  the  corporation  or 
its  managers  to  acquire  control  of  a  particular  trade  is  an  unlawful  purpose. 
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tach  88  will  render  void  all  contracts  made  in  furtherance  of  the  scheme. 
It  is  difficult  to  see  why  any  different  rule  should  apply  to  corporations  than 
to  individuals  or  firms  in  this  respect.  The  particular  transactions  of  the 
Diamond  Match  Company,  by  which  it  acquired  its  various  plants,  were  not 
unlawful  in  themselves.  They  were  only  made  unlawful  by  the  existence  of 
a  purpose  to  acquire  all.  If  an  individual  or  firm  had  entered  upon  the  same 
scheme,  with  the  same  purpose,  all  transactions  in  execution  of  the  purpose 
would  have  been  equally  unlawful.  The  question  then  is  broadened  to  this, 
whether  the  existence  of  a  purpose  on  the  i>art  of  an  individual,  firm  or  cor- 
poration, to  acquire  control  of  a  particular  trade,  will  vitiate  every  contract 
made  in  furtherance  of  such  purpose,  in  the  sense  that  the  law  will  not 
enforce  it? 

Before  passing  to  this  question  it  may  be  well  to  say  that,  so  far  as  the  con- 
solidation of  independent  establishments  under  corporate  management  is  con- 
cerned, we  have  reference  only  to  cases  where  the  corporation  is  bona  fide,  and 
the  establishments  to  be  consolidated  are  purchased  absolutely  and  in  good 
faith,  and  the  whole  are  unified  as  one  common  property.  Such  cases  are  to 
be  distinguished  from  those  where  the  corporation  is  used  as  a  mere  cover  for 
a  combination  of  independent  dealers  or  producers,  as  in  the  following  cases : 
Stndt  V.  National  Harrow  Co.,  18  N.  Y.  Supp.  224;  Clancy  v.  Onondaga  Fine 
Salt  Mfg.  Co.,  62  Barb.  895;  American  Biscuit  <&;Mfg.  Co.  v.  Klotz,  44  Fed. 
Rep.  721. 

D.  Whether  the  Purpose  of  Ag<^uiriko  the  Practical  Monofolt  of 
AKT  Trade  or  Business  will  Render  Void  Contracts  Made  in  Pursu- 
ANCB  OF  Such  Purpose. 

9.  I>iifer0iit  modes  in  which  a  practical  monopoly  of  any  trade  or 
boainess  may  be  acquired  or  eatabliahed. —  A  practical  monopoly  of  any 
trade  or  business  exists  when  substantially  the  whole  of  the  trade  or  business 
is  in  the  hands  of  a  single  concern,  or  when  all  the  different  concerns  engaged 
in  the  business  are  so  united  by  some  form  of  agreement  or  arrangement  that 
all  competition  is  extinguished,  and  the  entire  trade  or  business  is  controlled 
and  managed  by  some  central  authority.  (1)  Such  a  monopoly  may  be 
brought  about  as  the  result  of  competition.  One  concern  may  succeed  in 
driving  all  competitors  to  the  wall,  and  thus  remain  sole  possessor  of  the 
field.  This  is  the  complete  success  and  final  consummation  of  the  principle 
of  competition.  (2)  The  one  concern,  instead  of  driving  competitors  to  the 
wall  may  buy  them  out,  and  thus  accomplish  the  same  end.  (3)  All  the  dif- 
ferent competitors  may  unite  bona  fide  into  a  partnership  or  corporation,  and 
thus  secure  a  complete  unification  of  diverse  properties  and  interests.  (4)  Or, 
as  already  suggested,  the  different  competitors  may  enter  into  some  agreement 
or  arrangement,  by  which,  without  complete  unification,  the  entire  trade  or 
business  is  controlled  by  one  central  authority.  (5)  Finally,  a  monopoly  may 
be  brought  about  by  the  employment  of  some  or  all  of  these  methods,  so  as 
to  produce  the  desired  result. 

The  last  method  needs  no  separate  consideration.  The  first  is  unquestion- 
ably legitimate.  The  law  favors  competition,  and  so  long  as  only  lawful  means 
are  employed,  the  law  sets  no  bounds  to  the  amount  of  trade  one  may  acquire 
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thereby,  or  to  the  ruin  which  may  be  inflicted  upon  others.  The  fourth 
method  is  as  unquestionably  illegal  as  the  first  is  legitimate.  Nester  v.  Con- 
tinental Brewing  Co.,  post  and  note.  The  second  and  third  methods  present 
more  difficulty.  There  is  no  principle  of  the  common  law  which  can  be 
invoked  to  prevent  the  establishment  of  a  monopoly  in  either  of  these  ways. 
The  only  question  is  whether  it  will  enforce  contracts  made  with  that  object 
in  view  and  the  enforcement  of  which  will,  or  may,  contribute  towards  the 
consummation  of  the  end  sought.  A  monopoly  is  established  according  to 
the  second  method  by  one  concern  successively  buying  out  all  competitors. 
If  all  competitors  unite  in  a  corporation  according  to  the  third  method,  the 
consolidation  must  be  worked  out  by  the  corporation  buying  the  business  of 
the  several  constituents.  This  is,  therefore,  the  same  process  as  the  second. 
The  union  of  competitors  in  a  firm,  according  to  the  third  method,  could  only 
be  applied  in  cases  of  individuals  and  firms,  and  might  then  be  accomplished 
by  a  single  transaction  in  which  all  unite,  or  by  successive  transactions,  begin- 
ning with  the  union  of  two  or  more  and  the  subsequent  bringing  in  of  the 
others.  Three  questions  are,  therefore,  presented  which  form  the  caption  of 
the  next  section. 

10.  (1)  Will  the  purchase  by  one  competitor  of  the  businewi  of 
another  be  enforced  by  the  courts  when  the  purchase  is  made  with  the 
intent  of  buying  out  all  competitors  and  thus  securing  a  practical 
monopoly  of  the  business  P  (2)  Will  a  contract  of  partnership  between 
two  or  more  competitors  be  enforced  when  made  with  the  intent  of 
bring^g  in  all  other  competitors,  if  possible  P  (8)  Will  a  contract  of 
IMurtnership  between  all  those  engaged  in  the  same  trade  or  business 
be  enforced,  the  result  being  to  establish  a  practical  monopoly  P — These 
questions  might  be  reduced  to  one  —  will  the  courts  enforce  a  contract  mi^de 
with  the  intent  of  establishing,  and  which,  if  enforced,  may  either  aid  in 
establishing  or  actually  establish  a  practical  monopoly?  But  we  may  perhaps 
better  consider  the  questions  in  the  form  first  stated.  Tlie  transaction  by 
which  one  buys  out  a  competitor  and  takes  from  him  a  covenant  not  to  com- 
pete in  the  same  business  is,  upon  its  face^  entirely  legitimate.  In  discussing 
the  tendency  of  such  contracts  to  create  monopolies,  and  prevent  competition, 
and  the  propriety  of  permitting  them  to  be  made  with  such  ends  in  view,  the 
New  York  Court  of  Appeals  says:  "  We  are  not  aware  of  any  rule  of  law 
which  makes  the  motive  of  the  covenantee  the  test  of  the  validity  of  such  a 
contract."  Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  473.  483.  In  Chappel 
V.  Brock  way,  21  Wend,  157,  it  was  held  that  a  restraint  of  trade,  in  connec- 
tion with  the  sale  of  a  business  to  a  competitor  was  valid,  though  the  object 
of  the  purchaser  was  to  secure  a  practical  monopoly  of  the  business  and  the 
effect  of  the  sale  was,  for  the  lime  being,  to  establish  such  a  monopoly.  It  is 
not  what  the  parties  have  in  mind  that  determines  whether  a  contract  is 
against  public  policy,  nor  what  has  actually  resulted  or  actually  been  done 
under  the  contract.  It  is  the  tendency  of  the  contract  and  wluit  may  he  don4 
under  it  that  forms  the  tcit  of  legality.  See  §  8  of  note  to  Gamewell  Fire 
Alarm  Tel.  Co.  v.  Crane,  ante,  p.  97. 

The  determination  of  what  is  for  or  against  public  policy  may,  and  usually 
does,  depend  upon  a  balancing  of  conveniences  and  inconveniences,  of  good 
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tendencies  and  bad  tendencies.  This  is  especially  the  case  of  contracts  in 
restraint  of  trade.  A  restraint  considered  by  itself  is  necessarily  and  to 
some  extent  an  injury  to  the  individual  and  to  the  public.  Hence  the  rule 
that  a  restraint  of  trade,  if  nothing  more  appears,  is  invalid.  §  41  of  note 
to  Richards  v.  American  Desk  &  Seating  Co.,  ante,  p.  171.  But  it  is  for  tlie 
benefit  of  the  individual  and  the  public  that  a  person  should  be  able  to  sell 
his  business  to  the  best  advantage,  and,  therefore,  that  he  should  be  able  to 
preclude  himself  from  competition  with  the  purchaser.  The  advantage  of 
such  a  restraint  is  found  to  overbalance  the  disadvantage,  and  so  on  the  whole 
to  tend  to  the  public  good.  Hence  the  general  rule  that  reasonable  restraints 
are  not  against  public  policy. 

It  may  be  conceded  that,  as  a  general  rule»  whatever  tends  to  prevent  com- 
petition or  to  create  a  monopoly  is  opposed  to  public  policy.  If  one  com- 
petitor  buys  out  another,  or  if  two  or  more  competitors  combine  to  form  |i 
partnership  or  corporation,  the  transaction  tends  to  prevent  competition  and 
tends  to  create  a  monopoly.  If  the  transaction  was  repeated  a  sufficient  num- 
ber of  times,  the  result  must  ultimately  be  the  doing  away  with  all  com- 
petition and  the  establishing  of  a  monopoly,  so  far  as  that  is  possible  under 
present  conditions.  But  if  one  competitor  could  not  sell  out  to  another,  or 
two  could  not  combine  into  a  partnership  or  corporation,  the  most  injurious 
consequences  would  result.  The  freedom  of  contract  would  be  unduly 
restricted,  the  public  would  be  deprived  of  the  benefit  of  many  economies  in 
business,  and  those  engaged  in  trade  would  often  be  compelled,  either  to  con- 
tinue in  a  business  against  their  choice  and  to  their  detriment,  or  to  submit  to 
ruinous  sacrifices.  The  balance  of  advantage  seems  clearly  in  favor  of  uphold- 
ing the  validity  of  such  contracts,  and  there  is  no  auUiority  to  the  contrary. 

If  the  law  will  enforce  a  contract  by  which  one  competitor  buys  out  another, 
will  it  not  enforce  any  number  of  repetitions  of  the  contract  which  the  ven- 
dee may  choose  to  make,  even  to  the  extent  of  his  buying  out  all  competitors  ? 
If  not,  where  is  the  line  to  be  drawn  and  upon  what  principle  ?  Will  the  law 
sustain  a  man  in  buying  out  one-half,  three-fourths  or  nine-tenths  of  his  com^ 
petitors,  while  frowning  upon  his  purpose  of  buying  out  all  ?  There  is  cer- 
talnly  no  rational  basis  upon  which  a  limitation  can  be  fixed.  So  with  regard 
to  the  formation  of  partnerships  and  corporations  by  competitors.  If  the  law 
will  enforce  a  contract  by  which  two  competitors  unite  in  a  partnership  or 
corporation,  why  will  it  not  enforce  a  contract  by  which  any  number  so  unite  ? 
There  is  no  rational  basis  for  any  limitation. 

Again,  a  trade  may  be  local  and  confined  to  a  single  town,  or  county  or 
other  very  limited  territory,  or  it  may  extend  to  a  state,  to  the  entire  nation 
or  even  be  world  wide.  If  it  is  against  public  policy  for  one  person,  or  one 
concern,  to  engross  the  whole  of  a  national  trade,  is  it  not  equally  against 
public  policy  for  one  person  or  concern  to  engross  the  whole  of  any  local 
trade  ?  What  is  said  by  the  New  York  Court  of  Appeals  in  regard  to  con- 
tracts in  restraint  of  trade  applies  equally  here.  "If  contracts  in  general 
restrsint  of  trade,  where  the  trade  is  general,  are  void  as  tending  to  monop- 
olies, contracts  in  partial  restraint,  where  the  trade  is  local,  are  subject  to  the 
same  objection,  because  they  deprive  the  local  community  of  the  services  of 
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the  covenantor  in  the  particular  trade  or  calling,  and  prevent  his  becoming  a 
competitor  with  the  covenantee.  We  are  not  aware  of  any  rule  of  law  which 
makes  the  motive  of  the  covenantee  the  test  of  the  validity  of  such  a  con- 
tract." Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  478,  483.  According  ta 
this  authority,  if  it  is  against  public  policy  for  a  person  to  acquire  control  of  a 
trade  that  is  national,  it  is  equally  against  public  policy  for  a  person  to 
acqiUre  control  of  a  trade  that  is  local ;  and,  conversely,  if  a  contract  is  valid 
which  secures  to  one  person  control  of  a  local  trade,  there  is  nothing  unlaw- 
ful in  a  purpose  to  acquire  control  of  a  national  trade,  nor  in  contracts  made 
in  furtherance  of  such  purpose.  Now,  if  there  are  two  grocers  in  a  small  town 
competing  with  each  other,  and  only  two,  and  one  buys  out  the  other  for  the 
express  purpose  of  acquiring  control  of  the  business  and  preventing  competi- 
tion, the  transaction  is  perfectly  legitimate  (see  note,  Richards  v.  American 
Desk  &  Seating  Co.,  ante,  p.  09) ;  and  yet  this  transaction  would  affect  each 
member  of  the  local  community  in  precisely  the  same  way  as  each  citizen  of 
the  republic  would  be  affected,  if  all  the  flour  mills  of  the  country  were  to 
be  brought  into  one  common  ownership  and  control.  If  the  former  transaction 
is  lawful,  why  not  the  latter  ?  Does  the  legality  of  the  transaction  depend 
upon  the  number  of  individuals  affected  ?  If  so,  how  many  must  be  affected 
to  render  the  transaction  illegal  ? 

All  these  considerations  lead  to  the  conclusion  that  the  three  questions 
stated  at  the  beginning  of  this  section  must  be  answered  in  the  affirmative. 
The  only  doubt  would  seem  to  be  as  to  corporations  and  their  right  to  acquire 
a  monopoly  of  a  trade  or  business  by  buying  out  or  absorbing  all  competitors. 
This  doubt  arises,  not  because  any  different  principles  apply  to  corporations 
than  to  individuals  and  firms,  but  because  of  the  decision  of  the  Michigan 
court  in  the  case  of  the  Diamond  Match  Company.  We  offer  in  the  next  sec- 
tion some  further  suggestions  with  special  reference  to  the  facts  presented  in 
that  case. 

11.  Some  further  suggestions  with  special  reference  to  the  acquir* 
ing  of  the  practical  monopoly  of  a  trade  or  business  by  a  corporation 
through  the  process  of  absorption  and  purchase.  —  Undoubtedly  there 
are  very  many  strong  expressions  of  opinion  to  be  found  in  the  cases  to  the 
effect  that  whatever  tends  to  create  a  monopoly  is  opposed  to  public  policy. 
See  the  cases  cited  in  note  to  Nestor  v.  Continental  Brewing  Co.,  post.  By 
"monopoly,"  as  employed  in  these  cases,  is  meant  what  we  have  termed  a 
practical  monopoly,  or  the  bringing  under  one  control  substantially  all  of  any 
trade  or  business.  Following  the  bent  of  these  opinions,  the  Michigan  court 
held  the  Diamond  Match  Company  to  be  an  illegal  organization  because  its 
incorporators  and  managers  designed  that  it  should  acquire  a  monopoly  of  the 
match  business.  It  may  be  that  this  precedent  will  be  followed,  and  that 
wherever  such  a  design  can  be  imputed  to  a  corporation  it  will  be  declared  to 
be  an  illegal  body,  and  that  all  contracts  made  by  it  in  pursuance  of  such 
design  will  be  treated  as  void.  If  so,  consistency,  as  we  have  already  shown, 
would  require  that  the  same  rule  should  be  applied  to  individuals  and  firms 
pursuing  the  same  purpose  by  the  same  methods. 

But  monopolies  are  not  illegal  at  common  law.  No  person  could  be  pun- 
ished because  he  had  acquired  a  monopoly  of  any  trade  or  business.    Nor 
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would  he  be  liable  to  any  civil  action  by  one  conceiving  himaelf  to  be  injured 
thereby,  as  by  being  charged  more  than  was  conceived  to  be  a  fair  price  for 
any  service  or  commodity,  or  by  being  ruined  in  his  business  by  legitimate 
competition.  Ladd  v.  Southern  Cotton  Press  &  Mfg.  Co.,  53  Tex.  172;  Mogul 
Steamship  Co.  v.  McGregor,  21  Q.  B.  Div.  544;  28  Q.  B.  Div.  598;  (1892)  App. 
Cas.  25. 

Moreover,  the  law  does  not  prevent  the  establishment  of  monopolies,  but 
permits  and  even  aids  their  establishment  by  lawful  means.  These  lawful 
means  are  competition,  the  buying  out  of  competitors,  and  the  union  of  com- 
petitors in  partnerships.  Corporations  may  not  unite  in  partnerships  for  lack 
of  legal  capacity  to  do  so.  1  Am.  R.  R.  &  Corp.  Rep.  688.  But  corpora- 
tions may  buy  out  competitors,  and  no  principle  of  law  imposes  any  limita- 
tions upon  their  power  to  do  so.  For  more  than  200  years  it  has  been 
considered  as  legitimate  to  buy  trade  as  to  acquire  it  by  competition. 
No  case  has  as  yet  set  any  limit  to  the  amoimt  of  trade  or  number  of  compet- 
itors that  an  individual  or  firm  may  thus  buy  out.  And  no  case  has  done  so 
with  reference  to  corporations,  unless  it  is  that  of  Richardson  v.  Buhl,  1  Am. 
R  R  &  Corp.  Rep.  584. 

It  is  said  of  the  Diamond  Match  Company,  in  the  Michigan  case,  that  "the 
sole  object  of  the  corporation  is  to  make  money,  by  having  it  in  its  power  to 
raise  the  price  of  the  article,  or  diminish  the  quantity  to  be  made  and  used, 
at  its  pleasure."  Undoubtedly,  it  is  the  object  of  all  persons  engaged  in  trade 
to  make  money,  and  individuals  combine  into  firms,  and  firms  into  corporations 
and  corporations  into  trusts  in  order  to  make  more  money  united  than  all  could 
make  singly.  But  how  is  such  a  concern  as  the  Diamond  !Match  Company, 
with  a  large  number  of  plants  on  its  hands  and  a  vast  capital  invested,  to  make 
money?  Manifestly,  it  can  only  do  so  by  selling  vast  quantities  of  matches. 
To  succeed  in  selling  vast  quantities  of  matches  it  must  put  the  price  at  such 
a  figure  as  will  induce  consumption.  Great  economies  are  possible  in  the  use  of 
matches.  They  are  very  cheap  and  are  used  with  corresponding  extravagance. 
If  the  cost  was  much  greater  the  consumption  would  be  much  less.  A  large 
profit  on  small  sales  may  be  less  in  the  aggregate  than  a  small  profit  on  large 
lales. 

Again,  no  person  can  now  have  a  monopoly  of  any  trade  in  the  strict  sense 
of  having  the  exclusive  right  to  carry  on  such  trade.  If  such  a  concern  as  the 
Diamond  Match  Company  puts  the  price  of  its  commodities  too  high,  it  may 
at  any  time  induce  competition.  Moreover,  every  such  concern  takes  the 
chances  of  the  invention  of  new  processes  of  manufacture  or  the  discovery  of 
some  substitute  for  the  product  manufactured,  which  may  greatly  impair  or 
entirely  annihilate  its  business;  and  such  inventions  and  discoveries  are  stimu- 
lated and  rendered  all  the  more  probable  by  the  fact  of  excessive  profits  in  any 
trade. 

Now,  all  these  considerations  are  legitimate  in  discussing  matters  of  public 
policy,  and  the  question  is  whether  individuals,  firms  and  corporations  should 
not  be  left  free  to  pursue  trade  in  their  own  way,  upon  a  large  scale  or  small,, 
according  to  their  choice  or  ability,  provided  always  that  they  abstain  from  the 
use  of  any  unlawful  means.  For  the  courts  to  undertake  to  set  limits  to  the 
amount  of  trade  which  one  concern  may  acquire  or  control  is  to  strike  at  the 
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roots  of  all  industrial  and  commercial  enterprise,  and  to  set  up  an  arbitrary 
rule  which  cannot  be  applied  in  practice  without  leading  to  inextricable  con- 
fusion and  contradiction.  One  rule  cannot  be  made  for  corporations  and 
another  for  individuals  and  firms;  one  rule  cannot  made  for  trade  which  ia 
national  and  another  for  trade  which  is  local.  And  yet  the  same  rule  cannot 
be  applied  to  all  without  leading  to  manifest  injustice  and  absurdity. 

If  the  aggregation  of  enormous  amounts  of  capital  under  corporate  man- 
agement, and  the  advantages  which  that  confers  in  the  pursuit  of  trade,  are  a 
menace  to  the  welfare  of  the  country,  it  belongs  to  the  legislature  to  correct 
the  evil.  If  the  legislature  authorizes  such  aggregationa  of  capital  it  is  not 
for  the  courts  to  say  that  it  is  against  public  policy.  Nor  is  it  for  the  courts 
to  say  that  a  corporation  created  by  the  legislature,  and  authorized  to  pursue 
a  particular  business  or  trade,  may  not  do  so  to  the  same  extent  and  with  the 
same  ambitious  purpose  that  would  be  lawful  In  an  individual,  having  th^ 
same  capital.  The  legislature,  of  course,  may  fix  any  limit  it  pleases  to  the 
amount  of  stock  a  corporation  may  have,  to  the  amount  of  property  it  may 
own  or  acquire,  to  the  amount  of  surplus  it  may  acciunulate,  and  the  amount 
of  indebtedness  it  may  incur,  and  may  further  circumscribe  its  opemtiona  in 
any  manner  it  pleases.  But  so  long  as  the  legislature  creates  or  authorizes 
corporations  without  limit  as  to  the  amount  of  their  capital  stock  or  property^ 
and  without  limit  as  to  the  extent  or  place  or  manner  in  which  they  shall  prose- 
cute their  business,  it  would  seem  to  be  an  inculcation  of  legislative  intent 
and  of  public  policy  that  they  should  be  left  untrammeledin  these  respects,  and 
subject  only  to  such  implied  restraints  and  limitations  as  apply  to  individuals. 
If  the  magnitude  and  enterprise  of  corporations  is  to  be  curbed  it  should  be 
left  to  the  legislature  to  do  so.  Such  enterprises  as  the  Diamond  Match  Com- 
pany could  be  prevented  by  limiting  the  capital,  indebtedness  and  proper^ 
which  a  corporation  might  have  or  incur,  or  by  forbidding  corporations  from 
purchasing  the  business  or  property  of  any  other  corporation.  A  bona  fide 
corporation,  like  the  Diamond  Match  Company,  organized  to  buy  outaUthoae 
^iig&ged  in  a  particular  trade  or  business,  and  thus  to  secure  sole  oontrol  of 
that  trade  or  business  for  the  time  being,  differs  widely,  and  can  scarcely  be 
said  to  bear  any  analogy  to  an  agreement  or  combination  between  independent 
dealers  and  producers,  which  does  not  result  in  an  actual  bona  fide  union  of 
their  property  and  business,  but  is  made  solely  to  prevent  competition 
between  themselves^  to  establish  and  maintain  prices,  and  to  limit  the  amount 
of  a  commodity  which  the  parties  should  produce  or  supply.  In  agreements 
of  this  sort  the  preventing  of  competition  is  not  a  mere  incident  resulting  from 
a  transaction  which  the  law  favors  and  which  public  policy  approves,  but  it  is 
the  entire  end  and  aim  of  the  agreement.  The  Diamond  Match  Company  has 
been  called  a  *'  combination  "  and  a  ''  trust,"  but  it  was  no  more  of  either  than 
the  corporation  in  the  principal  case,  or  than  the  bona  fide  union  of  two  com- 
petitors in  a  partnership.  These  suggestions  of  doubts  as  to  the  correctness  of 
the  decision  in  the  case  of  the  Diamond  Match  Company  are  strongly  supported 
by  much  of  the  reasoning  in  Mogul  Steamship  Co.  v.  McGregor,  21  Q.  B.  Div, 
644  (1888);  28  Q.  B.  Div.  598  (1889);  (1892)  App.  Gas.  25. 
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Nestek  et  al.  v.  CoNrmBNTAL  Brewikg  Co.  et  al* 

(Supreme  Court  of  Pennsylvania,  May  14,  18ft4.) 

1.  AOREEMBKTS  OR  00MBINATI0K8  AMONG  INDEPENDENT  TRADERS  TO  CON- 
TROL PRICES  AND  PREVENT  COMPETITION.  VALIDITY.  A  Combination  among 
a  number  of  brewers  of  a  city  to  control  the  price  of  beer  within  the  city  is 
illegal,  as  imposing  a  restraint  of  trade  injurious  to  the  public 

2.  Such  agrrbmbntb  neoed  not  relate  to  thb  necessaries  of  life  to 
BB  INVALID.  Agreements  to  control  prices  and  prevent  competition  need  not 
relate  to  the  necessaries  of  life  in  order  to  be  invalid;  it  is  enough  that  they 
relate  to  articles  of  daily  consumption  or  in  common  use,  and  beer  is  of  thjs 
dass. 

3.   RiOBT,  AS  RHTWliim  THB  PARTIES,  TO  ENFORCE  THE  PAYMENT  OF  MONET 

DUR  UNDER  SUCH  AeRBBMRNTB.  Where  an  association  is  formed  to  enable  its 
members  to  control  the  price  of  a  commodity  of  daily  consumption,  courts 
will  not  lend  their  aid  to  a  member,  or  his  assignee,  who  has  notice  of  the 
nature  of  the  combination,  to  recover  the  money  due  the  member  under  the 
provisicHis  of  the  comblnatioiL 

SUIT  by  Samuel  K.  Neeter  and  others  against  the  Continental 
Brewing  Company  and  others  (being  by  the  assignees  of  one 
member  of  an  association  against  the  association  and  the  remain- 
ing members)  to  compel  an  accoimt  and  payment  of  moneys 
alleged  to  be  due  to  complainants.  A  demurrer  was  sustained  to 
the  bill,  and  plaintiffs  appeal. 

The  following  is  the  opinion  of  Biddle,  J. : 

'^  The  bill  of  complaint  in  this  case  sets  out  that  the  defendants 
became  members  of  the  Brewers'  Association  of  Pliiladelphia^ 
which  is  an  unincorporated  association,  familiarly  known  among  its 
members  as  the  ^  Brewers'  Pool,'  and  also  as  the  ^  Pool ; '  that, 
under  the  articles  of  agreement,  the  defendants  became  indebted 
to  them  in  a  large  amount  of  money,  and  that  they  have  made 
repeated  demands  upon  them  for  an  account,  and  for  payment  of 
the  amount  due  them  under  the  provisions  of  the  agreement,  but 
the  said  account  and  payment  have  been  *ref used.  They,  there- 
fore, pray  that  an  account  may  be  taken,  by  and  under  the  decree 
and  direction  of  the  court,  of  all  the  dealings  and  transactions  of 
the  said  the  Brewers'  Association  of  Philadelphia,  under  the  afore- 
said agreement,  for  the  said  term,  beginning  on  July  1,  1886,  and 
ending  on  June  30,  1887,  and  that  the  amounts  found  due  shall 
be  paid  over.  To  this  demurrers  have  been  filed  by  several  of 
the  defendants,  alleging  '  (1)  that  the  plaintiffs  have  not,  in  and 
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by  their  said  bill,  shown  such  facts  as  would  entitle  them  to  the 
relief  prayed  for ;  and  (2)  that  the  said  agreement  set  out  in  the 
said  bill,  and  alleged  to  have  been  entered  into  by  the  said  Enter- 
prise Brewing  Company,  Limited,  and  the  defendants,  and  which 
the  said  plaintiffs  seek  to  enforce,  is  not  such  an  agreement  as  a 
court  of  equity  will  enforce,  because  the  same  is  an  agreement 
against  public  policy,  and  in  restraint  of  trade.'  The  agreement, 
by  the  fifth  section,  provides  that '  the  undersigned  hereby  stipu- 
late and  bind  themselves,  one  to  the  other,  and  do  hereby  agree, 
one  with  the  other,  not  to  sell  and  deliver  any  beer  in  the  city 
and  county  of  Philadelphia  and  Camden  and  Camden  county,  N. 
J.,  or  which  is  to  be  used  in  the  city  and  county  of  Philadelphia, 
Camden  and  Camden  county,  N.  J.,  after  July  1,  1886,  to  any 
new  trade,  or  any  other  brewers'  customer  or  customers  that 
belong  to  this  association,  during  the  continuance  of  this  agree- 
ment, at  less  than  eight  dollars  a  barrel.'  For  the  violation  of 
this  agreement  the  severest  penalties  are  then  provided.  By  the 
sixteenth  article  *  the  board  of  trustees  may  call  the  association 
together  from  time  to  time,  and  at  any  such  meeting  the  price  at 
which  beer  may  be  sold  may  be  changed  by  a  vote  of  not  less 
than  two-thirds  of  all  the  members  belonging  to  said  association 
at  the  time  of  voting  thereon.'  These  are  the  only  sections  to 
which  the  demurrer  would  apply,  and  which  it  is  necessary  to 
consider  at  this  time. 

'^  It  cannot  be  gainsaid  that  the  object  of  this  combination  is 
to  enable  the  forty-five  brewers  of  the  county  of  Philadelphia, 
individuals,  firms  and  corporations,  who  have  entered  into  it,  to 
regulate  and  control  the  sales  and  prices  of  beer  within  the  city 
of  Philadelphia  and  the  county  of  Camden,  N.  J.  It  certainly  is 
a  combination  in  restraint  of  trade,  tending  to  destroy  competi- 
tion, and  to  create  a  monopoly  in  an  article  of  daily  consumption. 
Is  this,  therefore,  a  matter  in  which  a  court  of  equity  will  inter- 
fere ?  It  has  been  strAiuously  urged,  and  innumerable  authorities 
have  been  cited  to  prove,  that  contracts  in  partial  restraint  of 
trade,  limited  by  time  and  space,  have  been  sustained,  and 
that  inasmuch  as  this  only  applies  to  1,250,000  of  people,  and 
the  space  which  they  occupy,  tlie  agreement  is  perfectly  law- 
ful. While  we  admit  the  principle,  we  fail  to  see  that  it  has  any 
application  to  this  case.     Where  a  barber  contracts  not  to  open 
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a  shop  within  one  square  of  another,  for  the  space  of  six  months, 
equity  would  no  doubt  interfere  to  prevent  its  violation.  But 
suppose  it  had  been  a  gambling  house,  or  a  house  of  ill-fame, 
instead  of  a  barber  shop,  equity  would  then  refuse  to  interfere, 
because  these  establishments  are  held  to  be  illegal,  and  their 
recognition  against  public  policy.  The  question  would  be  there, 
as  here,  not  a  question  of  time  and  space,  but  a  question  whether 
equity  would  take  cognizance  of  such  a  subject.  The  restriction 
would  rather,  in  a  case  of  this  sort,  make  the  plan  more  objection- 
able. The  fact  that  the  city  was  to  be  placed  in  a  worse  position 
than  all  the  rest  of  the  state  could  not  certainly  be  in  accordance 
with  any  enUghtened  system  of  public  policy.  Professor  Patterson, 
in  his  recent  work  on  the  Law  of  Contracts  in  Restraint  of  Trade, 
after  an  able  and  exhaustive  examination  of  all  the  authorities, 
says  (p.  51) :  ^  The  rule  that  is  deducible  from  the  cases  seems  to 
be  that  restraints  on  competition  and  production  are  valid,  pro- 
vided they  be  for  the  necessary  protection  of  the  parties'  inter* 
ests ;  but  combinations  between  producers,  to  limit  production 
and  to  enhance  prices,  are  opposed  to  public  policy,  and  are  not 
merely  void  contracts,  but  ai'e  offenses,  and  punishable  as  such.' 
This  doctrine  is  clearly  that  of  our  own  state.  See  Morris  Run 
Coal  Co.  V.  Barclay  Coal  Co.,  68  Penn.  St.  173.  That  this  agree- 
ment is  a  necessary  protection  of  the  parties'  interests  is  not 
averred,  and  we  do  not  understand  is  contended.  Where  a  price 
is  fixed  arbitrarily  for  which  a  manufactured  article  may  be  sold, 
it  necessarily  limits  the  production  of  that  article  to  the  amount 
that  can  be  sold  for  that  price.  An  increased  price  put  upon  an 
article  restricts  its  sale,  and  the  restricted  sale  necessarily  reduces 
the  production.  It  is  no  answer  to  say :  '  We  do  not  restrict  your 
production.  You.  may  produce  any  amount  you  like.  We  only 
restrain  your  sale  of  it.'  Is  this  not  practically  a  limit  to  pro- 
duction? Where  a  pool  or  combination  reserves  the  right  to 
r^ulate  prices,  they  can,  by  the  manipulation  of  prices,  drive 
their  competitors  out  of  business,  create  a  monopoly,  and  enhance 
at  their  pleasure  the  prices  to  consumers. 

^^  It  is  also  contended  here  by  the  complainants  that  the  con- 
sideration is  executed,  and,  therefore,  in  accordance  with  a  line  of 
cases,  the  iUegal  nature  of  the  original  transaction  will  not  be 
inquired  into.     The  test,  however,  as  to  whether  a  demand  con- 
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nected  with  an  illegal  transaction  is  capable  of  being  enforced 
at  law,  is  whether  the  plaintiff  requires  the  aid  of  the  illegal 
transaction  to  establish  his  case.  If  the  plaintiff  cannot  open  his 
case  without  showing  that  he  has  broken  the  law,  a  court  will  not 
assist  him.  Swan  v.  Scott,  11  Serg.  &  K.  164 ;  Morris  Run  Coal 
Co.  V.  Barclay  Coal  Co.,  supra.  Now,  in  this  case,  the  bill  itself 
dets  out  the  agreement,  prays  that  it  may  be  taken  as  part  of  the 
bill,  asks  for  an  account,  and  calls  upon  a  court  of  equity  to 
enforce  it.  It  is  the  very  transaction,  itself,  complained  of  as 
illegal,  that  we  are  asked  to  enforce.  Believing  this  agreement  to 
be  against  public  policy,  we  sustain  the  demurrers,  and  dismiss 
the  bill." 

John  O.  Bovmum^  Theo.  P.  Matthews  and  Futman  Sh&ppard^ 
for  appellants.  Henry  P.  Brown^  John  K,  Valentine^  Jo8^h 
Z.  TuUy  John  Dolman  and  Samiuel  Chostine  Thompson^  for 
appellees. 

Sterrett,  Ch.  J.  The  conclusions  of  fact  found  by  the  learned 
court  below  were  amply  justified  by  the  record :  "  It  cannot  be 
gainsaid  that  the  object  of  this  combination  is  to  enable  the  forty- 
five  brewers  of  Philadelphia,  individuals,  firms  and  corporations, 
who  have  entered  into  it,  to  regulate  and  control  the  sale  and 
price  of  beer  within  the  city  of  Philadelphia  and  the  county  of 
Camden,  N,  J.  It  certainly  is  a  combination  in  restraint  of  trade, 
tending  to  destroy  competition  and  create  a  monopoly  in  an 
article  of  daily  consumption."  The  appellants,  however,  conced- 
ing these  to  be  the  facts,  insist  that  the  contract  was  not  witliin 
the  prohibition  of  public  policy,  because  the  restraint  was  but  par- 
tial. "  Contracts  in  partial  restraint  of  trade,  which  the  law  sus- 
tains, are  those  which  are  entered  into,  by  a  vendor  of  a  business 
and  its  good  will,  with  his  vendee,  by  which  the  vendor  agrees 
not  to  engage  in  the  same  business  within  a  limited  territory ;  and 
the  restraint,  to  be  valid,  must  be  no  more  extensive  than  is  rear 
sonably  necessary  for  the  protection  of  the  vendee  in  the  enjoy- 
ment of  the  business  purchased.  But,  in  the  present  case,  there 
is  no  purchase  or  sale  of  any  business,  nor  any  other  analogous 
circumstances,  giving  to  one  party  a  just  right  to  be  protected 
Bgainst  competition  from  the  other.     All   the  members  of  thd 
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aaaociation  are  engaged  in  the  eame  business  within  the  same  ter- 
ritory; and  the  object  of  the  association  is,  purely  and  sim- 
ply, to  silence  and  stifle  all  competition  as  between  its  mem- 
b«rB.     No  equitable  reason  for  such  restraint  exists.     *     *     * 
More  Y.  Bennett,  140  111.   69 ;   29  N.  E.  Bep.  888.    The  test 
question,  in  eYery  case  like  the  present,  is  whether  or  not 
a  contract  in  restraint  of   trade  exists,  which  is  injurious  to 
the  public  interests.     If  injurious,  it  is  void,  as  against  public 
policy.     Courts  will  not  stop  to  inquire  as  to  the  degree  of  injury 
inflicted.    It  is  enough  to  know  that  the  natural  tendency  of  such 
contracts  is  injurious.     So,  it  is  obviously  immaterial  whether  the 
restraint  be  general  or  partial.    The  application  of  the  rule  does 
not  depend  upon  the  number  of  those  who  may  be  implicated,  or 
the  extent  of  space  included,  in  the  combination,  but  upon  the 
existence  of  injury  to  the  public.     One  combination,  consisting  of 
but  part  of  those  engaged  in  a  given  branch  of  trade,  may  amount 
to  a  practical  monopoly,  while  another,  less  extensive  in  its  scope, 
may,  as  well,  bring  disaster  in  its  train.     The  difference  lies  only 
in  degree,  but  equally  forbids  the  aid  of  courts.    In  More  v.  Ben- 
nett, 140  111.  69 ;  29  N.  £.  Hep.  888,  where  a  combination  had 
been  formed  among  some  of  the  stenographers  in  the  city  of 
Chicago,  Mr.  Justice  Bailey  said :  '^  True,  the  restraint  is  not  so 
far  reaching  as  it  would  have  been  if  all  the  stenographers  in  the 
dty  had  joined  the  association ;  but,  so  far  as  it  goes,  it  is  of  pre^ 
dsely  the  same  character,  produces  the  same  results,  and  is  sub- 
ject to  the  same  legal  objection.     *    *    *    ^e  can  see  no  legal 
difference  between  the  restraint  on  competition  which  it  now 
exercises,  and  that  which  it  will  exercise  when  it  is  in  a  position 
to  dictate  terms  to  all  who  are  engaged  in  the  business,  and  to  all 
who  may  wish  to  obtain  the  services  of  stenographic  reporters." 
8o,  no  one  can  for  a  moment  doubt  that  more  serious  injury 
would  result  to  a  densely  settled  than  to  a  much  larger  district, 
with  scattered  population.     Thus,  a  combination  to  raise  the  price 
of  breadstuffs  would  cause  serious  loss  in  a  city,  while  it  would  be 
eomparatively   harmless   in    an    agricultural  state.     ^'We  can 
scarcely  conceive,"  said  Mr.  Justice  Mabb  in  Oil  Co.  v.  Adoue, 
88  Tex.  650 ;  19  S.  W.  Eep.  274,  "  how  mere  territorial  limits 
oan  be  the  controlling  test,  in  all  instances,  of  the  legality  of  the 
VOL.  X — 27 
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restraints  imposed  upon  the  ordinary  course  of  trade.  The 
criterion  may  do  very  well  when  applied  to  the  occupation  or 
profession  of  one  man,  or  even  a  few  individuals ;  for  neither 
their  labor,  industry,  business  nor  services  may  be  so  necessary 
to  the  public  as  not  to  be  dispensed  with  without  inconvenience 
or  injury.  It  appears  to  us,  however,  that  the  case  is  very  differ- 
ent in  regard  to  trade  in  articles  of  prime  necessity,  or  even  of 
very  frequent  use,  among  a  large  number  of  persons  in  a  given 
locality."  Hooker  v.  Vandewater,  4  Denio,  349;  Stanton  v. 
Allen,  5  Denio,  434 ;  More  v.  Bennett,  140  111.  69 ;  29  N.  E. 
Rep.  888 ;  Hilton  v.  Eckersley,  6  El.  &  Bl.  47 ;  Association  v. 
Kock,  14  La.  Ann.  168 ;  Salt  Co.  v.  Guthrie,  35  Oliio  St.  666 ;  and 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Penn.  St.  173,  were 
all  cases  (and  they  show  the  trend  of  decisions  in  this  country)  in 
which  combinations  in  restraint  of  trade  were  partial  in  respect 
of  the  number  of  persons  implicated  and  territorial  limits,  and 
were  yet  held  injurious  to  the  public  interests,  and,  therefore, 
void,  as  against  public  policy.  The  true  test  was  the  effect  upon 
ipublic  interests.  So,  if  the  natural  tendency  of  such  contracts  is 
to  injuriously  affect  public  interests,  the  form  and  declared  pur- 
pose are  immaterial.  Courts  will  not  lend  their  aid  in  illegal  trans- 
actions, no  matter  how  disguised.  Thus,  a  contract  entered  into 
by  the  grain  dealers  of  a  town,  which,  on  its  face,  indicated  that 
they  had  formed  a  partnership  for  the  purpose  of  dealing  in  grain, 
but  the  true  object  of  which  was  to  form  a  secret  combination, 
which  should  stifle  all  competition,  and  enable  the  parties  to  con- 
trol prices,  was  held  void  on  the  ground  of  public  policy.  Craft 
V.  McConoughy,  79  111.  346.  Association  v.  Kock,  supra,  is  to  the 
same  effect. 

The  appellants  insist  that  restraint  of  trade  in  the  necessaries  of 
life,  only,  is  within  the  prohibition  of  public  policy.  No  standard 
has  been  furnished  by  which  to  ascertain  what  constitute  these 
with  reference  to  the  general  public.  But,  assuming  that  beer  is 
not  among  them,  it  is  equally  within  the  reach  of  the  rule.  The 
law  recognizes  it  as  a  commodity  —  regulates  its  sale ;  it  is  "  an 
article  of  daily  consumption ; "  and  the  court  should  refuse  to  aid 
in  any  attempted  imposition  upon  the  public  by  means  of  illegal 
combinations.  The  fact  that  coal  was  ^^  an  article  of  prime  neces- 
sity "  was  not  mentioned  as  essential  to  the  illegality  of  the  combina- 
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tion  which  was  involved  in  Morris  Run  Coal  Co.  v.  Barclay  Coal 
Co.,  68  Penn.  St.  173,  but  was  suggested,  arguendo,  as  an  aggrava* 
tion  of  the  injury  done  the  public.  The  whole  course  of  discussion 
there  shows  that  injury  to  the  public  was  regarded  as  the  true  test 
of  illegality. 

Appellants  also  insist  that  ^'  equity  will  not  permit  the  fund 
accumulated  here  to  be  locked  up  forever,  or  dishonestly  appro* 
priated  by  defendants,"  but  will  compel  a  settlement,  according  to 
good  conscience,  even  with  a  partner  in  an  illegal  transaction ;  a 
fortiori  with  an  assignee  wholly  innocent  of  participation  in,  or 
knowledge  of,  the  alleged  illegalities.     "  The  test,  however,"  as 
was  well  said  by  the  learned  judge  below,  "  is  whether  the  plain- 
tiff requires  the  aid  of  the  illegal  transaction  to  establish  his  case. 
If  the  plaintiff  cannot  open  his  case  without  showing  that  he  has 
broken  the  law,  a  court  will  not  assist  him.     Swan  v.  Scott,  11 
Serg.  ife  R.  164 ;  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  supra." 
"  The  objection,"  said  Lord  Mansfield  in  Holman  v,  Johnson, 
Oowp.  343,  ^^  that  a  contract  is  immoral  or  illegal,  as  between 
plaintiff  and  defendant,  sounds  at  all  times  very  ill  in  the  mouth  of 
the  defendant.    It  is  not  for  his  sake,  however,  that  the  objection 
is  even  allowed  ;  but  it  is  founded  in  general  principles  of  policy, 
which  the  defendant  has  the  advantage  of,  contrary  to  the  real 
justice  as  between  him  and  the  plaintiff  —  by  accident,  if  I  may 
so  say.     The  principle  of  public  policy  is  this,  '  Ex  dolo  malo  non 
oritur  actio.'     No  court  will  lend  its  aid  to  a  man  who  founds  his 
cause  of  action  upon  an  immoral  or  an  illegal  act.     If,  from  the 
plaintiff's  own  stating,  or  otherwise,  the  cause  of  action  appears 
to  arise  ex  turpi  causa,  or  the  transgression  of  the  law  of  this 
country,  there  the  court  says  he  has  no  right  to  be  assisted.     It  is 
upon  that  ground  the  court  goes,  not  for  the  sake  of  the  defend- 
ant, but  because  they  will  not  lend  their  aid  to  such  a  plaintiff. 
So,  if  the  plaintiff  and  defendant  were  to  change  sides,  and  the 
defendant  were  to  bring  his  action  against  the  plaintiff,  the  latter 
would  have  the  advantage  of  it,  for,  where  both  are  equally  at 
fault,  *  potior  est  conditio  defendentis.'  "     As  the  bill  here  bears 
upon  its  face  the  evidence  of  the  turpitude  of  the  transaction  out 
of  which  the  plaintiffs'  demand  arises,  it  is  plain,  upon  this  prin- 
ciple, that  the  court  must  have  refused  its  aid,  had  the  Enterprise 
Brewing  Company  itself  been  the  beneficial  claimant,  and  its 
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aaaignaee  stand  in  no  Iiigher  right.  Notice  of  the  character  of 
the  combination  was  in  the  channel  of  the  assignee's  title,  and 
hence  they  are  not  ^^  innocent  of  participation  in  or  knowledge  of 
the  illegality  "  of  the  combination,  and  must  be  treated  as  having 
taken  subject  to  the  disabilities  of  their  assignor.  ChamberUn  v. 
Barnes,  26  Barb.  160 ;  Riddle  v.  Hall,  99  Penn.  St.  116.  It  fol- 
lows  that  there  is  no  error  in  the  decree,  and  it  should  be  affirmed. 
Decree  affirmed,  and  appeal  dismissed,  with  costs  to  be  paid  by 
appellants.    Report  with  opinion  of  court  below.* 

Agreevmits,  trujits  axid  conLbixiationa  to  control  prioes,  pxoductioa 
or  supply,  prevent  competition  or  monopolize  trade. —  In  the  notes  to 
the  two  preceding  cases  we  have  considered  various  sorts  of  agreements  and 
combinations,  having  a  tendency  to  prevent  competition  or  to  produce  a 
monopoly  of  trade.  These  agreements  related  to  the  buying  off  of  competi- 
tion for  the  protection  of  the  covenantee's  business,  the  buying  out  of  com- 
petitors, the  division  of  territory  or  business  between  competitors,  and  the 
bona  fide  union  of  competitors  in  partnerships  and  corporations.  Agreements 
and  combinations  of  this  sort  have  almost  uniformly  been  held  to  be  legal. 
The  agreements  and  combinations  embraced  in  this  note  may  be  divided  into 
t{be  following  classes :  (1)  Trusts  and  combinations  in  the  nature  of  a  partner- 
ship, in  which  there  is  a  substantial  unification  of  the  property  and  business 
of  the  several  constituents.  The  property  and  business  of  each  constituent  is 
conveyed  to  trustees  who  issue  trust  certificates  therefor.  The  whole  is  man- 
aged by  the  trustees  as  they  see  fit  and  is  represented  by  the  aggregate  of 
trust  certificates  outstanding.  If  the  constituents  were  individuals  and  firms 
only,  there  would  not  seem  to  be  any  legal  obstacle  to  such  a  combination,  so 
far  as  the  common  law  is  concerned.  See  note  to  last  case.  But  in  all  cases 
which  have  come  before  the  courts  there  were  corporations  among  the  con- 
stituents and  they  were  held  incapacitated  to  enter  into  such  combinations. 
(9)  Agreements  and  combinations  in  which  the  principal  feature  consists  in 
pooling  the  business  of  all  the  constituents  and  in  dividing  the  same,  or  the 
proceeds  or  profits  thereof,  in  fixed  proportions.  (3)  Agreements  and  associa- 
tions which  establish  prices,  and  which  may  otherwise  regulate  the  conduct 
of  the  parties  in  ways  not  objectionable,  but  which  leave  the  parties  free  to 
do  as  much  business  as  they  can,  and  to  enjoy  the  benefit  thereof.  There 
may  be  some  cases  which  fall  under  the  general  heading,  but  w^hich  are  not 
readily  assigned  to  one  of  these  classes.  All  the  cases  which  involve  such 
agreements  are  here  given  in  groups  by  states,  and  a  more  extended  examina- 
tion of  the  questions  involved  and  principles  to  be  deduced  therefrom  Is 
deferred  to  another  volume. 

CaHfoniia^—B&ntSk  Clara  Valley  Mill  &  Lumber  Co.  v.  Hays,  76  Cal.  88T 
(1888);  Pacific  Factor  Co.  v.  Adler,  90  Cal.  110;  27  Pac.  Rep.  76  (1891);  Vul- 
can Powder  Co.  v.  Hercules  Powder  Co.,  96  Cal.  510;  81  Pac.  Rep.  581  (1891). 

*  Reported  in  29  Atl.  Rep.  102. 
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Wire  Cloth  Co.  v.  New  Jersey  Wire  Cloth  Co.,  16  Daly,  529 ;  14  N.  Y.  Supp. 
277  (1891) ;  Strait  v.  National  Harrow  Co.,  18  N.  T.  Supp.  224  (1891) ;  People 
V.  Sheldon,  8  Am.  R.  R.  <&;  Corp.  Rep.  581  (1898) ;  Judd  v.  Harrington,  189 
N.  T.  105 ;  84  N.  S.  Rep.  790  (1898). 

(Mit>.— Central  Salt  Co.  v.  Guthrie,  85  Ohio  St.  666(1880);  £mery  v.  Ohio 
<}andle  Co.,  47  Ohio  St.  320;  1  Am.  R.  R.  &  Corp.  Rep.  627  (1890);  State 
ex  rel.  v.  Standard  Oil  Co.,  5  Am.  R.  R.  &  Corp.  Rep.  679  (1892) ;  Field  Cord- 
age Co.  V.  National  Cordage  Co.,  6  Ohio  Circ.  Ct.  615  (1892). 

Penn9ylvania.-^'ilLorA&  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Penn.  St.  173 
(1871) ;  Nester  v.  Continental  Brewing  Co.,  ante,  p.  205  (1894). 

Tenneeeee.-—  Mallory  v.  Hanaur  Oil  Works,  86  Tenn.  598 ;  1  Am.  R.  R.  & 
Corp.  Rep-  687  (1888). 

'Texae.— Ladd  v.  Southern  Cotton  Press  dk  Mfg.  Co.,  58  Tex.  172  (1880); 
SeeUgeon  v.  Taylor  Compreee  Co.,  56  Tex.  219  (1882);  Gulf,  etc.,  R.  Co.  V. 
State,  72  Tex.  404 ;  10  S.  W.  Rep.  81  (1888) ;  Texas  Standard  Oil  Co.  v.  Adoue, 
88  Tex.  650;  19  S.  W.  Rep.  274  (1892) :  Queen  Ins.  Co.  v.  State  ex  rel..  etc.. 
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8  Am.  R.  R  &  Corp.  Rep.  491  (1898) ;  Anheuser-Busch  Brewing  Assn.  t. 
Houck,  (Tex.  Civ.  App.)  27  8.  W.  Rep.  692  (1894). 

WUeanHn,-- National  DutiUing  Co,  v.  Cream  City  Importing  Co.,  86  WtB. 
852 ;  56  iT.  W.  Bop,  864  (1898). 

Federal  Courts,^  Central  Tnut  Co,  v,  Ohio  Central  R  Co,,  2S  Fed,  Bep. 
806  (1885);  Dolph  v.  Troy  Laundry  Machinery  Co,,  80  Fed,  Bep.  28  (1886) ; 
American  Biscuit  Mfg.  Co.  v.  Klotz,  44  Fed.  Rep.  721  (1891) ;  Oliver  v.  Gilman, 
52  Fed.  Rep.  562  (1892) ;  United  States  v.  Trans-Missouri  Freight  Assn.,  8  Am. 
R.  R.  &  Corp.  Rep.  528  (1898) ;  Chicago,  M.  &  St.  P.  R  Co.  v.  Wabash,  St.  L. 
&  R  R  Co.,  ante,  p.  178  (1894). 

Canada.— ■  Ontario  Salt  Co.  v.  Merchants'  Salt  Co..  18  Grant  Ch.  540  (1871). 

Bngland.—  Ue&m  v.  Qriffln,  2  Chitty,  407  (1815);  Hilton  «.  Eakerei^,  6  B. 
df  B.  4n\  88  E.  C,  L.  B,  47  (1855);  Hare  v.  London  &  N.  W.  R  Co.,  2  Johns. 
&  Hem.  80  (1861);  CoUins  v,  Locke,  L,  B.,  4  App,  Cos.  674  (1879);  Mogul 
Steamship  Co.  v.  McGregor,  22  Q.  B.  Div.  544  (1888);  28  Q.  B.  Div.  598  (1889); 
(1892)  App.  Cas.  25. 

The  cases  which  are  italicised  only  incidentally  involve  agreements  and 
combinations  of  the  sort  in  question,  or  contain  dicta  only,  or  decide  nothing^ 
directly  touching  the  validity  of  such  agreements.  In  the  remaining  cases, 
the  agreements  and  combinations  in  question  were  held  to  be  invalid,  except 
in  the  following  cases  in  which  they  were  sustained:  Central  Shade  Roller  Ck>. 
V.  Cushman,  148  Mass.  858;  Gloucester  Isinglass  &  Glue  Co.  v.  Russia 
Cement  Co.,  154  Mass.  92;  Skrainka  v.  Scharringhausen,  8  Mo.  App.  522; 
Manchester,  etc.,  R  Co.  v.  Concord  R.  Co.,  (N.  H.)  8  Am.  R  R.  &  Corp.  Rep. 
22;  Live  Stock  Assn.  v.  Levy,  54  N.  Y.  Super.  Ct.  82  (overruled  by  Judd  v. 
Harrington,  189  N.  Y.  105;  84  N.  E.  Rep.  790);  Queen  Ins.  Co.  v.  State  ex 
rel.,  etc.,  (Tex.)  8  Am.  R  R  &  Corp.  Rep.  491;  United  States  v.  Tran»- 
Missouri  Freight  Assn.,  (C.  C.  A.)8  Am.  R  R  A  Corp.  Rep.  528;  Ontario 
Salt  Co.  V.  Merchants'  Salt  Co.,  18  Grant  Ch.  540;  Hearn  v.  Griffin,  2  Chitty, 
407;  Hare  v.  London  &  N.  W.  R.  Co.,  2  Johns.  <Sk  Hem.  80.  As  to  Mogul 
Steamship  Co.  v.  McGregor,  22  Q.  B.  Div.  544;  28  Q.  B.  Div.  598;  (1892)  App. 
Cas.  25,  see  note  to  Chicago,  M.  &  St.  P.  R  Co.  v.  Wabash,  St.  L.  &  P.  R 
Co.,  ante  p.  178. 

Cases  relating  to  agreements  and  combinations  between  employees,  or  between 
employers,  in  relation  to  wages  Or  other  terms  of  employment,  have  not  been 
included  in  the  above  list.  Such  cases  are  collected  to  some  extent  in  the  note 
to  Arthur  v.  Cakes,  post. 


Jackson  et  al.  v.  Stanfield  et  al. 

(Supreme  Court  of  Indiana,  February  1,  1894.) 

AeeOCIATION  of  retail  lumber  dealers  to  prevent  WHOLBSALEBft 
SELLING  TO  CONSUMERS  AND  BROKERS.  LlABELITT  OF  MEMBERS  TO  THOSE 
INJURED  BY  CARRTINO  OUT  THE   OBJECTS   OF  THE  ASSOCIATION.      "The  Retail 

Lumber  Dealers'  Association  of  Indiana,"  by  its  by-laws,  gave  an  active  mem- 
ber a  claim  against  a  wholesaler  for  selling  to  a  person  not  a  "  regular  dealer  " 
in  such  member's  community,  provided  for  a  hearing  of  the  claim  by  a  com- 
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mittee,  and  required  members  to  refuse  to  patronize  a  wholesaler  who  ignored 
the  committee's  decision.  Plaintiff,  who  was  not  a  "  regular  dealer,"  under- 
bid defendant  on  a  contract,  but  wholesalers  refused  to  sell  to  him,  and  he 
was  obliged  to  abandon  the  contract,  because  defendant,  an  active  member  of 
the  association,  had  previously  enforced  a  claim  against  a  wholesaler  who  had 
sold  to  plaintiff,  and  expressed  an  intention  of  continuing  to  enforce  such 
claims.  Held,  that  defendant  was  liable  for  the  amount  which  plaintiff  lost 
by  abandoning  his  contract,  and  would  be  perpetually  enjoined  from  making 
a  claim  under  the  by-laws  of  the  association  against  any  person  who  sold  to 
plaintiff. 

ACTION  by  Newton  Jackson  and  Martha  E.  Jackson,  his 
wife,  against  Howard  S.  Stanfield  and  Henry  G.  Dresden 
for  damages  for  conspiracy  to  injure  plaintifPs  basiness,  and 
for  an  injanction.  From  a  judgment  for  defendants,  plaintiffs 
appeal. 

A.  L.  Brick  and  Z.  Hubbardy  for  appellants.  Andrew 
Andersony  for  appellees. 

Dailey,  J.  This  is  an  action  brought  by  the  appellants  against 
the  appellees  for  damages,  and  for  relief  by  injunction,  on  the 
ground  that  the  defendants  had  entered  into  an  unlawful  com- 
bination for  the  purpose  of  injuring  the  appellees  in  their  busi- 
ness, and  that  in  consequence  thereof  plaintiffs  had  suffered  actual 
damage  and  were  threatened  with  great  loss  in  their  business. 
By  request  of  the  parties,  the  court  below  made  a  special  finding 
of  the  facts  and  stated  its  conclusion  of  the  law  thereon  —  that 
the  plaintiffs  were  not  entitled  to  recover.  There  was  no  motion 
for  a  new  trial,  and  the  only  questions  presented  by  the  record 
are  these :  First.  Whether  the  plaintiffs  are  entitled  to  an  injunc- 
tion. Second.  If  not  entitled  to  an  injunction,  are  they  entitled 
to  recover  damages  ? 

It  appears  from  the  special  finding  that  the  complainants  are 
husband  and  wife.  Appellant  Newton  Jackson  had  no  means, 
but  his  wife  had  some  property  of  her  own.  For  several  years 
prior  to  the  commencement  of  this  suit,  the  husband  had  been 
engaged  in  the  business  of  buying  and  selling  lumber,  dealing 
with  his  wife's  means  and  also  on  commission,  acting  as  a  broker 
without  owning  the  lumber  himself.  The  business  was  managed 
by  Jackson  in  his  own  name.     He  occasionally  affixed  the  woril 
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"agent"  to  his  transactions.  He  employed  from  ^3,000  to' 
$4,000  of  his  wife's  money,  but  it  was  not  generally  known  that 
he  was  acting  as  agent  for  his  wife.  The  defendants  were  part- 
ners in  the  business  of  selling  lumber  at  retail  at  South  Bend, 
Ind.,  and  for  a  number  of  years  kept  a  lumber  yard  at  that  place. 
Prior  to  1889  the  defendants  and  about  150  other  retail  dealers 
in  lumber  organized  an  association,  under  the  style  name  of  the 
"  Betail  Lumber  Dealers'  Association  of  Indiana,"  and  adopted  a 
constitution  and  by-laws  for  its  government.  The  constitution 
declares  that  the  organization  was  formed  "  to  protect  its  mem- 
bers against  sales  by  wholesale  dealers  and  manufacturers  to  con- 
sumers." We  have,  for  convenience,  taken  so  much  of  the 
special  finding  as  we  deemed  material  to  the  questions  involved : 
That  the  plaintiffs,  Newton  Jackson  and  Martha  E.  Jackson,  are 
husband  and  wife.  That  Newton  Jackson  has  no  means,  that 
his  wife  has  means  of  her  own,  and  for  the  past  three  years  New- 
ton Jackson  has  been  engaged  in  the  business  of  buying  and  sell- 
ing lumber.  That  he  has  bought  and  sold  lumber,  dealing  with 
his  wife's  means,  and  also  on  commission,  by  negotiating  sales  as 
agent  of  a  wholesale  dealer  or  manufacturer,  and  receiving  a 
commission  therefor,  without  owning  the  lumber  himself.  That 
the  arrangement  between  plaintiffs  was  that  the  husband  sup- 
ported himself  and  family  from  his  earnings  and  profits, 
and  if  any  surplus  remained  it  was  the  property  of  his 
wife.  That  the  business  was  managed  solely  by  Newton 
Jackson,  in  his  own  name,  he  occasionally  using  the  word 
"agent"  in  connection  with  his  own  name,  and  using  from 
$3,000  to  $4,000  of  his  wife's  means;  but  defendants  had  no 
knowledge  that  he  was  acting  as  agent  for  his  wife.  That  plain- 
tiffs have  kept  no  lumber  yard  or  stock  on  hand  in  South  Bend, 
Ind.,  where  they  have  done  business  for  the  past  three  years. 
That  the  defendants  are  partners,  retail  dealers  in  lumber  in 
South  Bend,  Ind.,  and  have  kept  a  lumber  yard  and  stock  on 
hand.  That  prior  to  1889  the  defendants  and  other  retail  dealers 
in  lumber  in  Indiana,  about  150  in  number,  associated  themselves 
together  into  an  association  known  and  designated  as  the  "  Retail 
Lumber  Dealers'  Association  of  Indiana,"  and  agreed  to  a  consti- 
tution and  by-laws  for  their  government,  which  constitution  and 
by-laws  are  in  these  words : 
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"  Constitution. 

"  Article  1.  Title.  The  title  of  this  organization  shall  be  '  The 
Eetail  Lumber  Dealers'  Association  of  the  State  of  Indiana,'  and 
it  shall  have  for  its  object  the  protection  of  its  members  against 
sales  by  wholesale  dealers  and  manufacturers  to  consumers,  and 
the  giving  of  such  other  protection  as  may  be  within  the  limits 
of  co-operative  association. 

"  Article  2.  Conditions  of  Membership.  Any  person  who  may 
be  regularly  in  the  retail  lumber  trade,  owning  or  operating  a 
lumber  yard,  in  which  a  general  assortment  of  stock  in  kind  and 
quantity  commensurate  with  the  demands  of  the  community 
where  located  is  kept  for  sale,  may  become  a  member  of  this 
association  by  subscribing  to  the  constitution  and  paying  the 
annual  dues  prescribed  by  the  by-laws.     *     *     * 

"  Article  7.  When  Membership  shall  Cease.  When  any  mem- 
ber or  firm  shall  cease  to  keep  a  regular  assortment  of  lumber,  as 
set  forth  in  article  2,  he  or  they  shall  cease  to  be  members  of  this 
association.     *    *    * 

"  Article  9.  Any  manufacturer  or  wholesale  dealer  may  become 
an  honorary  member  of  this  association,  with  all  privileges  and 
benefits  save  tliat  of  voting,  upon  payment  of  the  annual  dues ; 
provided,  that  all  such  members  who  may  violate  the  rules  thereof 
shall  be  immediately  dropped  from  the  rolls. 

"  Article  10.  Any  manufacturer  or  wholesale  dealer  may  become 
an  honorary  member  of  this  association,  with  all  the  privileges 
and  benefits  save  that  of  voting,  upon  payment  of  the  annual 
dues.  *  *  *  Sec.  5.  Members  are  entitled  to  the  protection 
ef  this  association  in  the  towns  in  which  their  yards  are  situated 
and  the  adjacent  territory,  which  must  be  designated  in  the  appli- 
cation for  membership,  and  written  in  the  membership  certificate. 
If  protection  is  wanted  for  more  than  one  point,  where  applicant 

owns  or  operates  a  yard,  separate  membership  must  be  taken. 
«    #     « 

"  Belations  with  Wholesalers.  *  *  *  Sec.  3.  Whenever 
and  as  often  as  any  manufacturer  or  wholesale  dealer,  or  their 
agents,  shall  sell  lumber,  sash,  doors  or  blinds  to  any  person  not  a 
regular  dealer,  as  contemplated  by  article  2  of  the  constitution  o^ 
the  association,  any  member  doing  business  in  the  town  to  which 
TOL.  X. —  28 
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Buch  shipment  was  made  may  notify  the  shipper,  manufacturer 
or  wholesale  dealer  who  made  such  shipment  that  he  hajs  a  claim 
against  them  for  such  shipment.  If  the  parties  cannot  adjust 
the  claim,  it  shall  be  the  duty  of  the  member  to  notify  the  secre- 
tary of  the  facts  in  the  case,  who  shall  refer  the  case  to  the 
executive  committee,  whose  duty  it  shall  be  to  hear  botli  sides  of 
the  question  and  determine  the  claim.  If  the  wholesaler  or 
manufacturer  refuses  to  abide  by  the  decision  of  the  executive 
committee,  it  shall  be  the  duty  of  the  secretary  to  notify  the  mem- 
bers of  this  association  of  the  name  of  such  wholesaler  or  manu- 
facturer. It  shall  also  be  the  duty  of  the  members  to  no  longer 
patronize  said  wholesaler  or  manufacturer.  If  any  member  con- 
tinues to  deal  with  such  dealer  or  manufacturer,  he  shall  be 
expelled  from  the  association.  If  the  member  refuses  to  abide 
by  the  decision  of  the  executive  committee,  his  name  shall  be 
stricken  from  the  membership  of  the  association.  It  is  provided 
that  nothing  in  this  section  shall  be  so  construed  as  to  entitle 
members  to  make  complaint  on  account  of  lumber  sold  to  manu- 
facturers, and  actually  used  in  articles  manufactured,  nor  to  rail- 
roads or  transportation  companies,  nor  in  case  of  sash,  doors  or 
blinds,  to  hardware  merchants  who  keep  a  regular  stock  of  such 
goods.     *    *     * 

"  Powers  of  Executive  Committee.  *  *  *  Sec.  7.  The 
president  and  secretary,  ex  officio,  are  constituted  the  executive 
committee  of  this  association.  In  all  matters  relating  to  claims 
made  by  this  association,  between  the  sessions  of  the  board  of 
directors,  the  said  committee  shall  have  the  same  powers  as  those 
conferred  upon  the  said  board  of  directors.  That  upon  request 
of  the  secretary  said  committee  shall  convene  to  determine  and 
adjudicate  such  matters  as  are  not  clearly  defined  by  the  consti- 
tution and  by-laws,  or  such  other  questions  as  he  deems  of  great 
importance  to  the  association.  Any  wholesaler  not  satisfied  with 
the  decisions  of  the  secretary  in  cases  in  which  demands  are  made 
upon  him  may  appeal  to  the  executive  committee,  whose  decision 
shall  be  final.     ♦     *     *» 

That  said  constitution  and  by-laws  were  published  in  May, 
1888  and  1890,  together  with  lists  of  active  members,  wholesale 
members  and  honorary  members ;  said  active  members  appearing 
to  be  doing  business  in  Indiana,  and  wholesale  and  honorary  mem- 
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bers  appearing  to  be  doing  bosiness  in  Indiana,  Illinoifl  and  Michi- 
gan, and  other  states.  That  such  publications  were  made  in 
pamphlet  form,  and  a  copy  of  each  such  pamphlet  was  sent 
to  every  member  of  the  association,  and  to  all  retail  dealers  in 
Indiana,  and  to  all  wholesalers  and  manufacturers  of  lumber  in 
the  United  States,  a  list  of  whose  names  and  addresses  was  in  the 
possession  of  the  secretary  of  said  Betail  Lumber  Dealers'  Asso- 
ciation. That  the  usual  course  of  proceedings  of  such  association 
was,  in  case  of  complaint  by  any  member  against  a  wholesale 
dealer  for  a  violation  of  its  rules,  that  a  hearing  was  had,  and  the 
person  or  firm  charged  was  heard  before  a  committee  of  said 
association ;  and  if  a  penalty  was  assessed  by  such  committee,  and 
such  penalty  was  not  paid,  a  notice  was  to  be  sent  to  each  mem- 
ber of  the  association  upon  a  blank  kept  to  be  used  for  that  pur- 
pose, which  blank  embraces  section  3  of  the  foregoing  by-laws ; 

and  each  member  is  notified  that  ,  dealer  of ,  (town) 

wholesaler,  has  sold  a  bill  of  lumber  to  some  certain  party  who  is 
not  a  regular  dealer,  as  contemplated,  and  refuses  to  adjust  the 
same.  That  said  association  has  in  this  manner  adjusted  all  claims 
that  had  come  before  it.  That  the  objects  of  said  association 
have  thus  far  been  made  effective,  and  it  is  still  in  full  force,  and 
there  is  no  probability  of  its  discontinuance  at  present.  That  tlie 
defendants,  Stanfield  &  Dresden,  have  been  members  of  said 
association  for  the  past  three  years,  and  the  defendant  Stanfield 
became  a  director  of  said  association  at  its  December  meeting  in 
1889  for  a  term  of  two  years,  and  is  still  such  director.  That  in 
October,  1889,  the  Birdsell  Manufacturing  Company,  of  South 
Bend,  Ind.,  desired  to  purchase  a  large  bill  of  lumber,  and  New- 
ton Jackson  and  the  defendants  were  competitors  in  the  sale  of 
such  lumber,  and  said  Jackson  was  successful  in  making  such  sale, 
and,  acting  as  a  broker,  bought  such  bill  of  lumber  of  the  West 
Michigan  Lumber  Company,  of  Woodville,  Mich.,  and  the  said 
bill  of  lumber  was  shipped  directly  by  the  West  Michigan  Lum- 
ber Company  to  said  Birdsell  Manufacturing  Company,  and  a 
commission  of  such  sale  was  paid  by  said  West  Michigan  Lumber 
Company  to  Newton  Jackson.  That  defendants  thereupon  wrote 
and  sent  to  said  West  Michigan  Lumber  Company  the  following 
letter:  "South  Bend,  Ind.,  Oct.  28th,  1889.  West  Michigan 
Lumber  Co.,  Woodville,  Mich. —  Gentiemen :  We  have  bought 
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lumber  of  your  house  for  a  number  of  years  past,  and  considered 
you  an  honorable,  upright  company,  doing  a  strictly  wholesale 
business,  but  recently  we  ar^  informed  that  you  have  infringed 
upon  the  laws  of  the  Lumberman's  Association  of  the  State  of 
Indiana,  by  selling  to  a  consumer  in  this  city  a  large  bill  of  lum- 
ber, thus  coming  in  competition  with  ourselves  in  the  retail  trade. 
We  trust  that  you  can  satisfactorily  explain  this  matter,  and  we 
will  not  be  obliged  to  lay  it  before  the  state  board.  "We  refer  to 
the  Birdsell  bill.  Yours,  etc.,  Dresden  &  Stanfield."  To  which 
letter  the  West  Michigan  Lumber  Company  sent  the  following 
answer :  "  Woodville,  Mich.,  Oct.  Slst,  1889.  Dresden  &  Stan- 
field.  South  Bend,  Ind. —  Gentlemen :  Replying  to  your  letter  of 
the  28th,  the  bill  to  which  you  refer  was  sold  through  a  regular 
dealer  in  your  city,  and  he  was  paid  his  commission.  Tours,  truly, 
West  Michigan  Lumber  Co."  To  which  letter  defendants  replied 
as  follows :  "  South  Bend,  Ind.  Nov.  5th,  1889.  West  Michigan 
Lumber  Co.,  Woodville,  Mich. —  G-entlemen :  Tour  favor  of 
October  31st  received.  Contents  noted.  We  are  credibly 
informed  that  your  house  sold  the  Birdsell  bill  to  Newton  Jack- 
son of  this  city.  According  to  article  2  of  the  constitution  of  the 
Retail  Lumber  Dealers'  Association  of  Indiana,  Newton  Jackson 
ifl  not  a  regular  dealer.  There  is  and  has  been  for  the  past  year 
too  much  encroaching  by  wholesalers  upon  the  natural  and 
acquired  righte  of  retailers.  Consequently,  you  should  not  think 
US  impertinent  upon  insisting  that  you  give  us  the  name  of  the 
regular  dealer  to  whom  you  sold  the  bill  for  Birdsell's  use.  We 
are  determined  to  sift  this  matter  to  the  bottom.  Tours,  etc., 
Dresden  &  Stanfield."  And  said  West  Michigan  Lumber  Com- 
pany replied  as  follows:  "Woodville,  Mich.,  Nov.  8th,  1890, 
Messrs.  Dresden  &  Stanfield,  South  Bend,  Ind. —  Gentlemen: 
Replying  to  your  letter  of  the  5th,  we  sold  the  bill  mentioned 
through  Mr.  N.  Jackson.  As  he  bought  the  lumber  from  us  we 
supposed  he  was  a  regular  dealer.  We  do  not  intend  to  sell 
except  through  a  regular  dealer,  and  so  supposed  when  the  order 
was  accepted.  Tours,  truly.  West  Michigan  Lumber  Company." 
And  then,  on  November  thirteenth,  the  defendants  sent  the  fol- 
lowing letter  to  said  West  Michigan  Lumber  Company :  "  South 
Bend,  Ind.,  Nov.  13th,  1889.  West  Michigan  Lumber  Co., 
Woodville,  Mich. —  Gentlemen :  Tours  of  the  8th  is  before  ua. 
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Ignorance  of  the  law  is  no  joBtification.     N.  Jackson  has  not  now^ 
nor  has  he  had  for  at  least  three  years,  either  ofBce  or  yard  at 
South   Bend.    He  lias  b3en  and  is  a  notorious  scalper.    We 
demand  of  you  one  hundred  dollars  ($100.00)  on  account  of  the 
Birdsell  bill.     If  you  refuse  the  demand  we  shall  refer  our  claim 
to  Retail  Dealers'  Association  of  Indiana^  of  which  you  are  hon- 
QOLTy  members,  and  discover  if  it  has  a  power  in  the  land,  or 
merely  the  hollow  mockery  of  a  resounding  name.     Yours,  etc., 
Dresden  &  Stanfield."     That  the  West  Michigan  Lumber  Com- 
pany thereupon  sent  the  following  letter  to  defendants :  "  Wood- 
▼ille,  11,  19,  '89.    Dresden  &  Stanfield,  South  Bend,  Ind.—  Gen- 
tlemen: Yours  of   the  13th  inst.  at  hand.     In  regard  to  that 
demand  for  one  hundred  dollars  ($100.00)  on  account  of  Birdsell 
Mfg.   Co.'s  bill,  we  shall  have  to  respectfully  decline  for  that 
reason.     If  you  or  the  dealers  of  South  Bend  sold  tlie  Birdsell 
Manufacturing  Company  one-haK  or  most  of  the  white  pine  lumber 
they  bought,  it  would  be  different,  but  they  write  that  they  bought 
from  the  wholesale  trade  over  one  million  feet  per  year,  and  did  not 
buy  over  five  thousand  feet  from  the  concerns  there.    Now,  it  does 
not  look  to  us  that  you  should  have  any  claim  against  this  company. 
If  you  have,  there  are  others  in  the  same  fix  as  us,  and  you  should 
make  claim  on  all.     We  have  always  been  very  particular  not  to 
interfere  with  the  retail  trade,  and  in  the  past  ten  years  have  had 
no  complaint.     Hoping  you  will  look  into  the  matter  fully  before 
making  complaint,  I  am  yours,  truly,  E.  B.  Wright,  President." 
That  these  defendants  wrote  and  sent  the  following  letter  to  W. 
B.  AUen,  secretary  of   said  association,  at  Indianapolis,  Ind.: 
"  South  Bend,  Ind.,  Nov.  22, 1889.     To  the  Executive  Committee 
of  the  Betail  Lumber  Dealers'  Association  of  Indiana  —  Gentle- 
men :  We  herewith  enclose  correspondence,  and  submit  to  you 
our  claim  against  the  West  Michigan  Lumber  Company,  of  Wood- 
ville,  Michigan.     About  two  months  ago,  the  Birdsell  Manufac- 
turing Company,  of  South  Bend,  wishing  to  enlarge  their  factory, 
gave  us  a  bill  of  material  to  figure  on,  consisting  of  joists,  tim- 
bers, flooring  and  boards,  amounting  to  326  M  feet,  with  privi- 
lege of  increasing  400  M  feet,  which  was  afterwards  done.     The 
West  Michigan  Lumber  Company  got  the  contract  through  New- 
ton Jackson,  a  man  without  an  office  or  yard,  who  the  railroad 
companies  would  not  trust  one  day  for  freight,  really  a  buyer  for 
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the  Birdsell  Manufacturing  Company.  The  West  Michigan 
Lumber  Company  shipped  direct  to  Birdsells.  Mr.  Wright,  in 
his  favor  of  the  19th,  claims  that  the  Birdsells  purchased  a  mil- 
lion feet  of  lumber  every  year  of  the  wholesalers,  and  not  five 
M  feet  of  the  retailers ;  but  he  fails  to  state  that  this  million  feet 
is  for  manufacturing  wagons  and  clover  huUers.  There  are  no 
more  complete  stocks  carried  in  Indiana,  outside  of  Indianapolis, 
than  are  ours.  There  are  two  other  yards  in  our  city  nearly  as 
complete.  Why  do  buyers  go  away  from  here  to  buy  i  Because 
they  can  get  cheaper  from  wholesalers  than  from  home  concerns. 
In  this  case  the  West  Michigan  Lumber  Company  undoubtedly 
sold  the  lumber  to  the  consumers  cheaper  than  they  quoted  it  to 
us.  We  and  our  predecessors  in  this  location  have  for  years  done 
business  with  the  West  Michigan,  the  last  purchase  slightly  over 
two  months  ago.  We  have  never  had  any  trouble,  always  find- 
ing them  honorable  and  upright.  We  entertain  no  malice  against 
the  company,  but  we  do  insist  that,  as  members  of  the  Betail 
Lumber  Dealers'  Association,  we  are  entitled  to  our  claim  against 
the  West  Michigan  Lnmber  Company,  who  are  honorary  mem- 
bers of  the  same  association,  and  if  there  is  any  strengtli  in  the 
association  we  will  be  righted.  If  the  association  cannot  enforce 
its  laws,  the  sooner  it  gives  up  the  ghost  the  better.  Tours, 
truly,  Dresden  &  Stantield." 

That  thereafter  a  hearing  of  such  claim  was  had  before  a  com« 
mittee  of  said  association  at  Indianapolis  in  December,  1889,  and 
said  committee  found  that  the  said  claim  of  defendants  against 
the  West  Michigan  Lumber  Company  was  valid.  And  on  Feb- 
ruary 20, 1890,  W.  B.  Allen,  secretary  of  the  association,  wrote  and 
sent  the  following  letter  to  said  West  Michigan  Lumber  Company : 
"Indianapolis,  Ind.,  Feb.  20th,  1890.  W.  B.  Wright,  Esq., 
Pres't  West  Michigan  Lumber  Co. —  Dear  Sir:  January  27tli  I 
wrote  your  Mr.  J.  S.  Wright  that  the  final  decision  in  regard  to 
South  Bend  matter  was  that  claim  of  Dresden  &  Stanfield  is 
valid,  and  they  are  entitled  to  redress.  I  wrote  J.  S.  Wright,  as 
he  seemed  to  have  the  settlement  of  the  claim  in  his  hands ;  but, 
as  I  have  had  no  reply  since  I  wrote  him,  will  you  kindly  advise 
me  what  your  final  answer  is  in  regard  to  this  ?  I  inclose  copy  of 
letter  of  January  27th.  Yours,  truly,  W.  B.  Allen,  Secretary.'* 
And  on  April  14,  1890,  said  West  Michigan  Lumber  Company 


Jackson  y.  Stanfield.  223 

wrote  and  sent  the  following  letter  to  said  secretary :  "  Woodville, 
Mich.,  April  14th,  1890.  W.  B.  Allen,  Esq.,  Sec'ry  Retail  Lumber 
Dealers'  Association,  Indianapolis,  Ind. —  Dear  Sir :  Tour  favor 
of  the  10th  at  hand.  Please  make  a  full  statement  of  the  claim 
and  demand  of  Dresden  &  Stanfield ;  also  a  statement  that  the 
claim  was  allowed  by  the  Setail  Lumber  Dealers'  Association  on  the 
grounds  that  the  West  Michigan  Lumber  Company  could  sell  lum- 
ber direct  to  the  Birdsell  Mfg.  Co.,  but  when  sold  through  N,  Jack- 
son they  must  pay  damages,  which  we  believe  is  correct.  Yours, 
truly,  West  Michigan  Lumber  Co."  To  which  said  secretary 
replied  as  follows :  "  Indianapolis,  Ind.,  April  17th,  1890.  West 
Michigan  Lumber  Co.,  Woodville  —  Gtentlemen :  In  regard  to 
complaint  of  Dresden  &  Stanfield,  would  say  that  above-named 
firm  filed  a  complaint  against  your  company  for  selling  lumber  to 
party  or  parties  that  are  not  dealers,  or  who  are  entitled  to  buy 
lumber  of  a  wholesaler  or  manufacturer.  This  claim  was  investi- 
gated by  the  executive  board  of  Betail  Lumber  Dealers'  Associa- 
tion. Tour  firm  was  allowed  representation  during  the  investiga- 
tion. Tour  letters  also  admitted  the  sale ;  and,  while  we  thought 
and  still  think  it  was  your  intention  to  make  the  sale  through  a 
bona  fide  dealer,  still  the  facts  go  to  prove,  and  are  admitted  by 
yourself,  that  it  was  not  sold  through  a  regular  dealer,  and  the 
board  had  no  alternative  but  to  find  in  accordance  with  the  rules 
of  the  association.  The  Birdsell  Mfg.  Co.  had  nothing  to  do  with 
the  case,  and  we  have  not  been  called  on  to  decide  whether  you 
have  the  right  to  sell  Birdsell  Mfg.  Co.  or  not.  The  plain  facts 
are  you  sold  this  bill  to  N.  Jackson,  which  was  so  stated  in  your 
own  correspondence.  Mr.  Jackson  is  not  a  lumber  dealer,  as 
defined  by  our  rules,  namely,  a  person  or  firm  who  carry  a  stock 
adequate  to  the  market  where  he  or  they  are  located.  We  sub- 
mit to  your  own  judgment  that  we  are  forced  to  deny  Mr.  Jack- 
son's right  to  buy  lumber  of  any  one  that  he  pleases,  and  throw 
down  all  the  bars,  as  he  could  then  sell  to  any  one,  and  we  would 
have  no  way  of  reaching  him.  Mr.  Jackson's  class  is  one  that 
does  more  injury  to  the  yards  of  this  country  than  any  that  we 
have  to  deal  with.     Yery  truly,  W.  B.  Allen,  Secretary." 

That,  therefore,  on  April  30, 1890,  the  West  Michigan  Lumber 
Company  sent  its  draft  for  $100  to  said  Retail  Lumber  Dealers' 
Association  of  Indiana,  and  said  sum  was  by  said  association 
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passed  over  to  defendants  in  payment  of  said  claim  against  the 
West  Michigan  Lumber  Company,  which  sum  was  paid  and 
received  as  a  penalty  for  a  violation  of  the  rules  of  said  associa- 
tion in  the  sale  of  the  Birdsell  bill  of  lumber  through  N.  Jack- 
son. That,  therefore,  the  said  West  Michigan  Lumber  Company, 
and  Morton,  Lewis  &  Co.,  of  Grand  Kapids,  Mich.,  refused  to 
sell  lumber  to  said  Newton  Jackson  for  the  reason  that  said  West 
Michigan  Lumber  Company  and  said  Morton,  Lewis  &  Co.,  who 
were  wholesale  dealers  and  manufacturers  of  lumber,  were  afraid 
of  penalty  for  violation  of  the  rules  of  said  association.  That 
said  Newton  Jackson  made  an  offer  to  the  Studebaker  Bros. 
Manufacturing  Company  of  South  Bend,  to  sell  2,000,000  feet  of 
lumber  to  said  company,  which  oflEer  was  based  on  the  price  lists 
of  said  West  Michigan  Lumber  Company,  and  said  Jackson  could 
not  obtain  said  lumber  of  any  other  lirm  as  cheaply  and  con- 
yeniently  as  from  said  West  Michigan  Lumber  Company.  That 
his  commission  therein  would  have  been  $500.  That  the  offer  of 
said  Jackson  was  accepted  by  said  Studebaker  Bros.  Manufactur- 
ing Company,  but  the  West  Michigan  Lumber  Company  refused 
to  sell  to  or  through  said  Jackson  by  reason  of  the  rules  of  said 
association,  and  on  account  of  having  paid  said  penalty,  and  said 
Jackson  thereupon  did  not  contract  with  said  Studebaker  Bros. 
Manufacturing  Company,  but  turned  over  such  sale  to  said  West 
Michigan  Lumber  Company,  and  allowed  said  company  to  make 
such  sale  without  paying  any  commission  to  him.  That  the 
market  from  which  dealers  in  South  Bend,  Ind.,  can  best  and 
most  cheaply  buy  lumber  of  wholesalers  and  manufacturers,  to 
resell  to  consumers,  is  in  the  state  of  Michigan,  and  said  Jackson 
could  most  cheaply  and  profitably  buy  lumber  and  sell  on  com- 
mission by  dealing  with  wliolesale  dealers  in  Michigan,  and  most 
cheaply  and  profitably  buy  of  the  West  Michigan  Lumber  Com- 
pany to  resell  on  commission.  That  said  Newton  Jackson  there- 
after caused  lumber  to  be  purchased  for  his  customers  in  the 
name  of  Smith  &  Jackson,  a  firm  of  regular  dealers,  as  defined 
by  said  association,  in  South  Bend,  and  paid  to  Smith  &  Jackson 
a  share  of  his  commission  for  the  use  of  their  names  by  an  agree- 
ment with  them,  and  paid  to  them  for  that  purpose  the  sum  of 
eighty-three  dollars,  which  sum  was  a  fair  charge  for  the  use  of 
their  names.    That  by  reason  of  the  refusal  of  the  said  West 
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Michigan  Lumber  Company  to  sell  him  lumber  to  fill  an  exist- 
ing contract,  said  Jackson  went  to  Manistee,  Mich.,  to  pur- 
chase lumber,  and  expended  in  railroad  fare  and  freight  eightj- 
two  dollars  more  than  it  would  have  cost  him  had  the  West 
Michigan  Lumber  Company  not  refused  to  sell  to  him.  That, 
except  for  such  refusal,  the  West  Michigan  Lumber  Com- 
pany could  have  sold  him  lumber  to  fill  such  contract.  That 
during  the  year  1890  plaintiff's  business  has  decreased.  That 
before  the  commencement  of  this  suit  plaintiffs  requested  of 
defendants  to  permit  plaintiffs  to  do  business  as  heretofore,  and 
to  abandon  their  position  in  this  matter,  and  not  to  complain  to 
said  association  of  sales  made  to  plaintiffs,  but  defendants  refused 
to,  and  declared  their  intention  to  adhere  to  their  position,  and 
that  they  intend  to  enforce  the  rules  and  by-laws  of  said  associa- 
tion. That  defendants  and  the  West  Michigan  Lumber  Com- 
pany, prior  to  and  at  the  time  of  the  happening  of  the  matters  in 
controversy  aforesaid,  were  members  of  said  association  —  defend- 
ants as  active  members,  said  company  as  an  honorary  member  — 
and  both  defendants  and  said  West  Michigan  Lumber  Company 
knew  its  purposes  and  objects. 

We  infer  from  article  2  of  the  constitution  that  "  any  person 
in  the  retail  lumber  trade,  owning  and  operating  a  lumber  yard  in 
which  a  general  assortment  of  stock  in  kind  and  quality  commen- 
surate with  the  demands  of  the  community  where  located  is  kept 
for  sale,  is  a  regular  Sealer."  The  regular  dealer,  in  accordance 
with  the  provisions  of  section  3  of  the  by-laws,  when  his  territory: 
is  encroached  upon  by  a  wholesale  dealer  or  manufacturer,  is 
authorized  to  notify  the  person  so  offending  that  he  has  a  claim 
against  him  for  such  sale  or  shipment,  and  to  make  a  demand 
therefor.  If  the  parties  cannot  adjust  it,  it  is  made  the  duty  of 
the  member  to  notify  the  secretary  of  the  facts  in  the  case,  who 
shall  refer  the  matter  to  the  executive  committee,  whose  duty  it 
is  to  hear  the  grievances  and  determine  the  claim.  If  the  whole- 
saler or  manufacturer  ignores  the  decision  of  the  committee,  it  is 
the  duty  of  the  secretary  to  notify  the  members  of  the  association 
of  the  name  of  the  person  so  offending,  and  of  the  members  to 
no  longer  patronize  him.  If  they  continue  to  deal  with  the 
offender  they  shall  be  expeUed  from  the  association ;  and  if  any 
VOL.  X. —  29 
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member  ref  OBes  to  abide  by  the  decision  of  the  ezecative  com- 
mittee, his  name  is  to  be  stricken  from  the  membership  of  the 
society.  The  facts  found  by  the  court  disclose  that  the  appellees, 
as  members  of  the  combination  complained  of,  availed  themselves 
of  the  means  provided  for  in  section  3  to  destroy  the  business  of 
the  appellants  as  brokers  in  lumber,  because  they  were  not  retail 
dealers  within  the  definition  of  the  term,  and  that  they  effectu- 
ated their  purpose.  The  special  findings  of  fact  clearly  show  it 
to  be  a  compact  to  suppress  the  competition  of  those  dealers  who 
did  not  own  yards  with  an  adequate  stock  on  hand,  by  driving 
them  out  of  business.  By  this  plan  they  reach  the  wholesale 
dealer  and  compel  him  to  pay  an  arbitrary  penalty  under 
a  threat  of  financial  injury,  and  they  force  him  to  assist  in  ruin- 
ing the  dealer  who  does  not  own  a  yard.  There  is  such  an  ele- 
ment of  coercion  and  intimidation  in  the  by-law  under  considera- 
tion, towards  the  wholesale  dealers,  manufacturers  and  even  the 
members  of  the  society,  and  such  provision  made  for  penalties 
and  forfeitures  against  them,  that  it  will  not  do  to  say  it  was 
optional  with  the  wholesale  dealer  whether  it  would  pay  the 
demand  or  not,  or  that  it  was  left  to  the  discretion  or  choice  of 
the  members  to  either  trade  with  the  wholesaler  or  abandon  the 
association.  A  conspiracy  formed  and  intended,  directly  or  indi- 
rectly, to  prevent  the  carrying  on  of  any  lawful  business,  or  to 
injure  the  business  of  any  one,  by  wrongfully  preventing  those 
who  would  be  customers  from  buying  anything  from  the  rep- 
resentatives of  such  business  by  threats  or  intimidation,  is  in 
restraint  of  trade  and  unlawful.  Under  a  statute  of  Massachu- 
setts, '^a  combination  to  restrain  trade  so  as  to  impoverish  a 
man  in  his  business  is  indictable."  4  Am.  &  Eng.  Ency.  of 
Law,  608,  citing  note  3.  On  the  same  page  it  is  said:  ^^The 
labor  and  skill  of  the  workman,  the  plant  of  the  manufacturer 
and  the  equipment  of  the  farmer  are,  in  an  equal  sense,  property. 
Every  man  has  a  right  to  employ  his  talents,  industry  and  capital 
as  he  pleases,  free  from  the  dictation  of  others ;  and  if  two  or 
more  persons  combine  to  coerce  his  choice  in  this  behalf,  it  is  a 
criminal  conspiracy,  whether  the  means  employed  are  actual  vio- 
lence, or  a  species  of  intimidation  that  works  upon  the  mind. 
While  the  law  accords  this  liberty  to  one,  it  accords  a  like  liberty 
to  another,  and  all  are  bound  to  use  and  enjoy  their  own  liberties 


Jaokson  y.  Stanfibld.  227 

tfid  privileges  with  regard  to  those  of  their  neighbors.'^  In 
People  V.  Petheram,  64  Mich.  252 ;  31  N.  W.  Eep.  188,  it  ia 
^d :  ^'  No  one  is  authorized  to  nnlawf nllj  destroy  or  hinder  the 
lawful  business  of  another  for  the  purpose  of  helping  himself." 
In  1  Hawk.  P.  0.  chap.  72,  §  2,  it  is  laid  down  that  "  all  confed- 
eracies whatsoever  wrongfully  to  prejudice  a  third  person  are 
highly  criminal  at  common  law."  The  same  proposition,  in 
various  forms  of  expression,  is  declared  in  a  long  list  of  authori- 
ties cited  in  4  Am.  &  Eng.  Ency.  of  Law,  609 ;  so  that,  as  the 
author  states  it,  ^'  we  are  compelled  to  forsake  the  literature  of 
doubt,  and  to  cleave  imto  that  of  authority."  It  is  held  in  State 
V.  Stewart,  59  Vt.  273 ;  9  Atl.  Eep.  559,  that  "  such  conspiracies 
may  give  the  individual  directly  affected  by  them  a  private  right 
of  action  for  damages."  In  Walker  v.  Cronin,  107  Mass.  555-- 
564,  it  is  said  that  '^  every  one  has  a  right  to  enjoy  the  fruits  and 
advantages  of  his  own  enterprise,  industry,  skill  and  credit.  He 
has  no  right  to  be  protected  against  competition,  but  he  has  a 
right  to  be  free  from  malicious  and  wanton  interference,  dis- 
turbance or  annoyance.  If  disturbance  or  loss  come  as  a  result 
of  competition,  or  the  exercise  of  the  like  rights  by  others,  it 
k  damnum  absque  injnria."  In  Carew  v.  Butherford,  106 
Mass.  14,  it  is  said :  ^^  Every  man  has  a  right  to  determine  what 
branch  of  business  he  will  pursue,  and  to  make  his  own  contracts 
with  whom  he  pleases  and  on  the  best  terms  he  can.  *  *  ♦ 
He  may  refuse  to  deal  with  any  man  or  class  of  men.  And  it  is 
no  crime  for  any  number  of  persons,  without  any  unlawful  object 
in  view,  to  associate  themselves  together  and  agree  that  they  will 
not  work  for  or  deal  with  certain  men  or  classes  of  men,  or  work 
under  a  certain  price  or  without  certain  conditions."  And  in 
Cora.  V.  Hunt,  4  Mete.  (Mass.)  134,  Shaw,  Ch.  J.,  declares  that 
the  legality  of  such  association  will  depend  upon  the  means  to  be 
used  for  the  accomphshment  of  its  objects,  and  whether  they  be 
innocent  or  otherwise.  In  More  v.  Bennett,  140  111.  69 ;  29  N. 
£.  Kep.  888,  the  court  held  that  a  combination  or  conspiracy 
entered  into  by  a  stenographic  association,  by  which  the  prices  of 
reporting  legal  proceedings  by  shorthand  are  to  be  kept  up  by  the 
prevention  of  competition,  although  such  association  may  embrace 
but  a  comparatively  small  part  of  the  reporters  engaged  in  the 
business,  but  which  is  open  for  the  admission  of  all  reporters  who 
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may  be  induced  to  join,  and  by  which  a  schedule  of  prices  is  fixed, 
and  by  which  any  member  violating  its  rules  as  to  prices  is  sub- 
ject to  a  fine,  is  void,  as  tending  to  prevent  a  free  and  unrestricted 
competition  in  business.  In  Lovejoy  v.  Michels,  88  Mich.  15  ; 
49  K.  W.  Rep.  901,  the  court  held  that,  where  the  price  of  goods 
is  not  agreed  upon  at  the  time  of  the  sale,  the  law  implies  an 
understanding  to  pay  what  the  commodity  is  reasonably  worth ; 
"  that  a  price  arbitrarily  fixed  by  a  combination  of  manufacturers 
or  dealers  is  not  competent  evidence  to  show  a  reasonable  price 
for  the  goods  sold  by  the  members  of  the  combination ;  that  such, 
combinations  are  intended  to  stifie  competition,  which  is  a  stimulus 
of  commercial  transactions,  and  to  substitute  that  of  unconscionable 
gain,  whereby  the  participants  become  enriched  at  the  expense  of 
the  consumer,  beyond  what  he  ought  to  pay  under  a  healthy  spirit 
of  competition  in  the  business  community.  The  effect  of  such 
combinations  is  the  same  as  that  in  restraint  of  trade,  and  public 
policy  places  its  reprobation  alike  upon  both.  Combinations  ta 
control  prices  are  against  public  policy  and  void,  because  they 
have  a  mischievous  tendency,  and  are  injurious  to  the  best  inter- 
ests of  the  state,  which  require  that  all  legitimate  business  shall 
be  open  to  competition,  that  the  current  price  of  commodities  shall 
be  controlled  by  the  law  of  supply  and  demand,  and  that  the  laws 
of  commerce  shall  fiow  in  their  accustomed  channels,  and  not  be 
diverted  by  combinations  to  control  prices  fixed  by  the  arbitrary 
decision  of  interested  parties." 

In  Oil  Co.  V.  Adoue,  83  Tex.  650 ;  19  S.  W.  Rep.  274,  the 
court  held  that  "  every  producer  or  vendor  of  "  commodities  "  has 
the  right  to  use  all  legitimate  efforts  to  obtain  the  best  price  for 
the  articles  in  which  he  deals,  but  when  he  endeavors  to  artificially 
enhance  prices  by  suppressing  or  keeping  out  of  the  market  the 
products  of  others,  and  to  accomplish  that  purpose  by  means  of 
contracts  binding  them  to  withhold  their  supply,  such  arrange- 
ments  are  even  more  pernicious  than  combinations  not  to  sell  under 
an  agreed  price.  Combinations  of  that  character  have  been  held 
to  be  against  public  policy  and  illegal.  If  they  should  be  sus- 
tained, the  prices  of  articles  of  pure  necessity,  such^as  coal,  flour 
or  other  industrial  commodities,  might  be  artificially  raised  to  a 
ruinous  extent,  far  exceeding  any  naturally  resulting  from  the 
proportion  between  supply  and  demand."     In  Greenh.  Pub.  PoL 
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651,  the  rule  is  thus  stated :  "  They  may  combine  for  the  purpose 
of  obtaining  a  benefit  for  themselves,  which  by  law  they  can 
claim ;  but  a  combination  for  the  purpose  of  injuring  another  is  a 
combination  of  a  different  nature,  directed  personally  against  the 
party  to  be  injured,  and  the  law  allowing  them  to  combine  for  the 
purpose  of  obtaining  a  lawful  benefit  to  themselves  gives  no  sanc- 
tion to  combinations  which  have  for  their  inmiediate  purpose  the 
hurt  of  another."  In  Delz  v.  Winfree,  (Tex.  Sup.)  16  8.  W. 
Sep.  Ill,  the  defendants  were  wholesale  dealers  in  slaughtered 
meats,  and  combined  to  refuse  to  sell  meat  to  the  plaintiff,  a 
butcher.  This  was  not  suificient,  but  the  petition  also  alleged 
that  the  defendants  also  induced  another  dealer  in  slaughtered 
meat  to  likewise  refuse  to  sell  to  the  plaintiff.  It  was  held  that 
such  interference  with  his  business  was  a  cause  of  action,  and  it 
was  error  to  sustain  a  demurrer  to  the  petition.  In  Murray  v. 
McGarigle,  69  Wis.  483;  34  N.  W.  Kep.  622,  the  complaint 
alleged  a  conspiracy  to  control  the  coal  trade  in  Milwaukee,  Wis.^ 
and,  as  a  result,  an  injury  to  plaintiff  in  his  business  and  reputa- 
tion. The  complaint  is  set  out  in  full,  and  held  good  for  civil 
damages.  In  Buffalo  Lubricating  Oil  Co,  v.  Standard  Oil  Co., 
106  N.  Y.  669 ;  12  N.  E.  Kep.  825,  the  latter  threatened  plain- 
tiff's  customers  with  suits  for  infringement  of  its  patents,  depreci- 
ated its  oil,  etc.  The  object  was  to  drive  plaintiff  out  of  business. 
It  was  held  that  the  Standard  Oil  Company  was  liable  for  dam- 
ages. The  great  weight  of  authority  supports  the  doctrine  that, 
where  the  policy  pursued  against  a  trade  or  business  is  of  a  men« 
acing  character,  calculated  to  destroy  or  injure  the  business  of  the 
person  so  engaged,  either  by  threats  or  intimidation,  it  becomes 
unlawful,  and  the  person  inflicting  the  wrong  is  amenable  to  the 
injured  party  in  a  civil  action  for  damages  therefor.  It  is  not  a 
mere  passive,  let  alone  policy,  a  withdrawal  of  all  business  rela- 
tions, intercourse  and  fellowship  that  creates  the  Uability,  but 
the  threats  and  intimidation  shown  in  the  complaint.  The 
learned  counsel  for  the  appellees,  in  his  very  able  brief,  con- 
tends that  the  plaintiffs  were  only  incidentally  injured  by  the 
acts  of  the  defendants  in  enforcing  a  penalty  of  $100  against  the 
West  Michigan  Lumber  Company.  It  will  bo  observed  that  the 
Setail  Lumber  Dealers'  Association  invites  wholesalers  to  become 
honorary  members,  and  that  said  lumber  company  is  an  honorary 
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member.  But  the  rules  of  the  association  do  not  affeet  alone 
members  active  and  honorary.  They  extend  to  and  reach  any 
wholesale  dealer  in  the  United  States  with  whom  the  threat  to 
withdraw  the  trade  of  150  retail  dealers  can  have  weight  It  la 
shown  in  the  finding  that  Michigan  is  the  source  from  which  most 
of  the  lumber  in  northern  Indiana  is  procured,  and  that  the  rules 
of  the  association  are  published  in  pamphlet  form  and  sent  to 
every  wholesale  dealer  in  the  United  States.  The  retail  dealers 
who  organized  the  association  in  question  are  members  of  the 
various  cities  and  towns  where  they  are  located.  They  have  lum- 
ber yards  containing  stock  in  quantity  and  quality  suited  to  and 
commensurate  with  the  wants  of  the  consumers  in  their  several 
localities.  These  gentlemen  are  prominent,  wealthy  and  influen- 
tial citizens  of  our  state,  whose  power,  from  the  elevated  stations 
they  occupy,  so  exercised,  enables  them  to  control  the  wholesale 
dealers  of  the  United  States  against  the  agents  and  brokers  within 
their  own  territory,  and  effectually  drive  them  out  of  business. 
It  is  idle  to  say  that  the  victim  of  such  a  combination  is  only 
"  incidentally ''  affected  thereby.  The  object  of  the  association 
and  the  result  attained  is  a  monopoly  of  the  trade  by  owners  of 
yards,  and  the  broker  is  simply  ignored  by  the  wholesale  dealers. 
It  is  not  in  point  to  cite  cases  where  men  voluntarily  agree  to 
observe  rules  adopted  by  themselves.  This  is  no  voluntary  affair 
of  the  wholesale  dealers.  It  is  not  even  a  combination  of  whole- 
salers. They  may  and  do  sometimes  become  honorary  members, 
so  as  to  keep  within  touch  of  the  retail  dealers  and  secure  trade. 
It  is,  as  stated,  an  association  of-  retailers  to  restrict  the  liberty  of 
wholesalers  to  sell  to  consumers  and  brokers,  and  the  wholesalers 
must  obey  or  lose  their  trade.  It  is  found  as  a  fact  that  the  mar- 
ket in  which  the  plaintiffs  could  most  profitably  buy  was  in 
Michigan.  Freight  and  railroad  facilities  necessarily  limited  the 
field.  It  is  also  found  that  the  West  Michigan  Lumber  Company 
is  the  dealer  that  made  the  plaintiffs'  trade  most  profitable, 
and  that,  for  fear  of  the  penalties,  this  company  and  another 
refused  to  deal  with  them.  The  West  Michigan  Lumber 
Company  was  willing  and  anxious  to  sell  to  the  plaintifb 
until  fined  by  the  defendants  and  mulcted  in  the  sum  of  $100, 
when  it  refused  to  make  further  sales  for  the  reason  that 
it  was    afraid  of    the  penalties.     Such    rules    contravene  the 
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rights  of  non-members  to  earn  thoir  living  by  fair  competition. 
The  case  of  Bohn  Manaf  g  Co.  v.  Hollis,  decided  by  the  Supreme 
Crourt  of  Minnesota  Jnly  20, 1893,  which  will  be  found  in  55 
N.  W.  Bep.  1119,  is  cited  by  appellees  as  sustaining  the  decis- 
ion of  the  lower  court.  It  was  a  case  in  which  a  large  number  of 
lumber  dealers  had  fonned  an  association  very  similar  in  its 
character  to  the  one  in  the  case  at  bar.  The  plaintiff  had  made  a 
sale  of  lumber  directly  to  a  consumer,  and  the  secretary  made  a 
demand  upon  him  for  the  penalty  as  provided  in  section  3  of  the 
by-laws.  The  plaintiff  delayed  and  evaded  payment  so  long  that 
defendants  threatened  to  send  all  the  members  of  the  association 
the  lists  of  notices  provided  for  by  section  6  of  the  by-laws, 
informing  them  that  the  plaintiff  refused  to  comply  with  the 
rules  of  the  association,  and  was  no  longer  in  sympathy  with  it. 
Thereupon  the  plaintiff  commenced  his  action  for  a  pennanent 
injunction,  and  obtained  ex  parte  a  temporary  one,  enjoining  the 
defendants  from  issuing  these  notices,  etc.  The  appeal  was  from 
an  order  refusing  to  dissolve  the  same.  On  appeal,  the  court 
found  that  the  action  would  not  lie,  and  that  the  injunction 
should  be  dissolved,  although  the  defendants  were  demanding 
and  seeking  to  recover  the  penalty,  by  threats,  and  if  these 
notices  should  be  issued,  the  members  of  the  association  would 
thereafter  refuse  to  deal  with  the  plaintiff,  theraby  resulting  in 
loss  to  it  of  gains  and  profits.  The  opinion  proceeds  upon  the 
theory  that  there  was  no  element  of  coercion  or  intimidation  in 
the  acts  complained  of,  but  we  think  the  decision  in  this  respect 
is  in  conflict  with  approved  authority,  and  is  bad  as  a  precedent. 
It  appears  from  the  facts  found  by  the  court  that,  after  the 
payment  of  the  $100  line  so  assessed,  the  appellant  Newton 
Jackson  made  an  offer  to  the  Studebaker  Bros.  Manufacturing 
Company,  of  South  Bend,  to  sell  said  company  2,000,000  feet  of 
lumber,  which  offer  was  based  on  the  price  list  of  the  West  Michi- 
gan Lumber  Company ;  that  his  commission  thereon  would  liave 
been  $500 ;  that  the  offer  of  said  Jackson  was  accepted  by  the 
Studebaker  Bros.  Manufacturing  Company,  but  the  West  Michi- 
gan Lumber  Company  refused  to  sell  to  or  through  Jackson  by 
reason  of  tlie  rules  of  said  association,  and  on  account  of  having 
paid  said  penalty,  and  said  Jackson  thereupon  did  not  contract 
with  said  Studebaker  Bros.  Manufacturing  Company,  but  turned 
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over  such  sale  to  the  West  Michigan  Lumber  Company,  and 
allowed  it  to  make  such  sale  without  paying  any  commission  to 
him ;  that  said  Newton  Jackson  thereafter  caused  lumber  to  be 
purchased  for  his  customers  in  the  name  of  Smith  &  Jackson,  a 
firm  of  regular  dealers  as  defined  by  the  association,  in  South 
Bend,  and  paid  to  them  eighty-three  dollars  of  his  commission 
for  the  use  of  their  name,  which  was  a  reasonable  and  fair  charge 
therefor ;  that  by  reason  of  the  refusal  of  the  said  West  Michi- 
gan Lumber  Company  to  sell  him  lumber  to  fill  an  existing  con- 
tract, said  Jackson  went  to  Manistee,  Mich.,  to  purchase  lumber, 
and  expended  in  railroad  fare  and  freight  eighty-two  dollars  more 
than  it  would  hare  cost  him  had  said  West  Michigan  Lumber  Com- 
pany not  refused  to  sell  to  him  ;  that,  except  for  such  refusal,  the 
West  Michigan  Lumber  Company  could  have  sold  him  lumber  to 
fill  such  contract ;  that  during  the  year  1890  plaintiffs'  business  had 
decreased,  and  before  the  commencement  of  this  suit  plaintifiEs 
requested  defendants  to  permit  them  to  do  business  as  heretofore, 
and  to  abandon  their  position  in  this  matter,  and  not  to  complain 
to  the  association  of  sales  made  to  plaintiffs,  but  defendants 
refused  to  do  so,  and  declared  their  intention  to  adhere  to  their 
position,  and  that  they  intended  to  enforce  the  rules  and  by-laws 
of  said  association. 

Without  further  extending  this  opinion,  we  only  need  to  say 
that,  if  it  had  not  been  for  the  wrongful  acts  of  the  appellees,  the 
plaintiffs  would  have  made  $583  in  profits  upon  contracts  of 
which  they  were  deprived.  They  are  entitled  as  compensation  to 
the  amount  of  damages  sustained,  which  is  measured  by  the  loss 
actually  incurred.  If  there  was  any  circumstance  to  be  consid- 
ered in  mitigation  of  damages,  it  was  incumbent  on  the  defend- 
ants to  show  that  fact ;  but  as  the  record  is  silent  on  this  ques- 
tion we  must  infer  that  none  existed.  We  think  the  claim 
for  expenses  to  Manistee  and  return  too  remote  to  be  considered 
in  this  case.  The  judgment  is  reversed,  with  instructions  to 
restate  conclusions  of  law  and  render  judgment  upon  the  special 
findings  in  favor  of  the  appellants  for  $583,  and  with  the  further 
instruction  to  render  a  judgment  perpetually  enjoining  the 
defendants  from  in  any  way,  other  than  fair,  open  competition, 
interfering  with  the  plaintiffs  in  tlieir  business,  and  from  demand- 
ing a  penalty  or  making  a  claim  against  any  one,  imder  the 
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bj-Iaws  of  said  association,  who  may  sell  to  the  plaintiffs  or 
through  them  to  a  consumer. 
HowABD,  Ch.  J.,  took  no  part  in  this  decision.* 

Trade  and  labor  associations  —  when  the  objects  or  acts  thereof  are 
unlawful^  so  as  to  render  the  same  or  the  members  thereof  liable  to  an 
action  by  those  damaged  thereby. —  Leading  cases  upon  this  subject  are 
Bohn  Mfg.  Co.  v.  Hollis,  (Minn.)  8  Am.  R.  R.  &  Corp.  Rep.  515;  Cote  v. 
Murphy,  (Penn.)  0  Am.  R.  R.  &  Corp.  Rep.  610;  Mogul  Steamship  Co.  v. 
McGregor,  22  Q.  B.  Div.  544;  23  Q.  B.  Div.  598;  (18»2)  App.  Cas.  25. 

The  constitution  of  an  association  of  retail  dealers  provided  that:  ''  When- 
ever an  account  against  any  person  shall  have  been  listed  in  the  abstract  of 
unsettled  accounts  issued  by  our  general  association,  of  certified  to  the  secre- 
tary of  this  branch  by  said  association  as  unsettled,  no  member  shall,  in  any 
case,  open  an  account,  without  security,  with  such  delinquent;  and  the  open- 
ing of  such  account  by  any  member  with  such  person  shall  be  considered  a 
misdemeanor,  and  subject  such  member  to  an  investigation  by  the  executive 
board,  and,  if  found  guilty,  he  shall  pay  to  said  board  a  fine  of  twenty  dol- 
lars, for  the  sole  use  and  benefit  of  this  branch,  and  his  neglect  or  refusal  to 
comply  with  this  demand  shall  make  him  liable  to  expulsion  from  said  associ- 
ation." In  an  action  for  damages  against  one  of  the  members  of  said  associa- 
tion by  an  alleged  delinquent,  against  whom  a  claim  had  been  by  the  defend- 
ant procured  to  be  listed,  held,  that  the  defendant  thereby  rendered  himself 
liable  for  all  damages  sustained  by  the  plaintiff  by  reason  of  said  listing  and 
the  publication  of  his  alleged  delinquency,  whether  such  damage  was  owing 
to  a  technical  libel  or  to  the  refusal  of  members  of  said  association  to  extend 
credit  to  plaintiff  because  of  the  provision  above  quoted  in  relation  to  listing 
and  publication.    Masters  v.  Lee,  (Neb.)  58  N.  W.  Rep.  222. 

Wholesale  butchers,  to  protect  each  other  from  dishonest  and  insolvent  cus* 
tomers,  and  otherwise  mutually  to  assist  each  other,  may  agree  that  each,  on 
the  request  of  the  other,  will  refuse  to  sell  merchandise  to  any  butcher 
indebted  to  them  both,  and  such  butcher  cannot  recover  for  consequent  injury 
to  his  business.  Delz  v.  Winfree,  80  Tex.  400;  16  8.  W.  Rep.  Ill;  Delz  v. 
Winfree,  (Tex.  Ct.  Civ.  App.)  25  8.  W.  Rep.  50.  But  where  the  defendants 
also  induced  a  third  party  not  to  sell  to  the  plaintiff,  and  such  inducement 
was  not  made  to  serve  any  legitimate  purpose  of  their  own,  the  interference 
with  the  plaintiff's  business  is  unlawful  and  defendants  will  be  liable  for  the 
damages  resulting.    Delz  v.  Winfree,  80  Tex.  400;  16  8.  W.  Rep.  111. 

Sec,  also,  Buffalo  Lubricating  Oil  Co.  v.  Standard  Oil  Co  ,  106  N.  Y.  669, 
and  cases  cited  in  note  to  Bohn  Mfg.  Co.  v.  Hollis,  8  Am.  R.  R.  <&  Corp.  Rep. 
515,  511. 


*  Reported  in  86  K.  E.  Rep.  845. 
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Chicago,  B.  &  Q.  R.  Co.  v.  Jones. 

(Supreme  Court  of  IlliDois,  April  ^^  1894.) 

1.  Railroad  companies.  State  regulation.  Yaliditt  of  act  dcfos- 
in6  a  penalty  for  the  exaction  of  more  than  fair  and  reasonable  rates. 
Section  1  of  the  act  of  niinois  of  May  2,  1873,  which  declares  that  any  railroad 
company  which  shall  charge  or  receive  more  than  a  fair  and  reasonable  com- 
pensation shall  be  guilty  of  extortion,  is  not  void  for  uncertainty  in  defining 
the  offense,  because  the  section  is  merely  declaratory  of  a  well-known  principle 
of  the  common  law,  and  the  courts  will  decide  what  is  a  reasonable  rate  as 
Controversies  arise,  and  because,  when  construed  in  connection  with  the  8th 
section,  which  provides  for  the  making  by  the  railroad  and  warehouse  com- 
missioners of  a  schedule  of  reasonable  maximum  rates  for  each  railroad  in  the 
state,  it  furnishes  a  uniform  rule  for  the  guidance  of  the  railroads. 

2.  The  legislature  may  authorize  commissioners  to  fix  r.\tes  which 

SHALL  BE  DEEMED  PRIMA  FACIE  FAIR  AND  REASONABLE.      The  prOVisloUS  of 

section  8  of  said  act  which  authorizes  the  commissioners  to  establish  schedules 
of  reasonable  maximum  rates  of  charges  for  the  transportation  of  freight  and 
passengers,  and  requires  that  the  same  shall  be  received  as  prima  facie  evi- 
dence that  the  rates  therein  fixed  are  reasonable,  is  not  void  as  a  delegation  of 
legislative  power,  since  it  does  not  clothe  the  commissioners  with  the  legisla- 
tive discretion  of  fixing  rates  that  shall  be  deemed  absolutely  reasonable,  but 
only  of  fixing  rates  that  shall  be  received  as  prima  facie  reasonable. 

8.  The  provision  making  the  commissioners'  schedule  prima  fade  evidence 
of  the  reasonableness  of  their  rates  is  not  unconstitutional,  as  depriving  the 
carriers  of  their  property  without  due  process  of  law,  or  as  infringing  on  the 
right  of  trial  by  jury,  since  it  simply  prescribes  a  rule  of  evidence,  and  does 
not  deprive  the  carriers  of  their  right  to  a  judicial  determination  of  the  reason- 
ableness of  the  ratea 

4.  Constitutional  law.  Separation  of  valid  and  invalid  provisions 
OF  ACT.  The  provisions  of  said  act  in  regard  to  fixing  rates  of  transportation 
in  the  state,  so  as  to  prevent  extortion  by  the  carriers,  are  so  distinct  from 
those  forbidding  unjust  discrimination  between  different  shippers  that  the 
former  are  not  affected  by  any  question  as  to  the  unconstitutionality  of  the 
latter,  as  interfering  with  interstate  commerce. 

5.  Charter  provisions  held  insufficient  to  exempt  company  from 
state  regulation  of  rates.  The  provision  of  the  act  of  3Iay  2,  1873. 
empowering  the  commissioners  to  establish  rates,  is  binding  upon  a  railroad 
company  organized  under  the  law  of  June  19,  1852.  which  authorizes  the 
company  to  make  such  by-laws  as  may  be  expedient,  provided  they  are  not 
repugnant  to  the  laws  of  the  state,  since  such  proviso  includes  laws  there- 
after passed. 

6.  Proof  op  schedule  of  rates  established  by  commissioners.  Under 
the  act  of  June  30,  1885,  which  declares  that  all  such  schedules  of  rates  there- 
tofore or  thereafter  made  shall  be  received  as  prima  facie  schedules  of  the 
commissioners,  without  further  proof  than  the  production  of  the  schedule 
desired  to  be  used  as  evidence,  with  a  certificate  of  the  commissioners  that  the 


Chicago,  B.  &  Q.  R.  Co.  v.  Jones.  235 

iame  is  a  true  copy  of  a  schedule  prepared  by  them,  such  a  copy  is  admis- 
jible  without  proof  of  the  publication  of  the  schedule. 

7.  Limitations.  Amendment.  Extortion  undeb  statute  and  under 
COMMON  LAW  ARE  DISTINCT  CAUSES  OF  ACTION.  Where  a  declaration  declares 
on  the  statutory  liability  of  a  railroad  company  for  treble  damages  for  extor- 
tionate freight  charges,  an  amendment  thereto  claiming  damages  for  violation 
-of  its  common-law  duty  of  making  only  reasonable  charges,  introduces  a  new 
cause  of  action. 

THIS  was  an  action  in  debt,  brought  by  appellee,  Charles  L^ 
Jones,  against  appellant,  the  Chicago,  Burlington  and  Qnincy 
Hailroad  Company,  under  the  act  of  1873,  to  recover  penalties 
for  alleged  overcharges  on  shipments  of  live  stock  from  points  on 
appellant's  road  in  this  state  to  the  Union  Stock  Yards,  Chicago* 
The  suit  was  brought  in  the  Circuit  Court  of  Knox  county  on 
October  17,  1882.  On  May  25,  1883,  appellee  filed  a  declaration 
consisting  of  two  special  counts.  The  first  count  alleged  that 
the  railroad  and  warehouse  commissioners  made  and  published 
prior  to  October  2, 1873,  as  required-  by  law,  a  schedule  of  rea- 
sonable  maximum  rates  for  appellant ;  that  appellee  shipped  over 
appellant's  road,  subsequent  to  that  date,  certain  cars  of  live 
stock  from  certain  points  on  its  road  to  Chicago ;  that  appellant 
charged  and  received  from  appellee  certain  rates  of  freight  which 
were  in  excess  of  the  rates  fixed  in  the  commissioners'  schedule, 
whereby,  by  force  of  the  statute,  an  action  accrued  to  appellee  to 
recover  three  times  the  amount  of  the  overcharge  and  a  reason- 
able attorney's  fee.  The  second  count  was  the  same  in  form, 
except  that  it  alleged  a  second  schedule  made  and  published  by 
the  commissioners  prior  to  December  2,  1881,  and  certain  ship- 
ments  made  and  freights  charged  and  received  in  excess  of  the 
commissioners'  rates  subsequent  to  that  date.  On  June  9,  1893, 
appellant  filed  four  pleas  to  the  declaration.  The  first  two  pleas 
set  out  at  length  the  corporate  organization  of  appellant,  and  the 
several  special  charters  of  the  different  companies  forming  it  by 
consolidation ;  tliat  by  these  charters  appellant  was  given  power 
by  the  legislature  to  fix  its  own  rates  of  freight  and  fare,  and 
that  the  statute  under  which  the  suit  was  brought  was  in  violation 
of  the  obligation  of  the  contract  between  it  and  the  state.  The 
third  plea  was  nil  debet,  and  the  fourth  that  the  cause  of  action 
did  not  accrue  within  two  years.  On  June  11,  1883,  the  cause 
was  removed  to  the  Circuit  Court  of  the  United  States,  but  on 
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September  8,  1890,  was  remanded  and  redocketed  in  the  state 
court.  In  February,  1891,  appellee  filed  an  amended  declaratioa 
which  consisted  of  191  special  counts.  All  of  these .  counts 
except  the  last  declared  on  single  shipments  on  different  dates  and 
were  the  same  in  form.  Each  of  the  first  124  counts  averred 
the  making  and  publication  by  the  railroad  and  warehouse  com- 
missioners of  a  schedule  of  reasonable  maximum  rates  for  appel- 
lant prior  to  October  2,  1873  —  the  rate  fixed  by  the  schedule  — 
the  rate  charged,  and  the  excess,  and  that  thereby,  by  force  of  the 
Btatute,  a  cause  of  action  accrued  to  the  plaintiff  for  three  times 
the  alleged  overcharge  and  an  attorney's  fee.  The  remaining 
counts,  except  the  last,  were  the  same  in  form,  except  that  they 
averred  the  making  of  a  second  schedule  prior  to  December  2, 
1881,  and  shipments  subsequent  to  that  date.  The  last  count  did 
not  count  on  the  statute,  but  averred  certain  shipments,  and  that 
the  rates  charged  and  received  were  unreasonable,  and  that  thereby 
the  defendant  became  indebted  to  appellee  for  the  alleged  over- 
,charge  above  a  reasonable  rate.  To  this  declaration  appellee  filed 
seven  pleas.  The  first  and  second,  to  all  the  counts  except  the 
last,  set  up  appellant's  charters,  and  the  right  claimed  by  it  to  fix 
its  own  rates,  and  that  the  statute  sued  on  was  a  violation  of  the 
obligation  of  its  contract  with  the  state,  substantially  as  in  the  first 
;and  second  pleas  to  the  original  declaration.  The  third  plea  was 
nil  debet.  The  fourth  and  seventh  pleas,  to  all  the  counts  except 
the  last,  averred  that  the  causes  of  action  alleged  did  not  accrue 
.within  two  years  before  the  commencement  of  the  suit.  The  sixth 
j)lea  averred  that  the  cause  of  action  set  out  in  the  last  count  did 
not  accrue  to  the  appellee  within  five  years  before  the  filing,  or 
obtaining  leave  to  file,  that  count.  Appellee  joined  issue  on  the 
third,  fourth  and  seventh  pleas,  and  filed  a  demurrer  to  the  first, 
Becond  and  sixth  pleas,  the  fifth  having  been  withdrawn.  The 
demurrers  raised  two  questions :  (1)  Whether  appellant's  first  and 
BCCond  pleas,  setting  up  its  charter  provisions,  constituted  a  defense ; 
and  (2)  whether  the  cause  of  action  set  up  by  the  last  additional 
count  was  a  different  cause  of  action  from  that  declared  on  in  the 
original  declaration.  The  court  sustained  appellee's  demurrer  to 
the  first  and  second  pleas,  and  overruled  his  demurrer  to  the  sixth. 
Issues  were  subsequently  joined,  and  a  trial  was  had  by  a  jury. 
On  the  trial  appellee  gave  evidence  showing  the  various  shipments 
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made  by  him  for  two  years  prior  to  the  commencement  of  the 
gait,  and  the  amount  of  freight  paid  on  each,  and  to  establish 
that  the  rate  charged  was  more  than  a  reasonable  rate,  and  the 
alleged  overcharges,  and  gave  in  evidence  (1)  a  schedule  of  maxi- 
mum rates,  purporting  to  hare  been  made  by  the  railroad  and 
warehouse  commissioners  for  appellant,  dated  September  1, 1873, 
consisting  of  a  classification  of  freight,  and  a  tabulation  of  rates 
referring  to  this  classification,  with  a  certificate  of  the  railroad  and 
warehouse  commissioners  attached,  as  to  the  dates  of  publication ; 
(2)  a  like  schedule  of  reasonable  maximum  rates,  purporting  to 
have  been  made  by  the  railroad  and  warehouse  commissioners  for 
appellant,  dated  December  1, 1881,  also  having  a  certificate  of  the 
railroad  and  warehouse  commissioners  attached,  as  to  the  dates  of 
publication.  To  the  admission  of  these  schedules  in  evidence, 
appellant  objected,  on  the  grounds,  among  others,  (1)  that  the 
statute  on  which  the  suit  was  brought  was  unconstitutional  and 
void  j  (2)  that  the  provision  of  the  statute  making  the  commis- 
sioners' schedule  prima  facie  evidence  of  reasonable  maximum 
rates  was  unconstitutional  and  void ;  (3)  that  the  schedule  was  not 
published  as  required  by  the  statute,  and,  therefore,  never  went 
into  effect  as  a  schedule.  Among  the  instructions  asked  by  appel- 
lant, and  refused  by  the  court,  were  (1)  an  instruction  that,  under 
the  pleadings  and  evidence,  the  plaintiff  was  not  entitled  to 
recover ;  (2)  an  instruction  that  in  arriving  at  their  verdict  the 
jury  should  disregard  the  schedule  of  September,  1873 ;  (3)  an 
instruction  that  in  arriving  at  their  verdict  the  jury  should  disre- 
gard the  schedule  of  December,  1881.  The  jury  rendered  a  ver- 
dict in  favor  of  appellee  for  $2,868.60,  and  the  court  sub- 
sequently assessed  appellee's  attorney's  fee  at  $1,200.  A  motion 
for  a  new  trial  was  entered  and  overruled,  and  judgment  was  ren- 
dered in  favor  of  appellee  for  the  amount  of  the  verdict,  and 
costs.     From  this  judgment  appellant  has  appealed  to  this  court. 

JBerrick  dk  Allen,  for  appellant.  J,  JS.  Cessna  and  WUlaughby 
<k  Barnes^  for  appellee. 

Maobudeb,  J.  {after  statmg  the  facts).  The  questions  pre- 
sented by  this  record  concern  the  validity  of  the  system  under 
which^  for  twenty  years  or  more,  the  rates  of  railroad  charges  for 
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the  transportation  of  passengers  and  freight  have  been  controlled 
and  regulated  by  this  state,  through  the  medium  of  a  board  of 
railroad  and  warehouse  commissioners.  The  principal  points 
raised  by  the  demurrers  to  the  pleas,  by  the  objections  to  the 
introduction  of  evidence,  and  by  the  refusal  of  instructions,  relate 
to  the  constitutionality  of  the  act  of  the  legislature  of  this  state, 
approved  May  2,  1873,  in  force  July  1,  1873,  entitled  "  An  act  to 
prevent  extortion  and  unjust  discrimination  in  the  rates  charged 
for  the  transportation  of  passengers  and  freights  on  railroads  in 
this  state,  and  to  punish  the  same,  and  prescribe  a  mode  of  pro- 
cedure and  rules  of  evidence  in  relation  thereto,  and  to  repeal  an 
act  entitled  ^  An  act  to  prevent  unjust  discriminations  and  extor* 
tions  in  the  rates  to  be  charged  by  the  different  railroads  in  this 
state  for  the  transportation  of  freights  on  said  roads,'  approved 
April  7,  A.  D.  1871."  2  Starr  &  C.  Ann.  St.  1961 ;  Rev.  St. 
1885,  chap.  114,  p.  1167,  §§  110-119.  Section  1  provides:  «  If 
any  railroad  corporation,"  etc.,  "  shall  charge,  collect,  demand  or 
receive  more  than  a  fair  and  reasonable  rate  of  toll  or  compensation 
for  the  transportation  of  passengers  and  freight  *  *  *  the  same 
shall  be  deemed  guilty  of  extortion,  and  upon  conviction  thereof 
shall  be  dealt  with  as  hereinafter  provided."  Section  6  pro- 
vides :  '^  If  any  such  railroad  corporation  shall,  in  violation  of  any  of 
the  provisions  of  this  act,  ask,  demand,  charge  or  receive  of  any 
person  or  corporation  any  extortionate  charge  or  charges  for  the 
transportation  of  any  passengers,  goods,  merchandise  or  property, 
*  *  *  the  person  or  corporation  so  offended  against  may,  for 
•each  offense,  recover  from  such  railroad  corporation,  in  any  form 
•of  action,  three  times  the  amount  of  the  damages  sustained  by 
tlie  party  aggrieved,  together  with  costs  of  suit  and  a  reasonable 
attorney's  fee,  to  be  fixed  by  the  court,"  etc.  Section  8  is  as  fol- 
lows: "The  railroad  and  warehouse  commissioners  are  hereby 
directed  to  make,  for  each  of  the  railroad  corporations  doing 
business  in  this  state,  as  soon  as  practicable,  a  schedule  of  reason- 
able maximum  rates  of  the  charges  for  the  transportation  of  pas- 
sengers and  freights,  and  cars  on  each  of  said  railroads ;  and  such 
schedule  shall,  in  all  suits  brought  against  such  railroad  corpora- 
tions wherein  is  in  any  way  involved  the  charges  of  any  such  rail- 
road corporation  for  the  transportation  of  any  passengers  or 
freight  or  cars,  or  unjust  discrimination  in  relation  thereto,  be 
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deemed  and  taken  in  all  courts  of  this  state  as  prima  facie  evi- 
dence that  the  rates  therein  fixed  are  reasonable  maximum  rates 
of  charges  for  the  transportation  of  passengers  and  freight  and 
cars,  upon  the  railroads  for  which  said  schedules  may  have  been 
respectively  prepared.  Said  commissioners  shall,  from  time  to 
time,  and  as  often  as  circumstances  may  require,  change  and 
revise  said  schedules.  When  any  schedule  shall  have  been  made 
or  revised  as  aforesaid,  it  shall  be  the  duty  of  said  commissioners 
to  cause  publication  thereof  to  be  made  for  three  successive 
weeks  in  some  public  newspaper  published  in  the  city  of  Spring* 
field  in  this  state.  All  such  schedules  heretofore  or  hereafter 
made,  purporting  to  be  printed  or  published  as  aforesaid,  shall  be 
received  and  held  in  all  such  suits  as  prima  facie  evidence  of  the 
schedules  of  said  commissioners,  without  further  proof  than  the 
production  of  the  schedules  desired  to  be  used  as  evidence,  with 
a  certificate  of  the  railroad  and  warehouse  commissioners  that  the 
same  is  a  true  copy  of  a  schedule  prepared  by  them  for  the  rail- 
road company  or  corporation  therein  named,  and  that  the  same 
has  been  published  as  required  by  law,  stating  the  name  of  the 
paper  in  which  the  same  was  published,  together  with  the  date  of 
such  publication." 

1.  The  first  ground  upon  which  counsel  for  appellant  attack 
the  act  is  that  it  is  void  for  uncertainty,  in  not  defining  the 
offenses  for  which  the  penalties  provided  for  are  imposed.  The 
basis  of  this  attack  is  found  in  the  words :  ^'  If  any  railroad  cor- 
poration," etc.,  ^^  shall  charge,"  etc.,  ^'  more  than  a  fair  and  reason- 
able rate,"  etc.  It  is  said  that  it  is  uncertain  what  a  fair  and 
reasonable  rate  is,^  as  the  determination  of  that  question  will 
depend  upon  a  variety  of  considerations,  such,  for  instance,  as  the 
character  of  the  freight,  the  necessity  of  dispatch,  the  cost  of 
cleaning  and  unloading  cars,  the  risk  of  liability,  as  affected  by 
the  value  of  the  articles  carried,  the  volume  of  business,  the 
amount  of  car  room  required,  the  difficulty  of  the  service,  the 
special  attention  demanded,  etc.;  that  the  offense  of  charging 
more  than  a  fair  and  reasonable  rate  can  only  be  defined  when  the 
jary,  in  each  particular  case,  shall  decide  from  the  evidence  before 
them  what  is  a  fair  and  reasonable  rate ;  that  the  statute,  being 
penal  in  its  character,  should  describe  the  offense  in  terms  which 
are  free  from  ambiguity  ;  and  that  the  enforcement  of  a  statute 
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whose  meaning  is  thus  doubtful  violates  that  provision  in  the 
Federal  and  State  Constitutions,  whicli  declares  that  no  person  shall 
be  deprived  "  of  life,  liberty  or  property  without  due  process  of 
law."  Const.  U.  S.  amend,  art.  14,  §  1 ;  Const.  111.  art.  2,  §  2. 
The  difficulties  which  stand  in  the  way  of  determining  what  are 
reasonable  rates  also  stand  in  the  way  of  embodying  in  a  legal 
enactment  such  an  exact  definition  as  is  insisted  upon.  If  the  leg- 
islature, in  the  act  passed  by  it,  fixes  particular  rates  or  charges, 
strict  compliance  therewith  may  work  hardship,  in  view  of  the 
impossibility  of  always  providing  in  advance  for  the  effect  of 
varying  circumstances  and  conditions.  The  1st  section  of  the 
statute  is  merely  declaratory  of  a  well-known  principle  of  the 
common  law.  At  common  law  the  common  carrier  was  obliged 
to  receive  and  carry  all  goods  olfered  for  transportation  upon 
receiving  a  reasonable  hire  (Messenger  v.  Kailroad  Co.,  36  N.  J. 
Law,  407 ;  New  England  Express  Co.  v.  Maine  Cent.  R.  Co.,  57 
Maine,  188),  and  the  court  was  to  judge  of  the  reasonableness  of 
the  freight  charges.  Gard  v.  Callard,  6  Maule  &  S.  70 ;  Lowden 
V.  Hierons,  2  Moore,  102 ;  Baxendale  v.  Railway  Co.  6  C.  B.  (N. 
S.)  330.  As  common  carriers  must  carry  all  freight  offered  to 
them,  and  can  only  make  a  reasonable  charge  for  so  doing,  it  fol- 
lows that  the  statute  is  only  an  expression  of  what  was  the  law 
without  the  statute.  Undoubtedly  the  legislature  has  the  power 
to  declare  what  is  a  reasonable  compensation,  or  to  fix  the  reason- 
able maximum  rates  of  charges.  Dow  v.  Beidelman,  125  TJ.  S. 
680 ;  8  Sup.  Ct.  Rep.  1028.  But  in  the  absence  of  statutory 
regulation  upon  the  subject  the  courts  must  decide  what  is  reason- 
able. Dow  V.  Beidelman,  supra ;  Munn  v.  Illinois,  94  U.  S.  113 ; 
Budd  V,  New  York,  143  U.  S.  517 ;  12  Sup.  Ct.  Rep.  468.  This 
being  so,  we  are  unable  to  see  how  the  statute  here  deprives  the 
appellant  of  its  property  without  due  process  of  law.  If  the  leg- 
islature has  failed  to  fix  a  reasonable  rate,  then  the  courts  must 
decide  for  the  railroad  companies,  when  controversies  arise,  what 
is  a  reason^le  rate.  Chicago,  etc.,  R.  Co.  v.  Iowa,  94  U.  S.  156. 
But  we  held  in  Chicago,  etc.,  R.  Co.  v.  People,  77  HL 
443,  that  the  1st  section  of  this  statute  should  be  construed 
in  connection  with  the  8th,  and  that  the  latter  section^ 
by  providing  for  the  making,  by  the  railroad  and  ware- 
house  commissioners,   of   a   schedule  of   reasonable   maximum 
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iratee  for  each  of  the  railroad  corporationfi  in  the  state,  fur* 
nished  a  uniform  rule  for  tlie  guidance  of  the  railroad  com- 
panies.    In  that  case  we  said :  ^'  When  that  is  done  there  will  be 
a  standard  of  what  is  fair  and  reasonable,  and  the  statute  can  be 
conformed  to  and  obeyed.     *    *    *    It  is  true  that  the  taking 
of  higher  rates  than  those  fixed  by  the  commissioners'  schedule  of 
rates  is  not  the  exact  form  of  statutory  offense,  and  the  taking  of 
such  higher  rates  might  not  subject  to  the  penalties  of  the  statute, 
upon  the  making  of  the  proof  diat  they  were  fair  and  reasonable. 
Still,  as  we  view  it,  to  constitute  the  offense  really  designed  and 
intended  by  the  statute,  regarding  it  in  its  whole  scope  and  pur- 
pose, the  rates  taken  must  have  been  in  excess  of  the  schedule 
rates.''     This  construction  of  the  two  sections,  as  related  to  each 
other,  is  not  forbidden  by  the  character  of  the  act  as  a  penal 
statute.     Although  penal  laws  are  to  be  construed  strictly,  yet 
''  the  object  in  construing  penal  as  well  as  other  statutes  is  to  ascer* 
tain  the  legislative  intent."     U.  S.  v.  Hartwell,  6  Wall.  395.    The 
statutory  counts  of  the  declaration  in  the  case  at  bar  contain  an 
averment  that  a  schedule  of  rates  had  been  established  by  the 
board  of  commissioners,  and  that  the  defendant  had  received  com- 
pensation in  excess  of  those  rates.    It  thus  avoids  the  defect  for 
which  the  declaration  in  Chicago,  etc.,  R.  Co.  v.  People,  supra, 
was  condemned.     Ux)on  this  branch  of  the  case  counsel  for  appel- 
lant rely  upon  the  case  of  Louisville  &  N.  R.  Co.  v.  Eailroad 
Commission,  19  Fed.  Rep.  689,  decided  by  the  Circuit  Court  of 
the  United  States,  sitting  in  Tennessee ;  but  a  comparison  of  the 
statute  of  Tennessee  which  was  under  consideration  in  that  case 
with  the  Illinois  statute  under  which  the  present  suit  is  brought 
will  show  that  they  differ  from  each  other  in  many  respects.     In 
Stone  V.  Trust  Co.,  116  U.  8.  307;  6  Sup.  Ct.  Rep.  334,  388, 
1191,  the  Supreme  Court  of  the  United  States  passed  upon  the 
validity  of  a  statute  of  Mississippi  passed  in  1884,  and  entitled 
**  An  act  to  provide  for  the  regulation  of  freight  and  passenger 
rates  in  this  [that]  state,  and  to  create  a  commission  to  supervise 
the  same  and  for  other  purposes,"  which  is  similar,  in  many  of  the 
essential  features,  to  the  Illinois  act  of  1878.    It  was  objected  to 
the  Mississippi  act  that  it  was  void  fcr  want  of  sufficient  certainty, 
and  the  case  of  Louisville  &  K.  R  Co.  v.  Railroad  Commission, 
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gupra,  was  referred  to  in  support  of  the  objection*  Btit  Ohief 
Justice  Watfe,  in  delivering  the  opinion  of  the  court  in  the 
Stone  case,  says  of  the  Mississippi  statute :  ^'  It  is  difficult  to 
understand  precisely  on  what  ground  we  are  expected  to  decide 
that  this  statute  is  so  inconsistent  and  uncertain  as  to  render  it 
absolutely  void  on  its  face.  *  *  *  We  find  nothing  in  it  to 
show  that  the  statute,  as  it  now  stands,  is  altogether  void  and 
inoperative."  See,  also.  Stone  v.  Eailroad  Co.,  62  Miss.  607. 
We  are  not  convinced  that  it  is  our  duty  to  hold  said  act  of  1873 
void  for  uncertainty  in  defining  the  offense  for  the  commission  of 
which  it  imposes  the  penalties  therein  mentioned. 

2.  It  is  claimed  that  the  provision  contained  in  said  section  8, 
which  authorizes  the  commissioners  to  fix  for  each  of  the  rail- 
roads in  the  state  a  schedule  of  reasonable  maximum  rates  is 
unconstitutional,  as  being  an  attempted  delegation  of  legislative 
power.  The  constitutional  provisions  on  this  subject  are  as  fol^ 
lows :  '^And  the  general  assembly  shall,  from  time  to  time,  pass 
laws  establishing  reasonable  maximum  rates  of  charges  for  the 
transportation  of  passengers  and  freight  on  the  different  railroads 
in  this  state."  Const,  art.  11,  §  12  (1  Starr  &  C.  Ann.  St  163). 
^^  The  general  assembly  shall  pass  laws  to  correct  abuses  and  pre- 
vent unjust  discrimination  and  extortion  in  the  rates  of  freight 
and  passenger  tariffs  on  the  different  railroads  in  this  state,  and 
enforce  such  laws  by  adequate  penalties  to  the  extent,  if  neces- 
sary for  that  purpose,  of  forfeiture  of  their  property  and  fran- 
chises." Const,  art.  11,  §  15  (1  Starr  &  C.  Ann.  St.  164).  The 
power  to  regulate  and  control  the  charges  of  railroad  companies, 
or  other  agencies  engaged  in  public  employments,  is  legislative, 
and  not  judicial.  Independently  of  such  constitutional  provis- 
ions  as  are  above  quoted,  it  is  now  the  settled  doctrine  in  thia 
country  that  the  legislatures  of  the  states  have  the  power  to  r^;u- 
late  and  settle  the  freight  and  passenger  charges  of  railroad  com- 
panies; and  the  charges  for  services  or  other  employments  wliich 
are  public  in  their  character,  subject  only  to  such  restraints  as  are 
imposed  by  charter  contracts,  and  by  the  authority  of  congress  to 
regulate  foreign  and  interstate  commerce.  Munn  v.  Illinois,  94: 
U.  S.  113 ;  Chicago,  etc.,  R.  Co.  v.  Iowa,  Id.  146 ;  Budd  v.  New 
York,  143  U.  S.  517 ;  12  Sup.  Ct.  Eep.  468.  This  doctrine  is 
not  here  controverted.    It  is  admitted  that  if,  in  the  a6t  of  1873, 
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the  legislature  had  prescribed  in  definite  and  specific  figures 
reasonable  maximum  rates  of  charges,  the  law  would  have  been 
valid.     Bj  an  act  approved  April  15,  1871,  the  legislature  of 
Illinois  classified  the  railroads  in  the  state  into  four  classes,  and 
provided  that  those  in  the  first  class  should  be  limited  to  two  and 
one-half  cents  per  mile,  those  in  the  second  class  to  three  cents 
per  mOe,  those  in  the  third  to  four  cents  per  mile,  and  those  in 
the  fourth  class  to  five  and  one-half  cents  per  mile,  as  compensa- 
tion for  the  transportation  of  any  person  with  a  certain  amount 
of  ordinary  baggage.     Laws  HI.  1871,  640.    We  held  this  law 
to  be  valid.    Buggies  v.   People,  91   IlL  256.     The  Supreme 
Court  of  the  United  States  affirmed  the  decision.    Buggies  v, 
Illinois,  108  U.  S.  526;  2  Sup.  Ct.  Bep.  882.     The  objection 
made  to  the  act  of  1873  is  that  it  is  not  such  an  act  as  was  the  act 
of  1871,  which  was  repealed  on  March  31,  1874  (2  Starr  &  0. 
Ann.  St.  2368).    The  act  of  1873  is  said  to  be  invalid  because, 
instead  of  establishing  reasonable  maximum  rates  of  charges,  it  is 
supposed  to  delegate  the  power  to  establish  such  rates  to  the  rail* 
road  and  warehouse  commissioners.     It  has  been  held,  in  a  num* 
ber  of  cases,  that  statutes  which  create  boards  of  commissioners, 
and  authorize  them  to  make  schedules  of  rates  for  railroad  com* 
panies,  are  not  invalid  for  the  reason  here  urged.    The  doctrine 
of  these  cases  is  that  the  functions  of  such  boards  are  administra- 
tive, rather  than  legislative ;  that  the  authority  conferred  upon 
them  relates  merely  to  the  execution  of  the  law ;  that  a  grant  of 
legislative  power  to  do  a  certain  thing  carries  with  it  the  power 
to  use  all  proper  and  necessary  means  to  accomplish  the  end ; 
and  that,  as  die  reasonableness  of  rates  changes  with  circum- 
stances, and  legislatures  cannot  be  continuously  in  session,  the 
requirement  that  the  statute  itself  shall  fix  the  charges  might 
preclude  the  legislature  from  the  use  of  the  agencies  necessary  to 
perform  the  duty  imposed  upon  it  by  the  Constitution  ;  in  short, 
that  the  legislature  may  authorize  others  to  do  things  which  it 
might  properly,  but  not  conveniently  or  advantageously,   do 
itself.     State  v.  Chicago,  M.  &  St.  P.  By.  Co.,  38  Minn.  281 ;  37 
N.  W.  Bep.  782 ;  Bailroad  Co.  v.  Smith,  70  Ga.  694 ;  Tilley  v. 
BaOroad  Co.,  5  Fed.  Bep.  641 ;  Bailway  Co.  v.  Dey,  36  Fed. 
Bep.  866 ;  State  v.  Fremont,  etc.,  R  Co.,  22  Neb.  313 ;  35  N. 
V.  Bep.  118 ;  Id.,  23  Neb.  117 ;  36  N.  W.  Bep.  305 ;  People  v. 
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Harper,  91  111.  357 ;  8  Am.  &  Eng.  Ency.  of  Law,  911.  In  State 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  supra,  the  8th  section  of  the 
Minnesota  statute,  which  was  there  held  to  be  constitutional,  pro- 
vided that  the  railroad  and  warehouse  cominissioners  should  have 
the  power,  in  case  the  tariffs  of  rates,  fares,  charges  or  classifica- 
tion tiled  and  published  by  the  railroad  companies  should  be 
unreasonable,  to  change  them,  and  make  them  reasonable,  and 
compel  the  carriers  to  adopt  them  as  thus  changed,  and,  upon 
refusal,  to  enforce  compliance  by  mandamus ;  and  said  section 
ftlso  declared  that  it  should  be  unlawful  for  any  common  carrier 
to  charge  a  higher  or  lower  rate  than  that  fixed  and  published  by 
the  commission. .  In  that  case  the  Supreme  Court  of  Minnesota 
interpreted  the  8th  section  to  mean  that  the  rates  recom- 
mended and  published  by  the  commission  in  the  manner  required 
by  the  act,  were  not  simply  advisory,  nor  merely  prima  facie 
equal  and  reasonable,  but  final  and  conclusive  as  to  what  were 
lawful  or  equal  and  reasonable  rates,  and  that,  in  proceedings  to 
compel  compliance,  no  issue  could  be  made,  or  inquiry  had^ 
as  to  the  equality  and  reasonableness  of  the  rates  in  fact.  It 
was  there  conceded  by  counsel  that  the  legislature  could  declare 
the  schedule  of  rates  fixed  by  the  commission  to  be  prima 
facie  evidence  of  what  was  equal  and  reasonable,  but  the  court 
held  that  the  legislature  had  the  power  to  create  a  commission 
whose  judgment  or  determination  as  to  what  was  reasonable 
should  be  final  and  conclusive.  The  Minnesota  case  was  taken  to 
the  Supreme  Court  of  the  United  States,  and  the  judgment 
therein  rendered  was  reversed  upon  the  ground  that  the  Minne- 
sota statute,  as  construed  by  the  Supreme  Court  of  that  state, 
conflicted  with  the  constitutional  provision  forbidding  the  states 
to  deprive  persons  of  their  property  without  due  process  of  law. 
Chicago,  etc.,  Ry.  Co.  v.  Minnesota,  134  U.  S.  418;  10  Sup.  Ct. 
Rep.  462,  702.  In  the  latter  case,  Mr.  Justice  Blatchford,  in 
delivering  the  opinion  of  the  court,  said  of  the  statute :  "  It 
deprives  the  company  of  its  right  to  a  judicial  investigation,  by 
due  process  of  law,  under  the  forms  and  with  the  machinery  pro- 
vided by  the  wisdom  of  successive  ages  for  the  investigation 
judicially  of  the  truth  of  a  matter  in  controversy,  and  substitutes 
therefor,  as  an  absolute  finalty,  the  action  of  a  railroad  commis- 
idon,  which,  in  view  of  the  powers  conceded  to  it  by  the  state 
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court,  cannot  be  regarded  as  clothed  with  judicial  functions,  or 
possessing  the  machineiy  of  a  court  of  justice."  From  this 
decision  Justices  Bsadlet,  Gray  and  Lamas  dissented,  and  held, 
in  their  dissenting  opinion,  tliat  there  was  no  good  reason  whj. 
the  legislature  might  not  delegate  the  duty  of  regulating  and  fix^ 
ing  the  charges,  so  as  to  make  them  equal  and  reasonable,  to  such 
a  board  of  commissioners  as  was  provided  for  in  the  Minnesota 
statate.  Subsequently,  in  the  case  of  Budd  v.  New  York,  143 
U.  S.  517 ;  12  Sup.  Ct.  Eep.  468,  the  case  of  Chicago,  etc.,  Ry- 
Co.  T.  Minnesota,  supra,  was  reviewed  and  explained.  The 
doctrine  of  Munn  v.  Illinois,  supra,  and  of  the  other  cases  known  as 
the  '^  Granger  cases,"  in  94  U.  S.  155-181,  was  adhered  to ;  and  it 
was  held  that  the  Minnesota  law  had  been  declared  invalid  because. 
it  had  been  construed  by  the  Supreme  Court  of  that  state  ^^  aa 
providing  that  the  rates  of  charges  for  the  transportation  of  prop 
erty  by  railroads,  recommended  and  pubUshed  by  the  commission, 
should  be  final  and  conclusive  as  to  what  were  equal  and  reason^ 
able  chai^ges,  and  that  there  could  be  no  judicial  inquiry  as  to  the 
reasonableness  of  such  rates."  We  undeistand  the  doctrine  of 
Chicago,  etc.,  Ry.  Co.  v.  Minnesota,  supra,  and  of  Budd  v.  New 
York,  supra,  to  be  as  follows :  The  legislature  has  the  power  to 
directly  fix  the  rates  of  charges.  It  has  the  right  to  declare  what 
is  reasonable.  When  it  does  so,  its  declaration  is  conclusive  afl^ 
to  the  reasonableness  of  the  rates,  and  a  charge  beyond  the 
maximum  fixed  by  it  might  be  regarded  as  unreasonable. 
But,  where  the  legislature  creates  a  commission  to  regulate 
the  rates  of  charges,  such  commission  has  power  to  make 
a  schedule  of  rates  which  shall  be  final  and  conclusive  evi- 
dence, but  the  determination  of  the  commissioners  should 
be  received  in  the  courts  as  prima  facie  evidence  that  such  deter- 
mination was  right  and  proper.  So,  also,  the  Iowa  statute,  which 
was  held  to  be  unconstitutional  as  a  delegation  of  legislative 
power  in  Railway  Co.  v.  Day,  supra,  provided  that  the  schedule 
oiade  by  the  commissioners  should  be  prima  facie  evidence  of  the 
leasonableness  of  the  rates  therein  charged,  in  all  suits  brought 
against  the  railroad  corporations. 

Under  the  constitutional  provisions  above  quoted,  the  legisla- 
ture of  this  state  has  the  right,  and  it  is  its  prerogative,  if  it 
ehooses  to  exercise  it,  to  pass  a  law  establishing  or  fixing  reason- 
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ftble  maximum  rates  of  charges.  When  it  passed  the  act  of  1873, 
it  did  not  choose  to  exercise  the  power  thus  conferred  upon  it. 
That  act  does  not  establish  reasonable  maximum  rates,  nor  does  it 
delegate  to  the  board  of  railroad  and  warehouse  commiBsioners 
the  power  to  establish  such  rates.  When  a  board  is  authorized 
to  make  a  schedule  of  rates,  and  their  schedule  is  merely  given 
the  force  and  effect  of  prima  facie  evidence  as  to  the  reasonable- 
ness of  the  rates  in  a  suit  involving  the  question  of  such  reason- 
ableness, there  is  no  delegation  to  the  board  of  the  legislative 
power  to  establish  rates.  The  legislature  thereby  merely  refrains 
from  the  exercise  of  its  constitutional  power,  and,  by  leaving  the 
question  as  to  the  reasonableness  of  the  rates  open,  makes  room 
for  the  exercise  by  the  courts  of  their  jurisdiction  upon  the  sub- 
ject. The  final  tribunal  of  arbitrament  is  not  the  judiciary,  but 
the  legislature.  But  ^'when  the  legislature  declares  that  the 
eharges  shall  be  reasonable,  or,  which  is  the  same  thing,  allows 
the  common-law  rule  to  that  effect  to  prevail,  and  leaves  the  mat- 
ter there,  then  resort  may  be  had  to  the  courts,  to  inquire  judici- 
ally whether  the  charges  are  reasonable."  Chicago,  etc.,  Ky.  Cou 
V.  Minnesota,  134  U.  S.  462 ;  10  Sup.  Ct.  Rep.  704.  The  decision 
in  Chicago,  etc.,  Ry.  Co.  v.  Minnesota,  supra,  does  not  base  the 
invalidity  of  the  Minnesota  statute  upon  the  ground  that  the 
provision  making  the  schedule  of  the  commissioners  final  and 
conclusive  as  to  the  reasonableness  of  the  rates  was  a  delegation 
of  legislative  power  to  the  commission.  Nor  do  we  deem  it 
necessary  to  decide  whether  such  a  provision  would  amount  to  a 
delegation  of  legislative  power  or  not.  But,  if  it  be  conceded 
that  making  the  schedule  of  the  commission  final  and  conclusive 
as  to  the  rates  is  a  delegation  of  legislative  power,  it  is  sufficient 
to  say,  in  the  present  case,  that  the  act  of  1873  does  not  give  to 
the  schedule  any  such  final  and  conclusive  effect.  We  are,  there- 
fore, of  the  opinion  that  the  act  is  not  unconstitutional  for  the 
second  reason  urged  upon  our  attention  by  counsel. 

3.  It  is  urged  that  the  provision  of  the  statute  making  the 
schedule  of  the  commissioners  prima  facie  evidence  that  the  rates 
therein  fixed  are  reasonable  maximum  rates  of  charges  is  uncon- 
stitutional and  void,  not  only  as  depriving  the  carriers  of  their 
property  without  due  process  of  law,  but  as  infringing  upon  the 
right  of  trial  by  jury.   We  do  not  think  that  this  objection  should  be 
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In  the  first  place,  the  act  does  not  deprive  the  railroad 
corporations  of  the  right  to  have  a  judicial  determination  of  the 
reasonableness  of  the  rates,  if  the j  are  not  satisfied  with  the  sched- 
ule made  bj  the  conunission.     The  courts  are  open  to  them  for 
a  review  of  the  acts  of  the  commissioners  in  fixing  the  rates  of 
diarges.     In  the  next  place,  the  provision  )&  an  exercise  by  the 
legislatnre  .of  its  undoubted  power  to  prescribe  the  rules  of 
evidence.    2  Kice  Ev.  806,  807 ;  Com.  v.  Williams,  6  Gray,  1 ; 
State  V.  Hurley,  54  Maine,  562.    Such  provisions  are  not  unusual. 
Cases  have  arisen  in  this  state  under  a  statute  making  the  fact  of 
injury  caused  by  sparks  from  a  locomotive  passing  along  tlie  road 
prima  facie  evidence  of  negligence,  and  no  question  has  ever  been 
raised  as  to  the  validity  of  the  statute.     Bailway  Co.  v.  Campbell^ 
86  m.  443 ;  Kaflroad  Co.  v.  Funk,  85  El.  460 ;  Railroad  Co.  v.  Lar- 
mon,  67  111.  68 ;  Railroad  Co.  v.  Rogers,  62  111.  346 ;  Railroad  Co. 
V.  Clampit,  63  111.  95  ;  Railroad  Co.  v.  Quaintance,  58  III.  389. 
Acts  making  tax  deeds  prima  facie  evidence  of  the  regularity  of 
the  proceedings  antecedent  to  the  deed  have  been  held  to  be 
vaUd.     2  Rice  Ev.  607 ;  Hand  v.  Ballon,  12  N.  Y.  541 ;  Dela- 
plaine  v.  Cook,  7  Wis.  54 ;  Allen  v.  Armstrong,  16  Iowa,  508 ; 
Wright  V.  Dunham,  13  Mich.  414 ;  Gage  v.  Garraher,  125  111.  451 ; 
17  N.  E.  Rep.  777.  See,  also, Williams  v.  Insurance  Co.,  68  111.  387. 
Cases  referred  to  by  counsel,  which  involve  the  validity  of  acts  pro- 
viding for  references  to  auditors  or  referees,  and  making  the  find- 
ings of  facts  by  them  in  their  reports  prima  facie  evidence  of 
the  facts  in  trials  before  juries,  will  be  found  to  be  clearly  dis- 
tingaishable   from   the   case  at  bar.     The    Supreme  Court  of 
Iowa  has  decided  that  a  provision  as  to  the  reasonableness  of  the 
charges  is  unconstitutional,  because  judicial  inquiry  is  thereby 
cnt  off.    We  do  not,  however,  understand  the  federal  cases  to  hold 
that  an  act  of   a  state  legislature  may  not  be  valid,  if,  wliile 
omitting  to  itself  fix  the  maximum  rates,  it  creates  a  commission 
with  authority  to  make  schedules  which  shall  be  prima  facie  evi- 
dence of  the  reasonableness  of  the  rates.    Where  the  schedule  is 
only  made  prima  facie  evidence,  the  court,  in  a  suit  against  the 
carrier,  can  inquire  and  determine  what  is  a  reasonable  rate ;  and 
the  defect  which  was  found  to  exist  in  the  Minnesota  law  is  thus 
obviated.    Such  is  the  character  of  the  Illinois  act  of  1873,  which 
provides,  in  section  8,  that  the  schedule  made,  published  and  cer- 
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tified  by  the  commiBsioners  shall,  in  all  suits  brought  against  the. 
railroad  corporations,  involving  their  freight  and  passenger  charges, 
etc.,  be  ^^  deemed  and  taken,  in  all  courts  of  this  state,  as  prima  facie 
evidence  that  the  rates  therein  fixed  are  reasonable  maximum 
rates  of  charges,"  etc.  One  of  the  criticisms  made  upon  the  con- 
struction given  by  the  Supreme  Court  of  Minnesota  to  the 
statute  in  that  state  is  expressed  in  Chicago,  etc.,  By.  Co.  v. 
Minnesota,  supra,  in  the  following  words :  "  The  Supreme  Court 
authoritatively  declares  that  it  is  the  expressed  intention  of  the 
legislature  of  Minnesota,  by  the  statute,  that  the  rates  recom- 
mended and  published  by  the  commission,  if  it  proceeds  in  the 
manner  pointed  out  by  the  act,  are  not  simply  advisory,  nor 
merely  prima  facie  equal  and  reasonable."  The  Mississippi  statute, 
which  was  held  to  be  a  valid  law  in  Stone  v.  Trust  Co.,  supra, 
contained  a  provision  that  the  making  the  schedule  of  the  commis- 
sion prima  facie  evidence  of  the  reasonableness  of  the  rates  of 
charges,  as  contained  in  a  statute  of  that  state  similar  to  the  said 
act  of  1873,  was  not  obnoxious  to  the  objections  here  urged 
against  it,  saying :  "  Thq  provision  of  the  statute  that  the  rates 
fixed  by  the  commissioners  shall  be  regarded  as  prima  facie 
reasonable  is  not  of  an  unusual  character,  and  was  enacted  in  the 
exercise  of  the  undoubted  power  of  the  state  to  prescribe  rules  of 
evidence  in  all  proceedings  under  the  laws  of  the  state.  The  law 
presumes  the  acts  of  officers  of  the  state  to  be  rightfully  done, 
and  gives  them  faith  accordingly.  This  rule  is  not  unlike  the 
provision  of  the  statute  complained  of  by  the  plaintifE."  Railway 
Co.  V.  Dey,  82  Iowa,  312 ;  48  N.  W.  Rep.  98.  See,  also,  Chicago 
&  A.  R.  Co.  V.  People,  67  111.  11. 

4.  It  is  contended  that  the  statute  has  been  held  to  be  uncon- 
stitutional as  to  interstate  shipments,  and  that,  therefore,  it  is  void 
as  a  whole.  This  contention  is  based  upon  the  decisions  of  this 
court  in  People  v.  Wabash,  St.  L.  &  P.  Ry.  Co.,  104  111.  476,  and 
Wabash,  St.  L.  &  P.  Ry.  Co.  v.  People,  105  111.  236,  and  of  the 
Supreme  Court  of  the  United  States  in  Wabash,  etc.,  Ry.  Co.  v. 
Illinois,  118  U.  S.  657;  7  Sup.  Ct.  Rep.  4.  In  the  Illinois  casea 
the  action  was  to  recover  for  unjust  discrimination  in  carrying 
the  same  class  of  freight  from  Peoria  to  New  York  city  for  a  less 
sum  of  money  than  similar  freight  was  carried  from  Gilman  to 
New  York  city,  Peoria  being  a  gi-eater  distance  from  New  York 
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than  Gilinan,  and  being  eightj-six  miles  further  west  in  Illinois^ 
npon  the  defendant  company's  road,  from  a  station  near  the 
eastern  boundary  of  Illinois  than  Gilman.  The  judgments  in  the 
Illinois  cases  were  reversed  by  the  United  States  Supreme  Court 
in  the  Wabash,  etc.,  Ry.  Co.  case,  supra,  because  of  the  interpre- 
tation placed,  by  this  court  upon  those  sections  of  the  act  of  1873 
which  relate  to  unjust  discrimination,  and  not  because  the 
United  States  Supreme  Court  considered  the  act  of  1873 
invalid,  as  amounting  to  an  attempted  regulation  of  com- 
merce. The  latter  court,  in  the  Wabash,  etc.,  Ky.  Co.  case, 
supra,  said:  ''It  might  admit  of  question  whether  the  stat- 
ute of  Illinois  now  under  consideration  was  designed  by  its 
framers  to  affect  any  other  class  of  transportation  than  that  which 
begins  and  ends  within  the  limits  of  the  state."  The  question 
whether  the  Illinois  statute  was  or  was  not  so  designed  by  its 
framers  was  not  as  carefully  considered  in  the  above  cases  as 
it  would  have  been,  had  it  not  been  for  the  construction  therein 
placed  npon  the  previous  decisions  of  the  Federal  Supreme  Court. 
The  latter  decisions  were  then  understood  as  holding  that  a  state 
law  prohibiting  unjust  discrimination  in  the  rates  of  charges  for 
the  transportation  of  property  between  points  wholly  within  the 
state,  whether  it  was  a  part  of  a  continuous  carriage  to  a  point  out 
of  the  state  or  not,  was  not  invalid,  in  the  absence  of  congressional 
action  upon  the  subject,  and  when  construed  as  the  act  of  1873 
was  construed  in  the  Illinois  cases.  With  such  understanding  of 
the  federal  rulings,  tliis  court  held  that,  while  the  provisions  of 
the  act  of  1873  relating  to  unjust  discrimination  were  inoperative 
upon  that  part  of  the  contract  of  shipment  which  had  reference  to 
the  transportation  outside  of  the  state,  they  were  binding  and  effect- 
ual as  to  so  much  of  the  transportation  as  was  within  the  limits 
of  the  state.  In  the  opinion  of  the  majority  of  the  court  (Chief 
Justice  Watte  and  Justices  Bbadlet  and  Gray  dissenting)  in 
Wabash,  etc.,  By.  Co.  v.  Illinois,  supra,  Mr.  Justice  Milleb  said : 
^  It  cannot  be  denied  that  the  general  language  of  the  court  in 
these  cases,  upon  the  power  of  congress  to  regulate  commerce, 
may  be  susceptible  of  the  meaning  which  the  Illinois  court  places 
upon  it."  In  the  same  opinion  the  same  learned  justice,  in  speak- 
ing for  the  majority,  while  stating  that  they  were  bound  by  the 
VOL.  X. —  33 
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oonstraction  given  by  this  court  to  the  Illinois  statute^  and  that 
this  conrt  had  so  construed  the  statute  as  to  make  it  apply  to  com* 
merce  among  the  states,  also  said :  '^  If  the  Illinois  statute  could 
be  construed  to  apply  exclusively  to  contracts  for  a  carriage 
which  begins  and  ends  within  the  state,  disconnected  from  a 
continuous  transportation  through  or  into  other  states,  there  does 
not  seem  to  be  any  difficulty  in  holding  it  to  be  valid."  Looking, 
however,  at  the  provisions  of  the  act  of  1873  which  have  refer- 
ence to  unjust  discrimination,  in  the  light  of  the  construction 
given  to  them  in  the  Illinois  cases  above  referred  to,  the  Fed- 
eral Supreme  Court  held  those  decisions  invalid,  as  applied  to 
unjust  discrimination  in  the  rates  of  charges  for  the  transpor- 
tation of  property  within  the  state,  when  such  transporta- 
tion was  part  of  a  continuous  carriage  from  a  point  within  to 
a  point  without  the  state,  upon  the  ground  that  such  construction 
noade  the  provisions  conflict  with  the  constitutional  grant  to  con- 
greas  of  power  to  regulate  interstate  commerce.  This  court  might 
be  incUned  to  consider  the  question  whether  the  construction, 
announced  in  said  cases  and  accepted  by  the  United  States  Supreme 
Court,  may  not  have  been  incorrect,  and  unauthorized  by  the  lan- 
guage of  the  act,  if  the  present  suit  had  arisen  under  those  sec- 
tions of  the  act  which  have  reference  to  unjust  discrimination.  But 
the  case  at  bar  arises  under  the  provisions  which  prohibit  the  charge 
of  more  than  fair  and  reasonable  rates.  This  action  is  brought 
for  damages  growing  out  of  alleged  charges  of  unreasonable  rates 
for  the  transportation  of  property  between  points  lying  wholly 
within  the  state,  and  not  being  part  of  a  continuous  transporta- 
tion to  any  point  outside  of  the  state.  It  is  within  the  power  of 
the  legislature  to  so  amend  the  act  as  clearly  to  limit  the  pro- 
visions concerning  unjust  discrimination  to  commerce  carried  on 
within  the  state. 

Counsel  claim  that  the  provisions  relating  to  interstate  com- 
merce are  so  intimately  connected  with  those  relating  to  com- 
uierce  carried  on  wholly  within  the  limits  of  the  state  as  not  to 
be  separable,  the  one  from  the  other,  and  that,  as  the  act  haa 
been  declared  invalid  when  applied  to  interstate  commerce,  it 
must  also  be  invalid  as  applied  to  state  commerce.  Upon  thia 
point,  reference  is  made  to  cases  holding  that  words  of  limitation 
cannot  be  introduced  into  a  penal  statute,  so  at  to  make  it  specific. 
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when,  as  expressed,  it  is  general  only.    TJ.  S.  v.  Reese,  92  U.  8. 
414;  Trade  Mark  cases,  100  TJ.  S.  82;  Baldwin  v.  Franks,  120 
TJ.  8.  678 ;  7  Sup.  Ct.  Rep.  656,  763.     If  the  doctrine  of  these 
cases  is  applicable  to  the  case  at  bar,  it  is  only  applicable  to  the 
sections  of  the  act  of  1873  relating  to  unjnst  discrimination  ;  and 
the  effect  of  its  application  would  be  to  hold  those  sections  void, 
as  affecting  transportation  within  the   state,  because  they  had 
been  held  void  as  affecting  interstate  transportation,  but  the  effect 
would  not  be  to  invalidate  the  act,  so  far  as  it  relates  to  charges 
of  fair  and  reasonable  rates  alone.     Where  a  part  of  a  statute  is 
unconstitutional,  the  remainder  will  not  be  declared  unconstitu- 
tional also,  if  the  two  are  distinct  and  separable,  so  that  the  latter 
may  stand,  though  the  former  becomes  of  no  effect.     The  consti- 
tutional  and  unconstitutional  provisions  may  sometimes  be  con- 
tained in  the  same  section,  but  do  not  necessarily  fall  together, 
unless  they  "  are  essentially  and  inseparably  connected  in  sub- 
stance.    If,  when  the  unconstitutional  portion  is  stricken  out, 
that  which  remains  is  complete  in  itself,  and  capable  of  being 
executed  in  accordance  with  the  apparent  legislative  intent,  wholly 
independent  of  tliat  which  was  rejected,  it  must  be  sustained. 
*     *      *     If   a  statute  attempts  to  accomplish  two  or  more 
objects,  and  is  void  as  to  one,  it  may  still  be,  in  every  respect, 
complete  and  valid   as   to   the   other.     *     *     *     A   legisla^ 
tive    act  may  be  entirely  valid  as  to  some  classes  of  cases, 
and  clearly  void  as  to  others,"    Oooley  Const.  Lim.  (6th  ed.) 
211,  213 ;  Dupee  v.  Swigert,  127  111.  494 ;  21  N.  E.  Rep.  622. 
An  examination  of  the  act  of  1873,  in  the  light  of  these  prin« 
dples  of  construction  will  show  that  parts  of  the  act  relate 
to  the  prevention  of  unjust  discrimination  between  persons  and 
places  in  the  rates  of  charges  for  transportation,  while  other  parts 
relate  to  the  prevention  of  charges  that  exceed  fair  and  reason- 
able rates.     Sections  2  and  8  of  the  act  relate  more  particularly 
to  unjnst  discrimination,  and  their  aim  is  ^*  against  favoritism  -'^ 
against  charging  one  shipper  more  than  another  for  the  like 
service  under  like  conditions."    Railroad  Co.  v.  Ervin,  118  111. 
260 ;  8  N.  E.  Rep.  862 ;  Illinois  Cent.  R.  Co.  v.  People,  121  HI. 
304 ;  12  N.  E.  Rep.  670.  Section  1,  in  connection  with  sections  7 
and  8,  concerns  the  question,  whether  the  rate  charged  a  passen- 
ger or  shipper  is  reasonable  or  not,  irrespective  of  the  charge 
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that  may  be  made  against  another  passenger  or  shipper  or  a^L 
another  point.  It  is  easy  to  see  that  there  is  a  difference  betweea 
extortion  and  discrimination.  Hence,  we  think  that  the  provis- 
ions of  the  act  upon  the  two  subjects  can  be  separated  and  dis- 
connected from  each  other  so  that  those  portions  relating  to 
reasonable  charges  may  stand,  even  if  tliose  portions  relating  to 
unjust  discrimination  fall.  Whether  the  latter  do  or  must  fall  or 
not  we  do  not  decide.  It  is  to  be  noted,  however,  that  in  Hail- 
road  Co.  V.  Ervin,  supra,  and  Illinois  Cent.  R.  Co.  v.  People^ 
supra,  this  court  treated  the  whole  of  the  act  of  1873  as  valid,  aa 
applied  to  commerce  wholly  within  the  state.  The  Wabash,  St. 
L.  &  P.  Ry.  Co.  cajBes,  104  111.  476 ;  105  111.  236,  arose  under  the 
sections  relating  to  unjust  discrimination ;  and  it  was  those  sec- 
tions which  were  therein  construed  as  being  ''  broad  enough  to 
include  unjust  discrimination  in  the  rates  of  charges  for  the  trans- 
portation of  property  from  a  point  within  to  a  point  without  the 
state."  The  provisions  of  the  act  relating  to  fair  and  reasonable 
rates  were  not  construed  as  being  broad  enough  to  prohibit 
charges  of  more  than  reasonable  rates  for  transportation  outside 
of  the  state,  or  within  it,  as  part  of  a  carriage  beyond  the  state. 
Therefore,  the  question  whether  these  provisions  were  intended 
to  apply  only  to  transportation  between  points  lying  wholly 
within  the  state,  and  disconnected  from  a  continuous  carriage  to 
a  point  outside  of  the  state,  is  not  a  question  which  is  settled  in. 
the  decisions  of  the  Wabash,  St.  L.  &  P.  Ry.  Co.  cases.  After  a 
careful  study  of  the  terms  of  the  act,  we  are  of  the  opinion  that 
the  Ist  section,  read  in  connection  with  the  title,  and  sections  7, 
8  and  11,  applies  only  to  charges  of  reasonable  rates  for  suck 
transportation  witliin  the  state  as  is  not  a  part  of  a  continuous, 
transportation  without  the  state,  and,  therefore,  does  not  infringe 
upon  the  power  of  congress  to  regulate  interstate  commerce.. 
The  title  of  the  act  is  "An  act  to  prevent  extortion  *  *  *  in. 
the  rates  charged  for  the  transportation  of  passengers  and  freights^ 
on  railroads  in  this  state,"  and  not  on  railroads  outside  of  this 
state.  The  railroad  corporations  forbidden  by  section  1  to  charge 
more  than  reasonable  rates  are  thus  therein  described :  "  Any 
railroad  corporation  organized  or  doing  business  in  this  state  under 
any  act  of  incorporation,  or  general  law  of  this  state,  now  in  force^ 
or  which  may  hereafter  be  enacted,  or  any  railroad  corporation, 
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organized,  or  which  may  hereafter  be  organized  nnder  the  laws 
of  any  other  state,  and  doing  business  in  this  state."     Section  11 
provides  that  the  term  "  railroad  corporation,"  contained  in  the 
act,  shall  be  taken  to  mean  all  corporations,  etc.,  now  or  here* 
after  owning  or  operating  "  any  railroad,  in  whole  or  in  part,  in 
this  state,"  and  to  apply  to  all  persons,' whether  incorporated  or 
not,  "  that  shall  do  business  as  common  carriers  upon  any  of  the 
lines  of  railway  in  this  state,"  etc.     Section  1  forbids  the  charg- 
ing of  more  than  reasonable  rates  for  the  transportation  of  passen- 
gers or  freight  or  cars  "upon  any  railroad  within   the  state." 
Section  8  directs  the  railroad  and  warehouse  commissioners  to 
make  "  for  each  of  the  railroad  corporations  doing  business  in  this 
state  "  a  schedule  of  reasonable  maximum  rates  of  charges  for  the 
transportation  of  passengers  and  freight  and  cars  "  on  each  of  said 
railroads."     It  is  quite  manifest  that  the  schedule  thus  required 
to  be  made  is  of  more  importance  in  determining  what  are  rea- 
sonable rates  of  charges  than  in  determining  whether  there  has 
been   unjust   discrimination.      In  section   3   the   discriminating 
rates,  charges,  etc.,  therein  referred  to,  are  made  prima  facie  evi- 
dence of  unjust  discrimination,  without  mention  of  the  schedule. 
If  the  greater  distance  (from  Peoria  to  New  York)  and  the 
shorter  distance  (from  Gilman  to  New  York)  are  given,  and  the 
fact  is  ascertained  that  the  charge  for  transportation  over  such 
greater  distance  is  less  than  the  charge  therefor  over  such  shorter 
distance,   a  discrimination  is  at  once  established,  whether  the 
whole  of  the  distances  be  regarded,  or  the  proportional  parts 
thereof  in  this  state.     Given  the  facts  of  the  distances,  whether 
without  or  within  the  state,  and  of  the  actual  charges,  and  the 
question  of  discrimination  is  determined,  though  reference  to  the 
schedule  may  be  made  as  to  the  injustice  of  the  discrimination  to 
the  individual.     But  it  could  not  have  been  the  intention  of  the 
legislature  that  this  schedule  should  be  prima  facie  evidence  of 
what  were  reasonable  maximum  rates  of  charges  for  transporter 
tion  outside  of  the  state,  or  for  such  transportation  within  it  as 
might  be  a  part  of  a  continuous  transportation  from  within  to  with- 
out.    Other  states  would  have  their  own  laws  and  commissioners, 
and  methods  of  ascertaining  rates.     The  railroad  and  warehonse 
commissioners  named  in  schedule  8  are  Illinois  officials,  appointed 
by  the  governor,  with  jurisdiction  limited  to  this  state,  and  with- 
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out  power  or  opportunity  to  gather  the  data  for  fixing  reasonable 
rates  of  transportation  outside  of  the  state,  or  within  the 
state,  as  connected  with  a  continuous  carriage  to  a  point 
beyond  its  limits.  The  act  establishing  the  board  of  railroad  and 
warehouse  commissioners  provides  that  only  railroads  incorpo- 
rated or  doing  business  in  this  state  shall  make  sworn  statements 
of  their  afiEairs  to  said  commissioners.  2  Starr  &  C.  Ann.  8t. 
1956-1958.  Section  7  of  the  act  of  1873  requires  the  commis- 
sioners to  ascertain  whether  the  provisions  of  the  act  have  been 
violated  by  "  any  railroad  corporation  in  this  state,"  and  for  that 
purpose  "  to  visit  the  various  stations  upon  the  line  of  each  rail- 
road." We  construe  these  features  of  the  act  to  indicate  that,  so 
far  as  the  provisions  relating  to  the  charges  of  reasonable  rates 
are  concerned,  it  was  not  the  intention  of  the  legislature  to  make 
them  apply  to  any  other  kind  of  transportation  than  that  which 
should  occur  wholly  within  the  boundaries  of  this  state,  or  to 
any  other  kind  of  contracts  than  those  for  a  carriage  which  begins 
and  ends  within  the  state,  disconnected  from  a  continuous  trans- 
portation through  or  into  other  states.  Consequently,  we  hold 
the  provisions  relating  to  charges  of  reasonable  rates  to  be  valid. 
5.  The  statute  granting  power  to  the  railroad  commissioners  to 
make  a  schedule  of  reasonable  maximum  rates  for  appellant  is 
alleged  to  be  a  violation  of  appellant's  charter,  so  as  to  impair  the 
obligation  of  its  contract  with  the  state,  and,  therefore,  the  act  is 
said  to  be  void  as  to  appellant.  This  point  is  settled  adversely  to 
appellant  by  the  cases  of  Euggles  v.  People,  91  111.  256,  and 
Buggies  V.  Illinois,  108  U.  S.  626 ;  2  Sup.  Ct.  Hep.  832.  In  the 
former  case,  one  of  the  questions  submitted  by  the  stipulation  was 
whether  a  law  establishing  a  reasonable  maximum  rate  of  charges 
for  the  transportation  of  passengers  on  railroads  in  this  state  was 
such  a  constitutional  law  as  appellant  ^^was  bound  to  obey, 
*  *  *  notwithstanding  the  provisions  of  its  charter ; "  and  it 
was  there  held  that  the  law  was  valid,  and  that  the  legislature  has 
the  power  to  fix  a  maximum  rate  of  charges  for  corporations 
exercising  a  business  public  in  its  character,  and  that  such  regula- 
tion does  not  impair  the  obligation  of  the  contract  in  their  char- 
ters. In  Buggies  v.  Illinois,  supra,  the  provisions  of  appellant's 
charter  are  fully  set  out.  It  is  not  denied  that,  by  consolidation 
and  statutory  provisions,  appellant  acquired  the  powers  and  fran- 
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chises  granted  to  the  Central  Military  Tract  Company  by  an  act 
to  incorporate  the  latter  company  passed  on  February  15,  1851, 
and  by  an  act  to  amend  said  act  passed  on  June  19,  1852.  By 
section  3  of  said  act  of  1851,  said  company  was  thereby  ^'  created 
and  incorporated  for  the  purpose  of  organizing  under  an  act 
entitled  '  An  act  to  provide  for  a  general  system  of  raihroad  incor- 
porations,' in  force  November  5, 1849,"  and  was  ^^  entitled  to  have 
and  exercise  the  powers  and  privileges,  and  be  subject  to  the 
liabilities  therein  enumerated."  The  general  law  of  1849,  in  clause 
10  of  section  21  thereof,  conferred  upon  railroad  companies 
organized  thereunder  the  right  ^^  to  regulate  the  time  and  manner 
in  which  passengers  and  property  shall  be  transported,  and  the  tolls 
and  compensation  to  be  paid  therefor ;  but  such  compensation  for 
any  passenger  apd  his  ordinary  baggage  shall  not  exceed  three 
cents  a  mile,  unless  by  special  act  of  the  legislature,  and  shall  be 
subject  to  alteration  as  hereinafter  provided."  It  also  provides, 
in  section  82,  that  ^^  the  legislature  may,  when  any  such  railroad 
shall  be  opened  for  use,  from  time  to  time,  alter  or  reduce  the  rates 
of  toll,  fare,  freight  or  other  profits  upon  such  roads ;  but  the  same 
shall  not,  without  the  consent  of  the  corporation,  be  so  reduced 
as  to  produce  with  said  profits  less  than  fifteen  per  cent  per  annum 
on  the  capital  actually  paid  in ;  nor  imless  on  an  examination  of 
the  amounts  received  and  expended,  to  be  made  by  the  secretary  of 
state,  he  shall  ascertain  that  the  net  income  derived  by  the  com- 
pany from  all  sources  from  the  year  then  last  past  shall  have 
exceeded  an  annual  income  of  fifteen  per  cent  upon  the  capital  of 
the  corporation  actually  paid  in."  The  6th  section  of  the  act  of 
1852  is  as  follows :  ^^  The  said  company  shall  have  power  to  make, 
ordain  and  establish  all  such  by-laws,  rules  and  regulations  as  may 
be  deemed  expedient  and  necessary  to  fulfill  the  purposes 
and  carry  into  effect  the  provisions  of  this  act,  and  for  the  well 
<wderii;g,  regnlating  and  securing  the  aflEaire,  bueiness  and  interest 
of  the  company ;  provided,  that  the  same  be  not  repugnant  to  the 
Constitution  and  laws  of  the  United  States  or  of  this  state,  or 
repugnant  to  this  act.  The  board  of  directors  shall  have  power  to 
establish  such  rates  of  toll  for  the  conveyance  of  persons  or  prop- 
erty  upon  the  same,  as  they  shall  from  time  to  time,  by  their 
by-laws,  determine,  and  to  levy  and  collect  the  same  for  the  use  of . 
the  said  company.   The  transportation  of  persons  and  property,  the 
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width  of  track,  and  all  other  matters  and  things  respecting  the 
use  of  said  road,  shall  be  in  conformity  to  such  rules  and  r^ula- 
tions  as  the  said  board  of  directors  shall  from  time  to  time  deter- 
mine." It  is  now  claimed  by  the  appellant  that  it  still  has  the 
right,  under  its  original  charter  of  1851,  of  fixing  rates,  subject  only 
to  a  limit  of  three  cents  a  mile  on  passengers,  and  that  the  state 
has  no  power  to  interfere,  except  to  keep  the  annual  profits 
down  to  fifteen  per  cent  per  annum  on  the  paid-up  capital,  and 
that  the  act  of  1873,  giving  the  commissioners  power  to  make  a 
schedule  of  maximum  reasonable  rates  for  appellant,  ignores  these 
limitations  upon  the  power  of  the  state  to  regulate  its  charges. 
Although  the  act  of  1852  is  entitled  "  An  act  to  amend  the  char- 
ter of  1851,"  it  is  a  complete  charter  in  itself.  It  contains  pro- 
visions not  found  in  the  general  law  of  1849.  The  plea 
alleges  that  it  was  accepted  by  appellant,  and  it  was  evidently 
intended  and  accepted  as  a  substitute  for  the  charter  of  1851. 
In  Buggies  v.  lUinoiB,  supra,  it  was  contended  by  appellant  that 
the  act  of  1852  repealed  sections  21  and  32  of  the  old  charter, 
with  the  limitations  therein  contained  as  above  set  forth,  and  that 
*under  section  6  of  the  amending  act  of  1852,  as  above  set  forth, 
appellant  could  establish  its  own  rates  of  fare  and  freight,  free 
from  legislative  interference.  In  that  case  the  Supreme  Court 
of  the  United  States  declined  to  decide  whether  section  6  of  the 
amending  act  repealed  clause  10  of  section  21  and  section  32  of 
the  original  charter,  or  not.  But  they  held  that,  under  said 
section  6,  no  by-law  could  be  established  by  the  directors  that  did 
not  conform  to  .the  laws  of  the  state,  whether  such  laws  were  in 
force  when  the  amended  charter  was  granted,  or  came  into  opera- 
tion afterwards ;  that  the  power  of  the  company  for  the  regula- 
tion of  its  own  affairs  was,  in  express  terms,  subjected  to  the 
legislative  control  of  the  state ;  that  the  by-laws  fixed  the  rates, 
and  no  by-law  could  be  made  that  was  at  all  repugnant  to  the 
laws  of  the  state ;  that  only  such  charges  could  be  collected  by 
appellant  as  were  allowed  by  the  laws  of  the  state ;  that,  in  the 
absence  of  legislation,  the  power  of  the  directors  over  the  rates  is 
subject  only  to  the  common-law  hmitation  of  reasonableness,  but 
that  the  state  may  establish  a  maximum  of  rates  to  be  charged  by 
railroad  companies  for  the  transportation  of  persons  and  prop- 
erty ;  that  when  a  maximum  is  so  established  the  rates  fixed  by 
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the  directors  must  conform  to  its  requirements  —  otherwise,  the 
by-laws  would  be  repugnant  to  the  laws.  Adopting  the  views 
thus  expressed  by  the  Federal  Supreme  Court,  we  are  of  the 
opinion  that  there  is  nothing  in  appellant's  charter  which  relieves 
it  from  the  obligation  to  submit  to  the  provisions  of  the  act  of 
1873  upon  the  subject  of  reasonable  rates,  and  that  the  act  does 
not  impair  the  obligation  of  any  contract  alleged  to  be  contained 
in  appellant's  charter. 

6.  It  is  claimed  that  the  schedule  of  1873,  which  was  admitted 
in  evidence,  was  not  published  as  required  by  statute,  and  that 
for  that  reason  it  did  not  go  into  effect.  The  copy  of  the  schedule 
of  September  1,  1873,  introduced  by  the  plaintiff,  was  accom- 
panied by  the  following  certificate,  which  was  attached  to  it: 
"  Office  of  the  Sailroad  and  Warehouse  Commission,  Springfield, 
Illinois.  State  of  BUnois,  Sangamon  County  —  ss. :  We,  the 
undersigned,  railroad  and  warehouse  commissioners  in  and  for  the 
state  of  lUinois,  do  hereby  certify  that  the  foregoing  is  a  true 
copy  of  ^  A  Schedule  of  Beasonable  Maximum  Bates  of  Charges 
for  the  Transportation  of  Passengers  and  Freight  and  Cars,' 
together  with  a  classification  of  freight,  explanatory  and  form- 
ing a  part  of  said  schedule,  revised  and  prepared  by  the  rail- 
road and  warehouse  commission  for  the  Chicago,  Burlington  and 
Quincy  Company ;  that  said  ^  classification  of  freight '  and  schedule 
has  been  published  as  required  by  law  in  the  Illinois  State 
Journal,  a  weekly  newspaper  published  in  the  city  of  Springfield, 
in  said  state,  in  the  issues  of  said  paper  dated,  respectively,  Sep- 
tember 3d,  10th,  17th  and  24th,  and  October  1,  A.  D.  1873,  as 
revised,  and  was  in  force  from  and  after  September  1,  A.  D.  1873, 
and  remained  in  force  until  December  1,  A.  D.  1881.  Witness 
our  hands  this  7th  day  of  February,  A.  D.  1891.  John  R. 
Wheeler,  Isaac  N.  Phillips,  W.  R.  Crim,  Railroad  and  Warehouse 
Commissioners.  Attest :  J.  H.  Paddock,  Secretary."  This  cer- 
tificate shows  that  publication  of  both  the  classification  and  the 
schedule  was  made,  not  only  for  three  successive  weeks,  but  for 
five  successive  weeks,  and  that,  consequently,  the  provision  in  sec^ 
tion  8  as  to  publication  was  fully  complied  with.  The  trial  court 
was  authorized  to  admit  it,  and,  when  admitted,  it  was  '^  prima 
facie  evidence  of  the  schedules  of  said  commissioners."  At  the 
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dofie  of  plaintifi's  evideiice  the  defendant  introduced  aootker 
eertifieate  of  &e  commisaionenB,  dated  December  1,  1891,  and 
other  evidence,  for  the  purpose  of  showing  that  the  daBBification 
of  freights,  which  recited  on  its  face  that  it  formed  a  part  of  each 
schedule,  was  published  on  September  third,  tenth  and  seven- 
teenth, and  that  the  schedule  for  appellant,  whicli  refers  to  the 
classification  as  forming  a  part  of  it,  was  published  on  September 
seventeenth  and  October  first.  The  classification  was  published 
fliree  successive  weeks,  and  the  schedule  was  published  three  sue- 
eessive  weeks ;  but  the  point  is  made  that,  as  the  schedule  refer- 
sad  to  the  classification,  the  latter  was  a  part  of  the  former,  and 
that  when  tlie  schedule  was  published,  on  September  seventeenth, 
twenty-fourth,  and  October  first,  the  classification  should  have 
been  published,  as  a  part  of  it,  and  in  the  same  issues  of  the 
newspaper  with  it.  As  the  classification  was  for  all  the  railroads^ 
and  a  schedule  was  made  for  each,  it  is  a  question  whether  it  was 
necessary  to  republish  the  classification  with  each  schedule,  it 
having  already  been  pubUshed  for  the  time  required  by  law.  The 
classification  was  on  file  in  the  office  of  the  commissioners,  and  the 
schedules  referred  to  it,  and  the  roods  could  have  access  to  it. 
The  certificate,  however,  as  above  set  forth,  was  merely  prima 
facie  evidence  that  the  schedule  introduced  was  that  of  the  com- 
missioners. Other  evidence  might  be  introduced  to  show  tiiat  it 
was  thdr  schedule.  This  evidence  was  furnished  by  the  defend- 
ant itself.  Its  own  proof  showed  that  the  copy  introduced  was  a 
copy  of  the  schedule  prepared  and  adopted  for  it  by  the  commis- 
sioners. It  is  not  contended  that  the  defendant  did  not  have 
notice  of  the  schedule  of  September,  1873,  irrespective  of  any 
publication  of  it. 

7.  But  even  if  it  be  true  that  the  schedule  could  not  go  into 
effect  until  it  was  published  in  the  manner  required  by  the  law, 
and  that  the  separate  publication  of  the  classification  and  the 
schedule  was  not  in  compliance  with  section  8,  we  still  think  that 
the  certificate  above  set  forth  was  sufficient.  The  case  below  was 
not  tried  until  November  30,  1891.  By  act  approved  June  30, 
1885,  the  legislatui^e  amended  said  section  8,  and  in  the  amended 
section  provided  as  follows :  ^^  All  such  schedules  heretofore  or 
laereafter  made  shall  be  received  and  held  in  all  soeh  suits  as 
prima  facie  the  schedules  of  said  commissioners  without  further 
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proof  tiban  4^  produotioD  of  the  acbednle  deeii^  to  be  used  a» 
evidenee,  wi&  a  oertifloate  of  the  railroad  nod  warehouge  com- 
misBioBers,  that  the  same  is  a  tnie  eopv  of  a  schedule  prepared 
bj  them  for  the  railroad  eompaaj  or  corporation  therein  named." 
3  Starr  &  C.  Ann.  St.  1029.  The  oertiiioate  of  Februarj  7, 
1891,  conforms  to  the  requirement  of  section  8,  as  thos  amended. 
No  man  or  corporation  has  a  vested  right  in  the  rules  of  evidence. 
They  pertain  to  the  remedies  provided  by  ike  state  for  its  citizens, 
and  do  not  constitute  a  part  of  any  contract.  They  ai«  subject 
to  control  and  modification  by  the  legtslatui^e,  wliether  affecting 
proof  of  existing  riglits,  or  rights  subsequently  acquired.  Changes 
in  them  may  be  made  applicable  to  existing  causes  of  action. 
Gooley  Const.  lim.  (6th  ed.)  451;  Gage  v.  Caraher,  125  111. 
447;  17  N.  E.  Rep.  777. 

8.  Appellee  assigns  as  a  cross  error  the  overruling  of  his 
demurrer  to  the  sixth  plea  of  the  defendant  This  plea  was  to 
the  last  additional  count  of  the  amended  declaration,  and  averred 
tiist  the  causes  of  action  tli^:«in  set  out  did  not  ac<»*ue  to  the 
plaintiff  within  five  years  next  before  the  filing,  or  the  obtaining 
of  leave  to  file,  said,  last  additional  count,  or  the  substitute  there- 
for. The  question  is  whether  the  amendment,  or  the  last  count 
of  the  amended  declaration,  sets  up  a  new  cause  of  action.  If  it 
does,  the  demurrer  to  the  plea  was  properly  overruled.  If  it 
does  not,  the  amendment  takes  effect  from  the  commemcement  of 
the  suit.  When  an  amendment  sets  up  no  new  matter  or  claim, 
but  merely  restates  in  a  different  form  the  cause  of  action  set  out 
in  the  original  declaration,  it  relates  to  the  commencement  of  the 
suit,  and  the  Statute  of  Limitations  is  u'rested,  at  tliat  point ;  but^ 
where  the  amendment  introduees  a  new  or  different  cause  of 
actiim^  it  is  treated  as  a  f  reeb  suit,  begun  at  the  time  when  such 
amendment  is  filed,  and  tbe  statute  is  arrested  at  the  latter  date. 
Baker  v.  Bailway  Co.,  34  Mo.  App.  98.  In  this  case  the 
two  counts  of  the  original  declaration,  and  all  the  additional 
counts  of  the  amended  declaration,  except  the  last,  sought  to 
recover  the  treble  damages  allowed  by  the  statute  for  a 
violation  of  its  provisions ;  and  to  these  counts  the  two  yeajv' 
Statute  of  Limitations  was  properly  pleade<2i,  as,  in  this  state, 
actions  for  a  atatutoiy  penalty  must  be  brought  within  two  years 
next  after  the  canse  of  action  accrued.     The  last  amended  count, 
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filed  more  than  seven  years  after  the  filing  of  the  original  declara- 
tion, sought  to  recover  damages  for  the  violation  of  defendant's 
common-law  liability  as  a  carrier  for  charging  more  than  reason- 
able rates.  To  this  count  the  five  years'  Statute  of  Limitations 
was  applicable.  It  is  conceded  by  appellee  that  he  cannot  recover 
treble  damages  for  unreasonable  charges,  except  for  those  paid  by 
him  during  tlie  two  years  prior  to  the  beginning  of  the  suit,  and 
that  the  object  of  the  amended  count  is  to  recover  single  damages 
for  the  three  years  immediately  preceding  the  two  years  for 
which  treble  damages  are  claimed.  "We  think  that  the  amended 
count  introduced  a  new  cause  of  action.  The  original  declara- 
tion declares  specially  on  the  statute  for  the  recovery  of  a  statu- 
tory penalty  ;  alleges,  as  the  ground  of  action,  the  charge  of  rates 
in  excess  of  those  fixed  by  the  schedule  of  the  commissioners; 
and  concludes :  "  Whereby,  and  by  force  of  the  statute,  ♦  *  * 
an  action  hath  accrued  *  *  ♦  to  demand  and  recover  of  tlie 
defendant  three  times  the  amount  of  said  sum  of  money,"  etc., 
"with  reasonable  attorney's  fe^,  in  a  sum  to  be  fixed  by  the 
court."  The  amended  count  is  based  on  an  alleged  common-law 
liability  or  on  an  implied  contract  to  repky  money  obtained  by 
wrongful  overcharges.  Before  it  was  filed  the  cause  of  action  set 
forth  in  it  had  been  barred  by  the  five  years'  Statute  of  Limita- 
tions. If  a  new  suit  had  been  begun  for  the  same  cause  of 
action  at  the  time  of  the  amendment,  it  could  not  have  been 
maintained,  and  there  is  no  more  reason  why  the  cause  of  action 
should  be  enforced  when  embodied  in  an  amended  declaration 
than  when  forming  the  subject-matter  of  a  new  suit.  Although 
an  amendment  may  properly  be  allowed,  it  does  not  necessarily, 
when  allowed,  have  the  effect  of  relating  back  to  the  date  of 
bringing  the  suit  for  the  purpose  of  determining  questions  of 
limitation.  An  amendment  which  introduces  a  cause  of  action 
barred  by  limitation  is  ineffectual  to  avoid  the  statutory  ban 
Gibbons  v.  The  Fanny  Barker,  40  Mo.  253 ;  Baker  v.  Railway 
Co.,  supra ;  Gorman  v.  Judge,  27  Mich.  138 ;  Melvin  v.  Smith, 
12  N.  H.  462;  Illinois  &  St.  L.  R.  &  Coal  Co.  v.  People,  19  III 
App.  141.  Where  the  original  declaration  sets  up  overcharges 
upon  certain  shipments,  and  the  amended  declaration  sets  up 
overcharges  on  other  and  different  shipments,  the  causes  of  action 
are  not  the  same.    Railroad  Co.  v.  Cobb,  64  111.  140 ;  Phelps  v. 
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Eailroad  Co.,  94  111.  548 ;  Rolling  Mill  Co.  v.  Monka,  107  ID.  340. 
Here  the  original  declaration  seeks  to  recover  penalties  for  over- 
charges on  shipments  made  subsequent  to  November  2,  1880, 
while  the  last  additional  count  of  the  amended  declaration 
declares  for  damages  on  account  of  overcharges  on  shipments 
made  prior  to  October  17,  1880.  "We  are  of  the  opinion  that 
there  was  no  error  in  overruling  the  demurrer  to  the  sixth  plea. 

One  or  two  other  minor  objections  are  urged,  but,  after  a  care- 
ful consideration  of  them,  we  are  satisfied  that  they  are  not 
well  taken.  The  judgment  of  the  Circuit  Court  is  afiSrmed. 
Affirmed.* 

STATE  REGULATION  OP  RAILROADS  —  RECENT  DECISIONS. 

1.  State  regulation  of  railroad  companies  chartered  by  congress. — A 
state  may  prescribe  the  rates  for  transportation  within  the  state  by  a  raibx)ad 
corporation  created  by  act  of  congress,  in  the  absence  of  anything  in  the  stat- 
ute indicating  an  intent  by  congress  to  remove  such  corporation  from  state 
control.  Ames  y.  Union  Pacific  R.  Co.,  64  Fed.  Rep.  165,  following  Reagan 
V.  Mercantile  Trust  Co.,  154  U.  8.  413;  9  Am.  R.  R.  &  Corp.  Rep,  674,  note  2. 

2.  Validity  of  act  prescribing  maximum  rates  which  exempts  a  cer- 
tain class  of  roads  from  its  operation. —  An  act  of  Nebraska  passed  in  1893 
prescribed  certain  maximum  rates  for  the  transportation  of  freight  by  railroads 
within  the  state,  but  provided  that  all  railroads,  or  parts  thereof,  built  since 
January  1,  1889,  or  which  may  be  built  before  December  81,  1899,  should  be 
exempt  from  the  provisions  of  the  act  until  the  latter  date.  Held,  not  a  denial 
to  railroads  of  the  equal  protection  of  the  law,  on  the  ground  of  unjust  dis- 
crimination, because  all  the  roads  in  the  state  were  not  subject  to  its  provisions. 
Ames  v.  Union  Pac.  R.  Co.,  64  Fed.  Rep.  165.  Other  cases  supporting  the 
right  of  the  legislature  to  classify  railroads  and  to  discriminate  between  the 
rates  to  be  charged  by  each  class  are  the  following:  Wellman  v.  Chicago  & 
Grank  Trunk  R.  Co.,  3  Am.  R.  R.  &  Corp.  Rep.  708;  Railroad  Co.  v.  Iowa, 
94  U.  8.  155;  Dow  v.  Beidelraan,  125  U.  S.  680. 

8w  Is  the  reasonableness  of  rates  established  directly  by  the  legisli^ 
tore  open  to  Judicial  investigation  F —  In  the  principal  case  the  Supreme 
Court  of  Dlinois,  under  date  of  April  2,  1894,  gives  its  understanding  of  the 
doctrine  laid  down  by  the  Supreme  Court  of  the  United  States,  as  follows: 
"The  legislature  has  tiie  power  to  directly  fix  the  rates  of  charges.  It  has  the 
right  to  declare  what  is  reasonable.  When  it  does  so  its  declaration  is  conclu- 
sive as  to  the  reasonableness  of  the  rates,  and  a  charge  beyond  the  maximum 
fixed  by  it  might  be  regarded  as  unreasonable."  The  same  view  Is  taken  by 
the  Supreme  Court  of  Michigan  in  Wellman  v.  Chicago  <&  Grand  Trunk  R. 
Co.,  3  Am.  R.  R.  &  Corp.  Rep.  703,  725.  So,  also,  the  Court  of  Appeals  of 
Kentucky,  Covington,  etc..  Turnpike  Road  Co.  v.  Sand  ford,  20  S.  W.  Rep. 
1031;  7  Am.  R  R  &  Corp.  Rep.  651,  note  1.    The  Supreme  Court  of  the 

♦  Reported  in  149  111.  861;  37  N.  E.  Rep.  247. 
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XMted  States  has  not  directly  passed  tipon  this  question.  The  (fuestton 
involved  in  Chicago  4k  Grand  Trunk  R  Ck).  v.  Welknan,  148  U.  S.  8d9;  5  An. 
R.  R.  &  Corp.  Rep.  ^,  but  was  not  decided.  But  the  logic  of  all  the  recent 
decisions  is  to  the  effect  that  rates,  whether  established  directly  by  the  legisla- 
ture or  by  a  commissioii,  are  subject  to  judicial  investigation  as  to  their  rei»- 
sonableness.  Chicago,  M.  *  8t.  P.  R.  Co.  v.  Minnesota,  134  V.  8.  4^;  2  Am. 
R  R.  &  Corp.  Rep.  5()4,  and  note  p.  501;  Reagan  v.  Farmers'  Loan  &  T.  Co., 
154  U.  S.  862;  9  Am.  R.  R.  &  Corp.  Rep.  641,  659-661.  In  the  latter  case,  in 
speaking  of  the  authority  of  courts  in  this  matter,  it  is  said:  "  But  still  there 
can  be  no  doubt  of  their  power  and  duty  to  inquire  whether  a  body  of  rates 
prescribed  Ifya  UffUlatitre  or  a  commission  is  unjust  and  tureasonable,  and 
0Uch  as  to  work  a  pmctical  destruction  of  the  rights  of  property,  and,  if  fouad 
to  be  so,  to  restrain  its  operation.*'    9  Am.  R  R.  &  Corp.  Rep.  659. 

The  fact  that  rates  established  directly  by  the  legislature  does  not  preclude 
judicial  investigation  of  their  reasonableness,  is  assumed  as  a  matter  of  course, 
by  Brewbr,  J.,  in  Ames  v.  Union  Pac.  R.  Co.,  64  Fed.  Rep.  165,  where  he 
disposes  of  the  matter  thus:  ''The  fact  that  the  rates  are  absolutely  prescribed 
by  direct  act  of  the  legislature,  instead  of  being  created  by  a  commission 
appointed  by  the  state,  is  immaterial."    P.  173. 

4.  The  testa  of  reaeonableness. — In  the  recent  case  of  Ames  v.  Union 
Pac.  R.  Co.,  64  Fed.  Rep.  165,  177,  Brewer,  J.,  says:  "What  Is  the  test  by 
which  the  reasonableness  of  rates  is  determined?  This  is  not  yet  fully  settled. 
Indeed,  it  is  doubtful  whether  any  single  rule  can  be  laid  down,  applicable  to 
all  cases.  If  it  be  said  that  the  rates  must  be  such  as  to  secure  to  the  owners  & 
reasonable  per  cent  on  the  money  Invested,  it  will  be  remembered  that  many 
things  have  happened  to  make  the  investment  far  In  excess  of  the  actual  value 
of  the  property  —  Injudicious  contracts,  poor  engineering,  unusually  high  cost 
of  material,  rascality  on  the  part  of  those  engaged  in  the  construction  or  man- 
agement of  the  property.  These  and  many  other  things,  as  Is  well  known,  are 
factors  which  have  largely  entered  Into  the  Investments  with  which  many 
railroad  properties  stand  charged.  Now,  If  the  public  was  seeking  to  take 
title  to  the  railroad  by  condemnation,  the  present  value  of  the  property,  and 
not  the  cost.  Is  that  which  they  would  have  to  pay.  In  like  manner,  it  may 
be  argued  that,  when  the  legislature  assumes  the  right  to  reduce,  the  rates  so 
reduced  cannot  be  adjudged  unreasonable  If,  under  them,  there  is  earned  by 
the  railroad  company  a  fair  Interest  on  the  actual  value  of  the  property.  It  is 
not  easy  to  always  determine  the  value  of  railroad  property,  and  If  there  is  no 
other  testimony  In  respect  thereto  than  the  amount  of  stock  and  bonds  out- 
standing, or  the  construction  account,  It  may  be  fairly  assumed  that  one  or 
other  of  these  represents  it,  and  computation  as  to  the  compensatory  quality 
of  rates  may  be  based  upon  such  amounts.  In  the  cases  before  us,  however, 
there  is  abundant  testimony  that  the  cost  of  reproducing  these  roads  Is  less 
Chan  the  amount  of  the  stock  and  bond  account,  or  the  cost  of  construction^ 
and  that  the  present  value  of  the  property  is  not  accurately  represented  by 
either  the  stocks  and  bonds,  or  the  original  construction  account.  Neverthe- 
less, the  amount  of  money  that  has  gone  into  the  railroad  property  —  the  act- 
ual investment,  as  expressed,  theoretically,  at  least,  by  the  amount  of  stock 
and  bonds  —  is  not  to  be  Ignored,  even  though  such  sum  is  far  in  excess  of  the 
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pwBCufVElwe.  It  was  said  in  the  caseof  Reagan  v.  Trnst  Co.,  154  U.  S.  419;  14 
Bap.  (X  Rep.  1069:  *It  is  unnecescaTy'  to  decide,  and  we  do  not  wish  to  be  under- 
stood  as  kiylng  down  an  abaolnte  mle,  that  in  every  ease  a  failure  to  produce 
some  profit  to  those  who  have  invested  their  money  in  the  building  of  a  road 
is  conclusive  that  the  tarifE  is  unjust  and  unreasonable.  And  yet  justice 
dffmandB  that  everj  one  shouhl  recdve  some  oompensatioa  for  the  use  of  his 
money  or  property,  if  it  be  possible,  without  prejudice  to  the  righto  of  others.' 
It  Is  not  always  reasonable  to  cast  the  entire  burden  of  the  depreciation  on 
thcwe  who  have  invested  their  money  in  mllroads."  See,  also,  Reagan  v. 
ntnners'  Loan  &  T.  Co.,  154  U.  S.  413;  9  Am.  R.  R  <&  Corp.  Rep.  641. 

6.  When  miaa  will  be  deemed  uBreaeonable. —  Where  the  rates  cstab- 
lisbed  for  any  particular  traffic  are  such  as  to  preclude  net  earnings  with 
resi>ect  to  such  traffic,  they  are  unreasonably  low.  Ames  v.  Union  Pacific  R 
Co.,  64  Fed.  Rep.  166.  The  legislature  of  Nebraska  esttiblisfaed  a  maximum 
of  latee  for  local  freights  upon  railroads  within  the  state,  which  amounted  to 
a  reduction  of  twenty -nine  and  one-half  per  cent,  and  which  would  not  yield 
any  net  returns  upon  such  business.  The  rates  were  held  to  be  unressoniable. 
Ibid.  The  roads  involved  in  this  case  were  interstate  roads,  and  did  an  inter- 
state business,  as  well  as  local  business,  in  other  states.  The  local  Nebi-aska 
business  affected  by  the  rates  in  question  constituted  only  a  small  fraction  of 
their  total  business.  It  was  held,  however,  that  even  though,  with  the  reduc- 
tion in  the  Nebraska  business,  the  roads  would  earn  a  fair  compensation  to 
stockholders,  that  fact  would  not  make  the  rates  in  question  reasonable,  since 
congress  and  the  other  states,  by  a  like  reduction  of  rates,  might  destroy  the 
earning  capacity  of  the  roads. 

See  further  on  the  subject  of  when  rates  are  reasonable,  Reagan  v.  Farmers' 
Loan  A  T.  Co.,  9  Am.  R.  R.  &  Corp.  Rep.  641;  Commonwealth  v.  Covington, 
etc..  Bridge  Co.,  7  Am.  R  R.  &  Corp.  Rep.  638. 

6l  Testing  the  reaaonableneas  of  rates  by  comparison  with  rates  in 
other  states.—  It  was  also  held  in  Ames  v.  Union  Pacific  R  Co.,  64  Fed. 
Rep.  165,  that  the  fact  that  the  rates  in  question  were  no  lower,  or  not  as  low 
as  local  rates  in  other  states,  did  not  establish  the  reasonableness  of  the  rates, 
since  there  was  a  difference  in  circumstances  and  conditions  that  rendered  the 
service  more  expensive  in  Nebraska.  Upon  this  point  Brewer,  J.,  says: 
"  The  question  is  asked,  are  not  the  people  of  Nebraska  entitled  to  as  cheap 
rates  as  the  people  of  Iowa  ?  Of  courae,  relatively,  they  are.  That  is,  the 
roads  may  not  discriminate  against  the  people  of  any  one  state.  But  not 
necessarily  absolutely  as  cheap,  for  the  kind  and  amount  of  business,  and  the 
cost  thereof,  are  factors  which  determine  largely  the  question  of  rates,  and  these 
vary  in  the  several  states.  The  volume  of  business  in  one  state  may  be  greater 
per  mile,  while  the  cost  of  construction  and  maintenance  is  less.  Hence,  to 
enforce  the  same  rates  in  both  states  might  result  in  one  in  great  injustice, 
while  in  the  other  it  would  only  be  reasonable  and  fair.  Comparisons,  there- 
fore, between  the  rates  of  two  states,  are  of  little  value,  unless  all  of  the  ele- 
ments that  enter  into  the  problem  are  presented.  It  may  be  true,  as  testified 
by  some  of  the  witnesses,  that  the  existing  local  rates  in  Nebraska  are  40  per 
cent  higher  than  similar  rates  in  the  state  of  Iowa.  But  it  is  also  true  that  the 
mileage  earnings  in  Iowa  are  greater  than  in  Nebraska.    In  Iowa  there  are 
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230  people  to  each  mile  of  railroad,  while  in  Nebraska  there  are  but  190;  and, 
as  a  general  rule,  the  more  people  there  are  the  more  business  there  is. 
Hence,  a  mere  difference  between  the  rates  in  two  states  is  of  comparatively 
little  significance/' 

See,  also,  Hopper  v.  Chicago,  M.  <&  St.  P.  R.  Ck>.,  (Iowa)  eO  N.  W.  Rep.  487. 

7.  A  special  remedy  provided  by  axst.held  not  to  preclude  equity 
jurisdictioii  of  federal  courts. —  The  Circuit  Court  of  the  United  States  has 
Jurisdiction  of  actions  by  nonresident  stockholders  of  railroad  companies 
doing  business  in  Nebraska,  against  such  companies  and  the  board  of  trans- 
portation of  such  state  and  its  officers  to  enjoin  defendants  from  putting  in 
force,  as  to  such  companies,  a  state  statute  fixing  the  maximum  rates  for 
transportation  of  freight  within  the  state,  where  the  rates  are  unreasonable, 
and  where  the  only  remedy  provided  by  the  act  is  that,  by  petition,  a  railroad 
company  may  obtain  from  the  Supreme  Court  of  such  state  an  opinion  that 
the  rates  are  unreasonable,  and  an  order  directing  such  board,  in  its  discre- 
tion, to  permit  the  company  to  raise  its  rates.  Ames  v.  Union  Pacific  R  Co., 
64  Fed.  Rep.  165. 
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(Supreme  Court  of  Pennsylvania,  October  1, 1894.) 

1.  Railroad  companies.  Injurt  to  employee.  Duty  ah  to  furnibhino 
appliances.  It  is  the  duty  of  a  railroad  company  to  exercise  reasonable  care 
in  furnishing  its  servants  with  safe  machinery  and  implements  for  the  transac- 
tion of  its  business;  but  it  is  not  bound  to  furnish  the  best  and  safest  appli- 
ances, nor  the  latest  improvements. 

2.  It  is  the  duty  of  a  railroad  company  to  its  brakcman  to  take  ordinary  care 
that  the  ends  of  freight  cars  be  furnished  with  such  handles,  ladders  or  safe- 
guards as  are  in  common  ordinary  use  on  railroads. 

3.  The  Constitution  of  Pennsylvania  (Art.  17,  §  1),  directing  railroads  to 
receive  and  transport  cars,  without  delay  or  discrimination,  of  a  connecting 
road,  does  not  oblige  it  to  move  such  cars  when  not  provided  with  the  appli- 
ances which  ordinary  care  requires  for  the  safety  of  the  crew,  and,  therefore, 
does  not  relieve  them  from  liability  to  their  employees  in  negligently  doing  so. 

4.  Contributory  negligence.  Flying  switch.  It  is  hot  contributory 
negligence  for  a  brakeman  to  make  a  flying  switch,  where  it  is  required  by  the 
nature  of  his  employment. 

5.  Failure  to  observe  defects  in  car.  Where  a  brakeman  had  not 
previously  been  on  a  car  which  he  was  to  side-track  by  a  flying  switch,  and 
claimed  that  he  did  not  know  that  it  was  unprovided  with  handles  to  grasp 
after  uncoupling  it,  his  duty  having  compelled  him  to  act  at  once,  without 
opportunity  for  inspection,  the  question  of  his  contributory  negligence  is  for 
the  jury. 

6.  Opinion  evidence.  It  is  error  to  admit  the  opinion  of  an  expert  as  to 
whether  it  was  a  defect  in  a  freight  car  that  there  was  nothing  on  the  end  of 
it  for  a  brakeman,  after  uncoupling  for  a  flying  switch,  to  lay  hold  of. 
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7.  While  a  railroad  may  prove  not  only  written  but  oral  instnictions  given 
to  its  assistaiit  inspectors,  its  inspector  cannot  give  his  opinion  as  to  what  the 
duties  of  the  assistants  were  under  the  instructions  given  by  him  to  them. 

8.  Instructions.  An  instruction  tliat  "  no  sane  man  would  lose  a  leg  for 
any  compensation,  but  you  are  not  to  be  guided  by  such  a  consideration  as  that 
in  arriving  at  the  amount  of  damages,"  is  objectionable,  as  drawing  away  the 
mind  from  the  legal  measure  of  damages. 

9.  An  instruction  is  improperly  given  where  there  is  no  evidence  on  which 
to  base  it. 

ACTION  by  John  F.  Dooner  against  the  Delaware  and  Hud- 
son Canal  Company  for  injuries  received  as  brakeman  in 
defendant's  employ.    Judgment  for  plaintiff.    Defendant  appeals. 

Andrew  H,  McCUntock  and  George  R.  Bedford^  for  appel- 
lant.    L.  H,  Bennett  and  John  McGahren^  for  appellee. 

Dean,  J.  The  plaintiff,  John  F.  Dooner,  was  a  railroad  brake- 
man.  This  had  been  his  occupation  for  about  five  years,  and 
for  the  last  year  prior  to  Slst  of  October,  1889,  he  was  in  the 
service  of  the  defendant  company.  On  that  day,  while  in  the 
performance  of  his  duty  as  brakeman,  he  was  run  over  by  a 
freight  car  which  defendant  was  transporting,  and  lost  his  leg. 
The  accident  came  about  in  this  way  :  The  railroad  of  defendant 
begins  at  Wilkes  Barre,  where  it  connects  with  a  number  of  rail- 
roads entering  and  passing  through  the  city.  It  is  the  duty  of 
defendant  to  accept  and  transport  the  cars  of  other  roads  over  its 
lines  on  their  way  to  destination.  A  regular  freight  train  is  made 
up  on  defendant's  road,  to  run  north  from  "Wilkes  Barre,  about 
two  o'clock  in  the  afternoon  of  each  day.  On  the  day  in  question 
this  train  numbered  twenty-two  cars,  in  charge  of  a  crew  made  up 
of  a  conductor,  engineer,  fireman  and  four  brakemen.  The  brake- 
men  were  placed  on  the  train :  First,.  Ross ;  second,  Dooner,  this 
plaintiff ;  third,  May ;  and  fourth,  AHes.  Among  the  cars  making 
up  the  train  was  one — No.  1,093 — laden  with  apples  received  from 
the  Pennsylvania  railroad.  This  car  was  coupled  to  the  engine, 
and  the  next  car  to  it  was  one  of  merchandise,  both  to  be  cut  off 
and  side-tracked  at  Scranton.  The  train,  thus  made  up  and 
manned,  left  "Wilkes  Barre  and  reached  Scranton  on  defendant's 
road,  where  it  runs  by  a  stone-arched  subway  under  the  Lacka- 
wanna railroad.  The  car  of  merchandise  was  to  be  left  at  a  sid- 
voL.  X. —  84 
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ing  south  of  this  subway,  and  the  car  of  apples  on  a  siding  north 
of  it.  Dooner  attended  to  the  switching.  The  merchandise  car 
was  first  placed  upon  its  proper  siding.  Then  the  apple  car  was 
ran  to  another  siding  by  what  is  called  a  ^'  flying  sMritch,"  that  is, 
uncoupling  the  car  from  the  engine  while  moving,  and  applying 
the  brake  to  the  car,  the  engine  then  making  such  distance 
between  it  and  the  car,  by  its  increased  speed,  as  to  allow  of  con- 
necting the  side  track  with  the  main  track  at  the  switch  after  it 
has  cleared  the  connection.  Dooner  standing  on  the  beam,  four 
to  five  inches  wide,  uncoupled  the  apple  car  from  the  locomotive ; 
then,  from  the  right  side,  signaled  the  engineer  to  go  ahead ; 
then  turned  to  apply  the  brake  on  tlie  left  side,  fell  from  the 
beam  to  the  track,  and  had  his  leg  crushed.  The  plaintiff  alleged 
his  injury  was  caused  by  defendant's  negligence  in  not  furnishing 
this  apple  car  with  the  ordinary  appliances  of  safety,  such  as  lad- 
ders or  grabs ;  in  consequence,  in  performance  of  his  work  with 
ordinary  care,  he  was  seriously  crippled.  He  alleges  tliat  after 
drawing  the  coupling  pin,  and  while  standing  on  the  narrow 
beam  of  the  car,  he  turned  to  seize  hold  of  a  handle,  grab-iron 
or  rod,  which  ought  to  have  been  there,  but,  there  being  none,  he 
fell  to  the  track.  The  defendant  contended  that  plaintiff  waa 
guilty  of  contributory  negligence  in  side-tracking  the  train  by 
the  "  flying  switch,"  instead  of  by  pole  or  rope ;  (2)  in  not  dis- 
covering the  absence  of  grab-iron,  handles  or  rods  before  he 
attempted  a  dangerous  method  of  side-tracking  the  car ;  (8)  in 
not  remaining  on  the  center  of  tlie  beam,  and  from  there  signal- 
ing to  the  engineer,  instead  of  going  to  the  side  of  the  car  for 
that  purpose.  The  court  submitted  the  evidence  of  negligence  of 
defendant  and  contributory  negligence  of  plaintiff  to  the  jury. 
There  was  a  verdict  and  judgment  for  plaintifF,  from  wluch 
defendant  appeals. 

The  appellant  prefers  twenty-two  assignments  of  error,  which 
might  have  been  materially  reduced  in  number  without  in  any 
noticeable  degree  weakening  the  force  of  the  argument. 

The  first  to  eighth,  inclusive,  and  tenth,  eleventh,  twentieth 
and  twenty-first  aver  errors  in  admission  of  and  rejection  of  evi- 
dence and  statements  of  the  law  on  the  question  of  defendant's 
negligence.  The  ninth  and  fourteenth  to  nineteenth,  inclusive, 
allege  error  in  the  rulings  of  the  court  as  to  contributory  negli- 
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genee  on  part  of  plaintiff.  The  twelfth  and  thirteenth  allege 
error  in  the  instmction  as  to  measure  of  damages.  The  twenty- 
second  complains  of  a  denial  of  peremptory  instruction  to  find 
for  defendant. 

As  touching  the  negligence  of  defendant,  a  photograph  of  the 
end  of  a  car  was  exhibited  in  evidence  by  plaintiff,  as  represent- 
ing the  end  of  this  apple  car,  except  that  the  apple  car  had  no 
grab-iron  Kke  that  in  the  photograph.  TheplaintMf  and  one  other 
witness  testified  to  this.  If  this  were  the  fact  —  and  that  was  for 
the  jury  —  then  this  car  had  on  the  end  near  the  side  of  it  a  brake 
wheel  and  chain ;  in  the  center,  two  small  iron  steps,  for  getting 
up  to  the  roof  —  the  first  about  three  feet  from  the  beam  or  plat- 
form, the  second  about  the  same  distance  above  the  first.  The 
rule  as  to  the  duty  of  the  employer,  in  view  of  tliis  testimony,  was 
correctly  given  to  the  jury  by  the  court  below.  They  were  told 
Aat  it  was  the  duty  of  defendant  to  exercise  reasonable  care  in  fur- 
nishing its  servants  with  safe  machinery  and  implements  for  the 
transaction  of  its  busmess ;  but  that  the  law  required  nothing 
more ;  that  it  was  not  bound  to  furnish  the  best  and  safest  appli- 
ances, the  latest  improvements,  but  was  bound  to  take  reasonable 
and  ordinary  care  to  furnish  such  car  handles,  ladders  or  safe- 
guards as  are  in  common,  ordinary  use  upon  railroads ;  and  that 
it  was  not  answerable  to  plaintiff  for  injury  from  a  risk  merely 
incident  to  his  employment.  This  is,  in  substance,  the  law 
dedncible  from  all  the  authorities. 

ITor  does  the  fact  that  the  car  in  question  was  received  from 
.another  road,  to  be  transported  by  defendant's  employees  over  its 
own  road,  relieve  defendant  from  the  duty  of  ordinary  care  in  this 
particular.  While  every  road  must  obey  the  mandate  of  section  1, 
article  17  of  the  Constitution,  to  "  receive  and  transport  *  *  ^ 
cars,  loaded  or  empty,  without  delay  or  discrimination,"  of  another 
connecting  road,  yet  by  no  reasonable  construction  can  that  be 
held  to  mean  cars  of  another  road  not  in  a  condition  for  transpor- 
tation, or  not  provided  with  the  appliances  which  ordinary  care 
requires  for  the  reasonable  safety  of  train  crews  in  properly  hand^ 
Bng  them.  The  obvious  purpose  of  the  section  was  to  prohibit 
conomon  carriers  from  discriminating  in  transportation  between 
Aeir  own  cars  and  those  of  other  roads.  All  were  to  be  moved 
over  the  lines  of  each  other,  with  the  same  promptness  and 
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impartiality.  But  the  Constitution  no  more  commands  one  road 
to  move  defective  cars  from  other  roads  than  to  move  its  own 
cars  when  defective.  So  that,  if  there  were  any  evidence  of  neg- 
ligence here,  there  was  no  error  in  the  instruction  by  which 
the  evidence  was  submitted  to  the  jury.  The  case  of  Ander- 
son V.  Oliver,  138  Penn.  St.  156;  20  Atl.  Rep.  981,  cited  by 
appellant,  is  not  in  point.  In  that  case,  it  was  not  the  duty 
of  the  employee  to  move  the  defective  car,  and  his  employer 
neither  controlled  nor  managed  the  transportation  on  the  rail- 
road. In  the  case  of  Kohn  v.  McNulta,  147  U.  S.  238;  13 
Sup.  Ct.  Eep.  298,  also  cited,  the  alleged  defective  car  of  another 
road  was  of  a  design  in  daily  use  on  the  road  where  plainti£E 
was  employed,  and  he  had  both  seen  and  coupled  cars  like  it  It 
was  not  out  of  repair,  but  merely  of  a  design  peculiar  to  the  same 
class  of  cars  on  the  connecting  road,  and  it  did  not  appear  that 
it  was  lacking  in  any  of  the  usual  appliances  of  this  class  of  cars. 
The  measure  of  duty  of  the  receiving  road,  as  to  cars  turned 
over  to  it  for  transportation  by  connecting  roads,  is  settled  by 
many  cases.  ^'  It  is  bound  to  make  such  inspection  as  the  nature 
of  the  transportation  requires,  and  if  it  pass  and  haul  cars  faulty 
in  construction,  or  dangerously  out  of  repair,  it  is  answerable  to 
its  own  employees  who  are  thereby  injured."  The  many  cases, 
both  in  England  and  in  this  country,  which  sustain  in  substance 
this  proposition,  are  cited  in  Patt.  Ky.  Ace.  Law,  309.  Here  the 
printed  rules  of  inspection,  to  govern  the  inspector  in  receiving 
foreign  cars  seem  to  assume  the  existence  on  the  cars  of  the  appli- 
ance which  plaintifi  alleges  was  absent.  On  page  10  it  i»  made 
the  duty  of  the  inspector  to  see  that  "  roof  grab-irons,  ladder 
handles,  sill  steps,  ladder  sides,  and  rounds,  all  sound  and 
securely  fastened  to  car  body  by  either  bolts  or  lay  screws,"  exist. 
It  was  alleged  that  a  freight  car  without  handles  or  grab-irons 
was  absolutely  unknown,  and  without  one  or  the  other  it  was 
Impossible  for  the  brakeman  to  perform  the  duty  exacted  by  his 
employment.  The  inspector  is  to  see  that  the  appliances  are 
securely  fastened,  but  no  instruction  is  given  to  reject  if  they  are 
not  there  at  all.  There  was  also  evidence  that  the  inspector  was 
young  and  incompetent.  We  think  it  was  a  question  for  the  jury 
to  determine  as  to  whether  the  company  exercised  the  care 
required  of  it  in  tliis  particular.    In  the  case  of  Bailroad  Co.  y. 
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Huber,  128  Penn.  St.  63 ;  18  Ad.  Eep.  334,  the  court  says : 
"  The  testimony  was  very  abundant  that  the  company  enforced  a 
system  of  daily  inspection  of  all  cars  at  the  place  of  this  accident, 
and,  if  this  had  been  thorough,  the  defect  in  this  brake  would 
have  been  discovered."  Whether  the  system  of  inspection  in 
this  case  was  thorough  depended  on  the  instructions  of  the  com- 
pany and  the  competency  of  the  inspector.  It  was  a  disputed 
fact  for  the  consideration  of  the  jury  whether,  by  defendant's 
negligence,  a  defective  car  was  taken  upon  its  road,  from  another 
road,  for  transportation. 

Then,  as  to  the  contributory  negligence  of  plaintifE.  There  is 
no  doubt  that  side-tracking  a  car  by  a  "  flying  switch  "  is  a  highly 
dangerous  operation,  requiring  quickness  of  perception  and  great 
alertness  of  movement  on  part  of  the  brakeman.  There  is  just  aa 
little  doubt,  however,  that  its  performance  as  a  duty  by  employees 
is  required  at  times  by  the  employer,  especially  in  cases  where  the 
ade-traeking  must  be  quickly  completed,  so  as  not  to  encroach  on 
the  track  when  approaching  passenger  trains  are  due.  There  was 
ample  evidence  that  this  was  the  exigency  here.  Clearly,  there  was 
no  negligence  in  plaintiff  performing  a  highly  dangerous  duty, 
required  by  the  nature  of  his  employment,  although,  under  ordinary 
circumstances,  a  much  safer  method  for  accomplishing  the  same 
purpose  could  have  been  adopted.  Was  he  negligent  in  attempt- 
ing the  act  while  upon  this  car  t  That  would  depend  altogether 
on  the  circumstances.  The  rule  laid  down  by  this  court  in  Coal 
Co.  V-  McEnery,  91  Penn.  St.  185,  and  distinctly  and  emphat- 
ically adhered  to  in  Railroad  Co.  v.  Lyons,  119  Penn.  St.  324 ;  13 
Atl.  Kep.  205,  and  other  cases,  is  that  where  the  employee  has 
knowledge  of  machinery  being  defective  and  dangerous,  and 
uses  it,  he  voluntarily  accepts  the  risk,  and  cannot  recover  dam- 
ages for  an  injury  caused  by  such  use.  This  was  substantially 
the  instruction  given  by  the  learned  judge  of  the  court  below, 
and  it  fully  met  the  facts  as  they  were  alleged  by  plaintiff.  He 
claimed  he  had  not  observed  this  apple  car  before  he  attempted 
to  side-track  it,  because  it  was  one  in  immediate  charge  of  the 
first  brakeman  from  Wilkes  Barre  to  Scitinton ;  then,  when  the 
** flying  switch"  was  to  be  made,  there  was  no  opportunity  for 
previous  observation,  and  his  duty  compelled  him  to  at  once  use 
it;  then,  when  he  had  drawn  the  couplmg  pin,  signaled  the  engi- 
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neer,  and  tnrned  to  seize  the  gmb-iron  or  ladder,  be  &r8t  du- 
covered  it  had  neither^  and  he  fell  to  the  track.  The  pkintiS,  m 
the  course  of  his  employment,  was  bouod  to  notice  patent 
<ie£ectB ;  and  if  tiiifi  car  had  been  in  his  charge  and  und^  hia 
immediate  observation  from  the  time  the  train  left  Wilkes  Barre, 
it  maj  be  that  it  wonld  have  be^  contributorj  negligieiice  on  his 
part  to  take  his  place  on  the  beam  to  side-track  it  hj  a  ^^  flying 
awitch."  But  these  were  not  the  facts,  and  the  role  in  Bailroad 
Co.  V.  Keenan,  103  Penn.  St.  124,  applies  —  that  under  these  dr^ 
cumstances  tlie  evidence  on  the  question  of  contributory  negli- 
gence is  also  for  the  jury.  It  was  fairly  submitted  to  them.  All 
the  assignments  of  error  in  the  general  charge  and  ia  answer  to 
points  touching  the  negligence  of  defendant  aaid  contributory 
negligence  of  plaintiff  are  overruled. 

The  first  to  fifth  assignments  adre  to  the  admission  of  evid^ioe, 
under  exceptions,  of  experts,  to  prove  in  effect  that  defendant 
was  negligent ;  for  opinions  of  witnesses  that  this  i^pie  oar  was 
defective  and  unsafe  was  substantially  proving  plaintiff^s  case  by 
opinion.  If  this  common  freight  car  had  been  a  complicated  and 
intricate  piece  of  machinery,  the  necessity  of  the  case  might  have 
justified  calling  for  the  opinion  of  experts ;  but  the  freight  car 
and  its  appliances  were  about  as  simple  as  the  ordinary  form 
wagon.  Plaintiff  alleged  it  was  defective  because  thero  was 
nothing  to  lay  hold  of  when  he  had  drawn  the  coupling  pin. 
Olearly,  the  opinion  of  a  witness  as  to  whether  this  was  or  was 
not  a  defect  was  not  the  opinion  of  an  expert,  but  of  a  man  of 
ordinary  intelligence  and  observation.  Tlie  jury  still  have  some 
duties  to  perform.  Inf^-enees  drawn  from  the  ordinary  affairs  of 
life  ought  not  to  be  drawn  for  them  and  turned  over  under  oath 
from  the  witness  stand.  In  admittiBg  these  opinions  the  court 
^»ommitted  the  same  error  pointed  out  in  Graham  v.  Pennsylvania 
Co.,  139  Penn.  St.  149 ;  21  Atl.  Eep.  161,  where  it  is  said :  "As 
necessity  is  the  ground  of  admissibility,  the  moment  the  neoeaaity 
neases  the  exception  to  the  general  rule  that  requires  of  a  witness 
facts,  and  not  opinions,  ceases  also.  Hence,  whenever  the  circum- 
stances can  be  fully  and  adequately  described  to  the  jury,  and  are 
such  that  their  bearing  on  the  issue  can  be  estimated  by  all  men, 
without  special  knowledge  or  training,  opinions  of  witnesses,  expert 
4>r  other,  are  not  admissible."    These  assignments  of  error  ar» 
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sDfitaiiiecL  The  opinions  of  the  witnesses  were  as  to  a  fact  of 
which  the  jury  could  form  an  opinion  as  well  as  they. 

The  sixth,  seventii  and  eighth  assignments  are  to  the  refusal  oi 
the  court  to  admit  evidence  of  the  oral  instructions  g^ven  by  the 
chief  inspector,  McGinlej,  to  his  assistants.  The  defendant 
offered  to  prove  by  McGinley  what  oral  instructions  he  gave  to 
his  assistants  who  inspected  that  day  this  apple  car.  There  was 
no  objection  and  the  witness  answered :  ^'  I  gave  those  men 
instructions  —  that  is,  under  me  —  for  to  give  those  cars  taken 
ixom  foreign  mads  thorough  inspection,  so  as  to  be  safe  to  go  over 
the  road,  and  safe  to  trainmen."  Afterwards  defendant  proposi^ 
to  prove  what  the  duty  of  his  assistants  was,  from  oral  instruc- 
tions given  by  him,  as  to  rejecting  a  car  without  grab-irons.  The 
defendant  had  a  right  to  prove  precisely  wliat  the  oral  instroo- 
tions,  in  addition  to  the  printed  rules,  were.  The  opinion  of  the 
witness  as  to  the  duty  of  the  assbtants,  under  such  oral  instruc- 
tions, is  immaterial.  The  negligence  or  absence  of  n^ligenoe  on 
part  of  defendant  must  be  determined  by  the  instructions,  and 
what  was  done  in  pursuance  of  them.  It  c»mot  be  detemuned 
by  the  opinion  of  the  chief  inspector.  There  was  no  error  in 
rejecting  the  oSbt  as  made ;  nor  was  there  any  error  in  overrul- 
ing the  same  oflSer  of  proof  as  to  Edward  Hartsell.  The  actual 
instructionfi,  writt^i  and  oral,  were  proven.  These  assignments 
of  error  are  overruled. 

As  to  ihe  twelfth  assignment,  on  the  measure  of  dcunages,  the 
language  was  not  well  chosen  to  express  the  thought  of  the  learned 
judge.  "  ISo  sane  man  would  lose  a  leg  for  any  compensation, 
but  you  are  not  to  be  guided  by  such  a  consideration  as  that  in 
arriving  at  the  amount  of  damages."  The  objection  to  such 
remarks  is  that  their  tendency  is  to  unduly  inflame  damages. 
Analyse  the  probable  effect.  The  corporation  has  been  negligent. 
Thereby  plaintiff  lost  his  limb.  No  possible  amount  of  money 
would  compensate  him  for  this  loss.  It  is  beyond  power  of  rec- 
ompense. The  first  suggestion  to  the  mind  of  the  juror  is  that 
this  purely  speculative  estimate  should  be  reached  as  nearly  as  pos- 
able.  His  mind  is  drawn  away  from  the  measure  fixed  by  law  — 
the  loss  of  earning  power  —  and  directed  to  a  wholly  fanciful 
basis  for  estimate.  Here  was  a  man  thirty  years  of  age,  with  the 
earning  power  of  a  brakeman.     The  verdict  is  over  $8,000, 
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yielding,  at  five  per  cent,  annual  net  earnings  of  $400,  with  the 
principal  intact  at  death.  The  amputation  was  between  the  knee 
and  ankle,  not  resulting  in  total  disability,  for  he  testilieB  he  is 
now  engaged  in  a  business  which  yields  him  an  income.  No 
sentiment  should  enter  into  such  a  computation,  because  the  law 
has  fixed  the  measure,  and  the  court  and  jury,  under  their  oaths, 
must  adhere  to  the  law.  As  this  case  must  go  back  for  another 
trial,  without  a  formal  ruling  on  this  assignment,  we  are  called 
upon  to  repeat,  in  substance,  our  views  as  set  forth  in  Baker  v. 
Pennsylvania  Co.,  142  Penn.  St.  503;  21  Atl.  Rep.  979;  and 
Kehler  v.  Schwenk,  144  Penn.  St.  348 ;  22  Atl.  Rep.  910. 

The  thirteenth  assignment  of  error  must  be  sustained.  The 
court  says,  "  You  would  probably  be  warranted  in  acting  upon 
the  rule  that  a  man  in  good  health  would  live  to  the  ordinary 
age  of  sixty-five  or  seventy  years."  There  was  no  evidence  here 
as  to  the  probable  longevity  of  plaintiff.  The  average  expecta- 
tion of  life  of  1,000  men  in  good  health  at  thirty  years  of  age 
falls  short  of  thirty-five  to  forty  years  more.  Without  referring 
to  carefully  compiled  life  tables,  any  man  sixty-five  years  of  age, 
from  his  own  observation,  will  hesitate  to  say  that  at  thirfy  the 
probability  of  survivorship  is  thirty-five  or  forty  years  longer. 
In  looking  back  thirty-five  years,  to  his  acquaintances  of  that 
period,  whose  age  then  was  about  the  same  as  his  own,  he  will 
realize  that  he  has  survived  the  large  majority  of  them,  and  that 
no  such  probability  is  to  be  deduced  from  his  own  observation. 
It  may  be  there  is  such  probability  as  to  this  plaintiff's  life,  but, 
if  so,  we  have  failed  to  discover  any  evidence  in  this  record  tend- 
ing to  establish  it.  Without  evidence  of  such  a  probability,  the 
adoption  of  it  as  suggested  to  the  jury  by  the  court  was  an  error. 
This  and  the  thirteenth  assignments  of  error  are  sustained.  The 
twenty-second  is  overruled,  for,  as  we  have  already  seen,  the  case 
is  for  the  jury.  The  judgment  is  reversed,  and  a  venire  facias  de 
novo  awarded.* 


Railroad  coxnpaniea  —  duty  and  liability  with  respect  to 
cars  received  for  transportation. —  See,  generally,  on  tliis  subject  Moon  v. 
Northern  Pftc.  R.  Co.,  4  Am.  R.  K.  &  Corp.  Rep.  823,  and  note;  4  Am.  R,  R. 
&  Corp.  Rep.  411,  note  5;  Thomas  v.  Missouri  Pac.  R.  Co.,  6  Am.  R.  R.  & 
Corp.  Rep.  197. 

.     *  Reported  in  30  Atl.  Rep.  269. 
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Where  a  railroad  company  receiyes  a  foreign  car,  and  places  it  on  one 
of  its  trains,  and  a  brakeman  is  injured  while  mounting  the  car  by  the 
pulling  out  of  a  bolt  which  held  a  round  of  the  ladder  in  place,  the  company 
is  liable  if,  by  the  use  of  ordinary  care,  it  could  have  discovered  the  defect, 
and  negligence  may  be  inferred  from  the  nature  of  the  defect.  Mateer  v. 
Missouri  Pac.  R.  Co.,  105  Mo.  320;  15  S.  W.  Rep.  970.  For  a  railroad  to 
receive  from  a  connecting  line,  and  transport,  cars  with  double  buffers  or 
deadwoods,  in  good  condition,  is  not  negligence  making  it  liable  to  a  brake- 
man  for  injury  received  in  coupling,  they  being  in  use  on  other  well-managed 
roads.  Northern  Paa  R  Co.  v.  Blake,  (C.  C.  A.)  63  Fed.  Rep.  45.  In  an 
action  against  a  railroad  company  for  the  death  of  a  brakeman  in  its  employ, 
who  was  thrown  from  the  top  of  a  moving  car  by  the  breaking  of  a  brake- 
staff  while  he  was  setting  the  brake,  special  findings  of  fact  by  the  jury  that 
the  car  was  a  foreign  car  received  for  transportation  by  defendant;  that  inspec- 
tions made  at  different  times  by  defendant  failed  to  to  disclose  any  defect  in 
the  brake-staff,  and  that  the  defects  could  not  have  been  discovered  without 
taking  the  brake-staff  off  the  car  and  striking  it  with  a  hammer,  does  not  give 
rise  to  an  inference  that  defendant  had  knowledge  of  the  defect,  or  that  it 
could  have  acquired  such  knowledge  by  reasonable  diligence,  and  a  judgment 
in  phdntifTs  favor  on  such  findings  is  error.  Chicago,  St.  L.  &  P.  R  Co.  v. 
Fry,  181  Ind.  819;  28  K.  E.  Rep.  989.  The  mere  fact  that  the  car  was  in 
defendant's  possession  for  two  weeks  is  not  of  itself  sufficient  to  charge  defend- 
ant with  notice  of  the  defect,  where  there  is  nothing  to  show  that  there  was 
anything  so  unusual  in  the  appearance  of  the  car  when  it  was  received  by 
defendant  as  to  call  for  an  extraordinarily  careful  inspection.  Ibid.  The 
brakeman,  who  was  notified  to  go  out  on  the  trip  only  half  an  hour  before 
the  train  started,  on  a  dark  and  cloudy  night,  and  who  had  only  a  limited 
opportunity  to  make  a  personal  inspection  of  the  train,  was  not  chargeable 
with  notice  of  the  defect  in  the  brake-staff.    Ibid. 


Cleveland,  C,  C.  &  St.  L.  Rt.  Co.  v.  Keelt. 

(Supreme  Court  of  Indiana,  May  11,  1891) 

1.  Railboad  coMPAiraBS.  Accident  at  crosbino.  Contbibutort  neg- 
LIGENCB.  Climbino  BETWEEN  CABS.  Where  a  boy  eleven  years  old  has  been 
standing  in  the  rain  fifteen  minutes  while  a  train  was  switched  back  and  forth 
across  a  street,  finally  coming  to  a  stop  with  a  coupling  directly  opposite  where 
he  stood,  it  is  not  negligence  for  him  to  pass  between  the  coupled  cars,  he 
having  seen  the  engineer  leave  his  engine,  and  being  directed  to  pass  through 
luch  opening  by  the  flagman  in  charge  of  the  crossing. 

2.  Imputable  negligence.  Pabent  and  child.  In  an  action  by  a  boy 
of  eleven  for  a  negligent  injury  to  himself,  it  is  luneoessary  to  allege  due  care 
on  the  part  of  his  parents. 

VOL.  X. —  86 
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8.  Negligence  of  company.  It  was  negligent  far  a  railway  compaay  to 
occupy  a  street  crossing  with  a  train  for  fifteen  minutes,  to  the  exdusion  of 
public  travel,  and  tl\^n,  after  the  engineer  had  left  his  post,  to  start  the  timiD 
without  warning  persons  who  had  been  waiting  in  the  rain  for  a  chance  to 
cross,  including  school  children,  who  had  long  been  permitted  to  pass  through 
standing  trains  at  that  point. 

ACTION  by  Winfield  R.  Keely  against  the  Cleveland,  Cincin- 
nati,  Chicago  and  St.  Louis  Railway  Company  to  recover 
damages  for  personal  injuries.  There  was  a  judgment  for  plain- 
tiff, and  defendant  appeals. 

John  T,  Dye  and  Baker  ds  Daniels^  for  appellant.  W,  K 
JtookeTy  for  appellee. 

Howard,  Ch.  J.  This  was  an  action  for  personal  injuries, 
brought  by  the  appellee  against  the  appellant  The  material 
allegations  of  the  complaint  are  that  on  the  9th  day  of  November, 
1891,  the  appellant  company  was  operating  a  line  of  railroad 
extending  along  Louisiana  street,  and  across  New  Jersey  street, 
in  the  city  of  Indianapolis ;  that  on  said  day  the  appellee  was, 
and  now  is,  an  infant  eleven  years  of  age,  a  pupil  attending  the 
public  schook  of  said  city,  and  residing  with  his  parents  on  the 
west  side  of  said  New  Jersey  street,  and  north  of  said  line  of 
railroad ;  that  the  public  school  at  which  he  was  a  pupil  was 
situate  on  New  Jersey  street,  and  south  of  said  line  of  railroad ; 
that  the  roadway  of  New  Jersey  street,  at  and  near  the  railway 
tracks,  was  obstructed  and  impassable  to  appellee  by  reason  of  the 
accumulation  of  filth  thereon,  and  of  debris  from  certain  public 
works  and  improvements  thereabouts  then  in  progress ;  that  on 
said  day  he  was  on  his  way  homeward  to  his  dinner  at  the  noon 
hour  of  intermission  of  said  school,  and  liad  passed  northward 
along  the  west  sidewalk  of  New  Jersey  street  until  he  arrived  at 
the  point  of  crossing  the  railroad  tracks,  where  he  found  the 
appellant  was  wholly  obstructing  said  street  intersection  with  a 
locomotive  engine  and  train  of  oars,  which  the  appellant's  servants 
were  moving  to  and  fro  along  said  Louisiana  street  tracks,  and 
across  New  Jersey  street,  in  the  act  of  switching  said  cars,  and 
distributing  the  same  upon  the  yard  tracks  on  the  west  of  the 
New  Jersey  street  intersection ;  that  it  was  then  and  there  a  viola- 
tion of  an  ordinance  of  said  city  to  obstruct  said  street  intersection 
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with  aaid  caiB  or  looomotire  engine  for  more  than  three  minntes  at 
any  one  time,  except  in  case  of  accident ;  that  on  said  occasion  there 
was  no  accident,  bnt  said  obetmction  was  maintained  for  a  long 
time,  to  wit,  fifteen  minutes,  by  reason  of  the  moving  to  and  fro  of 
aaid  train  for  the  purposes,  and  in  the  manner,  aforesaid,  so  that 
the  farther  progress  of  appellee  was  then  and  there  delayed  for 
fifteen  minutes ;  that,  during  all  the  time  that  appellee  was  so 
halted  and  delayed  on  the  south  side  of  said  tracks,  a  cold  and 
heavy  rain  was  falling,  and  the  appellee  had  b^un  to  suffer,  and 
was  suffering  from  the  exposure  to  which  he  was  subjected ; 
that,  after  appellee  had  been  so  delayed  for  fifteen  minutes,  the 
appellant's  servants  halted  said  train  so  that  an  aperture  or  open- 
ing of  coupling  in  said  train,  as  it  was  then  connected  together, 
was  directly  in  front  of  the  sidewalk  where  appellee  was  so 
delayed ;  that,  upon  halting  said  train,  the  engineer  thereon  aban- 
doned his  usual  post  on  the  locomotive  engine  and,  apparently  to 
^pellee,  went  away ;  that  appellant  then  and  there  maintained  a 
flagman,  whose  duty  it  was  to  direct  persons  as  to  their  crossing 
said  tracks ;  that  appellant  well  knew  of  appellee^s  situation ;  that 
appellee,  being  in  great  haste  ,  and  in  fear  of  punishment  if  fur- 
ther delayed,  and  being  in  distress  f  ron^  said  exposure,  and  believ- 
ing it  was  the  duty  of  the  flagman  to  direct  him  across  said  tracks 
as  he  had,  under  like  circumstances,  previously  done  and  assisted 
to  do,  and  relying  upon  the  superior  wisdom,  experience  and  dia- 
eretion  of  said  flapnan,  and  of  the  apparent  absence  of  said 
engineer,  as  appellant  well  knew,  appellee,  pursuant  to  the 
recommendation  and  direction  of  said  flagman  then  and  there 
given,  undertook  in  a  careful  manner  to  cross  the  said  tracks 
through  said  coupling,  aperture  and  opening,  and,  while  he  was 
so  doing,  appellant's  servants,  though  they  well  knew  appellee's 
situation,  negligently,  carelessly  and  wrongfully  set  the  said  loco- 
motive engine  and  cars  in  motion,  by  reason  of  which,  and  with- 
out any  fault  on  his  part,  the  appellee's  left  foot  was  caught, 
crushed  and  mangled,  and  he  has  suffered  great  bodily  pain  and 
mental  anguish,  and  is  permanently  disfigured,  crippled  and  dis- 
abled —  all  to  his  damage,  etc.  On  the  overruling  of  a  demurrer 
to  this  complaint,  the  appellant  answered  in  general  denial, 
and  the  cause  was  submitted  to  a  jury  for  trial.  The  evidence 
on  the  part  of  the  plaintiff  (appellee)  having  been  concluded, 
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connsel  for  the  defendant  (appellant)  moved  the  court  for  a  non- 
suit, and  asked  the  court  to  instruct  the  jury  to  return  a  verdict 
for  the  defendant  on  the  evidence  of  the  plaintiff.  This  motion 
was  argued  in  the  absence  of  the  jury  and,  on  the  reassembling 
of  the  jury,  was  overruled  by  the  court.  Thereupon  tlie  defend- 
ant filed  its  demurrer  to  the  evidence  introduced  by  the  plaintiff, 
in  which  demurrer  the  plaintiff  joined.  Upon  the  demurrer  so 
filed  to  the  evidence  by  the  defendant,  and  the  joinder  therein 
by  the  plaintiff,  the  court  delivered  its  instructions  to  tlie  jury, 
and  directed  a  verdict  assessing  damages  only,  and,  after  argument 
by  counsel,  the  jury  returned  an  assessment  of  damages  in  the 
Bum  of  $4,000.  The  court  then  overruled  the  demurrer  to  the 
evidence,  and  rendered  judgment  on  the  verdict  The  errors 
assigned  on  the  appeal  are  (1)  the  overruling  of  the  demurrer  to 
the  complaint ;  (2)  the  overruling  of  the  motion  to  instruct  the 
jury  to  return  a  verdict  for  the  defendant ;  (8)  the  overruling  of 
the  demurrer  to  the  evidence ;  (4)  the  rendering  of  judgment  on 
the  verdict. 

Oounsel  for  the  appellant  surest,  rather  than  argue,  that  the 
complaint  is  deficient.  The  case  of  Railway  Co.  v.  Pinchin,  112 
Ind.  592 ;  13  N.  E.  Rep.  677,  is  cited  to  prove  that  one  who 
attempts  to  pass  between  the  coupled  cars  of  a  freight  train  stand- 
ing temporarily  across  a  street,  and  either  knows,  or  might  know, 
that  the  train  is  likely  to  move  at  any  moment,  is  guilty  of  con- 
tributory negligence.  But  in  the  case  before  us  it  does  not 
appear  from  the  complaint  that  the  appellee  either  knew,  or 
might  know  by  the  use  of  his  faculties,  that  the  train  was  likely 
to  move  at  any  moment.  On  the  contrary,  after  standing  in  the 
rain  for  fifteen  minutes,  waiting  while  the  train  moved  to  and  fro 
across  the  street,  he  perceived  that  the  train  came  to  a  halt  with 
an  aperture  or  opening  of  coupling  directly  in  front  of  the  side- 
"walk  where  appellee  stood.  At  the  same  time  appellee  saw  the 
engineer  leave  his  post  on  the  engine.  The  flagman  also,  placed 
there  to  aid  travelers  to  pass  the  track  in  safety,  directed  him  to 
'cross  through  the  opening.  This  the  flagman  had,  under  like  cir- 
cumstances, previously  done,  and  appellee  relied  upon  the  experi- 
ence and  discretion  of  the  flagman,  as  well  as  upon  the  abandon- 
ment of  his  station  by  the  engineer,  and  so  undertook  the  passage 
'in  confidence.    The  two  cases  are  quite  dissimilar. 
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It  is  also  intimated,  thougli  not  seriously  urged,  that  the  com* 
plaint  should  have  alleged  due  care  on  the  part  of  the  parents  of 
appellee.  In  Eailroad  Co.  v.  Vining,  27  Ind.  513,  it  was  cor- 
rectly said  that  '^  the  unnecessary  exposure  to  known  danger  of  a 
child  incapable  of  exercising  the  care  and  judgment  of  mature 
years  is  in  itself  an  act  of  negligence  on  the  part  of  the  parent." 
The  child  in  that  case  was  seven  years  of  age,  and  the  court 
accordingly  held  that  the  allegation  in  the  complaint  that  the 
j)arent8  were  without  fault  was  proper  and  snfSicient.  A  like 
ruling  was  made  in  Bailroad  Co.  v.  HufEman,  28  Ind.  287,  where 
the  child  was  but  five  years  old,  and  it  was  held  that  the  comt- 
plaint  should  have  alleged  due  care  on  the  part  of  the  parents. 
In  the  case  which  we  are  considering,  the  appellee  was  eleven 
years  of  age,  and  was  a  pupil  in  attendance  upon  a  school  upon 
the  same  street  upon  which  his  parents  lived,  and  going  to  and 
from  which  he  crossed  this  track  many  times  a  day.  In  Downs 
V.  Bailroad  Co.,  47  N.  T.  83,  a  boy  twelve  years  of  age,  traveling 
upon  a  train  with  his  mother,  and  not  finding  room  in  the  car 
with  her,  was  allowed  by  her  to  go  into  another  car,  and  after- 
wards, in  leaving  the  other  car,  he  was  injured,  and  it  was  held 
not  to  have  been  negligence  on  the  part  of  the  mother  to  have 
let  such  a  boy  go  from  her  into  the  other  car.  The  appellee  in 
this  case  is  suing  for  his  own  injury.  He  was  capable  of  goings 
himself,  to  school  across  the  railroad,  and  his  parents  are  not  in 
the  case,  nor  is  it  i^eoessary  that  they  should  be.  Besides,  the 
facts  alleged  show  that  there  could  be  no  negligence  on  their 
part.  They  were  not  at  fault  for  letting  such  a  boy  attend  school 
on  the  same  street  as  their  home,  even  if  he  had  to  cross  a  rail- 
road when  coming  home  to  dinner.  In  such  a  case  it  is  sufficient 
to  aver,  as  the  complaint  here  does,  that  the  party  injured  was 
himself  guilty  of  no  negligence  which  contributed  to  the  injury. 
Railroad  Co.  v.  Boland,  53  Ind.  398.  Contributory  fault  need 
not  be  denied  when  the  facts  stated  show  that  there  was  no  such 
fault.  Duffy  v.  Howard,  77  Ind.  182 ;  Manufacturing  Co.  v. 
MilUcan,  87  Ind.  87. 

In  their  ailment  against  the  overruling  of  the  demurrer  to 
the  evidence,  counsel  for  appellant  contend  that  appellee  was 
guilty  of  contributory  negligence,  and  that  appellant  was  not 
guilty  of  negligence,  as  shown  by  the  evidence.     The.  evidence 
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'BhowB :  That  the  appellee  was  on  his  way  home  to  his  dinner 
from  school,  the  school  being  south  of  the  railroad  tracks,  and 
his  home  north,  both  on  the  same  street.     That  he  arrived  at  the 
tracks  abont  ten  or  fifteen  minutes  after  noon,  and  found  a  train 
standing  over  the  crossing.    That  it  was  raining  very  hard.    That 
he  stood  waiting  on  the  sidewalk  five  or  six  minutes.     That  the 
roadway  at  that  point  was  ankle  deep  with  mud  and  filth  caused 
by  work  going  on  near  by  —  the  building  of  a  viaduct.    That 
the  train  moved  east  at  first,  part  of  a  square,  not  clearing  the 
crossing ;  then  backed  up,  and  stood  still  four  or  five  minutes. 
That  the  engineer  left  his  place  on  the  engine.     That  there 
was  a  flagman  at  the  crossing,  and,  when  the  engineer  left 
his  place,  appellee  asked    the  man  if    he  would    have  time 
to  go    through,   and    the  flagman    rephed,   ^'  Yes ;    plenty  of 
time;  skip  through;"  and  appellee  started  as  directed.    That 
he  could  not  put  his  foot  on  the  bumper  —  it  was  too  high  — 
and  he  put  it  in  the  link,  and,  as  he  raised  the  other  foot,  the 
cars  started  up  and  mashed  his  foot.    The  appellee  had  several 
times  before,  when  going  to  and  from  school,  and  the  crossing 
was  blocked  by  a  train,  been  directed  by  the  flagman  to  go 
through,  and  had  always  gone  through  all  right.     The  court  held 
this  and  other  corroborating  evidence  sufScient  to  show  that 
appellee  was  without  fault,  and  we  cannot  see  that  there  was  any 
error  in  such  holding.    Appellee  had  stood  a  long  time  in  the 
November  rain,    patiently  waiting   for  a  passage  home  to  hia 
dinner.    He  had  often  before,  when   on  his  way  home  from 
school,  and  the  train  was  on  the  crossing,  by  direction  of  the 
flagman,  gone  safely  through.     It  was  widi  him  not  a  question 
of  danger,  but  one  of  time.     The  train  was  standing  for  several 
minutes.     The  engineer  had  left  his  post,  and  the  flagman  had 
told  him  there  was  plenty  of  time ;   to  skip  through.     Having 
waited  so  long  in  patience,  taken  all  precautions,  and  been  directed 
by  the  man  placed  there  in  authority,  and  whose  discretion  and 
experience  were  known  to  appellee  from  like  previous  occasion^ 
he  could  not,  as  we  think,  be  charged  with  negligence  in  acting 
as  he  did.     An  appearance  of  safety  was  created  by  the  train 
brought  to  a  halt,  the  engineer  away  from  his  place,  and  the  flag- 
man's direction  to  go  through,  coupled  with  the  former  crossmgs 
in  safety.    Such  appearance  of  safety  created  by  the  railroad 
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company  justified  the  appellee's  action.    Bailroad  Co.  v.  Bogg% 
101  Ind.  at  page  527,  and  authorities  there  cited. 

Much  of  what  has  been  said  as  to  absence  of  negligence  on  the 
part  of  the  appellee  is  applicable  also,  as  showing  negligence  on 
the  part  of  appellant.  It  was,  besides,  negligent  in  the  company 
to  occupy  the  street  crossing,  to  the  interruption  of  public  travel 
on  a  thoroughfare,  for  so  long  a  time  as  fifteen  minutes,  and  after 
standing  still  across  the  street  |ind  sidewalk,  and  the  engineer 
leaving  his  post,  then  to  start  back  suddenly  without  warning, 
with  persons  waiting  so  long  on  either  side  as  shown  in  the  evi- 
dence, particularly  children  going  to  and  returning  from  school, 
who  had  for  a  long  time  been  allowed  to  cross  through  standing 
trains  at  that  point.  This  evidence  and  the  witnesses  were  all 
before  the  court,  and  the  court,  hearing  it,  deemed  the  evidence 
snfiicient  to  show  negligence  on  the  part  of  appellant.  To  us, 
the  ruling  seems  reasonable.  The  engineer  had  kept  his  train  so 
long  upon  the  crossing,  and  at  length  stood  it  still  over  the  street 
and  sidewalk,  himself  also  leaving  his  post  upon  the  engine,  could 
not  but  know  the  public  character  of  the  stte^t  and  observe  the 
persons  on  each  side,  including  school  children,  waiting  in  the 
cold  heavy  rain,  impatient  at  delay  at  the  dinner  hour,  nor  could 
he  avoid  perceiving  the  deep  mud-covered  street.  Ought  he  to 
return  suddenly  to  the  engine  and,  without  a  note  or  word  of 
warning,  push  back  his  train  among  those  men,  women  and  chil«- 
dren,  careless  of  danger  to  them?  "We  have  said  little  of  the 
youth  of  appellee.  But,  as  said  by  Elliott,  J.,  in  Binford  v, 
Johnston,  82  Ind.  426,  ^'  the  age  of  the  child  is  always  to  be 
taken  into  account ; "  and  in  the  same  case  Lord  Ellbnbobouoh, 
in  Townsend  v.  Wathen,  9  East,  277,  is  quoted  as  saying  that 
"  every  man  must  be  taken  to  contemplate  the  probable  conse- 
quences of  the  act  he  does."  The  carelessness  of  the  flagman  is 
conceded,  but  we  think  it  also  clear  that  the  trainmen  proper 
were  likewise  guilty  of  negligence.  The  demurrer  to  the  evi- 
dence was  properly  overruled,  and  the  judgment  is  aflSTmed."^ 

Accidents  at  croMings  —  climbing  between  can  while  obstructing 
croMing.—  The  case  of  Henderson  v.  St.  Paul  &  D.  R.  Co.,  52  Minn.  470^  55 
N.  W.  Hep.  68,  is  almost  precisely  similar  to  the  principal  case.  The  plain- 
tiff, a  boy  of  eleven  years  of  age,  had  been  sent  upon  an  errand  by  his  parents, 

*  Reported  in  37  N.  E.  Rep.  406. 


280  LouiSTiLLE  &  N.  R.  Co.  v.  Popp. 

which  required  him  to  cross  the  defendant's  tracks.  The  crossing  in  question 
was  near  a  yard,  and  was  much  used  in  switching  and  making  up  trains,  and 
the  crossing  was  frequently  a  long  time  blockaded,  so  that  persons  desiring 
to  cross  had  to  pass  under  or  between  the  cars,  or  go  several  blocks  out  of 
their  way.  It  had  become  a  common  practice  for  pedestrians  to  pass  under 
or  between  the  cars,  and  this  practice  was  well  known  to  the  trainmen.  On 
the  occasion  in  question,  the  plaintiff  had  waited  for  some  time  to  pass,  when 
the  cars  came  to  a  stop,  and  the  plaintiff,  seeing  that  the  engineer  was  looking^ 
at  him,  attempted  to  climb  between  the  cars,  thinking  that  the  engineer  would 
give  him  time  to  do  so.  But,  as  he  stepped  upon  the  coupling  link,  the  train 
was  started  and  his  foot  was  crushed.  It  was  held  that  the  questions  of  negli- 
gence and  contributory  negligence  were  for  the  jury,  and  that  a  finding  la 
favor  of  the  plaintiff  was  sustained  by  the  evidence.  See,  also,  Wilkins  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.,  101  Mo.  98;  18  S.  W.  Rep.  898,  and  cases  cited  in  6 
Am.  R.  R.  &  Corp.  Rep.  155,  note  6;  4  Am.  R.  R.  &  Corp.  Rep.  442,  note  8. 
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(Court  of  Appeals  of  Kentucky^  October  24, 1894.) 

1.  Railboad  companies.  Injury  to  trespasser  on  cars  in  yard.  Lia- 
BiLFTT  OF  COMPANY.  Where  a  railroad  company  allows  two  passenger  cars 
to  remain  on  a  side  track  near  its  depot  and  along  a  public  street,  the  doors 
of  the  cars  being  open,  and  where  it  appears  that  children  of  all  ages  were  in 
the  habit  of  going  about  the  depot  and  adjacent  grounds  for  pastime  and 
amusement,  and  that  this  practice  was  known  to  the  defendant's  servants, 
it  is  negligence  to  back  other  cars  against  those  so  left  standing,  for  the  pur- 
pose of  coupling,  without  seeking  to  ascertain  whether  there  are  any  persons 
In  the  cars,  though  no  persons  had  a  right  to  be  in  such  cars. 

2.  Instructions.  In  such  case,  where  plaintiff  was  on  one  of  the  cars  and 
was  injured  by  the  coupling,  a  charge  that  if  defendant's  employees  knew  or 
"had  cause  to  believe,"  that  plaintiff  was  on  the  cars,  and  failed  to  exercise 
ordinary  care,  and  the  accident  was  the  result,  the  verdict  should  be  for  plain- 
tiff, is  proper,  as  the  phrase  **  had  cause  to  believe  "  could  not  be  understood 
as  meaning  other  than  reasonable  grounds  to  believe. 

8.  Effect  of  plaintiff  being  a  trespasser.  Although  plaintiff  was 
technically  a  trespasser,  yet,  where  an  injury  is  the  result  of  nonperformance 
or  violation  of  a  plain  and  manifest  duty  for  protection  of  human  life  or 
safety,  the  party  thus  acting  will  not  be  heard  to  say,  in  justification,  that  the 
person  thus  injured  was  merely  a  trespasser. 

4.  Excessive  damages.  It  appeared  that  the  plaintiff,  an  infant  between 
five  and  six  years  old,  had  his  leg  crushed,  necessitating  amputation  above  the 
knee.  It  was  held  that  a  verdict  for  $10,000  was  not  soezcessive  as  to  justify 
interference  therewith. 
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ACTION  by  Anthony  Popp  against  the  Louisville  and  Nashville 
Bailroad  Company  for  personal  injuries.     Judgment  was 
rendered  for  plaintiS,  and  defendant  appeals. 

Z/ytHeton  Cooke  and  Sdm  dk  Bruce,  for  appellant.    Barton 
Va/nce^  AugvsPus  E,  WUUon  and  W.  W.  Thum,  for  appellee. 

Lbwis,  5.  Appellee,  an  infant  between  live  and  six  years  old, 
brought  this  action  by  his  father  and  next  friend  to  recover  dam- 
ages for  injury  to  his  leg,  necessitating  amputation  above  the 
knee,  which  was  caught  between  a  passenger  car  in  motion  and 
what  is  called  a  '^  bumper,"  placed  at  the  end  of  a  railroad  track 
in  Louisville  owned  by  appellant  The  injury  was  done,  accord- 
ing to  a  map  filed,  about  five  feet  from  Second  street,  and  155 
from  west  end  of  the  passenger  depot  building,  which  is  about 
200  feet  long  by  20  wide,  and  situated  north  of  Water,  between 
First  and  Second  streets.  A  passenger  platform  extends  from 
First  to  Second  street,  that  at  its  eastern  end  is  about  thirty-five, 
and  on  each  side  of  the  depot  building  seven  and  one-half  feet 
wide.  To  a  line  distant  from  west  end  of  the  building  twenty- 
five  feet  the  platform  is  also  thirty-five  feet  wide,  but  from  there 
to  Second  street  only  ten,  the  remaining  space  north  of  and 
between  it  and  the  track,  at  the  end  of  which  is  the  bumper  men- 
tioned, being  used  for  an  open  roadway  that  extends  from  Second 
street  to  the  line  referred  to.  On  the  south  as  well  as  the  north 
side  of  the  depot  building  is  a  railway  track,  at  usual  distance 
from  edge  of  the  platform,  and  used  exclusively  for  passenger 
traffic.  There  are  five  oth^r  tracks  further  north,  likewise 
extending  to  Second  street,  or  very  near  it,  one  of  which  —  the 
most  northern — runs  directly  into  or  through  a  freight  depot 
building  situated  east  of  First  street.  The  others  intersect  the 
two  passenger  tracks  at  unequal  distances  east  of  that  street,  and 
on  them  are  put  idle  passenger  cars,  though  neither  one  of  those 
tracks  is  adapted  or  used  for  transportation  of  passengers.  The: 
evidence  shows  that  two  cars  had  been  placed  and  left  stationary 
on  that  passenger  track  north  of  the  depot  building,  the  west  end 
of  one  of  them  being  near  to  the  bumper ;  but  precisely  how  long 
it  had  been  done  before  appellee  was  hurt  does  not  appear,  though 
VOL.  X. —  36 
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ihey  were  there  when  a  Shelbjville  train  was  backed  to  the  depot 
building  on  that  track,  and  remained  there  after  it  left.  It,  how- 
ever, appears  they  were  put  there  for  the  purpose  of  being 
attached  to,  and  forming  part  of,  an  excursion  train  that  left  the 
atotion  about  four  p.  m.  on  a  Sunday  ;  and  it  was  in  the  process  of 
making  up  or  completing  that  train,  by  coupling  to  the  tw^ 
stationary  cars  four  others  backed  on  the  track  by  a  switch  engine, 
when  appellee,  at  the  time  on  the  platform  of  that  one  nearest 
the  bumper,  received  the  injury  complained  of,  and  for  which  the 
jury  returned  a  verdict  in  his  favor  for  $10,000. 

The  ground  relied  on  for  the  reversal  is  error  of  the  lower 
court  in  giving  and  refusing  instructions.  The  first  of  them 
given  which  we  will  consider  is  as  follows :  "  If  the  jury  shall 
believe  from  the  evidence  that  the  agents  and  employees  of  the 
defendant,  or  any  of  them,  knew  or  had  cause  to  believe  that 
plaintiff  or  the  children  who  were  with  him  was  on  either  of  the 
two  cars  which  were  standing  on  defendant's  track  near  Second 
street,  and  failed  to  exercise  ordinary  care  to  protect  them  from 
harm  when  said  cars  were  coupled  with  the  train,  and  that,  by 
reason  of  the  failure  of  said  agents  or  employees  to  observe  ordi* 
nary  care,  the  plaintiff  sustained  the  injury  of  which  he  com- 
plains, then  the  law  is  for  the  plaintiff,  and  the  jury  should  so 
find.''  It  seems  to  us  that  instruction  involves  no  more  than  the 
simple  proposition,  often  approved  by  this  court,  that  it  is  the 
duty  of  those  operating  a  railway  train  to  use  reasonable  effort  to 
avoid  injuring  even  a  trespasser  when  his  peril  is,  or  by  diligent 
attention  to  and  proper  conduct  of  the  business  they  are  engaged 
at  might  have  been,  discovered  in  time  to  prevent  it.  And  such 
diligence  and  attention  is  especially  imperative  in  a  case  like  this ; 
for  though,  ordiuarily,  a  person  of  matured  experience  and 
capacity  might  safely  remain  on  the  platform  of  a  car  while 
being  coupled  to  others,  it  would  be  extremely  perilous  for  a 
child  five  or  six  years  old  to  attempt  doing  it,  or  even  to  go 
near  them.  It  is  true  the  evidence  does  show  that  the  engine  and 
four  cans  were  backed  at  the  rate  of  only  two  miles  per  hour; 
but,  however  slow  may  have  been  their  movement,  it  was  inevit- 
able that  the  two  stationary  cars  would  be  jarred  and  pushed 
suddenly  back,  as  did  occur,  with  the  result  of  crushing  appellee's 
leg.     The  phrase  "  had  cause,"  used  in  the  instruction,  we  think 
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eonld  not  have  been  tinderetood  by  the  jnrj  as  meaning  other 
than  reasonable  grounds  to  believe,  and  was,  therefore,  not  preju- 
dicial to  appellant. 

Bnt  it  is  contended  there  was  no  evidence  tending  to  show 
those  in  charge  of  the  train  either  knew  or  had  cause  to  believe 
appellee  was  then  on  or  near  to  either  car.  It  appears  that  he, 
accompanied  by  three  other  boys  about  his  age,  except  one  wha 
was  nine  years  old,  on  their  way,  though  not  by  the  most  direct 
route,  home  from  some  place  east  of  First  street,  stopped  on  the 
platform  at  the  eastern  end  of  the  depot  building,  whence  they 
were  driven  by  the  baggage  master.  A  passenger  for  the  Shelby- 
ville  train,  before  leaving,  also  tried  to  induce  them  to  ^o  off,  and 
another  employee  (probably  engineer  of  that  train)  endeavored  to 
frighten  them  away  by  threat  to  carry  them  to  the  country.  But 
mstead  of  leaving  the  premises  they  went  to  west  end  of  the  plat- 
form, and  finally  into  the  car,  for  the  purpose  of  getting  ice 
water,  which  was  given  to  them  by  two  men  who,  there  is  some 
reason  to  believe,  though  not  satisfactorily  shown,  were  employees 
of  appellant.  After  getting  the  water  they  loitered  about  the 
ear,  appellee  remaining  on  the  platform  of  it,  until  the  engine 
and  four  cars  attached  were  backed  on  the  track  in  order  to  make 
the  coupling.  The  proof  is  that  the  bell  was  ringing  as  the  train 
backed,  and  thereby  is  afforded  some  confirmation  of  the  state- 
ment of  a  witness,  who  was  at  that  time  on  opposite  side  of 
Second  street,  that  appellee,  seemingly  frightened  at  the  coming- 
oollision,  called  some  person  to  help  him  off  the  platform,  and,  to 
escape  the  danger,  endeavored  to  get  on  the  bumper.  There  is 
no  direct  evidence  that  those  in  charge  of  the  backing  train,  or 
any  other  employee,  actually  saw  him  on  the  car  platform  in  time 
to  avoid  injuring  him ;  and  whether  they  had  reasonable  grounds 
to  believe  he  was  there  we  will  consider  in  connection  with  the 
following  instruction  :  "  The  facts  that  the  said  two  cars  were 
standing  upon  the  track  uninclosed,  and  that  the  plaintiff  waa 
injured  upon  one  of  them,  are  not  sufficient  of  themselves  to 
render  the  defendant  liable  in  this  action.  But  it  was  the  duty 
of  the  defendant  to  exercise  ordinary  care  with  regard  to  said 
cars,  to  prevent  injury  to  any  one  by  them  ;  and  if  the  jury  shall 
believe,  from  all  the  facts  and  circumstances  admitted  in  evidence, 
that  the  defendant  or  its  agents  or  employees  failed  to  exercise 
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ordinary  care  to  prevent  injury  to  others  by  said  car,  and  that  the 
injury  which  plaintiff  sustained  would  not  have  been  received  by 
him  but  for  the  failure  of  said  employees  to  observe  ordinary  care 
with  respect  to  said  cars  for  the  safety  of  others,  then  the  law 
is  for  plaintiff,  and  so  should  the  jury  find." 

There  is,  in  our  opinion,  no  difficulty  in  determining  whether, 
as  a  question  of  law,  the  servants  of  appellant  exercised  due  care 
to  prevent  injury  to  appellee,  for  the  legal  rights  and  duties  of 
railroad  companies  have  been  heretofore,  in  analogous  cases,  fully 
and  clearly  defined.  A  railroad  company  has  the  right  to  exclu^ 
fiive  use  and  occupation  of  its  private  yards  and  tracks,  except  at 
crossings,  and  is  not  bound,  at  such  places,  to  look  out  for 
intruders  and  trespassers ;  otherwise,  it  could  not  properly  per* 
form  its  duty  to  the  public.  Bailroad  Co.  v.  Gastineau,  83  Ky« 
119 ;  Conley  v.  Raiboad  Co.,  89  Ky.  402 ;  12  S.  W.  Rep.  764 ; 
McDermott  v.  Raiboad  Co.,  98  Ky.  408 ;  20  S.  W.  Rep.  880 ; 
Railroad  Co.  v.  Hurt,  (Ky.)  13  S.  W.  Rep.  275.  But  the  place 
where  appellee  was  injured  is  not,  in  meaning  of  the  cases  cited, 
the  private  yard  of  appellant,  where  others  than  employees  have 
no  right,  nor  can  be  reasonably  expected,  to  go,  and  where,  as  a 
legal  consequence,  there  is  no  obligation  to  look  out  for  them.  It 
is  not  a  place  where  turntables  are  placed  and  used,  as  in  the 
HcDermott  case,  nor  where  trains  are  usually  and  can  be  safely 
made  up  or  cars  coupled,  as  in  the  Gastineau  case,  nor  where 
switching  trains  and  changing  cars  are  properly  done,  as  in  the 
Hurt  case.  On  the  contrary,  the  track  in  question  is  near  enough 
to  the  depot  platform  for  passengers  to  step  off  and  on  cars, 
within  less  than  eight  feet  of  the  depot  building,  where  the 
traveling  public,  composed  of  men,  women  and  children,  resort, 
and  actually  contiguous  to  and  parallel  with  the  open  roadway 
from  Second  street ;  so  that,  where  appellee  was  injured,  childrto 
or  adults  might  go  without  obstruction  upon  that  track,  or  even 
into  the  cars  left  standing  thereon.  And  that  children  of  all 
sizes  were  in  the  habit  of  going  about  the  depot  building  and 
grounds  for  pastime  and  amusement  was  known  to  servants  of 
appellant,  as  they  testified.  Moreover,  the  fact  that  appellee  and 
companions  went  into  the  car  on  their  own  motion  to  get  ice 
water  shows  that  they  were  familiar  with  the  premises.  There-' 
fore,  while,  as  the  lower  court  substantially  instructed  the  jury^ 
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appellant  was  not  legally  bound  to  inclose  its  depot  .building  and 
grounds,  and  leaving  the  two  cars  standing  upon  that  track  was 
not  of  itself  negligence,  still  it  was  so  manifestly  dangerous  to 
couple  them  at  that  place,  and  under  existing  circumstances,  to 
the  backing  train,  that  active  vigilance  on  part  of  the  employees 
was  required  in  order  to  prevent  injury  to  others.  And  failure 
to  exercise  it  must,  consistently  with  decisions  of  this  court  in 
other  cases,  be  treated  as  gross  negligence ;  for  it  has  been  held 
that  to  move,  or  permit  to  be  moved,  either  a  train  or  single  car 
on  a  side  track  in  a  city  or  town  where  the  public  may  go  by 
license  or  custom,  without  a  servant  being  in  possession  to  give 
warning  of  its  approach  and  to  control  its  movement,  is,  where 
death  results,  willful  negligence,  in  meaning  of  the  statute  on 
that  subject.  Shelby's  Admr.  v.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.,  85  Ky.  224 ;  3  S.  W.  Rep.  167 ;  Conley  v.  Same,  89  Ky.  402 ; 
12  S.  W.  Rep.  Y64 ;  Railroad  Co.  v.  Potts,  92  Ky.  30 ;  lY  S.  W. 
Rep.  185.  And  we  see  no  reason  why  that  rule  should  not  apply 
in  this  case ;  for  the  employees  undertook,  not  merely  to  back  the 
train  upon  a  track  near  the  passenger  platform,  which  is  always 
dangerous  where  the  premises  are  uninclosed,  but  to  make  up  or 
complete  the  train  by  coupling  it  to  two  stationary  cars  within  a 
few  feet  of  the  depot  building,  which  at  best  is  very  narrow  and 
contracted  for  a  city  like  Louisville.  It  is  true,  there  was  a  brake- 
man  on  the  western  end  of  the  moving  train ;  but  he  was  there 
simply  to  make  the  coupling,  and  could  not  see  whether  there 
were  persons  on  either  of  the  two  stationary  cars,  or  near  to  them. 
The  company  had  employed,  at  that  time,  a  station  master  and 
watchman,  both  of  whose  services  it  must  be  presumed  it 
deemed,  and  in  our  opinion  was,  necessary  on  such  occasion  ;  but 
neither  of  them  was  present  to  give  warning  of  the  peril  of  appellee 
and  his  companions,  or  aid  in  preventing  injury  to  them.  So,  while 
the  evidence  conduces  to  show  no  employee  of  appellant  was 
aware  of  the  presence  of  appellee,  it  cannot  be  assumed  they 
did  not  have  reasonable  grounds  to  believe  he  or  some  other 
person,  infant  or  adult,  might  be  in  peril ;  much  less  can  it  be 
assumed  it  was  not  the  legal  duty  of  appellant  to  have  some 
employee  in  a  position  on  the  platform  or  train  to  see  to  it  there 
was  no  person  in  danger  of  being  injured  by  the  collision. 
Technically,  appellee  was  a  trespasser,  but,  as  said  in  the  Conley 
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case,  \rheFe  an  injury  is  the  reemlt  of  nonperformaace  or  violar 
tion  of  a  plain  and  manifest  daty  for  protection  of  human  life  or 
safety,  the  party  thus  acting  will  not  be  heard  to  say,  in  justifica- 
tion, that  the  person  thus  injured  was  merely  a  trespasser.  We 
do  not  doubt  the  applicability  of  that  principle  to  this  case,  f  or^ 
obviously,  to  attempt  backing  a  train  and  coupling  cars  at  the 
place  and  under  the  circumstances  it  was  done  when  appellee  was 
injured  is  violation  and  disregard  of  a  plain  duty. 

There  is  another  aspect  in  which  the  conduct  of  appellantfs 
employees  shows  negligence  of  a  reprehensible  character.  It  was 
known  to  them  that  diildren  of  all  ages  were  in  the  habit  of 
resorting  to  the  depot  premises,  yet  not  only  were  the  two  cars 
coupled  to  the  backing  train  without  any  serrant  being  in  a  posi- 
aion  to  warn  appellee  of  his  danger,  but  one  of  the  c^rs,  if  not 
both,  were  left  open,  so  as  to  invite  and  tempt  children  to  enter, 
.as  appellee  stud  companions  did  do,  and  if  the  two  men  who  gave 
them  water  were  not  actually  employees,  the  fact  is  thus  made 
apparent  that  the  cars  wfere  left  so  open  and  exposed  that  any  one^ 
^hild  or  adult,  might  enter  at  will,  no  employee  being  present  to 
prevent,  or  warn  them  of  the  coupling  prooess  that  would  and 
^id  shortly  take  place.  In  Branson  v.  Labrot,  81  Ky.  638,  it  was 
held  that  conduct  which,  towards  the  general  public,  might  be 
up  to  the  standard  of  due  care,  may  be  gross  or  willful  n^ligenoe 
when  considered  in  reference  to  children  of  tender  age  and  imma- 
ture experience,  and  a  case  in  9  East,  277,  was  cited  in.  support 
of  the  doctrine,  where  this  language  was  used :  '^  It  would  be  a 
barbarous  rule  of  law  that  would  make  the  owner  of  land  liable 
for  setting  a  trap  thereon,  baited  with  stinking  meat,  so  that  his 
neighbor's  dog,  attracted  by  his  natural  instinct,  might  run  into 
it  and  be  killed,  and  which  would  exempt  him  from  liability  for 
the  consequences  of  having  exposed  wad  unguarded  on  his  land  a 
dangerous  machine,  so  that  his  neighbor's  child,  attracted  to  it 
and  tempted  to  intermeddle  by  instincts  equally  as  strong,  might 
thereby  be  killed  or  maimed  for  life.  Such  is  not  the  law."  In 
our  opinion,  if  appellant  elected  to  keep  uninclosed  its  passenger 
depot  and  adjacent  premises,  so  that  children  might  go  there^ 
and,  tempted  by  curiosity  or  thirst,  wander  upon  its  railway 
tracks  and  into  its  cars,  it  was  the  duty  of  its  employees  to  know 
appellee's  position  and  danger,  and  to  be  in  a  position  at  the 
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proper  time  to  protect  him  from  injury  by  its  moving  trains  and 
care,  especially  as  it  was  improper  to  conple  care  on  that  track 
and  at  that  place. 

The  only  case  in  which  this  court  is  authorized  to  reyerse  a 
judgment  on  account  of  excessive  damages  is  when,  as  provided 
by  the  Civil  Code,  the  verdict  appeara  to  have  been  rendered 
under  influence  of  passion  or  prejudice.  In  cases  heretofore 
decided  by  this  court,  where  the  injury  was  not  greater  than  that 
received  by  appellee,  verdicts  for  as  great  amount  have  been  sus- 
tained, and  we  see  no  reason  for  now  departing  from  such  prece- 
dents.   Judgment  affirmed.* 

RAILROAD  COMPANIES  — INJURIES  TO  TRESPASSERS. 

1.  Izijuries  to  children  playing  or  being  about  the  cars,  yards  or 
track.— The  case  of  LouisviUe  &  N.  R  Co.  v.  Hunt,  (Ky.)  18  8.  W.  Rep. 
Sn  (1890),  would  seem  to  be  somewhat  inconsistent  with  the  principal  case. 
The  plaintiff,  a  boy  of  eleven  years  of  age,  had  climbed  upon  a  coal  car 
standing  upon  a  side  track  at  a  railroad  depot  and  was  knocked  off  and  injured 
by  other  cars  being  backed  against  it.  The  company's  servants  did  not  know 
of  hifl  presence  upon  the  car  and  had  taken  no  precautions  to  ascertain 
whether  anybody  was  on  the  car  or  not.  It  was  held  that  the  defendant  was 
not  liable.  Evidence  that  there  was  no  railing  between  the  depot  and  the  side 
track;  that  persons  were  in  the  habit  of  crossing  such  track,  and  that  no  sig- 
nal was  given  before  backing  the  train  up,  was  held  to  be  incompetent.  The 
court  said:  "The  employees  had  no  reason  to  anticipate  the  presence  of  boys 
In  their  freight  cars,  either  during  the  day  or  night,  nor  were  they  required  to 
examine  for  the  purpose  of  ascertaining  whether  the  boys  were  on  any  part 
of  the  train.  If  they  saw  the  boys,  It  was  their  duty  to  make  them  leave  the 
car,  and  to  exercise  that  degree  of  caution  as  would  prevent  them  being 
injured;  but  the  fact  that  they  might  have  seen  them  constitutes  no  neglect 
on  their  part,  as  it  was  not  incumbent  on  them  to  know  who  had  climbed 
into  their  cars;  or  whether  any  one  was  in  them  before  moving  them." 

A  railway  company  is  not  ordinarily  obliged  to  keep  a  lookout  for  trespass- 
ers, whether  adults  or  children,  on  its  cars  or  track,  nor  to  presume  that  they 
will  expose  themselves  to  danger  thereon,  but,  having  notice  of  their  pres- 
ence, and  that  they  are  in  danger,  its  servants  controlling  the  movements  of 
its  cars  or  machinery  are  bound  to  use  reasonable  care  to  avert  it.  Hepfel  v. 
St.  Paul,  M.  &  M.  R.  Co.,  49  Minn.  268;  51  N.  W.  Rep.  1049.  In  this  case  a 
child  of  twelve  years  climbed  on  the  ladder  of  a  freight  car  and  was  killed  by 
coming  in  contact  with  a  pile  of  lumber.  There  was  evidence  tending  to 
show  that  a  bmkeman  on  the  train  was  aware  of  her  position  or  intention  to 
board  the  train.  It  was  held  that  the  questions  of  negligence  and  contribu- 
tory negligence  were  for  the  jury. 

A ndlway  company  maintaining  what  is  known  as  a  "gravity''  yard  or 
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'side  track  has  undoubtedly  performed  its  duty  as  to  a  trespassing  child  of 
tender  years,  when  it  securely  fastens  by  means  of  the  ordinary  appliance  or 
brake,  such  cars  as  it  may  have  occasion  to  place  upon  the  grade  of  its  track, 
although  such  track  is  located  through  ground  used  as  a  sort  of  common,  and 
it  is  known  to  the  employees  of  the  company  that  children  are  in  the  habit  of 
loosening  cars  so  left  and  send  them  down  the  grade.  Haesley  v.  Winona  & 
St.  P.  R.  Co.,  46  Minn.  233;  48  N.  W.  Rep.  1023. 

In  an  action  against  a  railroad  company  for  occasioning  the  death  of  a  boy 
eleven  or  twelve  years  old,  the  evidence  was  that  the  sectionmen,  when  they 
quit  work,  left  their  handcar  unlocked  and  unguarded  at  the  foot  of  an 
-embankment  four  or  five  feet  below  the  level  of  the  track,  and  at  a  point  a 
.quarter  of  a  mile  from  any  house;  that  deceased  was  attracted  by  some  boys» 
who  had  lifted  the  car  upon  the  track,  and  were  running  it  to  and  fro,  and 
that  he  came  to  his  death  by  jumping  or  falling  from  it  when  it  was  descend- 
ing a  grade  at  high  speed.  One  of  them  testified  that  he  and  others  had  used 
the  car  eight  or  ten  times  before,  with  the  permission  of  the  **  boss,"  when  the 
men  were  there  at  work,  but  that  he  had  never  given  them  permission  when 
the  men  were  not  there.  The  car  weighed  600  or  700  pounds.  Held,  that  it 
was  not  a  thing  dangerous  in  itself,  and  the  company  was  not  negligent  in 
leaving  it  unlocked  beside  the  track.  Robinson  v.  Oregon,  S.  L.  &  U.  N.  R. 
Co.,  7  Utah,  493;  27  Pac.  Rep.  689. 

A  declaration  alleging  that  defendant  left  a  freight  car  standing  on  one  of 
Its  tracks,  and  negligently  allowed  the  door,  which  it  knew  was  not  properly 
attached  to  the  car,  to  remain  open  and  unlocked,  knowing  that  it  would  be 
an  enticing  object  to  children,  and  that  plaintiff,  eleven  years  old,  traveling 
on  the  street  in  the  vicinity  of  the  side  track,  saw  the  car  with  its  door  open, 
and  was  thereby  enticed  to  look  into  it,  and  in  so  doing  carefully  touched  the 
door,  which  fell  upon  him,  states  no  cause  of  action.  McEacheon  v.  Boston 
&  M.  R.  Co.,  150  Mass.  515;  23  N.  E.  Rep.  231. 

Mere  knowledge  by  a  railroad  company  or  its  servants  that  numerous  per- 
sons, including  children,  without  any  public  or  private  right  of  way,  passed 
daily  and  hourly  through  its  yard,  situate  in  or  near  a  populous  part  of  the 
city,  and  crawled  under  stationary  cars  occupying  its  tracks,  will  not  render 
it  liable  for  an  injury  accruing  to  a  child  by  a  sudden  and  involuntary  move- 
ment of  a  long  line  of  such  cars,  resulting  from  the  negligence  of  the  com- 
pany's servants  in  handling  other  cars  several  hundred  yards  distant  from  the 
scene  of  the  accident,  such  other  cars  rolling  against  the  standing  cars  and  set- 
ting them  in  motion  while  the  child  was  passing  under  one  of  them.  Central  R.  & 
B.  Co.  V.  Rylee,  87  Ga.  491 ;  13  S.  E.  Rep.  584. 

Where  a  day  watchman  in  the  employ  of  receivers  of  a  railroad  company 
fails  to  use  ordinary  care  in  removing  a  boy  from  a  moving  car  on  which  the 
latter  is  riding  in  violation  of  a  city  ordinance  making  such  act  a  misdemeanor, 
the  receivers  are  liable  for  any  injuries  to  the  boy  caused  by  the  negligence  of 
such  watchman.  Brill  v.  Eddy,  115  Mo.  596 ;  22  S.  W.  Rep.  488.  In  an  action 
by  the  boy  to  recover  for  such  injuries  it  appeared  that  the  watchman  had  only 
one  arm;  that  the  boy  was  hanging  on  the  ladder  on  the  car;  that  when  the  car 
reached  the  watchman  he  pulled  plaintiff  off,  when  he  fell,  and  was  injured* 
Held,  that  the  issue  of  negligence  was  for  the  jury.    Ibid. 
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•  It  it  not  negligence  for  a  railroad  company  to  omit  to  keep  a  lookout  to  pre« 
Tent  boys  from  swinging  on  the  ladders  of  its  slowly  moving  freight  trains. 
Oattett  V.  8t.  Loois,  L  M.  &  S.  R  Co.,  57  Ark.  461;  21 S.  W.  Rep.  1062. 

Defendant's  servant  in  charge  of  a  gravel  train  hauling  ballast  for  a  side 
tnudL  ne»r  a  depot,  took  plaintiff,  a  seyen-year  old  boy,  on  the  train  with  him. 
The  train  being  side-tracked,  and  a  freight  train  approaching  on  the  main 
track,  plaintiff  said  that  he  wanted  to  go  home,  and  said  servant  advised  hint 
to  get  on  the  freight  train.  Plaintiff  got  on  a  heap  of  gravel,  about  two  feet 
high,  between  the  tracks,  and  caught  hold  of  the  caboose.  As  he  did  so,  the 
gravel  slipped  under  him,  and  he  was  caught  by  the  wheels.  Held,  that  the 
railroad  was  not  liable  for  that  its  agents  had  negligently  failed  to  keep  plain* 
tiff  off  its  grounds,  and  had  not  used  ordinary  care  to  prevent  his  injury  when 
be  was  there.  The  servant's  advice  to  him  was  not  within  the  former's  scope 
of  employment,  and,  this  being  the  proximate  cause  of  the  injury,  plaintiff 
eonld  not  recover.  Keating  v.  Michigan  Central  R.  Co.,  07  Midi.  154 ;  56  K. 
W.  Rep.  846. 

d.  Tonxtable  oaaes  —  iujuriM  to  ohildran.—  Where  a  child  six  yeara 
old  was  injured  on  a  turntable  of  a  railway  company,  while  playing  with 
other  children,  no  employees  being  about,  and  the  turntable  was  only  kept 
in  place  by  an  ordinary  iron  latch,  which  could  be  easily  lifted,  the  company 
18  liable  for  injuries  received  by  the  child  while  the  table  was  turned  by  oth^ 
boys,  even  though  the  employees  of  the  company  had  always  ordered  children 
away,  when  observed  playing  on  the  turntable.  Callahan  v.  Eel  River  &  E, 
R  Co.,  92  Cal.  80;  28  F^.  Rep.  104.  A  railroad  company  is  liable  for 
injuries  received  by  a  child  while  playing  upon  a  turntable  upon  its  premises 
near  a  public  street,  which  was  not  protected  by  any  indosure,  nor  guarded 
by  its  employees,  though  it  was  provided  with  the  customary  fastenings  to 
keep  it  from  revolving,  and  the  child  was  invited  to  play  thereon  by  other 
ehildren.  BarreU  v.  Southern  Pac.  R.  Co.,  01  Cal.  206;  27  Pac.  Rep.  666. 
See,  also.  Bates  v.  Nashville,  C.  &  St.  L.  R.  Co.,  00  Tenn.  86;  15  8.  W.  Rep. 
1060;  Gulf,  etc.,  R  Co.  v.  McWhirter,  8  Am.  R.  R.  &  Corp.  Rep.  168,  and 
note;  Daniels  v.  New  York  &  N.  E.  R.  Co.,  5  Am.  R  R.  &  Corp.  Rep. 
61,  and  note. 

&  TrMpaMera  on  traiiiy  ix^ury  to,  expulsion,  etc* — A  peraon  attempt- 
ing to  steal  a  ride  on  a  freight  train  is  not  a  passenger,  and  the  railroad  com^ 
pany,  as  a  common  carrier,  owes  him  no  duty,  though  the  company  has  no 
right,  recklessly  and  wantonly,  to  inflict  injuries  on  him.  Planz  v.  Boston  & 
A.  R  Co.,  157  Mass.  377;  82  N.  E.  Rep.  856.  In  an  action  for  penonal 
Injuries  caused  by  being  forced  to  jump  from  a  moving  train,  it  appeared 
t^  plaintiff  was  stealing  a  ride  on  defendant's  freight  train;  that  he  knew  he 
had  no  right  thereon,  and  that  he  incurred  peculiar  risks  in  so  riding;  that  he 
was  first  ordered  off  when  the  train  was  just  starting,  but  he  refused  to  get 
off;  that  he  could  have  prevented  Jumping  when  he  did,  by  passing  to  the 
ear  next  ahead  of  the  one  on  which  he  was  riding.  Held,  that  plaintiff  was 
gnlltj  of  contributoiy  negligence  in  getting  on  the  train,  in  remaining  after 
first  Ofdered  off,  and  in  Jumping  when  he  did,  and  could  not  recover.    Ibid« 

Whofe  plaintiff,  who  was  not  in  the  employ  of  defendant  railroad  company, 
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was  riding  on  its  timber  train,  on  wliich  no  persons  were  allowed  to  be  car- 
ried, except  the  trainmen,  and  he  was  not  there  by  invitation  of  any  one  who 
had  authority  to  invite  hi£a,  and  had  not  paid  any  fare,  and  was  injured  in  & 
collision  between  such  train  and  another  train  of  defendant,  he  was  not  enti- 
tled to  recover,  if  the  negligence  of  defendant's  trainmen  causing  the  accident 
was  not  wanton  or  willful.  Illinois  Central  R.  R  Co.  v.  Meacham,  91  Tena. 
428;  19  S.  W.  Rep.  232. 

Plaintiff  was  injured  while  traveling  on  defendant's  freight  train,  and 
claimed  that  he  was  a  free  passenger  on  such  train,  as  part  owner  of  a  carload 
of  stock  being  transported  by  defendant.  The  evidence  showed  that  the 
stock  was  owned  by  one  G.,  with  whom  the  contract  of  carriage  was  made, 
and  whose  name  alone  appeared  in  the  bill  of  lading,  and  who  was  alone  enti- 
tled, under  the  contract,  to  free  transportation.  PUlntilfs  only  claim  to  the 
stock  was  a  verbal  agreement  with  G.  to  buy  part  thereof  after  reaching  their 
destination,  if  he  could  give  proper  security.  Held,  that  plaintiff  was  a  tres- 
passer on  defendant's  train,  and  could  recover  only  for  injury  caused  by  the 
wantonness  or  willfulness  of  defendant's  servants.  Richmond  &  D.  R.  Co.  v. 
Bumsed,  70  Miss.  437;  12  South.  Rep.  958. 

Although  plaintiff  got  on  a  train  knowing  that  no  passengers  were  allowed 
on  it,  and  though  it  was  the  duty  of  the  brakeman  to  put  him  off,  still  if  the 
latter,  in  the  discharge  of  that  duty,  willfully  assaulted  and  beat  plaintiff, 
merely  because  he  declined  to  get  off  while  it  was  running  at  a  rate  of  speed 
rendering  the  attempt  hazardous,  the  company  would  be  liable  for  punitive 
damages.    Alabama  G.  S.  R.  Co.  v.  Frazier,  93  Ala.  45 ;  9  South.  Rep.  803. 

4.  Trespasaers  on  track. —  In  an  action  against  a  railroad  company  for 
the  death  of  a  trespasser  upon  its  track,  the  evidence  showed  that  the  train 
which  committed  the  injury  was  running  thirty-five  miles  an  hour  in  a 
crowded  portion  of  a  large  city,  in  violation  of  a  city  ordinance ;  that  at  the 
place  where  the  accident  occurred  the  track  was  unguarded,  and  appeared  to 
be  on  a  public  street,  and  was  being  crossed  daily  by  pedestrians ;  that  the 
engineer  might  have  seen  the  deceased  when  the  train  was  125  feet  distant ; 
that  no  bell  was  rung  ;  and  that  the  whistle  was  not  blown  until  the  engine 
was  about  five  or  ten  feet  from  the  deceased.  Held,  that  there  was  sufiident 
proof  of  such  gross  negligence  as  evidences  willfulness  to  justify  submitting 
the  case  to  the  jury.  Lake  Shore  <&  M.  S.  R.  Co.  v.  Bodemer,  139  111.  596; 
m  N.  £.  Rep.  692. 

In  an  action  to  recover  damages,  the  evidence  showed  that  the  engineer  dis- 
<x)vered  deceased  about  midway  of  a  trestle,  100  feet  long,  when  the  train  was 
from  400  to  600  yards  from  deceased,  and  that  the  train  could  have  been 
stopped  within  that  or  less  distance,  had  the  trainmen  acted  promptly, 
snd  that,  after  the  discovery,  the  engineer  acted  upon  the  presumption  that 
the  deceased  could  reach  the  end  of  the  trestle  in  safety,  and  did  not  attempt 
to  stop  until  deceased  attempted  to  retrace  his  steps.  Held,  that  the  conduct 
of  the  engineer  was  reckless  and  wanton,  and  would  justify  a  verdict,  not- 
withstanding that  deceased  was  a  trespasser,  and  guilty  of  contributory  negli- 
gence.   Central  R.  &  B.  Co.  v.  Yaughan,  93  Ala.  209 ;  9  South.  Rep.  468. 

Plaintiff's  intestate  was  found,  after  dark,  lying  with  his  head  resting  on 
the  end  of  a  cross  tie  of  defendant's  track.    It  was  supposed  that  he  was 
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struck,  -while  sitting  on  the  cross  tie,  by  an  engine,  which  passed  a  short  time 
before  he  was  found.  The  engineer  and  fireman  testified  that  they  did  not  see 
intestate,  and  the  former  testified  that  the  engine  had  a  good  headlight,  and 
that  he  kept  a  constant  lookout.  There  was  evidence  that  intestate  had  been 
•drinking  that  evening.  Held,  that  if  intestate  carelessly,  or  in  a  drunken 
stupor,  remained  on  the  track  until  the  engine  struck  him,  or  if  he  placed  him- 
eelf  in  the  way  of  the  engine  and  was  killed,  he  was  guilty  of  contributory 
negligence.  Norwood  v.  Raleigh  &  G.  R.  Co.,  Ill  N.  C.  286  ;  16  8.  E.  Kep. 
4.  If  the  engineer  saw  intestate  on  the  track  or  sitting  on  a  cross  tie,  and 
could  have  stopped  the  train,  still  he  was  justified  in  believing  up  to  the  last 
moment,  in  the  absence  of  knowledge  that  intestate  was  deaf  or  insane,  that 
be  would  move  out  of  the  way.    Ibid. 

Where  plaintiffs  intestate,  while  negligently  on  plaintiif 's  track,  was  killed 
by  a  train,  and  the  trainmen  neither  knew  of  his  perilous  position  in  time  to 
Avoid  the  accident,  nor  were  recklessly  or  wantonly  negligent  in  not  so  know- 
ing, plaintiff  cannot  recover.  Nave  v.  Alabama  G.  8.  R.  Ck>.,  96  Ala.  264; 
11  South.  Rep.  891.  Running  a  train  at  a  high  rate  of  speed,  at  a  point  where 
the  trainmen  have  reason  to  think  it  likely  that  persons  are  on  the  track,  as  in 
a  city  or  populous  district,  or  failure  to  keep  a  lookout  at  such  a  point,  is  neg- 
ligence which  will  render  the  railroad  company  liable  for  resulting  injuries, 
though  the  injured  peraon  was  guilty  of  contributory  negligence,  and  the 
trainmen  were  without  fault  after  they  discovered  his  danger.    Ibid. 

PlaintifTs  intestate  was  killed  while  walking  on  a  railroad  track.  The 
deceased,  who  was  a  deaf-mute,  had  once  before  received  an  injury  in  a 
similar  manner,  and  had  been  repeatedly  warned  about  walking  upon  the 
railroad.  Only  a  few  minutes  before  he  was  killed  he  had  been  so  warned. 
The  accident  occurred  in  an  open  plain,  where  the  view  was  unobstructed  for 
nearly  a  mile.  Deceased,  although  a  deaf-mute,  was  possessed  of  all  his  other 
faculties,  including  that  of  sight,  and  was  a  strong,  active  man,  about  thirty- 
two  yean  of  age.  He  was  walking  directly  towards  the  train,  on  the  ends  of 
the  ties,  on  the  side  opposite  the  engineer.  The  latter  saw  him  until  he  came 
within  twenty -five  or  thirty  yards,  when  the  projecting  front  of  the  locomo- 
tive intervened.  He  supposed,  however,  the  deceased  would  step  off.  Held, 
that  the  deceased's  own  negligence  was  the  proximate  cause  of  the  injury, 
and  plaintiff  was  not  entitled  to  recover.  Tyler  v.  Sites'  Admr.,  88  Va.  470  ; 
18  8.  £.  Rep.  978. 

Under  the  Public  Statutes  of  Massachusetts,  chapter  112,  section  212,  which 
provides  for  an  action  for  loss  of  life  through  the  negligence  of  corporations, 
except  where  the  person  killed  was  walking  or  being  on  a  railroad  track  con- 
trary  to  law,  no  action  will  accrue  against  a  railroad  company  for  the  death  of 
one  who  was  at  the  time  in  a  building  erected  without  authority  on  the  com- 
pany's right  of  way,  unless  caused  by  the  wanton  neglect  of  defendant.  Dil- 
lon V.  Connecticut  River  R.  Co.,  154  Mass.  478;  28  N.  E.  Rep.  899.  In  this 
ease  the  train  ran  off  the  track  and  demolished  the  building  in  which  the 
deceased  was. 

Where  a  person  not  an  employee,  without  permission  of  a  railroad  com- 
pany, and  against  its  will,  and  without  its  knowledge,  goes  into  a  yard  cov- 
ered and  interlaced  with  tracks,  which  are  being  used  by  the  company  by  its 
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engines  &nd  cars,  in  GTwitching,  drilling  and  changing  cars,  Buch  person  !» 
bound  to  use  diligence  commensurate  with  the  peril  in  which  he  has  placed 
himself;  and  if  he  fail  to  do  this  he  cannot  recover  for  any  Injury  he  may  sus- 
tain from  the  running  of  the  engines  and  cars  of  the  company,  and  the  com- 
pany would  owe  such  person  no  duty  other  than  not  to  injure  him  if  tiiey  saw 
him  in  time  to  prevent  it.  Rome  R.  Co.  v.  Folbert,  85  Ga.  447;  11  S.  £.  Rep. 
849. 

6.  Bifect  of  licenso,  expreos  or  implied,  to  use  trcbcka. —  Where,  by 
mutual  consent,  evidenced  by  practice  and  by  acquiescence  therein,  with 
knowledge  on  the  part  of  the  superintending  officers,  two  railway  companiea 
having  their  tracks  adjacent  and  parallel,  on  some  of  which  cars  in  large  num- 
bers are  habitually  left  standing,  permit  the  watchmen  employed  by  the  com- 
iMUiies,  respectively,  to  walk  and  stand  upon  the  unoccupied  tracks  of  each 
other,  including  the  main  lines,  for  the  purpose  of  examining  the  standing- 
cars  with  a  view  to  take  and  report  the  initials  and  numbering  inscribed 
thereon,  a  watchman  while  so  employed,  and  deporting  himself  in  the  usual 
way,  recognized  as  fit  and  proper  by  both  companies,  is  not  a  trespasser  upon 
the  track  of  the  company  which  did  not  employ  him,  any  more  than  he  is  ik 
trespasser  upon  the  track  of  his  own  company.  He  is  not  a  trespasser  at  all. 
And  if,  by  the  negligent  and  too  rapid  running  of  a  train  of  the  other  com- 
pany, he  is  suddenly  stricken  and  injured,  failing  to  protect  himself  in  conse- 
quence of  his  attention  being  occupied  with  his  duties,  it  is  a  question  for  a. 
jury  whether,  under  all  the  circumstances,  he  could  have  avoided  the  conse- 
quences of  the  company's  negligence  by  the  exercise  of  ordinary  diligence. 
If  he  could  not,  he  might  recover;  but  if  he  could,  he  would  have  no  cause  of 
action.  Watts  v.  Richmond  &  D.  R.  Co.,  89  Qa.  277;  15  S.  E.  Rep.  865. 
McMarshaU  v.  Chicago,  R.  I.  &  P.  R  Co.,  80  Iowa,  757;  45  N.  W.  Rep.  1065, 
to  a  similar  case  to  the  last. 

-  Where  persons  have  been  accustomed  for  a  long  time  to  use  a  railway  com- 
Iwny's  track  as  a  towpath,  and  the  company  has  never  objected,  such  persona 
are  not  trespassers  within  the  meaning  of  the  Revised  Statutes  of  Missouri » 
1889,  section  2611,  forbidding  persons  to  use  railway  tracks  as  highways* 
XisMay  y.  Missouri  Pac.  R.  Co.,  105  Mo.  361;  16  S.  W.  Rep.  1049.  In  an 
action  against  a  railway  company  for  causing  the  death  of  plaintiff's  daughter, 
figed  fifteen  years,  it  appeared  that,  although  deceased  was  by  statute  a  tres- 
passer in  walking  along  defendant's  tracks,  yet  many  people  habitually  walked 
on  the  tracks  at  the  place  of  accident.  The  train  was  running  more  than  six 
i^ules  an  hour,  in  violation  of  a  city  ordinance,  and  no  bell  was  sounded.  The 
engineer  saw  the  girl  when  about  600  feet  distant,  and  blew  the  whistle  when 
trithin  about  thirty-five  feet  of  her.  The  evidence  was  conflicting  as  to  whether 
ik»  girl,  when  first  seen  by  him,  was  walking  on  the  track  upon  which  the 
tnin  wss  moving.  Held,  that  a  judgment  for  the  plaintiff  would  not  be  dis- 
turbed. Fiedler  v.  St.  Louis,  I.  M.  &  S.  R.  Co,,  107  Mo.  645;  18  S.  W.  Rep. 
%17. 

In  an  action  against  a  railroad  company  for  the  death  of  plaintiff's  intes- 
tate, the  evidence  showed  that  the  place  where  deceased  was  killed  waa 
kk  a  town;  that  from  lots  fronting  on  the  track  defendant  had  built  to  the  track 
l^nk  bridges  for  foot  passengers,  and  that  there  were  three  tracks,  betweea 
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two  of  which  was  a  wide  way,  on  which  persons  might  safely  walk  hetween 
moving  trains.  The  court  charged  that  a  railroad  company  must  use  greater 
care  in  running  trains  through  towns  than  in  less  populous  districts,  and  that 
the  fact  that  pedestrians  were  accustomed  to  travel  on  the  track  at  a  particu- 
lar place,  in  the  knowledge  of  defendant  or  its  agent,  made  it  its  duty  to  use 
greater  care  in  the  operation  of  its  road  at  that  place.  The  court  further 
charged  that  If  the  tracks  where  deceased  was  killed  had  long  been  used  by  the 
public,  with  defendant's  knowledge  and  acquiescence,  then  deceased  was  not 
on  the  track  as  a  trespasser,  but  as  a  licensee.  Held,  that  such  charges  were 
properly  given.  Norfolk  &  W.  R.  Co.  v.  Carper,  88  Ya.  566;  14  B.  E.  Rep. 
S28.  llie  evidence  showed  that  when  the  train  which  killed  deceased  whistled 
for  the  station,  deceased  was  at  a  store  on  the  south  side  of  the  track,  about 
100  yards  from  a  point  opposite  to  his  dwelling,  which  was  on  the  north  sid^ 
of  the  track;  that  a  turnpike  ran  along  the  track  past  his  house,  which  was  as 
near  a  way  to  reach  his  house  from  the  store  as  the  railroad;  that  deceased 
crossed  two  of  the  three  tracks  diagonally,  and  got  on  the  third  track,  on 
which ^was  the  train  in  full  view,  and  turned  slowly  down  the  track  towards 
the  moving  train.  The  engineer  saw  him,  but  supposed  he  had  crossed  tbd 
track.  The  fireman  saw  him  as  he  came  down  the  track,  and  informed  the 
«ngiiieer,  who  made  all  possible  efforts  to  stop  the  train,  but  could  not  before 
striking  deoeased.  Held,  that  there  was  no  negligence  on  defendant's  part. 
Ibid. 


Welch  v.  Maine  Cent.  R.  Co. 
(Supreme  Judicial  Court  of  Maine,  August  17,  18M.) 

1.  Ratlboad  coxpakies.  Injury  to  yoLUNTEER.  LiAsiLrrT  of  ooic* 
PANT.  One  who  has  no  interest  in  the  work  to  be  performed,  who  voluntarily 
assists  the  servants  of  a  railroad  company,  either  with  or  without  their  request, 
does  so  at  his  own  risk,  and  the  company  is  not  liable  for  any  injury  to  such 
person  by  reason  of  the  negligence  of  such  servants. 

2.  One  hayxng  an  intbrest  in  the  work  not  a  toluntebr.  One  who 
has  an  interest  in  the  work  to  be  performed,  either  as  consignee  or  servant  of 
a  consignee,  or  in  any  other  capacity,  and  for  his  own  convenience,  or  to 
facilitate  or  expedite  his  own  work,  assists  the  servants  of  another,  at  their 
request  or  with  their  consent,  is  not  thereby  deprived  of  his  right  to  be  pro- 
tected against  the  carelessness  of  the  other^s  servants. 

8.  Where  it  appeared,  that  the  defendant  corporation,  while  engaged  in 
tnmsporting  earth  by  a  gravel  train  for  its  own  use,  undertook  to  deliver 
earth  from  cars  in  the  same  train  for  the  use  of  a  third  party,  the  crew  in 
charge  of  the  gravel  train  having  requested  the  men  employed  by  such  third 
party  to  assist  in  dumping  the  earth  out  of  the  cars,  and,  while  so  engaged,  one 
of  the  hitter's  crew  being  injured  by  a  defective  car  that  was  improi)erly 
loaded,  held,  that  the  crew  in  charge  of  the  gravel  train  had  authority  to 
make  such  request  and  give  such  consent  as  would  authorize  the  servants  of 
the  consignee  to  remove,  or  assist  In  the  removal  of,  earth  from  the  cars. 
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4.  Nob  ▲  FBLLOw-SERVAirr.  Nor  could  the  person  injured  be  regarded  as 
a  fellow-servant  with  the  employees  of  the  railroad,  so  as  to  preclude  him 
from  a  recovery  on  that  groimd. 

5.  ExcBssxYR  DAKAGBS.  WRONGFUL  DEATH.  Upon  a  motion  to  Set  aside 
a  verdict  for  excessive  damages,  held,  that  if,  under  our  statute,  no  more  than 
15,000  is  recoverable  for  the  negligent  killing  of  a  skilled  workman,  capable 
of  earning  a  large  income,  when  his  death  is  immediate,  a  verdict  of  |8,00O 
for  the  death  of  an  unskilled  workman,  capable  of  earning  only  a  small 
income,  must  be  regarded  as  clearly  excessive,  though,  as  in  this  case,  he  sur- 
vived his  injuries  some  six  or  seven  months. 

EXCEPTIONS  from   Supreme  Judicial  Court,   Cumberland 
county. 
Action  on  the  case  by  Thomas  "Welch  against  the  Maine  Central 
Bailroad   Company  to   recover  damages  for  personal   injuries 
caused    by  defendant's  negligence.     There  was  a  verdict  for 
plaintiff,  and  defendant  excepts,  and  moves  for  a  new  trial. 

Harry  R.  Virgin  and  A.  A.  StrotU,  for  plaintiff.  TT.  JL. 
Putnomi  and  DruTn/mond  <6  Drummandf  for  defendant. 

Walton,  J.  It  appears  that  the  Maine  Central  Kailroad  Com- 
pany, while  engaged  in  transporting  earth  for  its  own  use,  under- 
took to  deliver  some  earth  for  the  use  of  Mr.  H.  N.  Jose  ;  and 
the  evidence  tends  to  show  that  the  crew  in  charge  of  the  gravel 
train  requested  the  men  employed  by  Mr.  Jose  to  assist  in  dump- 
ing the  earth  out  of  the  cars,  and  that,  while  so  engaged,  a  broken 
car,  unevenly  loaded,  tipped  over  and  fell  upon  one  of  Mr.  Jose's 
men  (Thomas  Welch),  and  inflicted  injuries  of  which  he  after- 
wards died.  For  these  injuries  the  administrator  of  Welch  has 
recovered  a  verdict  against  the  railroad  company  for  $8,000  dam- 
ages. The  case  is  before  the  law  court  on  exceptions  and  motion 
for  a  new  trial.     We  will  first  examine  the  exceptions. 

1.  It  is  insisted  in  defense  that  it  was  the  duty  of  the  servants 
of  the  railroad  company  to  dump  Jose's  earth  out  of  the  cars ; 
and  that  they  had  no  authority  to  employ-  Jose's  men  to  assist 
them ;  and  that  Jose's  men  were  trespassers  in  attempting  to  do 
so  ;  and  that,  being  trespassers,  the  railroad  company  owed  them 
no  duty,  and  was  under  no  obligation  to  protect  them  against  the 
carelessness  of  its  servants. 

It  is  undoubtedly  true  that,  if  one  who  has  no  interest  in  the 
work  to  be  performed,  a  mere  bystander,  voluntarily  assists  the 
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aervants  of  another,  either  with  or  without  the  latter's  request,  he 
miiBt  do  80  at  his  own  risk ;  and  the  jury  were  so  instructed  in  this 
case.  But  it  is  equally  well  settled  that  one  who  has  an  interest  in 
the  work  to  be  performed,  and  for  his  own  convenience,  or  to 
facilitate  or  expedite  his  own  work,  assists  the  servants  of  another 
at  their  request  or  with  their  consent,  is  not  thereby  deprived  of 
liis  right  to  be  protected  against  the  carelessness  of  the  other's 
servants.  In  the  former  class  of  cases,  the  master  will  not  be 
responsible ;  in  the  latter,  he  will  be.  This  distinction  is  sus- 
tained by  every  text  book  to  which  our  attention  has  been  called^ 
and  is  well  sustained  by  adjudged  cases. 

Thus,  in  Begg  v.  Kailway  Co.,  1  Hurl.  &  N.  773,  where  a  mere 
bystander,  without  any  request  from  the  servants  of  the  railway 
company,  volunteered  to  assist  them  in  working  a  turntable,  and 
was  carelessly  injured  by  the  servants  of  the  company,  the  court 
held  that  he  had  no  remedy  against  the  company ;  and  this  case 
is  approvingly  cited  in  Osborne  v.  Kailroad  Co.,  68  Maine,  49. 

But  in  Wright  v.  Railway  Co.,  L.  R,  10  Q.  B.  298,  where  the 
consignee  of  a  heifer  assisted  in  moving  the  car  in  which  she  had 
been  brought,  in  order  to  hasten  her  delivery,  and  was  carelessly 
run  against  and  hurt,  the  court  held  that  he  had  a  remedy  against 
the  company  ;  that  the  rule  established  in  the  Begg  case  did  not 
apply.  To  the  same  effect  is  Holmes  v.  Bailway  Co.,  L.  B.,  4 
Exch.  254 ;  L.  B.,  6  Exch.  123. 

So,  in  this  country,  in  Bailway  Co.  v.  Bolton,  43  Ohio  St.  224 ; 
1  N.  E.  Bep.  333,  where  a  passenger  on  a  street-railway  car 
assisted  in  backing  the  car  onto  the  track  at  a  turnout,  and  was 
carelessly  run  against  and  hurt,  the  court  held  that  the  railway 
company  was  responsible,  because  the  assistance  rendered  tended 
to  expedite  the  passenger's  journey,  and  prevented  his  being 
regarded  as  a  mere  volunteer. 

So,  in  Eason  v.  Bailway  Co.,  66  Tex.  577,  where,  to  facihtate 
the  loading  of  lumber,  it  became  necessary  to  move  a  car,  and  the 
shipper's  servant,  at  the  request  of  the  conductor  of  the  freight 
train,  undertook  to  make  the  coupling,  and  was  injured  by  the 
carelessness  of  the  company's  servants,  the  court  held  that  the 
railway  company  was  responsible,  that  the  servant  was  not  a  mere 
volunteer,  because  the  assistance  which  he  undertook  to  render 
was  to  facilitate  his  own  work,  and  thus  promote  the  interests  of 
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hifi  employer.  The  role  of  exemption  and  its  limitations  are  very 
clearly  stated  in  this  case. 

The  distinction  running  through  all  the  cases  is  this :  That, 
where  a  mere  volunteer  —  that  is,  one  who  has  no  interest  in  the 
work  —  undertakes  to  assist  the  servants  of  another,  he  does  so  at 
his  own  risk.  In  such  a  case  the  maxim  of  ^^  respondeat  superior '' 
does  not  apply.  But  where  one  has  an  interest  in  the  work,  either 
as  consignee  or  the  servant  of  a  consignee  or  in  any  other  capacity, 
and,  at  the  request  or  with  the  consent  of  another's  servants,  under- 
takes to  assist  them,  he  does  not  do  so  at  his  own  risk,  and,  if 
injured  by  the  carelessness,  their  master  is  responsible.  In  such 
a  case  the  maxim  of  '^  respondeat  superior "  does  apply.  The 
hinge  on  which  the  cases  turn  is  the  presence  or  absence  of  self- 
interest.  In  the  one  case,  the  person  injured  is  a  mere  intruder 
or  officious  intermeddler  ;  in  the  other,  he  is  a  person  in  the  reg^ 
ular  pursuit  of  his  own  business,  and  entitled  to  the  same  protec* 
tion  as  any  one  whose  business  relations  with  the  master  exposes 
him  to  injury  from  the  carelessness  of  the  master's  servants. 

This  distinction  is  sustained  by  the  cases  cited,  and  by  every 
modem  text  book  to  which  our  attention  has  been  called,  and  we 
are  not  aware  of  a  single  authority  which  holds  the  contrary. 
The  recent  case  of  Wischam  v.  Bichards,  136  Penn.  St.  109 ;  20 
Atl.  Kep.  532,  cited  by  defendant's  counsel,  is  not  opposed  to  it. 
It  sustains  it.  In  that  case  the  plaintiff  was  hurt  while  assisting 
the  defendant's  servants  in  unloading  a  heavy  fly  wheel  from  a 
wagon.  The  court  found,  as  a  matter  of  fact,  tliat  the  plaintiff 
was  a  mere  volunteer,  having  no  interest  in  the  work  which  he 
undertook  to  assist  the  defendant's  servants  in  performing,  and, 
consequently,  that  he  had  no  remedy  against  their  master.  The 
court  say  that  the  plaintiff  had  no  interest  in  the  deUvery  of  the 
wheel ;  that  tlie  delivery  was  not  completed,  but  was  going  on 
when  the  accident  occurred,  and  the  delivery  was  the  act  of  the 
defendant ;  that  the  participation  of  the  plaintiff  was  not  that  of 
an  owner  receiving  his  own  goods,  but  was  that  of  a  servant 
assisting  the  servants  of  the  defendant,  and  that  this  circumstanoe 
brought  the  plaintiff's  case  witliin  the  rule  of  nonliability.  ^'  The 
distinction,"  said  the  court,  ^'  is  refined,  but  it  seems  to  be  sub- 
stantial, and  we  feel  constrained  to  recognize  it  and  enforce  iL" 
The  fact  that  the  plaintiff  was  a  mere  volunteer,  having  no  inter- 
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est  in  the  work  which  he  undertook  to  afisist  the  defendant's 
servants  in  performing,  was  the  hinge  on  which  the  case  turned, 
and  defeated  his  right  to  recover.  If  the  plaintiff  had  been  sent 
to  obtain  the  wheel,  and,  at  their  request  or  with  their  consent, 
had  assisted  the  defendant's  servants  in  unloading  it,  in  order  to 
hasten  or  facilitate  his  own  work,  and  had  been  injured  bj  their 
negligence,  his  right  to  recover  would  undoubtedly  have  been 
sustained.  As  already  stated,  the  liinge  on  which  the  cases  turn 
is  the  presence  or  absence  of  self-interest,  or  a  self Hserving  pur- 
pose. In  the  one  case  he  is  a  mere  volunteer ;  in  the  other  he  is 
a  person  in  the  regular  pursuit  of  his  own  business,  a  distinction 
very  obvious  and  substantial. 

Mr.  Beach,  in  his  work  on  Contributory  Negligence  (§  120), 
says  that  where  one  assists  the  servants  of  another,  at  their  request, 
for  the  purpose  of  expediting  his  own  business  or  that  of  his  mas- 
ter, and  he  is  injured  by  the  servants'  negligence,  the  master  is 
liable ;  that  in  sach  a  case  the  relation  of  fellow-servant  does  not 
exist,  and  in  case  of  injury  the  rule  of  "  respondeat  superior " 
applies. 

Mr.  Thompson,  in  his  work  on  Negligence  (Yoi.  2,  p.  1045),  says 
that  care  must  be  taken  to  distinguish  the  case  of  a  mere  vol- 
unteer from  that  of  one  assisting  the  servants  of  another,  at  their 
request,  for  the  purpose  of  expediting  his  own  business  or  that 
of  his  master ;  for  in  such  a  case  he  will  not  stand  in  the  relation 
of  fellow-servant  to  them,  and,  if  he  is  injured  by  their  negli- 
gence, the  doctrine  of  ^^ respondeat  superior"  will  apply,  and 
their  master  will  be  responsible. 

But  in  the  present  case  it  is  urged  by  the  learned  counsel  for 
the  railroad  company  that  the  crew  in  charge  of  a  gravel  train 
have  no  authority  to  make  such  a  request  or  give  such  consent  as 
will  authorize  the  servants  of  the  consignee  to  remove,  or  assist 
in  the  removal  of,  earth  from  the  cars. 

We  do  not  think  that  such  a  want  of  authority  exists.  It 
seems  to  us  that  the  persons  having  the  charge  of  freight  are  the 
very  ones  to  give  such  consent  or  to  make  such  a  request ;  and  it 
has  been  so  held,  both  in  England  and  in  this  country. 

In  Wright's  case,  L.  R.,  10  Q.  B.  298,  it  was  so  held.  In  that 
case  Mr.  Justice  Field  said  that  the  agent  to  deliver  freight  is 
VOL.  X. —  88 
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the  proper  person  to  give  conBent  for  the  consignee  to  assist  in  it& 
delivery.     That  was  the  heifer  case  already  referred  to. 

And  in  Lewis  v.  Hailroad  Corp.,  11  Mete.  (Mass.)  509,  it  waa 
so  held.  In  that  case  a  truckman  was  permitted  by  one  McCoy 
to  assist  in  the  removal  of  a  block  of  marble  from  a  car.  The 
truckman  was  allowed  to  take  the  car  to  the  depot  of  another 
railroad  company,  and  there,  by  the  use  of  the  latter's  derrick,  to 
make  the  attempt  to  lift  the  block  of  marble  from  the  car,  and 
place  it  directly  on  his  truck.  But  the  attempt  failed.  The  der- 
rick gave  way,  and  the  block  of  marble  fell,  and  was  broken. 
This  brought  into  litigation,  directly  and  sharply,  the  authority 
of  these  two  servants — one  a  servant  of  the  railroad  company,, 
and  the  other  a  servant  of  the  consignee  —  thus  to  change  the 
place  and  manner  of  delivering  freight  And  precisely  the  same 
argument  was  urged  against  the  authority  in  that  case  as  is  urged 
against  the  authority  in  this  case.  It  was  said  that  McCoy  was 
in  no  sense  a  general  agent  of  the  railroad  company ;  that  his 
only  authority  was  to  receive  and  deliver  freight;  that  his 
authority  being  thus  special  and  limited,  his  consent  to  change 
the  place  and  manner  of  delivering  the  freight  was  not  binding 
upon  the  company.  But  the  court  held  otherwise.  The  court 
held  that  the  place  and  manner  of  delivering  freight  may  always 
be  changed  by  the  servants  of  the  carrier  and  the  servants  of  the 
consignee ;  that  their  authority  to  make  such  changes  is  included 
in  their  authority  to  receive  and  deliver  freight ;  that  if  the  con- 
signee of  a  bale  of  goods  steps  into  a  car,  and  asks  for  a  delivery 
there,  and  it  is  passed  over  to  him,  the  delivery  is  complete. 
The  rule  established  by  tlie  authorities  seems  to  be  this :  That  the 
persons  having  authority  to  deliver  freight  and  the  persons 
having  authority  to  receive  it  may  always  agree  upon  the  place 
and  manner  of  its  delivery. 

In  the  present  case,  the  evidence  tended  to  show  that  the  rail- 
road company,  while  engaged  in  grading  a  portion  of  its  track  in 
or  near  Portland,  undertook  to  leave  some  earth  at  a  point  on  the 
line  of  its  road  for  Mr.  Jose.  Mr.  Jose  employed  a  contractor,  by 
the  name  of  Shannahan,  to  take  the  earth  away.  It  appeared  in 
evidence  that,  at  the  request  of  the  railroad  crew  in  charge  of  the 
gravel  train,  Shannahan's  men  had  assisted  in  dumping  the  earth 
left  for  Mr.  Jose  out  of  the  cars ;  and  on  the  day  of  the  accident, 
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when  Shannahan's  men  came  for  more  earth,  the  earth  had  been 
left  in  the  cars,  and  the  railroad  men  had  gone  on  to  where  they 
were  delivering  earth  for  the  use  of  the  railroad.  Consequently, 
Shannahan's  men  were  obliged  to  dump  the  earth  out  of  the  cars 
themselyes,  or  wait  for  an  indefinite  length  of  time  for  the  return 
of  the  railroad  men.  It  was  a  cold  day  in  December,  and  to  wait 
would  be  neither  comfortable  for  themselves  nor  profitable  for 
their  employer ;  and  so,  for  their  own  convenience  and  to  f aciU- 
tate  their  own  work,  Shannahan's  men  undertook  to  dump  the 
earth  out  of  the  cars  themselves.  The  decedent  was  one  of  them. 
The  evidence  shows  that  he  was  an  experienced  man  at  that  kind 
of  work.  But  one  of  the  cars  was  defective,  and  had  been 
improperly  loaded,  and  it  tipped  over,  and  fell  upon  him,  and 
inflicted  the  injuries  of  which,  at  the  end  of  about  seven  months, 
he  died. 

The  presiding  justice  instructed  the  jury  that  one  who  volun- 
tarily  assists  the  servants  of  another  cannot  recover  from  the 
master  for  an  injury  caused  by  the  negligence  or  misconduct  of 
such  servants ;  that  one  cannot  by  his  ofilicious  conduct  impose 
upon  the  master  a  greater  tluty  than  that  which  he  owes  to  his 
own  hired  servants;  that  care  must  be  taken,  however,  to  dis- 
tinguish a  mere  volunteer  from  one  who  assists  the  servants  of 
another,  at  their  request,  for  the  purpose  of  expediting  his  own 
business  or  that  of  his  master,  for  in  such  a  case  he  will  not  stand 
in  the  relation  of  a  fellowHservant  to  them,  and,  if  injured  by 
their  negligence,  their  master  will  be  responsible ;  that  if  the  plain- 
tiff (Thomas  Welch)  consented  to  assist  in  dumping  the  cars,  at  the 
request  of  the  railroad  crew  in  charge  of  the  train,  to  expedite  or 
facilitate  the  work  which  he  was  engaged  in  performing  for  Mr* 
Jose,  he  coidd  not  be  regarded  as  such  an  intermeddler  or  volun- 
teer as  to  preclude  him  from  a  recovery  on  that  ground,  provided 
the  alleged  negligence  and  injury  were  made  out  in  other  respects ; 
nor  could  he  be  regarded  as  a  fellow-servant  with  the  employees  of 
the  railroad,  so  as  to  preclude  him  from  a  recovery  on  that  ground. 

These  instructions  were  several  times  repeated,  and  not  always 
in  precisely  the  same  words ;  but  such  were  the  substance  and 
effect  of  the  instructions. 

Counsel  for  the  railroad  company  profess  to  be  greatly  alarmed 
at  the  consequences  of  such  a  doctrine.    What,  they  ask,  will  be 
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the  limit  of  Bach  a  power  ?  Where  will  the  Uiie  be  drawn  ?  And 
they  profess  to  believe  that,  if  such  a  power  is  conceded  to  the 
persons  in  charge  of  a  gravel  train,  then  the  engineers  of  freight 
and  passenger  trains  maj  tarn  over  their  engines  to  inexperienced 
persons,  and  the  property  and  lives  of  the  whole  community  be 
put  in  jeopardy.  To  thus  enlarge  and  magnify  the  consequences 
of  a  ruling  may  be  an  ingenious  mode  of  argument,  but  we  do 
not  think  it  is  sound.  It  does  not  follow  that,  because  the  crew 
in  charge  of  a  gravel  train  may  allow  the  servants  of  a  consignee 
to  assist  in  removing  earth  from  the  cars,  therefore  the  engineers 
of  freight  and  passenger  trains  may  turn  over  their  engines  to 
ine2q)erienced  hands.  We  give  no  countenance  to  such  a  doctrine^ 
Our  decision  goes  no  further  than  to  hold  that  the  persons  having 
the  charge  of  the  freight  may  allow  the  servants  of  the  consignee 
to  remove  it  from  the  cars,  and  the  latter,  while  so  engaged,  have 
a  right  to  be  protected  against  the  negligence  of  the  former ;  in 
other  words,  that  in  such  cases  the  rule  of  ^^  respondeat  superior  " 
applies.'  Such  a  doctrine  seems  to  be  well  sustained  by  authority^ 
and  we  believe  it  to  be  sound. 

2.  We  will  now  consider  the  motion.  It  is  the  opinion  of  the 
court  that  the  jury  were  properly  instructed,  and  that  the  evidence 
was  sufficient  to  justify  a  verdict  for  the  plaintiff ;  but  we  think 
that  the  damages  assessed  by  the  jury  ($8,000)  were  clearly 
excessive.  When  one  is  negligently  injured,  and  he  dies  imme- 
diately, the  largest  amount  recoverable  is  $5,000.  The  amount 
may  be  less,  but  never  more.  If  the  person  injured  survives  for 
a  considerable  length  of  time,  this  limitation  does  not  apply,  or, 
rather,  did  not  when  this  action  was  tried.  What  the  rule  may 
be  under  the  recent  statute  (Act  1891,  chap.  124)  will  not  now  be 
considered.  But  we  think  this  statutory  limitation,  whether  appli- 
cable to  the  particular  case  under  consideration  or  not,  is  entitled 
to  consideration  in  determining  whether  or  not  a  verdict  is 
excessive.  The  damages  recoverable  for  negligently  causing  the 
death  of  a  person  must  in  every  case  depend  largely  upon  what 
would  probably  have  been  the  earnings  of  the  deceased  if  he  had 
not  been  killed.  Other  elements  enter  into  the  calculation,  but 
the  earning  capacity  of  the  deceased  is  always  an  important  fae* 
tor.  The  death  of  one  capable  of  earning  a  large  income  is  neoes- 
aarily  a  greater  loss  to  his  estate  than  the  death  of  one  capabki 


Welch  y,  Mainb  Cbnt.  R.  Co,  801. 

of  earning  only  a  small  income.  The  earning  capacity  of  the 
deceased  in  this  case  must  have  been  small.  He  was  not  a  skilled 
workman.  His  only  employment  had  been  working  in  sewers 
and  shoveling  gravel.  This  appears  from  his  own  deposition, 
taken  before  his  death.  And  notwithstanding  he  was  an 
nnmairied  man,  and  no  one  dependent  upon  him  for  support, 
and  twenty-three  of  age,  he  had  not  saved  a  dollar  of  his 
earnings.  We  feel  justified,  therefore,  in  assuming  that  his  eam- 
bg  capacity  was  small.  Possibly,  if  he  had  lived,  he  might, 
later  in  life,  have  developed  a  capacity  for  more  lucrative  employ- 
ments.  Probably  not.  And,  in  estimating  the  loss  to  his  estate 
caused  by  his  death,  we  must  be  governed  by  probabilities,  not 
possibilities.  Probably,  if  the  deceased  had  not  been  injured, 
and  had  lived  to  the  common  age  of  men,  he  would  have  left 
but  little,  if  anytliing,  to  his  surviving  relatives.  It  seems  to  us 
that  in  such  a  case  the  damages  recoverable  for  the  benefit  of 
surviving  relatives  ought  to  be  comparatively  moderate ;  that  if, 
under  our  law,  no  more  than  $5,000  is  recoverable  for  the  negli- 
gent killing  of  a  skilled  workman,  capable  of  earning  a  large 
income,  when  his  death  is  immediate,  a  verdict  of  $8,000  for  the 
death  of  an  unskilled  workman,  capable  of  earning  only  a  small 
moome,  must  be  regarded  as  clearly  excessive,  though,  as  in  this 
ease,  he  survives  his  injuries  some  six  or  seven  months.  Infiu^ 
enoed  by  these  considerations,  we  think  a  new  trial  must  be 
granted,  unless  the  administrator  remits  all  over  $5,000.  If  such 
a  remittitur  is  entered  upon  the  clerk's  docket,  the  entry  will  be, 
motion  and  exceptions  overruled.* 

Bailzoad  oompaniMi — injury  to  volunteer — who  are  and  who  are 
not  volunteers. —  Maoj  cases  upon  these  questions  are  coUected  in  the  fore- 
going opinion  and  in  the  opinion  in  Church  ▼.  Chicago,  M.  &  St.  P.  R.  Co.,  6 
Am.  R.  R.  &  Corp.  Rep.  547,  and  in  the  note  to  the  latter  case.  In  McDaniel 
T.  Highland  Ave.  &  B.  R.  Co.,  90  Ala.  64 ;  8  South.  Rep.  41,  the  plaintiff,  a 
switchman,  while  off  duty,  was  riding  on  the  defendant's  train  and  was 
ordered  by  the  conductor  to  turn  a  switch,  which  he  did.  It  was  held  that  the 
conductor  had  no  implied  authority  to  give  such  command,  and  that  the  act 
of  obeying  it  did  not  constitute  the  plaintiff  an  employee  of  the  defendant. 

*  Reported  in  80  Atl.  Rep.  116. 
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KoBTHEBN  Pacific  R.  Oo.  v,  Hamblt. 

(Supreme  Court  of  the  United  States,  May  26,  1894.) 

1.  Railboad  coMPAinEs.  Injury  to  bhflotbb.  FBLiiOW-gBBTAim. 
Track  repairer  akd  conductor  and  enoinbbr  of  fambnoee  train. 
A  common  laborer  employed  by  the  company  owning  and  operating  a  railroad, 
and  working,  under  direction  of  a  section  foreman,  on  a  culvert  thereon,  is  a 
fellow-servant  with  the  engineer  and  conductor  of  a  passenger  train  on  the 
road,  in  such  sense  as  exempts  the  company  from  liability  for  an  injury  to  him 
due  solely  to  the  negligence  of  such  conductor  and  engineer  in  operating  the 
train,  whereby  he  was  struck  by  the  locomotive. 

2.  Such  employees  are  engaged  "  in  the  same  general  business,"  within  the 
Compiled  Laws  of  Dakota  terrritory,  section  8758,  exempting  the  employer  from 
liability  for  losses  suffered  by  his  employee  in  consequence  of  negligence 
of  another  employed  in  the  same  general  business. 

THIS  was  an  action  by  Hamblj  to  recover  damages  for  personal 
injuries  sustained  by  him  while  acting  as  helper  to  a  crew  of 
masons  engaged  in  building  a  stone  culvert  for  the  defendant 
company  on  its  right  of  way,  about  two  miles  west  of  Jamestown, 
in  North  Dakota.  Upon  the  trial  of  the  case  before  a  jury,  the 
following  facts  were  proven  and  admitted  to  be  true  by  both 
parties,  viz. :  ^^  That  the  plaintiff  was  a  common  laborer  in  the 
employ  of  the  defendant  company,  and,  at  the  time  he  received 
the  injury,  which  is  the  ground  of  this  action,  he  was  in  the 
service  of  the  defendant,  working  under  the  direction  and  super- 
vision of  a  section  boss  or  foreman  of  the  defendant  company, 
assisting  in  buUding  a  culvert  on  defendant's  line  of  railroad,  and 
that  while  so  engaged  the  injury  complained  of,  and  for  which  he 
sues,  was  inflicted  upon  him  by  being  struck  by  a  locomotive  of  a 
moving  passenger  train  on  the  defendant's  road  (said  train  belong- 
ing to  the  defendant,  and  being  operated  by  a  conductor  and 
engineer  in  its  employ),  and  that  the  injury  he  received  by  com- 
ing in  contact  with  said  passenger  train,  and  which  is  the  injury 
sued  for  in  this  cause,  was  due  solely  to  the  misconduct  and 
negligence  of  the  conductor  and  locomotive  engineer  on  said 
passenger  train,  in  operating  and  conducting  the  movements  of 
said  train." 

Upon  the  foregoing  facts  defendant  prayed  for  an  instruction 
to  the  jury  that  the  engineer  and  conductor  of  the  passenger 
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train  were  fellow-servants  with  the  plaintiff,  and  hence  that  the 
defendant  company  was  not  liable  for  the  injury  received  by  the 
plaintiff  through  their  negligence.  Upon  the  question  of  giving 
such  instruction  the  opinions  of  the  judges  were  opposed ;  and 
the  Circuit  judge  being  of  opinion  that  the  plaintiff  and  said  con- 
ductor and  engineer  were  not  fellow-servants,  in  the  sense  that 
would  exempt  the  defendant  from  liability,  so  instructed  the 
jury,  which  returned  a  verdict  for  the  plaintiff  in  the  sum  of 
$2,500,  upon  which  judgment  was  entered.  Defendant  there- 
upon moved  for  a  new  trial,  upon  the  granting  of  which  the 
judges  were  opposed  in  opinion.  The  motion  was  denied,  and 
the  judges  certified  the  following  questions  for  the  opinion  of 
this  court : 

^^  (1)  Whether  on  the  admitted  facts  of  this  case,  hereinbefore 
set  out,  the  jury  should  have  been  instructed  that  the  plaintiff 
and  said  conductor  and  engineer  were  fellow-servants,  and  that 
they  should  return  a  verdict  for  the  defendant. 

"(2)  Whether,  on  the  facts  hereinbefore  set  out,  the  court 
should  have  set  aside  the  verdict  and  judgment  in  the  case  and 
granted  defendant  a  new  trial. 

"  (3)  Whether  the  plaintiff,  who  was  a  common  day  laborer  in 
the  employ  of  the  defendant,  which  is  a  railroad  company  owning 
and  operating  a  line  of  railroad,  and  who  was,  at  the  time  he 
received  the  injury  complained  of,  working  for  the  defendant 
under  the  order  and  direction  of  a  section  boss  or  foreman  on  a 
culvert  on  the  line  of  defendant's  road,  was  a  fellow-servant  with 
the  engineer  and  conductor  operating  and  conducting  a  passenger 
train  on  the  defendant's  road,  in  such  a  sense  as  exempted  the 
defendant  from  liability  for  an  injury  inflicted  upon  plaintiff  by 
and  through  the  negligence  of  said  conductor  and  engineer  in 
moving  and  operating  said  passenger  train." 

Jamies  MoNcmght^  A.  H,  Ga/rlwad  and  H, «/.  J/ay,  for  plain- 
tiff  in  error.    8.  Z.  Gl<MpeUy  for  defendant  in  error. 

BiiowN,  J.  {after  sia^mg  thefoicU).  The  third  question  certi- 
fied to  this  court,  and  the  only  one  it  is  necessary  for  us  to  con- 
sider, involves  the  question  whether  the  plaintiff  Hambly  and 
the  conductor  and  engineer  of  the  passenger  train  were,  either 
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by  the  common  law  or  the  statute  of  Dakota,  fellow-servants  in 
each  sense  as  to  exempt  the  defendant  railway  from  liability. 

There  is  probably  no  subject  connected  with  the  law  of  negli- 
gence which  has  given  rise  to  more  variety  of  opinion  than  that 
of  fellow  service.  The  authorities  are  hopelessly  divided  upon 
the  general  subject,  as  well  as  upon  the  question  here  involved. 
It  is  useless  to  attempt  an  analysis  of  the  cases  wliich  have  arisen 
in  the  courts  of  the  several  states,  since  they  are  wholly  irrecon- 
cilable in  principle,  and  too  numerous  even  to  justify  citation. 
It  may  be  said,  in  general,  that,  as  between  laborers  employed 
upon  a  railroad  track  and  the  conductor  or  other  employees  of  a 
moving  train,  the  courts  of  Massachusetts,  Khode  Island,  New 
York,  Indiana,  Iowa,  Michigan,  North  Carolina,  Minnesota, 
Maine,  Texas,  California,  Maryland,  Pennsylvania,  Arkansas  and 
Wisconsin  hold  the  relation  of  fellow-servant  to  exist  (Farwell  v. 
Bailroad  Co.,  4  Mete  [Mass.]  49 ;  Clifford  v.  Railroad  Co.,  141 
Mass.  564 ;  6  N.  E.  Rep.  751 ;  Brodeur  v.  Valley  Falls  Co.,  16 
R.  I.  448 ;  17  Atl.  Rep.  54 ;  Harvey  v.  Railroad  Co.,  88  N.  Y. 
481 ;  Gormley  v.  Railroad  Co.,  72  Ind.  81 ;  Collins  v.  Raiboad 
Co.,  30  Minn.  31 ;  14  N.  W.  Rep.  60 ;  Railroad  Co.  v.  Watcher, 
60  Md.  395 ;  RaUroad  Co.  v.  Rider,  62  Tex.  267 ;  Railroad  Co. 
V.  Shackelford,  42  ^rk.  417 ;  Blake  v.  Railroad  Co.,  70  Maine, 
60 ;  Ryan  v.  Railroad  Co.,  23  Penn.  St.  384 ;  Sullivan  v.  RaU- 
road Co.,  11  Iowa,  421 ;  Fowler  v.  Railway  Co.,  61  Wis.  159 ;  21 
N.  W.  Rep.  40 ;  Kirk  v.  Railroad  Co.,  94  N.  C.  625 ;  Mining 
Co.  V.  Kitts,  42  Mich.  34 ;  3  N.  W.  Rep.  240 ;  Bridge  Co.  v. 
Newberry,  96  Penn.  St.  246),  while  in  Illinois,  Miesouri,  Virginia, 
Ohio  and  Kentucky  the  rule  is  apparently  the  other  way.  Rail- 
road Co.  V.  Moranda,  93  111.  302 ;  Sullivan  v.  Railway  Co.,  97 
Mo.  113  ;  10  S.  W.  Rep.  852 ;  Raih-oad  Co.  v.  Norment,  84  Va. 
167 ;  4  S.  E.  Rep.  211 ;  Dick  v.  Railroad  Co.,  38  Ohio  St.  389 ; 
Railroad  Co.  v.  Cavens'  Admr.,  9  Bush.  559 ;  Madden  v.  Railway 
Co.,  28  W.  Va.  610.  The  cases  in  Tennessee  seem  to  be  divided. 
Railroad  Co.  v.  Rush,  15  Lea,  145 ;  Railroad  Co.  v.  Robertson,  9 
Heisk.  276 ;  Haley  v.  Railroad  Co.,  7  Baxt.  239 ;  Railroad  Co.  v. 
Jones,  9  Heisk.  27 ;  Railroad  Co.  v.  Gurley,  12  Lea,  46. 

In  this  court  the  cases  involving  the  question  of  fellow  s^rioe 
have  not  been  numerous,  nor,  perhaps,  altogether  harmonious. 
The  question  first  arose  in  the  case  of  Randall  v.  RaUroad  Co.^ 
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109  TJ.  S.  478 ;  3  Sup.  Ct.  Kep.  323,  in  which  a  brakeman  work- 
ing  a  switch  for  his  train  on  one  track  in  a  railroad  yard  was  held 
to  be  a  fellow-servant  of  an  engineer  of  another  train,  upon  an 
adjacent  track,  npon  the  theory  that  the  two  were  employed  and 
paid  by  the  same  master,  and  that  their  duties  were  such  as  to 
bring  them  to  work  at  the  same  place  at  the  same  time,  and  their 
separate  services  had,  as  a  common  object,  the  moving  of  trains. 
It  is  difficult  to  see  why,  if  the  case  under  consideration  is  to  be 
determined  as  one  of  general,  and  not  of  local,  law,  it  does  not 
fall  directly  within  the  ruling  of  the  Randall  case.  The  services 
of  a  switchman  in  keeping  a  track  clear  for  the  passage  of  trains 
do  not  differ  materially,  so  far  as  actions  founded  upon  the  neg- 
ligence of  trainmen  are  concerned,  from  those  of  a  laborer 
eng-aged  in  keeping  the  track  in  repair.  Keither  of  them  is  under 
the  personal  control  of  the  engineer  or  conductor  of  the  moving 
train,  but  both  are  alike  engaged  in  an  employment  necessarily 
bringing  them  in  contact  with  passing  engines,  and  in  the 
*'  immediate  common  object ''  of  securing  the  safe  passage  of  trains 
over  the  road.  As  a  laborer  upon  a  railroad  track,  either  in 
switching  trains,  or  repairing  the  track,  is  constantly  exposed  to 
the  danger  of  passing  trains,  and  bound  to  look  out  for  them,  any 
n^ligence  in  the  management  of  such  trains  is  a  risk  which  may 
or  should  be  contemplated  by  him  in  entering  upon  the  service 
of  the  company.  This  is  probably  the  most  satisfactory  test  of 
liability.  If  the  departments  of  the  two  servants  are  so  far  sepa- 
rated from  each  other  that  the  possibility  of  coming  in  contact,  and 
hence  of  incurring  danger  from  the  negligent  performance  of 
the  duties  of  such  other  department,  could  not  be  said  to  be  within 
the  contemplation  of  the  person  injured,  the  doctrine  of  fellow 
service  should  not  apply.  In  this  view  it  is  not  difficult  to  recon- 
cOe  the  numerous  cases  which  hold  that  persons  whose  duty  it  is 
to  keep  railroad  cars  in  good  order  and  repair  are  not  in  engaged 
in  a  common  employment  with  those  who  run  or  operate  them. 
The  case  of  Railroad  Co.  v.  Herbert,  116  U.  S.  642 ;  6  Sup.  Ct. 
Rep.  590,  is  an  illustration  of  this  principle.  The  plaintiff  in  this 
case  was  a  brakeman  in  defendant's  yard  at  Bismarck,  where  its  cars 
were  switched  upon  different  tracks,  and  its  trains  were  made  up 
for  the  road.  He  received  an  injury  from  a  defective  brake^ 
which  had  been  allowed  to  get  out  of  repair  through  the  negli- 
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genoe  of  an  officer  or  agent  of  the  company  who  was  charged  wUl^ 
the  duty  of  keeping  the  cars  m  order.  It  was  held,  upon  great 
unanimity  of  authority,  both  in  this  country  and  in  England,  that 
the  person  receiving  and  the  person  causing  the  injury  did  not 
occupy  the  relative  position  of  fellow-servants.  See,  also,  Hough 
V.  Railway  Co.,  100  U.  S.  213 ;  Railroad  Co.  v.  Snyder,  152  U. 
S.  684 ;  14  Sup.  Ct.  Rep.  756.  Even  in  Massachusetts,  whose 
courts  have  leaned  as  far  as  any  in  this  country  in  supporting  th^ 
doctrine  of  fellow  service,  it  has  been  held  that  agents  who  are 
charged  with  the  duty  of  supplying  safe  macliinery  are  not  to  be 
regarded  as  fellow-servants  with  those  who  are  engaged  in  operat- 
ing it.     Ford  V.  Railway  Co.,  110  Mass.  240. 

Directly  in  line  with  the  case  of  Randall  v.  Railroad  Co.  is  that 
of  Steamship  Co.  v.  Merchant,  133  U.  S.  375 ;  10  Sup.  Ct.  Rep. 
397,  in  which  the  stewardess  of  a  steamship  belonging  to  a  corpo- 
ration brought  suit  to  recover  damages  for  personal  injuries  sus- 
tained by  her  by  reason  of  a  defective  railing  at  a  gangway, 
which  gave  way  as  she  leaned  against  it,  and  precipitated  her  into 
the  water.  The  railing  had  been  recently  removed,  and  the  gang- 
way opened,  to  take  off  some  freight,  and  had  not  been  properly 
replaced  by  the  porter  and  carpenter  of  the  ship,  whose  duty  it 
was  to  replace  them.  It  was  held  that,  as  the  porter  and  carpen- 
ter were  fellow-servants  with  the  stewardess,  the  corporation  was 
UDt  liable.  Said  Mr.  Justice  Blatohford  :  ^^  As  the  porter  was 
confessedly  in  the  same  department  with  the  stewardess,  his  neg- 
ligence was  that  of  a  fellow-servant.  The  contention  of  the 
plaintiff  is  that  as  the  carpenter  was  in  the  deck  department,  and 
the  stewardess  in  the  steward's  department,  those  were  different 
departments,  in  such  a  such  a  sense  that  the  carpenter  was  not  a  fel- 
low-servant with  the  stewardess.  But  we  think  that,  on  the  evi- 
dence, both  the  porter  and  the  carpenter  were  fellow-servants 
with  the  plaintiff.  The  carpenter  had  no  authority  over  the 
plaintiff,  nor  had  the  porter.  *  ♦  *  There  was  nothing  in 
the  employment  or  service  of  the  carpenter  or  the  porter  which 
made  either  of  them  any  more  the  representative  of  the  defend- 
ant than  the  employment  and  service  of  the  stewardess  made  her 
such  representative."  The  division  of  the  crew  into  departments 
was  treated  as  evidently  for  the  convenience  of  administration 
upon  the  vessel,  but  having  no  effect  upon  the  question  of  fellow 
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flervioe.  See,  also,  Bailroad  Oo.  v.  Andrews,  1  C.  C.  A.  636 ;  50 
Fed.  Bep.  728. 

The  ease  of  EaUway  Co.  v.  Rose,  112  U.  S.  377 ;  6  Sup.  Ct 
Bep.  184,  it  ia  claimed  to  have  laid  down  a  different  doctrine,  and 
to  be  wholly  inconsistent  with  the  defense  set  np  by  the  railroad 
in  this  case.  This  action  was  bron^t  by  the  engineer  of  a  freight 
train  to  recover  damages  occasioned  by  the  joint  negligence  of 
the  conductor  of  his  own  train  and  that  of  a  gravel  train  with 
which  it  came  in  collision.  The  case  was  decided  nol  to  be  one 
of  fellow  service,  upon  .the  ground  that  the  condaetor  was  "  in 
fact,  and  should  be  treated  as,  the  personal  representative  of  the 
corporation,  for  whose  negligence  it  is  responsible  to  subordinate 
servants."  The  court  drew  a  distinction  '^  between  servants  of  a 
corporation,  exercising  no  supervision  over  others  engaged  with 
them  in  the  same  employment,  and  agents  of  a  corporation, 
clothed  with  the  control  and  management  of  a  distinct  depart* 
ment,  in  which  their  duty  is  entirely  tliat  of  direction  and  super- 
intendence."  In  that  particular  case  the  court  found  that  the 
conductor  had  entire  control  and  management  of  the  train  to 
which  he  was  assigned,  directed  at  what  time  it  should  start,  at 
what  speed  it  should  run,  at  what  stations  it  should  stop,  and  for 
what  length  of  time,  and  everything  essential  to  its  successful 
movements,  and  that  all  persons  employed  upon  it  were  subject 
to  his  orders.  Under  such  circumstances  he  was  held  not  to  be 
a  fellow^rvant  with  the  fireman,  brakeinan  and  engineer ;  citing 
certain  cases  from  Kentucky  and  Ohio,  which  maintained  the 
same  view. 

It  may  be  observed  that  quite  a  different  question  was  raised  in 
that  ease  from  the  one  involved  here,  in  the  fact  that  the  lia- 
bility of  the  company  was  placed  upon  a  ground  which  has  no 
application  to  the  case  under  consideration,  viz.,  that  the  persou 
sustaining  the  injury  was  under  the  direct  authority  and  control 
of  the  person  by  whose  negligence  it  was  caused.  That  it  was 
not,  however,  inteixded,  in  that  case,  to  lay  down  as  a  universal 
rule  that  the  company  is  liable  where  the  person  injured  is 
subordinate  to  the  person  causing  the  injury,  is  evident  from  the 
latest  deliverance  of  this  court,  in  Bailroad  Co.  y.  Baugh,  149  U. 
S.  368 ;  13  Sup.  Ct.  Bep.  914,  in  which  the  engineer  and  fireman 
were  held  to  be,  when  engaged  in  their  respective  duties  as  such. 
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fellow-servants  of  the  railroad  company,  and  the  fireman  pr^ 
eluded,  by  principles  of  general  law,  from  recovering  damages 
from  the  company  for  injuries  caused  by  the  negligence  of  the 
engineer. 

Neither  of  these  cases,  however,  is  applicable  here,  since  they 
involved  the  question  of  "subordination"  of  fellowHservants, 
and  not  of  '•  different  departments."  Of  both  classes  of  cases, 
however,  the  same  observation  may  be  made,  viz.,  that  to  hold 
the  principal  liable  whenever  there  are  gradations  of  rank  between 
the  person  receiving  and  the  person  causing  the  injury,  or  when- 
ever they  are  employed  in  different  departments  of  the  same 
general  service,  would  result  in  frittering  away  the  whole  doctrine 
of  fellow  service.  Cases  arising  between  persons  engaged  togetlier 
in  the  same  identical  service,  as,  for  instance,  between  brakemen 
of  the  same  train,  or  two  seamen  of  equal  rank  in  the  same  ship, 
are  comparatively  rare.  In  a  large  majority  of  cases  there  is 
some  distinction,  either  in  respect  to  grade  or  service,  or  in  the 
nature  of  their  employments.  Courts,  however,  have  been 
reluctant  to  recognize  these  distinctions,  unless  the  superiority  of 
the  person  causing  the  injury  was  such  as  to  put  him  rather  in 
the  category  of  principal  than  of  agent  —  as,  for  example,  the 
superintendent  of  a  factory  or  railway  —  and  the  employments 
were  so  far  different  that,  although  paid  by  the  same  master,  the 
two  servants  were  brought  no  further  in  contact  with  each  other 
than  if  they  had  been  employed  by  different  principals. 

We  think  this  case  is  indistinguishable  in  principle  from  Kan- 
dall's  case,  which  was  decided  in  1883,  and  has  been  accepted  as 
a  sound  exposition  of  the  law  for  over  ten  years,  and  that,  unless 
we  are  prepared  to  overrule  that  case,  the  third  question  certified 
must  be  answered  in  the  affirmative.  The  authorities  in  favor 
of  the  proposition  there  laid  down  are  simply  overwhelming. 

We  have  thus  far  treated  this  case  as  determinable  by  the: 
general,  and  not  by  the  local,  law,  as  was  held  to  be  proper  both 
in  the  Boss  case  and  in  the  case  of  Baugh.  In  so  holding,  how- 
ever, the  court  had  in  view  only  the  law  of  the  respective  states 
as  expounded  by  their  highest  courts.  Wherever  the  subject  is 
regulated  by  statute,  of  course  the  statute  is  applied  by  the  federal 
courts,  pursuant  to  Revised  Statutes,  section  721,  as  a  "  law  "  of 
the  state. 
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By  section  3753,  Comp.  Laws  Dakota  Territory,  in  one  of  the 
courts  of  which  this  case  was  originally  commenced,  "  an 
employer  ib  not  bound  to  indemnify  his  employee  for  losses  suf- 
fered by  the  latter  in  conse(][uence  of  the  ordinary  risks  of  the 
business  in  which  he  is  employed,  nor  in  consequence  of  the  neg- 
ligence of  another  person  employed  by  the  same  employer  in  the 
same  general  business,  unless  he  has  neglected  to  use  ordinary 
care  in  the  selection  of  the  culpable  employee."  In  the  case  of 
Elliot  V.  Railway  Co.,  41  N.  W.  Rep.  768  —  a  case  which  arose 
after  the  enactment  of  the  above  statute  —  the  Supreme  Court  of 
the  territory  held  that  a  section  foreman  and  a  train  conductor 
were  coemployees,  within  the  purview  of  this  statute,  and  were 
^'  engaged  in  l^e  same  general  business."  While  thii  construe- 
tion,  given  by  the  Supreme  Court  of  a  territory,  is  not  obligatory 
upon  this  court,  it  ib  certainly  entitled  to  respectful  consideration^ 
and  in  a  doubtful  case  might  well  be  accepted  as  turning  the  scale 
in  favor  of  the  doctrine  there  announced.  The  opinion  is  a  very 
elaborate  one,  reviews  a  large  number  of  cases,  and  follows  those 
of  "New  York,  Pennsylvania  and  Massachusetts,  as  founded  upon 
sounder  principles.  We  may  safely  assume  that  the  construction 
thus  given  to  this  statute  will  not  be  overruled  by  the  courts  of 
the  two  states  which  have  succeeded  the  Supreme  Court  of  the 
territory,  without  most  cogent  reasons  for  their  action. 

The  third  question  certified  must  be  answered  in  the  affirmative, 
FuLLBB,  Ch.  J.,  Field  and  Hablan,  JJ.,  dissented.* 

RAILROAD  COMPANIES  —  ACCIDENTS  TO  EMPLOYEES — FELLOW- 
SERVANTS— RECENT  DECISIONS. 

1.  The  question  of  who  are  fellow-eervants  among  railroad  employees 
—  general  principles. —  This  question  receives  careful  consideration  in  the 
recent  case  of  Union  Pacific  R.  Co.  v.  Erickson,  (Neb.)  59  N.  W.  Rep.  847. 
The  question  was  presented  in  the  same  aspect  as  in  the  principal  case.  The 
plaintiff  was  a  sectionman,  and  was  injured  by  a  piece  of  coal,  which  fell  from 
a  passing  train.  It  was  the  duty  of  the  fireman  on  the  train  to  place  in  safety 
any  coal  left  in  a  dangerous  position  by  the  loading  of  the  tender.  It  was  held 
that  the  plaintiff  and  the  fireman  were  not  fellow-seryants  in  such  sense  as  to 
preclude  recoTery.  The  court  says:  *'The  next  proposition  is  that  Erickson 
was  a  fellow-servant  of  whoever  was  guDty  of  negligence,  and  that  the  com- 
pany is,  therefore,  not  liable.  Upon  this  subject  elaborate  briefs  have  been  filed 
upon  either  side,  reviewing  nearly  all  the  American  authorities.  We  shall  not 
here  undertake  such  a  review.    We  are  aware  of  the  hopeless  conflict  exist- 

^ -  .  -_■_  —  -■-■ ^ 

*  Reported  in  164  U.  S.  849  ;  14  Sup.  a.  Rep.  988. 
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In  lact,  a  study  of  the  question  must  convince  any  one  that  shortly  after 
the  introduction  of  railways  the  law  entered  upon  a  slow  but  marked  period  of 
transition  upon  the  subject  of  fellow-servants.  No  definite  result  has  yet 
been  reached.  Probably  the  leading  case  both  in  America  and  in  England 
applying  the  doctrine  of  fellow-servants  J;o  all  the  employees  of  a  common 
master  is  that  of  Farwell  v.  Railroad  Corp.,  4  Mete.  (Mass.)  49.  All  the  cases 
holding  that  broad  doctrine  seem  to  be  based  directly  or  indirectly  upon  the 
authority  or  the  reasoning  of  Chief  Justice  Shaw  in  that  case.  It  was  decided 
in  1842  before  the  railway  system  of  the  country  was  developed,  before  the 
eitistence  of  other  large  corporations  employing  vast  numbers  of  men  engaged 
in  the  pursuit  of  one  general  object,  but  performing  different  functions,  and 
engaged  in  many  distinct  departments.  This  state  of  affairs  was  then  just 
arising,  and  the  vast  change  of  conditions  in  the  relations  of  master  and 
servant  was  then  only  beginning  to  appear.  The  extent  of  that  change,  and 
{he  consequences  of  applying  old  rules  to  new  conditions  could  not  then  be 
foreseen.  In  that  case,  as  in  all  others  upon  the  subject,  the  reasons  for  the 
rule  exempting  masters  from  liability  to  servants  for  injuries  produced  by  the 
negligence  of  their  fellow -servants  are  stated  as  two-fold  :  First,  that  such 
injuries  must  be  presumed  to  be  within  the  contemplation  of  the  parties  when 
they  made  their  contract ;  and,  secondly,  that  public  policy  requires  the  enforce* 
ment  of  such  a  rule,  upon  the  theory  that,  by  enforcing  it,  each  servant  is 
made  closely  observant  of  the  acts  of  his  fellow-servants,  and  that  the  scru- 
tiny of  one  another  naturally  tends  to  efficiency  and  care.  The  first  reason 
given  where  the  rule  is  sought  to  be  applied  without  discrimination  to  all 
servants  of  a  common  master,  has  already  been  completely  set  aside  and  disre- 
garded, even  by  those  courts  in  America  most  inclined  to  conservatism 
upon  the  subject.  It  is  everywhere  conceded  —  First,  that  inasmuch  as  a 
corporation  can  only  act  through  agents,  and  all  agents  are  servants,  the  logi- 
cal application  of  the  rule  would  discharge  a  corporation  entirely  from  lia- 
l^ility  to  its  servants;  and  this  gives  rise  to  a  corollary  that  where  the 
negligence  is  that  of  a  vice- principal,  whose  acts  must  be  taken  as  those  of  the 
master,  the  rule  does  not  apply.  The  recognition  of  this  exception  was 
liecessary  to  preserve  another  rule,  that,  while  a  servant  assumes  the  dangers 
incident  to  his  employment,  he  does  not  assume  dangers  caused  by  the  negli- 
gence of  his  master.  There  is  as  much  reason  for  holding  that  a  servant  in 
entering  an  employment  contracts  with  a  view  to  possible  neghgenoe  of  the 
blaster,  as  to  hold  that  he  contracts  with  a  view  to  possible  negligence  of  the 
nan  who  works  beside  him  and  upon  the  same  footing.  To  illustrate  by 
reference  to  railways,  which  probably  afford  as  great  a  variety  of  grades  in 
employment  as  any  occupation,  can  it  be  logically  said  that  a  sectionman  in 
tiie  matters  within  the  scope  of  his  employment  is  less  liable  to  err  than  a  con- 
ductor, superintendent  or  general  manager  with  reference  to  his  own  duties? 
To  the  writer's  mind,  when  the  first  distinction  was  drawn  between  grades  of 
servants,  the  force  of  the  general  rule,  so  far  as  it  was  based  upon  contract, 
was  destroyed. 

"  As  to  the  second  reason,  that  founded  upon  public  policy,  there  is  much 
force  in  the  observation  of  Mr.  Justice  Field  in  Railway  Co.  v.  Ross,  112  U. 
S.  S77;  5  Sup.  Ct.  Rep.  184:  'It  may  be  doubted  whether  the  exemption  haft 
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the  effect  thus  daimed  for  it.  We  have  never  known  parties  more  willing  to 
mibject  themaelTes  to  dangers  of  life  and  limb  because,  if  losing  the  one  or 
suffering  in  the  other,  damages  could  be  recovered  by  their  representatives  or 
themselves  for  the  loss  or  injury.  The  dread  of  personal  injury  has  always 
proved  sufficient  to  bring  into  exercise  the  vigilance  and  activity  of  the 
servant.'  Still,  we  concede  that  there  may  be  some  force  to  the  rule  so  far  as 
grounded  upon  public  policy,  and  confined  to  servants  who  are,  in  the  lan- 
guage of  the  Supreme  Court  of  Illinois,  '  consodated  by  means  of  their  dally 
duties,  or  co-operating  in  the  same  department  of  duty  and  in  the  same  line 
of  employment.'  Railroad  Co.  v.  Moranda,  08  HI.  802.  Beyond  this  line  we 
can  see  no  force  in  it.  When  the  authorities  are  examined,  it  is  found  that 
they  range  themselves  in  two  general  classes,  those  following  the  opinion  of 
Chief  Justice  Shaw,  and  those  distinguishing  between  grades  of  employment 
and  employees  in  distinct  departments  of  service.  The  principal  objection 
urged  to  the  latter  class  is  that,  by  adopting  such  distinction,  the  courts  over- 
throw a  general  rule  of  easy  application,  and  adopt  one  not  susceptible  of 
precise  application,  and  uncertain  in  its  results.  Possibly  this  objection  is 
well  taken.  If  so,  we  can  only  say  that  it  accords  with  the  general  spirit 
of  the  common  law.  Perhaps  the  main  distinction  between  the  civil  law  and 
the  common  law  is  that  the  civil  law  is  based  upon  well-defined  logical  rules, 
readily  susceptible  of  ascertainment,  while  the  common  law  is  founded  upon 
broader  general  principles,  to  be  applied  to  the  diversity  of  human  affairs  in 
SQch  a  manner  as  to  favor  individual  liberty  and  to  conform  themselves  to 
changed  conditions.  When  the  law  of  fellow-servants  was  first  announced 
business  enterprises  were  comparatively  small  and  simple.  The  servants  of 
one  roaster  were  not  numerous;  they  were  all  engaged  in  the  pursuit  of  a  sim- 
ple and  common  undertaking.  Now  things  have  changed.  Large  enterprises 
are  conducted  by  persons  or  corporations  employing  vast  numbers  of  servants, 
divided  into  classes,  each  pursuing  a  different  portion  of  the  work,  and  each 
practically  independent  of  tho  other.  The  old  reasons  do  not  apply  to  the 
new  con<Mtion8.  We  are  not  prepared  in  this  case  to  propose  any  set  rule  for 
always  determining  when  two  employees  are  fellow-servants  within  the  mean- 
ing of  the  rule,  and  when  they  are  not,  nor  are  we  required  for  present  pur- 
poses so  to  do.  Ericlcson  was  a  sectionman.  He  was  employed,  with  several 
ethers,  to  keep  the  roadbed  and  the  track  in  repair.  The  fireman  was 
employed  to  fire  the  engine,  and  perform  certain  duties  in  connection  with  the 
operation  of  trains.  Some  one  was  employed  at  Grand  Island  to  load  the 
tenders  with  coal.  With  either  the  fireman  or  this  third  person  Erickson  had 
nothing  in  common  except  that  he  drew  his  pay  from  a  common  source,  and 
that,  in  a  broad  sense,  they  were  all  carrying  out  parts  of  a  vast  transportation 
business.  Erickson  had  no  control  over  either  of  the  others,  no  opportunity 
of  judging  of  tiieir  competency,  no  supervision  of  their  specific  acts,  and 
only  by  adopting  the  broadest  rule  as  announced  by  Chief  Justice  Shaw  could 
we  hold  them  to  be  fdlow-servants.  This  rule  we  are  not  prepared  to  adopt. 
We  hold,  on  the  contrary,  that  employment  in  the  service  of  a  common  master 
is  not  alone  sufficient  to  constitute  two  men  fellow-servants  within  the  rule 
exempting  the  master  from  liability  to  one  for  injuries  caused  by  the  negli- 
gence of  the  other,  and  that  to  make  the  rule  applicable  there  must  be  some 
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consociation  in  the  same  department  of  duty  or  line  of  employment.  For  the 
purposes  of  this  case  we  are  content  to  follow  the  opinion  of  Mr.  Justice 
MiLLEB  in  Qarrahy  v.  Railroad  Co.,  25  Fed.  Rep.  258»  where,  in  the  light  of 
quite  recent  decisions  and  of  the  mature  judgment  of  the  Supreme  Court  of 
the  United  States  in  Railway  Co.  y.  Ross,  supra,  he  held  that  persons  occupy- 
ing sucfi  relations  were  not  fellow-servants  within  the  meaning  of  the  rule." 

2.  Member  of  train  crew  and  persons  employed  on  or  about  the 
track. —  A  railroad  track  repairer  and  a  locomotive  engineer  in  the  employ  of 
the  same  company  are  not  fellow-servants,  within  the  rule  exempting  masters 
from  liability  for  injuries  to  a  servant  sustained  through  the  negligence  of 
a  fellow-servant.  Schleveth  v.  Missouri  Pac.  R.  Co.,  115  Mo.  87;  21  S.  W. 
Rep.  1110.  So  of  a  fireman  on  a  train  and  a  section  hand,  (Neb.)  59  N.  W. 
Rep.  847.  To  same  effect:  Peoria,  D.  &  E.  R.  Co.  v.  Rice,  144  HI.  227;  88 
N.  E.  Rep.  951. 

8.  Foreman  and  laborer  under  him. — A  railroad  foreman,  having  full 
charge  of  the  loading  of  cars  In  a  gravel  pit,  with  power  to  hire  and  dia- 
<?harge  laborers,  and  to  direct  their  work,  is  not  a  fellow-servant  of  such 
laborers.  Anderson  v.  Ogden  Union  R.  &  D.  Co.,  8  Utah,  128;  80  Pac.  Rep. 
805.  The  foreman  of  a  railroad  switching  crew  is  not  a  fellow-servant  with 
one  of  the  "  helpers,"  who  is  subject  to  his  orders,  and  the  railroad  company 
is  liable  for  injuries  received  by  the  "  helper"  through  the  negligence  of  the 
foreman.  Armstrong  v.  Oregon  Short  Lme  &  U.  N.  R.  Co.,  8  Utah,  420;  82 
Pac.  Rep.  698.  A  foreman  is  not  a  fellow-servant  of  a  man  under  his  orders, 
in  respect  to  his  performance  of  the  master*e  duty  of  directing  the  work  in 
his  charge.  Schroeder  v.  Chicago  &  A.  R.  Co.,  108  Mo.  822;  18  S.  W.  Rep. 
1094.  Plaintiff  was  one  of  a  section  gang  under  a  foreman.  On  the  way  to 
work,  while  riding  on  a  handcar,  they  saw  a  passenger  train  approaching  on 
the  same  track.  The  gang,  under  the  lead  of  the  foreman,  attempted  to  get 
the  car  off,  but  when  the  engine  was  some  sixty  feet  distant  the  foreman 
ordered  the  men  **  to  get  out  of  the  way."  Plaintiff  had  not  reasonable  time 
to  escape,  and  was  struck  by  the  handcar  when  it  was  thrown  off  by  the 
engine.  Held,  that  the  questions  of  negligent  direction  by  the  foreman  and 
of  contributory  negligence  of  plaintiff  were  for  the  jury.    Ibid. 

The  mere  fact  that  the  servant  whose  negligence  produced  the  injury  com- 
plained of  is  superior  in  rank  to  the  servant  injured,  does  not  alone  fix  the 
master's  liability.  When,  however,  such  servant  can  fairly  be  said  to  take 
the  place  of  the  master,  and  represent  him,  so  as  to  become  in  reality  a  vice- 
principal,  and  the  negligence  occurs  in  the  discharge  of  his  representative 
duties,  the  master's  liability  may  attach.  Colorado  Midland  R.  Co.  v.  Naylon, 
17  Col.  501;  80  Pac.  Rep.  249.  B.,  a  general  agent,  was  in  charge  of  track 
laying,  a  distinct  department  of  the  railroad  construction.  He  had  under  him 
five  different  gangs  of  men,  employed  in  different  branches  of  the  track-lay- 
ing department,  each  gang  having  its  particular  foreman.  B.  had  authority 
to  hire  and  discharge  both  the  foremen  and  the  workmen.  He  controlled  the 
trains,  cars,  tools  and  other  implements  used  in  track  laying.  He  was  subject  to 
the  superintending  direction  of  N.  when  present,  but  during  N.'s  absence  he 
had  supreme  control  over  his  department.  The  injury  complained  of  by 
plaintiff  was  caused  by  obedience  to  B.'s  direction  concerning  the  manner  in 
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in  which  certain  work  should  be  done.    N.  was  absent  at  the  time.    Held, 
that  B.  was  a  yice-prindpal,  and  not  a  fellow-servant.    Ibid. 

4.  Ckmductor  of  one  train  and  employees  on  another  train. — A  rail- 
road company  is  not  liable,  under  the  general  law,  for  the  injury  of  an 
employee  on  one  train  caused  by  the  negligence  of  the  conductor  in  its  employ- 
ment on  another  train  in  leaving  a  switch  open  that  it  was  his  duty  to  close, 
as  the  conductor  and  the  injured  employee  are  fellow-servants.  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Needham,  (C.  C.  A.)  68  Fed.  Rep.  107;  Northern  Pac.  R. 
Co.  V.  Maae,  (C.  C.  A.)  68  Fed.  Rep.  114.  Conductors,  whether  charged  with 
the  duty  of  handling  switches  or  of  driving  trains,  are,  so  far  as  actions 
against  the  conmion  master  for  negligence  ar6  concerned,  not  vice-principals, 
but  the  fellow-servants  of  all  other  employees  engaged  in  the  common  object 
of  securing  the  safe  passage  of  trains.  St.  Louis,  I.  M.  A  S.  R.  Co.  v.  Need- 
ham,  (C.  C.  A.)  68  Fed.  Rep.  107. 

5.  Track  rei>airera  and  switchman  working  in  same  yard. —  Although 
a  switchman  and  track  repairers  work  in  the  same  yard,  and  for  the  same  gen- 
eral purpose  of  maintaining  and  operating  the  railroad  of  their  common 
employer,  if  an  injury  to  the  switchman  is  caused  by  the  trackmen  negligently 
leaving  a  dangerous  hole  in  the  track,  their  negligence  is  attributable  to  the 
employer,  in  view  of  his  positive  duty  to  provide  a  reasonably  safe  place  for 
the  switchman's  work,  the  measure  of  which  duty  is  not  changed  by  having 
it  attended  to  by  others.  Louisville  &  N.  R  Co.  v.  Ward,  (C.  C.  A.)  61  Fed. 
Rep.  927.  In  Schaible  v.  Lake  Shore  A  M.  S.  R.  Co.,  97  Mich.  818;  56  N.  W. 
Rep.  665,  the  plaintiff  was  a  track  repairer  at  work  in  a  yard,  and  was  injured 
by  the  alleged  negligence  of  the  employees  of  a  train  in  shunting  cars.  It  was 
held  that  the  trainmen  and  plaintiff  were  fellow -servants. 

6u  Trainmen  of  oonstruction  train  and  laborers  employed  and  work- 
ings in  connection  with  such  train. — The  engineer,  fireman,  brakemen  and 
shovelers  on  a  gravel  train,  engaged  in  loading,  hauling  and  unloading  gravel 
in  repair  of  the  roadbed,  are  fellow-servants  engaged  in  the  same  common 
work,  and  the  employer  company  is  not  liable  to  one  of  such  shovelers  for 
personal  injury  received  in  consequence  of  the  negligence  of  the  engineer  in 
putting  the  handling  of  his  engine  in  the  hands  of  bis  fireman,  who  was  either 
careless  or  unskilled  in  the  management  of  such  machines.  Parish  v.  Pensa- 
cola  &  A.  R.  Co.,  28  Fla.  251;  9  South.  Rep.  696.  To  the  same  effect  on  the 
question  of  fellow-servant:  Dodge  v.  Boston  A  A.  R.  Co.,  155  Mass.  448;  29 
N.  £.  Rep.  1086;  Evansville  &  R.  R.  Co.  v.  Henderson,  184  Ind.  686;  88  N.  E. 
Rep.  1021;  Enahtla  v.  Oregon  Short  line  &  U.  N.  R.  Co.,  21  Oreg.  186;  27  Pac. 
Rep.  91;  Northern  Pacific  R.  Co.  v.  Smith,  8  C.  C.  A.  668;  59  Fed.  Rep.  998. 

7.  Men  engaged  in  making  up  train  and  brakemen  afterwards 
engaged  in  operating  the  train. —  Since  the  brakemen  and  the  men  who 
make  up  trains  are  fellow-servants,  a  railroad  company  is  not  liable  for  an 
injury  to  the  former  occasioned  by  the  use  of  too  short  a  pin  in  coupling  cars, 
when,  by  the  undisputed  evidence,  a  pin  of  the  proper  length  could  have  been 
easily  obtained  in  the  yard  or  from  the  caboose  of  the  train.  Thyng  v.  Fitch- 
bnrg  R.  Co.,  156  Mass.  18;  80  N.  E.  Rep.  169. 

8.  Train  hand  and  train  dispatcher. —  One  working  as  fireman  on  a  loco- 
motive, with  the  permission  of  the  railroad  company,  for  the  purpose  of  leam- 
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ing  the  bUBiness.  is  a  fcUow-servant  of  a  train  dispatcher  emplojred  by  such 
company,  and  the  company  is  not  liable  for  an  injury  to  the  former  by  a  o(^- 
lidon  caused  by  the  negligence  of  the  latter  in  directing  the  movement  of  the 
trains.  Millsaps  v.  Louisyille.  etc.,  R.  Co.,  69  Miss.  4Si»;  18  South.  Rep.  096. 
But  such  servants  are  engaged  in  different  departments  of  labor  within  the 
meaning  of  the  Constitution  of  Mississippi,  section  198,  giving  a  remedy  to 
one  employed  for  an  injury  resulting  from  the  negligence  of  another  employee, 
when  the  latter  is  engaged  in  a  different  department  of  labor.  Illinois  Central 
R.  Co.  V.  Hunter,  70  Miss.  471;  12  South.  Rep.  482. 

9.  Oonductor  and  brakeman  of  same  train. —  A  railway  company,  under 
whose  rules  the  conductor  of  a  flight  train  has  charge  and  control  of  the 
train  and  of  all  persons  employed  on  it,  and  is  responsible  for  its  movements, 
is  liable  for  injuries  to  a  brakeman  on  such  train  caused  by  negligence  6f  the 
conductor  in  unexpectedly  starting  the  train.  Railway  Co.  v.  Ross,  112  U. 
S.  877 ;  5  Sup.Ct.  Rep.  184 ;  followed,  Railroad  Co.  v.  Baugh,  149  U.  S.  366 ; 
18  Sup.  Ct.  Rep.  914;  distinguished,  Canadian  Pac.  R.  Co.  v.  Johnston,  ^ 
a  C.  A.  587;  61  Fed.  Rep.  788. 

10.  KiBceUaneoufl  cases. —  The  engineer  and  conductor  of  a  work  train 
are  fellow-servants  with  a  laborer  thereon,  where  it  is  in  charge  of  a  road- 
master,  who  directs  its  movements,  and  has  control  of  all  persons  employed 
upon  it.  Northern  Pac.  R.  Co.  v.  Smith,  8  C.  C.  A.  668;  69  Fed.  Rep.  998.  A 
log  fell  from  a  log  train  passing  over  an  unballasted  railway,  wrecking  several 
cars,  and  injuring  a  brakeman,  who  had  assisted  in  loading  the  logs.  The 
accident  resulted  either  from  the  falling  out  of  a  stake  because  it  was  care- 
lessly put  in,  or  by  reason  of  the  jolting  of  the  train,  which  was  running 
faster  than  the  rules  allowed.  Held,  that  in  either  event  the  accident  was 
caused  or  contributed  to  by  the  negligence  of  plaintiff  or  of  his  fellow-serv- 
ants, and  he  could  not  recover.  Conger  v.  Flint  &  P.  M.  R.  Co.,  86  Mch. 
76 ;  48  N.  W.  Rep.  695.  A  railroad  employee,  who  is  one  of  a  gang  of  men 
employed  to  remove  a  wreck,  cannot  recover  from  the  company  for  injuries 
caused  by  the  negligence  of  the  wreckmaster,  who  has  charge  of  the  wreck- 
ing car.  McGrath  v.  Texas  &  P.  R.  Co. ,  9  C.  C.  A.  138;  60  Fed.  Rep.  555.  The 
engineer  and  fireman  of  a  locomotive  and  a  common  laborer,  all  of  whom  are 
engaged  in  moving  cars  from  a  spur  track,  are  fellow-servants,  and  the  latter 
cannot  recover  from  the  master  for  the  former's  negligence.  Watts  v.  Hart,  7 
Wash.  178;  84  Pac.  Rep.  428.  771.  A  member  of  one  ''section  gang"  and 
the  "boss"  of  another  *'  section  gang,"  employed  by  the  same  railroad  com- 
pany, are  fellow-servants.  Clarke  v.  Pennsylvania  Co.,  133  Ind.  199 ;  81  N. 
E.  Rep.  808.  Railroad  sectionmen  and  laborers  on  repair  trains,  employed 
by  the  same  master  for  the  same  general  purpose  of  keeping  the  roadbed  and 
track  in  order,  and  working  for  the  same  general  result,  are  fellow-servants ; 
and  the  employer  is  not  liable  for  injuries  to  one,  caused  by  negligoice  of 
another,  even  though  such  other  has  control  over  either  gang  of  men.  Thorn 
V.  Pittard,  10  C.  C.  A.  1056;  62  Fed.  Rep.  282.  One  whose  duty  it  is  to  take  the 
number  and  description  of  each  car  in  trains  coming  to  a  certain  station  and 
an  engineer  operating  a  switch  engine  at  the  same  station  are  fellow-servants. 
Beuhring's  Admr.  v.  Chesapeake  &  O.  R.  Co.,  37  W.  Va.  502;  16  S.  £.  Rep. 
485. 
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Union  Pao.  Rt.  Co.  v.  Daniiels. 

(Supreme  Court  of  the  United  States,  April  16,  18M.) 

1.  Raizsoab  companibs.  Aocidbmt  CA8BB.  Pbacticb.  Wkere,  at  th« 
dose  of  plaintifrs  evidence,  defendant  moves  to  dismiss,  which  is  denied  and 
defendant  thereupon  proceeds  to  introduce  evidence,  any  exception  to  the 
action  of  the  court  is  waived. 

9.  Duty  of  compakt  to  bicplotbes  ik  thb  vattbr  op  furkishiko  safb 
iFFLiABCBH.  It  is  the  duty  of  a  railroad  company  to  its  employees  to  exercise 
reasonable  care  in  furnishing  suitable  cars,  machinery  and  appliances  for  use  in 
the  business  in  which  they  are  engaged,  and  in  keeping  the  same  in  repair,  includ- 
ing (he  duty  of  making  inspections,  tests  and  examinations  at  the  proper  intervals. 

8.  This  duty  is  not  discharged  by  simply  using  reasonable  care  to  employ 
sad  retain  only  competent  and  diligent  inspectors,  but  if  its  inspectors  in  fact 
&0  to  discover  a  defect  which  a  reasonable  examination  would  have  disclosed^ 
and  an  employee  is  injured  in  consequence  thereof,  it  will  be  liable. 

THIS  was  an  action  brought  by  William  Daniels  against  the 
Union  Pacific  Railway  Company,  in  the  District  Court  for 
(he  third  judicial  district  of  the  territory  of  Utah,  to  recover 
damages  for  personal  injuries  alleged  to  have  been  sustained 
because  of  defendant's  negligence.  During  the  pendency  of  the 
writ  of  error  in  this  court  Daniels  died  and  his  administrator 
(William  I.  Snyder)  was  substituted. 

The  complaint  alleged  that  plaintiff  was  an  employee  of  the 
defendant  company  as  brakeman  on  a  freight  train ;  that  the 
company  by  its  negligence  and  carelessness  allowed  a  wheel  of 
one  of  its  freight  cars  to  become  defective  through  a  large  open 
crack  in  it,  which  rendered  the  car  unsafe ;  that  the  crack  was  an 
old  one,  and  could  have  been  easily  discovered  by  a  proper 
inspection  of  the  wheels ;  that  it  was  the  duty  of  the  defendant 
to  inspect  the  wheels  of  all  cars  used  by  it  and  running  on  its 
road,  at  stations  at  short  intervals  along  the  line  of  the  road ;  that 
ka  inspecting  station  was  established  at  Green  River,  Wyo.,  at 
which  point  the  defect  would  have  been  discovered  had  the  com- 
pany's inspection  service  at  that  point  been  suitable  and  sufii- 
cient ;  that  the  company  negligently  and  wrongfully  employed 
incompetent  agents  in  that  service;  that  they  did  not  employ 
sufficient  in  number ;  that  those  employed  negligently  inspected ; 
that  the  defect  by  which  the  accident  and  ensning  injuries  were 
caused  ^as  not  discovered  by  reason  of  the  company's  negligence ; 
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and  that  plaintiff,  without  fault  or  negligence  on  his  part,  was 
injured  by  the  breaking  of  the  defective  wheel  and  the  train 
being  thereby  thrown  from  the  track. 

The  answer  denied  the  essential  averments  of  the  complaint. 
Plaintiff  recovered  a  verdict,  and  defendant  moved  for  a  new 
trial,  which  was  overruled,  and  judgment  rendered,  from  which 
an  appeal  was  prosecuted  to  the  Supreme  Court  of  Utah  terri- 
tory, where  it  was  affirmed.  *  The  opinion  is  reported  in  6  Utah, 
367 ;  23  Pac.  Eep.  762.  To  review  that  judgment  this  writ  of 
error  was  sued  out. 

The  errors  assigned  and  relied  on  at  the  bar  were :  That  the 
court  erred  in  overruling  defendant's  motion  for  a  nonsuit  made 
at  the  close  of  defendant's  testimony.  That  the  court  erred  in 
giving  each  of  the  following  instructions : 

"  (8)  In  this  case,  if  you  find  that  the  plaintiff  was  injured  in 
consequence  of  the  wreck  of  the  train  caused  by  a  crack  and 
break  in  one  of  the  wheels  of  the  car  on  a  train  operated  by  the 
plaintiff,  if  you  find  that  by  the  proper  exercise  of  proper  care 
and  caution  in  inspecting  the  wheels  the  crack  was  of  such  a 
nature  that  it  might  have  been  discovered  by  the  agents  or  serv- 
ants of  the  defendant  employed  for  that  purpose,  then  such 
neglect  to  discover  the  crack  was  negligence  on  the  part  of  the 
defendant,  and  for  which  it  may  be  held  liable  in  this  action. 

"  (9)  If  you  find  that  there  was  a  want  of  care  and  diligence  on 
the  part  of  the  persons  engaged  in  inspecting  the  wheels  of  the 
cars  of  defendant,  and  that  the  accident  was  caused  thereby,  it  is 
not  a  defense  for  the  defendant  to  show  that  it  used  proper  dili- 
gence and  care  alone  and  only  in  the  selecting  of  such  agents,  but 
the  defendant  is  responsible  for  the  acts  of  hiJs  employees  in  repair- 
ing and  inspecting  machinery  to  the  same  extent  as  if  he  were 
himself  present  doing  the  act." 

And  that  the  court  erred  in  refusing  to  give  each  of  the  fol- 
lowing instructions  requested  by  the  defendant. 

"  Fourth.  The  plaintiff  by  his  contract  of  hiring  was  held  to 
assume  the  risks  of  injury  from  the  ordinary  dangers  of  the  par- 
ticular employment  and  the  nature  of  the  business  engaged  in, 
and,  if  you  find  from  the  evidence  that  the  accident  causing  the 
injury  in  question  was  one  of  the  perils  incident  to  tlie  employ- 
ment, your  verdict  should  be  for  the  defendant. 
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"  Fifth.  The  presumption  of  the  law  in  this  case  is  that  tlie 
defendant  exercised  proper  care  and  diligence  in  employing  com- 
petent and  sufficient  number  of  servants  to  safely  carry  on  its 
several  departments  of  labor,  and  in  furnishing  safe  machinery 
and  appliances  with  which  the  plaintiff  was  to  do  his  work,  and 
the  burden  of  proof  to  show  the  contrary  is  on  the  plaintiff. 

"  You  are  further  instructed  that  as  between  employer  and 
servant,  as  in  this  case,  negligence  on  the  part  of  the  former  is 
not  proven  nor  to  be  inferred  from  the  existence  of  a  defect 
which  caused  the  injury. 

"Sixth.  Although  the  inspector  of  the  defendant  at  Green 
Siver  station,  whose  duty  it  was  to  inspect  the  said  broken  wheel^ 
was  guilty  of  negligence  in  making  the  inspection,  and  that  neg- 
ligence resulted  in  the  wrecking  of  the  train  on  which  the  plain- 
tiff was,  and  the  injury  of  which  he  complains,  still  he  cannot 
recover  in  this  action  unless  it  appears  from  the  evidence  that  the 
defendant  was  guilty  of  negligence  either  in  the  appointment  of 
such  inspector  or  retaining  him  in  his  position,  and  to  establish 
Buch  negligence  on  the  part  of  the  defendant  not  only  the  incom- 
petence of  such  inspector  must  be  shown,  but  it  must  also  be 
shown  that  defendant  failed  to  exercise  ordinary  care  to  a8cei*tain 
his  fitness  for  that  service  prior  to  his  appointment,  or  failed  to 
remove  him  after  his  incompetency  had  come  to  the  notice  of  the 
defendant  or  to  some  officer  or  agent  of  defendant  having  power 
to  remove  him,  or  after  such  incompetency  would  have  been 
Sficertained  by  the  exercise  of  ordinary  care  on  the  part  of  the 
defendant  or  such  agent  or  officer. 

"  Seventh.  To  render  the  negligence  of  the  inspector  whose 
duty  it  was  to  inspect  the  said  broken  wheel  the  negligence  of 
the  defendant,  or  to  render  the  defendant  liable  therefor,  it  is 
incumbent  on  the  plaintiff  to  prove  that  the  said  inspector  was 
appointed  to  or  retained  in  his  said  position  with  knowledge  on 
the  part  of  the  defendant,  or  some  officer  or  agent  of  it  having 
the  power  of  appointment  and  removal,  that  he  was  incompetent, 
or  that  such  knowledge  might  have  been  obtained  by  the  use  of 
reasonable  and  ordinary  care  and  diligence  on  the  part  of  the 
defendant  or  of  such  officer  or  agent." 

Artemas  H.  Sohnes  and  Jno.  F.  DiUotiy  for  plaintiff  in  error. 
ArAur  Brawh^  for  defendant  in  error. 
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FiTLLEBy  Ch.  J.  {after  stating  ike  foots),  1.  At  the  doBe  of 
the  plaintiff's  evidence,  the  defendant  moved  to  dismiw  the  com- 
plaint, which  motion  was  denied,  and  defendant  excepted.  There- 
upon the  defendant  proceeded  with  itscaae,  and  adduced  evid^nee 
>n  its  part.  This  waived  the  exception,  and  the  action  of  the 
,./oart  in  overruling  the  motion  to  dismiss  cannot  be  assigned  for 
3rror.  Railroad  Co.  v.  Hawthorne,  144  CT.  S.  202 ;  12  Sup.  Ct 
Rep.  691 ;  Brown  v.  Southern  Fac.  Co.,  7  Utah,  288,  291 ;  96 
Pac.  Rep.  579. 

2.  The  evidence  tended  to  show  that  DanielB  was  a  brakenmn 
in  the  employment  of  the  company,  and  in  the  discharge  of  his 
duties  as  such,  April  3,  1887,  on  a  freight  train  made  up  at  Green 
River,  and  running  thence  westward ;  that  he  was  ordered  on  top 
of  the  train  to  set  the  brakes  at  different  points  going  down  a 
long  hill,  and  was  so  engaged  when  the  train  was  suddenly 
wrecked,  and  he  was  severely  injured ;  that  a  wheel  on  one  of 
the  cars  of  the  train  had  an  old  crack  in  it,  some  twelve  inchea 
long,  which  rendered  it  unsafe ;  that  the  wheel  gave  way  by  rea- 
son of  the  fracture,  and  thus  the  disaster  occurred ;  and  that, 
although  the  crack,  being  old,  was  iilled  with  greasy  dirt  and  rust, 
it  could  have  been  detected  without  difficulty  if  the  wheel  had 
been  properly  examined  at  Green  River,  which  was  an  inspecting 
station,  at  which  trains  were  made  up. 

Upon  the  inferences  properly  deducible  from  such  evidence^ 
the  rule  applied  which  requires  of  the  master  the  exercise  of  rea- 
sonable care  in  furnishing  suitable  machinery  and  appliances  for 
carrying  on  the  business  for  which  he  employs  the  servant,  and 
in  keeping  such  madiinery  and  appliances  in  repair,  including 
the  duty  of  making  inspections,  tests  and  examinations  at  the 
proper  intervals.  As  observed  in  Hough  v.  Railroad  Co.,  100  U. 
8.  213,  218,  the  duty  of  a  railroad  company  "  in  that  respect  to 
its  employees  is  discharged  when,  but  only  when,  its  agents  whose 
business  it  is  to  supply  such  instrumentalities  exerdse  due  care 
as  well  in  their  purchase  originally  as  in  keeping  and  maintaining 
them  in  such  condition  as  to  be  reasonably  and  adequately  safe 
for  use  by  employees ; "  and  the  company  "  caimot  in  respect  of 
such  matters  interpose  between  it  and  the  servant  who  has  been 
injured,  without  fault  on  his  part,  the  personal  responsibility  of 
an  agent  who,  in  exercising  the  master's  authority,  has  violated 
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the  duty  h»  owes  as  well  to  the  servant  as  to  the  eorpora- 
tioa."  Hough  v.  Railroad  Co.,  and  Railroad  Co.  v.  Herbert^ 
116  U.  S.  642;  6  Sup.  Ct  Rep.  590,  to  the  same  effect,  wer^ 
cited  in  Railro^  Co.  v.  Baugh,  149  U.  S.  368,  386 ;  13  Sup. 
Ct.  Rep.  914,  and  it  was  said :  ^'  A  master  employing  a  serv- 
ant impliedly  engages  with  him  that  the  place  in  whicliL 
he  is  to  work  and  the  tools  or  machinery  with  which  he  is 
to  work,  or  by  which  he  is  to  be  surrounded,  shall  be  reason- 
ably safe.  It  is  the  master  who  is  to  provide  the  place  and 
the  tools  and  the  machinery,  and,  when  he  employs  one  to  enter 
into  his  service^  he  impliedly  says  to  him  that  there  is  no  other 
danger  in  the  place,  the  tools,  and  the  machinery  than  such  as  i^ 
obvious  and  necessary.  Of  course,  some  places  of  work  and  some 
kinds  of  machinery  are  more  dangerous  than  others,  but  that  19 
something  which  inheres  in  the  thing  itself,  which  is  a  matter  of 
necessity,  and  cannot  be  obviated.  But,  within  such  limits,  the 
master  'who  provides  the  place,  the  tools  and  the  machinery  owe« 
a  positive  duty  to  his  employee  in  respect  thereto.  That  positive 
duty  does  not  go  the  extent  of  a  guaranty  of  safety,  but  it  does 
require  that  reasonable  precautions  be  taken  to  secure  safety,  and 
it  matters  not  to  the  employee  by  whom  that  safety  is  secured,  or 
the  reasonable  precautions  therefor  taken.  He  has  a  right  to  look 
to  the  master  for  the  discharge  of  that  duty,  and  if  the  master, 
instead  of  discharging  it  himself,  sees  fit  to  have  it  attended  to  by 
others,  that  does  not  change  the  measure  of  obligation  to  the 
employee,  or  the  latter's  right  to  insist  that  reasonable  precaution 
shall  be  taken  to  secure  safety  in  these  respects.  Therefore,  it 
will  be  seen  that  the  question  turns  rather  on  the  character  of 
the  act  than  on  the  relations  of  the  employees  to  each  other." 
And  see  Fuller  v.  Jewett,  80  N.  Y.  46 ;  Rogers  v.  Manufacturing 
Co.,  144  Mass.  198 ;  11  N.  E.  Rep.  77 ;  Spicer  v.  Iron  Co.,  138 
Mass.  426. 

There  can  be  no  doubt  that,  under  the  circumstances  of  the 
case  at  bar,  the  duty  rested  upon  the  company  to  see  to  it,  at  thig 
inspecting  station,  that  the  wheels  of  the  cars  in  this  freight  train, 
which  was  about  to  be  drawn  out  upon  the  road,  were  in  safe  and 
proper  ccmdition ;  and  this  duty  could  not  be  delegated  so  as  to 
exonerate  the  company  from  liability  to  its  servants  for  injuriee 
resulting  from  the  omission  to  perform  that  duty,  or  through  its 
negligent  performance. 


820  Union  Pac.  By.  Co.  v.  Daniels. 

The  nilings  of  the  court  in  giving  the  eighth  and  ninth  instruo- 
tions  for  plaintiff,  and  in  refusing  to  give  the  sixth  and  seventh 
instructions  requested  on  the  part  of  defendant,  were  not,  there- 
fore, open  to  the  exceptions  taken.  The  sufficiency  of  the  num- 
ber of  inspectors,  and  their  competency,  furnished  no  defense, 
nor  the  contrary  the  ground  of  recovery,  though  some  of  the  aver- 
ments of  the  complaint  may  have  indicated  liiat  cause  of  action. 

The  trial  court  charged  the  jury,  among  other  things,  that  the 
defendant  was  required  to  "  use  a  reasonable  care,  consistent  with 
the  nature  and  extent  of  the  business,  and  provide  proper 
machinery ;  but  it  is  not  responsible  for  hidden  defects,  which 
could  not  have  been  discovered  by  a  careful  inspection  ; "  that 
"  the  burden  of  proof  is  in  this  case,  as  in  all  other  cases  like  it, 
upon  the  plaintiff,  to  make  out  his  case  to  your  satisfaction. 
The  law  is  well  settled,  both  here  and  in  England,  our  mother 
country,  that  the  employer  should  adopt  such  suitable  implements 
and  means  to  carry  on  the  business  as  are  proper  for  that  pur- 
pose ;  and  where  there  are  injuries  to  its  servants  or  its  workmen, 
and  they  happen  by  reason  of  improper  or  defective  machinery 
or  appliances  in  the  prosecution  or  carrying  on  the  work  which 
they  are  employed  to  render,  the  employer  is  liable,  provided  he 
knew,  or  might  have  known,  by  the  exercise  of  reasonable  skill, 
that  the  apparatus  Was  misafe  and  defective.  If,  by  reasonable 
and  ordinary  care  and  prudence,  the  master  may  know  of  the 
defect  in  the  machinery  which  he  operates,  it  is  liis  duty  to  keep 
advised  of  its  condition,  and  not  needlessly  expose  his  servants  to 
peril  or  danger ; "  that  "  in  employing  the  plaintiff  the  corpora- 
tion defendant  did  not  become  an  insurer  of  his  life  or  his  safety. 
The  servant  takes  the  ordinary  risks  of  his  employment.  The 
duty  of  the  defendant  towards  him  was  the  exercise  of  reasonable 
care  in  furnishing  and  keeping  its  machinery  and  appliances, 
about  which  he  is  required  to  perform  his  work,  in  a  reasonably 
safe  condition.  It  was  the  defendant's  duty,  also,  to  use  like 
ordinary  care  in  selecting  competent  fellownaervants,  and  in  a  suf- 
ficient number,  to  insure  that  the  work  would  be  safely  done ; 
and  this  duty  was  discharged  by  the  defendant  if  the  care  dis- 
closed by  it  in  these  several  matters  accorded  with  that  reasonable 
skill  and  prudence  and  care  which  careful,  prudent  men,  engaged 
in  the  same  kind  of  business,  ordinarily  exercise." 
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And  that, "  as  between  employer  and  employee,  between  master 
and  servant,  as  in  this  case,  negligence  on  the  part  of  the  former 
is  not  proven,  or  to  be  inferred,  simply  from  the  existence  or 
occurrence  of  the  accident  which  caused  the  injury  complained 
oV 

The  defendant  had  no  reason  to  complain  because  the  fourth 
and  fifth  instructions,  which  it  asked,  were  not  otherwise  given 
than  as  contained  in  the  views  thus  expressed  by  the  court. 

Judgment  affirmed. 

Mr.  Justice  Jaokson  did  not  hear  the  argument,  and  took  no 
part  in  the  decision  in  this  case.* 


in  regard  to  withdrawing  case*  from  the  jury  and 
a  verdict  in  negligence  cases. —  A  verdict  should  not  be  directed  by  the 
court,  unless,  as  a  matter  of  law,  no  recovery  can  be  had  under  any  proper 
view  of  the  facts  which  the  evidence  tends  to  establish.  Texas  &  Pac.  R  Co. 
V.  Cox,  145  U.  S.  598;  13  Sup.  Ct.  Rep.  905.  It  is  the  settled  rule  in  Nebraska 
that  where  different  minds  may  draw  different  inferences  from  the  same 
state  of  facts,  as  to  whether  such  facts  establish  negligence,  it  is  a  proper 
question  for  the  jury,  and  not  for  the  court;  but  that  rule  is  subject  to  the 
qualification  that  the  inference  of  negligence  must  be  a  reasonable  one;  where 
it  is  impossible  to  infer  negligence  from  the  established  facts  without  reason- 
ing irrationally,  and  contrary  to  common  sense,  and  the  experience  of  average 
men,  it  is  not  a  question  for  the  jury,  and  the  court  should  direct  a  verdict  for 
the  defendant.  Chicago,  B.  &  Q  R.  Co.  v.  liindauer,  36  Neb.  642;  54  N.  W. 
Rep.  976.  A  court  may  withdraw  a  case  involving  questions  of  negligence 
from  the  jury,  and  direct  a  verdict,  when  the  evidence  is  undisputed,  or  is  of 
inch  a  conclusive  character  that  the  court  would,  in  the  exercise  of  a  sound 
discretion,  be  compelled  to  set  aside  a  verdict  returned  in  opposition  to  it. 
Tucker  v.  Baltimore  <&  O.  H.  Co. ,  8  C.  C.  A.  416;  59  Fed.  Rep.  968.  The  rule  that 
tmdisputed  facts  present  a  question  of  law  rather  than  of  fact  applies  in  neg- 
Hgence  cases  only  when  the  facts  are  undisputed,  and  the  conclusion  to  be 
diawn  from  the  facts  is  so  far  indisputable  that  men  could  not  reasonably  differ 
in  their  interpretation  of  them.  Lasky  v.  Canadian  Pac.  R.  Co.,  88  Maine,  461; 
22  Atl.  Rep.  867.  An  instruction  that  the  plaintiff  is  not  entitled  to  recover 
should  not  be  given,  unless,  admitting  all  that  the  evidence  tends  to  prove,  it 
is  insufficient  in  law  to  maintain  the  action.  Pennsylvania  Co.  v.  Backes,  183 
III  255;  24  N.  E.  Rep.  563.  Though  generally  the  question  of  negligence  is 
for  the  Jury,  yet  where  there  is  no  controversy  about  the  facts,  and  it  clearly 
appears  that  deceased  was  guilty  of  contributory  negligence,  the  question  is 
fQf  the  court,  and  a  verdict  for  plaintiff  will  be  set  aside  and  a  new  trial 
granted.  Chaffee  v.  Old  Colony  R  Co.,  17  R.  I.  658;  25  Atl.  Rep.  141. 
WbUe  questions  of  negligence  and  contributory  negligence  are  ordinarily^ 

*  Reported  in  162  U.  8.  684;  14  Sup.  Ct.  Rep.  756. 
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questions  of  fact  for  the  Jury,  yet,  when  the  undisputed  evidence  is  so  oondu- 
sive  that  the  court  would  be  compelled  to  set  aside  a  verdict  in  opposition 
thereto,  it  may  withdraw  the  case  from  the  Jury  and  direct  a  verdict.  Elliott 
V.  Chicago,  M.  &  St.  P.  R.  Co.,  150  U.  8. 245;  14  Sup.  Ct.  Rep.  85.  To  the  same 
effect  as  the  foregoing  are  the  following  cases:  Glass  v.  Memphis  &  C.  R.  Co., 
m  Ala.  581;  10  South.  Rep.  215;  Dewald  v.  Kansas  City,  etc.,  R.  Co.,  44  Eans. 
586;  24  Pac.  Rep.  1101;  Bradley  v.  Ft.  Wayne  &  E.  R.  Co.,  94  Mich.  35;  58 
N.  W.  Rep.  915;  Steffenson  v.  Chicago,  M.  &  St.  P.  R.  Co.,  48  Minn.  285;  51 
N.  W.  Rep.  610;  Carroll  v.  Interstate  Rapid  Transit  Co.,  107  Mo.  653;  17  S. 
W.  Rep.  889;  Buck  v.  People's  St.  Ry.,  etc.,  Co.,  108  Mo.  179;  18  S.  W.  Rep. 
1090;  Hyde  v.  Missouri  Pac.  R.  Co.,  110  Mo.  272;  19  S.  W.  Rep.  488;  Chicago, 
B.  &  Q.  R.  Co.  V.  Bernard,  82  Neb.  306;  49  N.  W.  Rep.  362;  Texas  &  N.  O. 
R.  Co.  V.  Crowder,  76  Tex.  499;  13  S.  W.  Rep.  381;  Dwyer  v.  St.  I^ouis  &  8. 
F.  R  Co.,  52  Fed.  Rep.  87;  Union  Pacific  R.  Co.  v.  James,  6  C.  C.  A.  217;  56 
Fed.  Rep.  1001;  Missouri  Pac.  R.  Co.  v.  Moseley,  6  C.  C.  A.  641;  57  Fed.  R«p. 
921;  Northern  Pac.  R.  Co.  v.  Teeter^  (C.  C.  A.)  63  Fed.  Rep.  527. 

In  Indiana,  when  there  is  any  conflict  of  evidence,  however  slight,  the  issue 
must  be  left  to  the  Jury.  Pennsylvania  Co.  v.  McCormack,  181  Ind.  250;  30  N.  E. 
Rep.  27.  So  in  West  Virginia  it  is  held  that  a  motion  by  the  defendant  to  exclude 
the  plainttfTs  evidence,  upon  the  ground  that  it  is  not  sufficient  to  warrant  a 
verdict  in  his  favor,  will  not  be  granted,  if  there  be  any  evidence  which  tends  in 
jany  degree,  however  slight,  to  prove  the  plaintiff's  case.  If  it  tend  to  prove 
the  plaintiff's  case  in  any  degree  whatever  the  case  cannot  be  withdrawn  from 
the  jury.  The  motion  can  never  prevail  or  be  sustained  merely  because  the 
court  may  think  the  weight  of  evidence  is  against  the  plaintiff.  Carrico  v. 
W.  Va.  Cent.  &  P.  R.  Co.,  85  W.  Va.  881;  14  S.  E.  Rep.  12.  See,  also,  Gunn 
V.  Ohio  River  R.  Co.,  86  W.  Va.  165;  14  S.  E.  Rep.  465. 

An  exception  to  the  court's  refusal,  at  the  close  of  the  plaintiff's  evidence,  to 
direct  a  verdict  for  defendant,  is  waived  by  proceeding  with  the  trial,  and 
will  not  be  considered  on  appeal.  Latremouille  v.  Bennington  &  R.  R.  Co.,  68 
Vt.  836;  22  Atl.  Rep.  656.  To  same  effect :  Joliet,  A.  &  N.  R  Co.  v.  Velie, 
140  111.  59;  26  N.  E.  Rep.  1086;  29  N.  E.  Rep.  706. 

After  the  defendant  has  given  in  his  own  evidence,  a  motion  to  strike  out  all 
the  evidence,  on  the  ground  that  it  is  insufficient  to  sustain  the  issue  on  the 
part  of  the  plaintiff,  should  not  be  granted.  Carrico  v.  W.  Va.  Cent.  &  P.  R. 
Co.,  35  W.  Va.  889;  14  S.  E.  Rep.  12;  Overby  v.  Chesapeake  &  O.  R  Co.,  87 
W.  Va.  524;  16  S.  E.  Rep.  813. 

If  a  party  desires  to  submit  his  case  to  the  Jury  on  the  evidence  of  the 
plaintiff,  and  asks  an  instruction  that  the  jury  find  for  the  defendant,  he  should 
make  his  motion  to  that  effect,  without  reservation.  If  he  does  not,  the  court 
may  refuse  to  entertain  it.  Union  Pac.  R.  Co.  v.  Mertes,  85  Neb.  204;  53  N. 
W.  Rep.  1099. 

The  federal  courts  have  no  power  to  order  a  compulsory  nonsuit  at  the 
close  of  plaintiffs  evidence,  or  to  direct  a  verdict  for  defendant  before  the  lat- 
ter has  rested  his  case.  Northern  Pac.  R  Co.  v.  Charless,  2  C.  C.  A.  880;  51 
Fed.  Rep.  662. 
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D10K8ON  y.  Omaha  &  St.  L.  Rt.  Co. 

(Supreme  Court  of  Mssouri,  Division  No.  1,  July  9,  1894.) 

1.  Railroad  companies.     LiABiiiiTT  for  ikjxtrt  to  enoikeer  bt  col- 

UBION   WITH  AinMALS   STRAYINO    THROUGH    DEFBCnVB    FBHCE.        A    Statute 

requiring  railroad  companies  to  fence  their  tracks,  though  in  terms  only 
imposing  as  a  penalty  a  double  liability  for  injuries  to  live  stock,  caused  by 
not  dfAng  so,  renders  a  railroad  company  liable  for  the  death  of  an  engineer, 
caused  by  a  collision  of  his  engine  with  a  bull  that  had  come  on  the  track 
through  a  defect  in  the  fence. 

2.  Question  of  proximate  cause  in  such  case.  In  such  case  the  defec- 
tive fence  is  the  proximate  cause  of  the  injury,  though  the  train  was  going  at 
a  greater  rate  of  speed  than  that  allowed  by  Uie  rules  of  the  company. 

8.  Contributory  negligence.  Remaining  on  engine  while  front 
WHEELS  OFF.  It  appeared  that  the  effect  of  the  collision  was  to  throw  off  the 
front  wheels  of  the  engine  only;  and  that  it  ran  in  this  condition  for  about 
1,000  feet,  when,  coming  to  a  switch,  it  was  overturned  and  the  engineer 
killed.  It  was  held  under  the  evidence  that  the  engineer  was  not  guilty  of 
contributory  negligence  in  remaining  on  the  engine. 

4.  Instructions.  Where  there  is  no  evidence  that  either  deceased  or 
defendant  knew  of  the  defect  in  the  fence,  an  instruction  that,  if  the  defect 
was  known  to  deceased  as  well  as  to  defendant  company,  there  could  be  no 
leooveiy,  unless  deceased  notified  defendant,  and  was  induced  to  remain  by 
its  promise  to  repair  the  fence,  was  properly  refused,  as  implying  that  deceased 
was  under  the  same  obligation  as  defendant  to  know  that  the  defect  existed. 

THIS  action  is  brought  by  Lena  Dickson,  widow  of  James 
Dickson,  .deceased,  against  the  Omaha  and  St.  Louis  Bail* 
way  Company,  to  recover  the  snm  of  $6,000  for  alleged  negli- 
gence of  the  railway  resulting  in  the  death  of  Dickson,  near 
Evona,  Mo.,  on  May  16, 1891.  The  petition  avers  that  on  that 
day  deceased  was  in  the  employ  of  defendant  as  locomotive  engi- 
neer, and  was  operating  one  of  its  locomotives  attached  to  a  freight 
train.  While  so  operating  said  engine  a  collision  occarred  with  a 
bull  which  had  strayed  upon  the  track  through  a  defective  fence, 
by  reason  of  which  collision  the  engine  was  thrown  from  the  track 
and  overturned,  thereby  killing  Dickson ;  that  the  bull  got  upon 
the  track,  and  the  accident  occurred,  at  a  point  where  the  law 
required  the  defendant  to  erect  and  maintain  the  fence ;  that 
defendant  was  negligent,  in  that,  although  it  was  required  by  law 
to  maintain  said  fence,  it  failed  to  do  so,  and,  by  reason  of  said 
n^ligence,  plaintifPs  husband  was  killed,  and  she  prayed  damages 
as  above.     To  the  petition  the  defendant  entered  a  general  denial, 
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which  it  supplemented  with  the  allegations  that,  if  the  fence  was 
defective,  Dickson  knew  of  such  defect ;  that,  at  the  time  of  the 
accident,  Dickson  was  violating  the  rules  of  the  company,  in  run- 
ning his  engine  at  a  high,  forbidden  and  dangerous  speed ;  that 
the  injury  was  not  due  to  the  collision  with  the  bull,  but  was 
caused  by  striking  a  three-throw  switch  at  great  distance  from 
the  point  where  the  collision  occurred  ;  and  that,  after  the  collisn 
ion  with  the  bull,  Dickson  might  have  avoided  all  injury  by  the 
exercise  of  ordinary  care.  The  testimony  offered  tended  to 
show  that  on  the  morning  of  May  16,  1891,  Dickson,  then 
operating  one  of  defendant's  trains  as  engineer,  was  approach- 
ing the  station  at  Evona,  going  east.  When  the  engine  was 
about  950  feet  west  of  the  west  switch,  and  moving  at  from 
fifteen  to  twenty  miles  an  hour,  it  collided  with  a  bull  which 
bad  strayed  upon  the  track  through  a  defect  in  the  railroad 
fence  along  the  right  of  way.  The  bull  was  carried  on  the 
cowcatcher  about  100  feet,  and  then  rolled  on  the  track  in 
front  of  the  engine.  The  only  effect  of  the  collision  was  to 
derail  the  front  pair  of  small  wheels  under  the  engine.  These 
kept  on  the  ties  close  to  the  rails.  All  the  rest  of  the  train  kept 
the  track  for  850  feet,  and  until  the  west  switch  was  reached. 
After  colliding  with  the  animal,  Dickson  reversed  his  engine,  and 
applied  an  air  brake  with  which  the  engine  was  fitted.  He  tlien 
oHmbed  through  the  window  of  his  cab  out  onto  the  running 
board  of  the  engine,  and  after  walking  its  length,  stepped  down 
upon  the  steam  chest,  and  there  stood  until  the  west  switch  was 
reached.  The  engine,  when  it  reached  this  switch,  was  running 
about  twelve  miles  an  hour.  Upon  striking  the  switch,  with  its 
front  small  wheels  derailed,  the  engine  was  thrown  over ;  and 
Dickson,  who  was  then  standing  upon  the  steam  chest,  was  also 
thrown  to  the  ground,  and  crushed  to  death  by  some  part  of  the 
engine  or  tender.  The  fireman  jumped  off  within  sixty  or  sev-^ 
enty  feet  from  the  place  where  the  bull  was  struck.  "When  last 
seen,  Dickson  was  leaning  over,  watching  the  derailed  wheel 
under  him,  which  was  moving  over  the  ties.  After  the  applica-^ 
tion  of  the  air  brake  on  the  engine,  the  train  began  to  slow  up 
imtil  its  speed  at  the  switch  was  reduced  to  about  twelve  miles  an 
hour.  One  of  the  rules  of  defendant  was  as  follows :  ^'  Freight 
tndns  must  be  under  control  when   approaching  and  paasing^ 
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through  all  stations,  and  be  prepared  to  stop  in  case  the  track  is 
obstmcted."  At  the  conclusion  of  the  testimony,  defendant 
nnsnccessf ally  demurred  to  the  evidence.  Any  other  necessary 
facts  will  sufficiently  appear  in  the  opinion.  The  case  was  sub- 
mitted to  the  jury  upon  instructions  given  by  the  court  which 
need  not  be  set  out  here.  Some  instructions  asked  by  defendant 
were  refused.  They  will  be  suflSdently  noticed  in  the  opinion. 
The  judgment  was  for  plaintiff^  for  $5,000,  and  defendant 
appealed. 

Theo.  Shddon  and  E.  E.  AUhire^  for  appellant.  A.  H.  WdJr 
leTy  for  respondent. 

Macfarlane,  J.  {after  stating  the  facte).  1.  The  only  negli- 
gence charged,  as  ground  for  recover}'^,  is  the  failure  on  the  part 
of  defendant  to  observe  the  statutory  requirement  to  so  keep  its 
fence  in  repair  as  to  prevent  cattle  from  straying  on  its  railroad. 
Defendant  insists  that  the  statute  requiring  railroad  companies  to 
make  and  maintain  fences  on  the  sides  of  their  roads  is  designed 
solely  to  prevent  injuries  to  the  domestic  animals  of  adjacent 
landowners,  and  does  not  create  a  duty  from  defendant  to  its 
employees.  The  duty  of  a  master  to  his  servant  requires  the 
exercise  of  reasonable  care,  not  only  to  provide  safe,  adequate  and 
suitable  machinery  and  appliances  for  his  use,  but  also  such  care 
to  keep  the  premises  upon  which  he  is  required  to  work 
in  a  condition  reasonably  safe  and  secure  for  the  perform- 
ance of  the  duties  required  of  him.  The  degree  of  care  must 
depend  largely  upon  the  character  of  duties  required  of  the 
servant,  the  peril  to  which  he  is  exposed  from  failure  to  observe 
it,  and  the  opportunity  he  has  for  avoiding  the  dangers.  There 
are  but  few,  if  any,  duties  a  servant  is  called  upon  to  perform 
which  are  attended  with  more  hazards  than  those  attending  the 
running  and  management  of  locomotives  and  trains  upon  rail- 
roads, and  the  care  the  law  requires  of  the  master,  in  respect  to 
providing  reasonably  adequate  and  safe  engines  and  cars,  is  no 
greater  than  that  required  in  furnishing  a  reasonably  safe  track, 
and  keeping  it  free  from  obstructions.  The  dangers  from  defects 
are  as  great  in  on^  as  the  other,  and  the  care  should  be  com- 
mensurate with  the  dangers.  Henry  v.  Railway  Co.,  109  Mo, 
493 ;  19  S.  W.  Rep.  239,  and  cases  cited.    We  are  taught  by 
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common  experience  that  cattle  and  other  animals,  nnless  restrained^ 
will  stray  upon  the  tracks  of  railroads,  and  cause  serious  and 
dangerous  obstructions  to  the  operation  of  trains  thereon ;  thereby 
imperiling  the  lives,  not  only  of  persons  carried,  but,  to  a  greater 
degree,  of  each  employee  engaged  in  the  duty  of  managing  them. 
We  can  see  no  reason  why,  at  common  law,  the  railroad  company 
would  not  as  well  be  required  to  use  reasonable  care  to  prevent 
such  obstructions  as  to  see  that  the  ties  and  rails  are  sound,  and 
the  roadbed  secure.  I  can  conceive  of  no  more  adequate  method 
that  could  be  adopted  by  a  railroad  corporation  for  keeping 
domestic  animals  off  the  track  of  its  road  than  that  of  inclosing  it 
by  fences.  So  it  has  been  held  that  if  the  want  of  a  proper 
fence  makes  a  railway  unsafe,  and  an  accident  happens  to  a 
passenger  in  consequence,  the  company  are  responsible  to  him, 
although  they  are  under  no  obligation  to  the  adjacent  landowner. 
Buxton  V.  Railway  Co.,  L.  R.,  3  Q.  B.  549.  It  is  true  that  the 
statute  requiring  railroad  corporations  to  fence  their  tracks  only, 
in  express  terms,  gives  to  the  owners  of  cattle  or  other  animals 
killed  or  injured  in  consequence  of  a  neglect  to  perform  this  duty 
a  right  of  action,  yet  it  has  been  held  in  this  state  that  the  law 
was  designed  likewise  for  the  protection  and  safety  of  the  travel- 
ing pubhc.  Briggs  V.  Railway  Co.,  Ill  Mo.  173 ;  20  S.  W. 
Rep.  32,  and  cases  cited.  The  United  States  Supreme  Court,  in 
discussing  the  MiBsouri  Fencing  Law,  and  its  constitutionality 
under  the  police  power,  uses  this  emphatic  language :  "  In  few 
instances  could  the  power  be  more  wisely  or  beneficially  exercised 
than  in  compelling  railroad  corporations  to  inclose  their  roads 
with  fences,  having  gates  at  crossings,  and  cattle  guards.  The 
speed  and  momentum  of  the  locomotive  render  such  protection 
against  accident,  in  thickly-settled  portions  of  the  country,  abso- 
lutely essential.  The  omission  to  erect  and  maintain  such  fences  and 
cattle  guards,  in  the  face  of  the  law,  would  justly  be  deemed  gross 
negligence."  Railway  Co.  v.  Humes,  115  XT.  S.  522 ;  6  Sup.  Ct. 
Rep.  110.  Thus,  while  the  statute  only  imposes  upon  the  corpora- 
tion, as  a  penalty  for  the  nonobservance  of  the  law,  double  damages 
for  animals  killed  or  injured,  the  duty  to  fence  is  made  oblig- 
atory. The  duty  is  absolute  and  unqualified,  and  is  reasonably 
supposed  to  have  been  intended  for  the  protection  of  all  per- 
sons upon  railroad  trains,  who  are  exposed  to  danger  by  such 
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obetmctions,  whether  they  be  passengers  or  employees.  The 
right  of  a  passenger  to  recover  for  personal  injuries  incurred  on 
account  of  such  negligence  has  been  declared  (Blair  y.  Bailroad 
Co.,  20  Wis.  254 ;  Fordyce  v.  Jackson,  66  Ark.  597 ;  20  S.  W. 
Rep.  528,  597 ;  Railway  Co.  v.  Wilson,  79  Tex.  371 ;  15  S.  W. 
Rep.  280),  and,  also,  of  a  parent  to  recover  for  the  death  of  an 
infant  child  who  wandered  upon  a  railroad  track  by  reason  of  a 
defective  fence,  and  was  struck  by  a  train.  Keyser  v.  Railway 
Co.,  56  Mich,  559 ;  23  N.  W.  Rep.  311 ;  Struettgen  v.  Railway 
Co.,  80  Wis.  498;  50  N.  W.  Rep.  407 ;  Isabel  v.  Railway  Co.,  60 
Mo.  484 ;  Singleton  v.  Railroad  Co.,  7  C.  B.  (N.  S.)  287  ;  Rail- 
road Co.  V.  Grablin,  38  Neb.  90 ;  56  N.  W.  Rep.  797.  We  are 
of  the  opinion  that  a  right  of  action  also  accrues  to  an  employee, 
engaged  upon  a  railroad  train,  for  injuries  received,  without  his 
own  fault,  by  reason  of  the  negligence  of  the  corporation  in  fail- 
ing to  comply  with  the  fencing  statute.  It  has  so  been  held, 
under  a  similar  statute,  by  the  New  York  Court  of  Appeals. 
Donnegan  v.  Erhardt,  119  N.  Y.  472 ;  23  N.  E.  Rep.  1051. 

2.  It  is  said,  in  the  next  place,  that  the  defective  fence  was  not 
the  direct  and  proximate  cause  of  the  accident.  ^'  The  proximate 
cause  of  an  event  must  be  understood  to  be  that  which,  in  a 
natural  and  continuous  sequence,  unbroken  by  any  new  cause, 
produces  the  event,  and  without  which  that  event  would  not  have 
occurred.  Proximity  in  point  of  time  or  space,  however,  is  not 
part  of  the  definition.  That  is  of  no  importance,  except  as  it 
may  afford  evidence  for  or  against  proximity  of  causation." 
Shear.  &  R.  Neg,  §  26.  Under  this  definition,  there  can  be  no 
doubt  that  the  n^ligence  in  failing  to  keep  the  fence  in  repair 
was  the  inunediate  cause  of  the  obstruction  of  the  track,  which, 
in  a  natural  and  continuous  sequence,  produced  the  derailment 
of  the  engine,  and  consequent  injury.  Without  the  defective 
fence,  the  deraihnent  and  injury  would  not  have  occurred.  The 
n^ligence  was  clearly  the  direct  cause  of  the  injury. 

3.  It  is  further  insisted  that  the  negligence  of  deceased,  in  dis- 
obeying the  plain  and  positive  rule  of  defendant,  which  required 
that  "freight  trains  must  be  under  control  when  approaching 
and  passing  through  all  stations,  and  be  prepared  to  stop  in  case 
the  track  is  obstructed,"  was  also  a  proximate  cause  of  the  injury, 
which  directly  contributed  thereto,  and  which  prevents  a  recov- 
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ery.  It  may  be  admitted  that  deceased  was  acting  in  violatloii 
of  the  rules  of  defendant  at  t]ie  time  the  engine  collided  with  the 
bull,  and  was  in  consequence  negligent ;  but  we  are  unable  to  see 
any  proximate  and  natural  connection,  as  a  cause,  between  this 
negligence  and  the  derailment  of  the  engine,  and  injury  and  death 
of  plaintiff's  husband.  Mere  negligence,  without  a  resulting 
damage,  can  no  more  be  pleaded  as  contributory  negligence  to 
defeat  an  action  than  it  can  be  charged  as  an  original  cause  of 
action.  The  connection,  as  a  producing  cause,  must  be  made  to 
appear  in  either  case.  '^  It  must  appear,  in  order  to  defeat  the 
right  of  action,  that  but  for  plaintiff^s  negligence,  operating  as  an 
efficient  cause  of  the  injury,  in  connection  with  the  fault  of 
defendant,  the  injury  would  not  have  happened.  Beach  Contrib. 
Keg.  §  34.  It  appears  impliedly  from  the  rule  itself,  and  directly 
from  the  testimony  of  the  superintendent  and  train  dispatcher  of 
defendant,  tliat  the  purpose  of  the  rule  was  to  avoid  collision^ 
obstructions  and  misplaced  switches  at  stations.  It  appears 
further  that  the  collision  which  resulted  in  the  derailment  of  the 
train  occurred  nearly  1,000  feet  from  the  firet  switch  of  the 
station  yards.  It  does  not  appear  that  the  engine  could,  by 
the  most  diligent  care,  have  been  held  under  such  control  as 
would  have  prevented  the  collision  after  the  danger  appeared. 
But  it  is  said  that  the  derailment  did  not  occur  immediately  from 
the  collision,  but  that  the  wheels  ran  safely  on  the  ties  until  the 
switch  was  reached  —  the  distance  of  nearly  1,000  feet  —  and 
the  engine  was  then  thrown  from  the  track  by  reason  of  coming 
into  the  switch  in  a  derailed  condition.  We  do  not  see  how 
this  circumstance  changes  or  shifts  the  proximate  cause  of  the 
accident  from  that  of  the  collision  with  the  bull  to  that  of  the 
violation  of  the  rule  in  question,  or  how  the  disregard  of  the  rule 
became  a  direct  and  contributing  cause  of  the  injury.  There  was 
no  intervening  cause  between  the  collision  and  the  final  disaster, 
except  the  contact  with  the  switches,  which  there  is  no  pretense 
that  deceased  could  have  avoided.  We  can  speculate  and  theo- 
rize as  we  may  as  to  what  course  of  conduct  might  have  avoided 
the  disaster,  but  the  fact  remains  that  the  direct  cause  was  the 
obstruction  of  the  track,  which  was  brought  about  by  the  negli- 
gence of  defendant,  and  the  consequences  of  which  could  not 
have  been  avoided  by  any  degree  of  care  deceased  could  have 
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exercised.    Wliat  might  have  been  the  result,  had  the  mle  been 
obeerved,  is  mere  speculation. 

4.  Again,  it  is  argued  that  deceased  was  negligent  in  remaining 
on  the  engine  while  running  1,000  feet  with  two  wheels  off 
the  rails.  This  contention  is  untenable,  for  two  reasons :  First, 
because  it  does  not  appear  from  the  evidence  that  the  course 
adopted  by  the  deceased  was  not  the  safest  and  most  prudent,  in 
the  circumstances ;  and,  second,  when  suddenly  exposed  to  great 
and  imminent  danger,  he  was  not  expected  to  act  with  that 
degree  of  prudence  and  wisdom  which  would  otherwise  liave 
been  required  of  him.  The  evidence  shows  that  deceased,  as 
floon  as  he  had  reversed  his  engine,  sounded  the  alarm,  and  put 
on  the  air  brakes ;  got  out  of  the  cab  onto  the  running  board  and 
steam  chest,  where  he  remained  until  the  engine  was  overturned. 
According  to  the  evidence,  he  thus  assumed  the  safest  position 
he  could  have  taken.  The  evidence  further  shows  that  when  an 
engine  is  running  rapidly,  with  two  of  its  wheels  off  the  rails, 
and  jumping  from  tie  to  tie,  it  pitches  and  jars  to  such  a  degree 
that  it  is  exceedingly  difficult  and  dangerous  to  jump  therefrom. 
One  witness,  an  engineer,  in  testifying  as  to  his  own  experience 
in  riding  an  engine  under  similar  circumstances,  stated :  "  It  was 
impossible  to  jump.  The  jar  of  the  engine  riding  the  ties  was 
sach  that  a  man  had  no  control  of  himself.  If  he  jumped  he 
would  fall  under.  He  would  have  no  use  of  his  limbs  at  all.  I 
could  not  gather  for  a  spring."  With  this  evidence,  we  could 
not  say  that  deceased  was  negligent  in  remaining  on  the  engine. 
Nor  can  we  say,  in  the  circumstances,  that  he  would  have  been 
chargeable  with  negligence,  though  he  did  not  adopt  the  safest 
and  best  course  to  avoid  injury.  Adams  v.  Bailroad  Co.,  74  Mo. 
554 ;  Siegrist  v.  Amot,  86  Mo.  208. 

This  disposes  of  the  questions  raised  on  the  demurrer  to  the 
evidence,  as  well  as  to  complaints  made  to  the  rulings  of  the 
court  in  giving  and  refusing  certain  instructions. 

5.  Complaint  is  made  of  the  refusal  of  the  court  to  give  the 
following  instruction  requested  by  defendant:  "The  jury  are 
instructed  that  if  the  defect  or  bad  condition  of  the  fence, 
whereby  the  bull  came  upon  the  track,  was  known  to  Dickson  as 
well  as  to  the  company,  there  can  be  no  recovery  in  this  case, 

^  voux. —  42 
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unless  the  evidence  shows  and  the  jnry  believe  that  Dickson 
notified  the  company  of  such  defect«in  the  fence,  and  was  induced 
to  remain  in  the  company's  employment  by  its  promise  that  the 
fences  should  be  repaired."  The  instruction  evidently  intended 
to  inform  the  jury  as  to  the  risks  deceased  assunxed  in  case  he 
knew  of  the  defective  fence,  and  continued  to  run  trains  over  the 
road  without  objection.  But  we  think  the  instruction,  as  asked^ 
was  misleading,  and  did  not  properly  declare  the  law,  in  that  it 
required  the  jury  to  find  as  a  fact  that  the  defect  in  the  fence 
was  known  to  deceased  "as  well  as  to  the  company."  The 
language  is  susceptible  of  the  interpretation  that  deceased  was 
tmder  the  same  obligation  to  inspect  and  ascertain  existing  defects 
as  was  required  of  the  corporation.  There  was  no  positive  proof 
that  either  Dickson  or  defendant  liad  actual  knowledge  of  the 
defects.  It  was  the  duty  of  the  defendant  to  use  reasonable  care, 
by  proper  inspection,  to  ascertain  whether  defects  existed.  This 
duty,  from  the  situation  of  the  fence  with  respect  to  the  track, 
and  from  the  nature  of  the  employment  and  duty  of  an  engineer, 
could  not  justly  have  been  required  of  deceased.  A  proper  and 
careful  discharge  of  his  duty  required  constant  watchfulness  of 
the  machinery  he  was  operating  and  of  the  track  before  him,  and 
the  rapidity  of  his  movement  made  it  impossible  to  examine  into 
the  condition  of  fencing  fifty  feet  away,  though  he  had  time  and 
opportunity  to  do  it.  We  think  deceased  could  not  have  been 
chargeable  with  notice  of  the  defect  unless  it  had  been  shown 
that  such  defects  were  so  common  and  apparent  that  they  could 
not  have  escaped  his  observation  while  properly  attending  to  his 
business.  It  could  not  be  said  of  him,  as  of  the  master,  that  he 
would  be  chargeable  with  knowledge  if  he  could  have  known  by 
the  exercise  of  due  care.  Before  he  can  be  charged  with  having 
assumed  risks  of  injury  from  defects  in  fences  it  was  necessary  to 
have  shown  that  he  had  knowledge  of  tliem,  but  knowledge  may 
have  been  inferred  by  the  jury  from  the  nature  of  tlie  defects  and 
the  opportunity  for  observation.  The  instruction  as  asked  was 
improper ;  and  the  court  was  not  required,  as  in  criminal  cases,  to 
correct  it  or  give  a  proper  one  on  the  question  intended  to  be 
covered.  Ko  error  being  shown  the  judgment  is  affirmed.  All 
concur.* 

♦  Reported  in  27  S.  W.  Rep.  476. 
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1.  Whether  statutory  duty  to  fence  track  inures  to  benefit  of  paesen- 
gera  and  employees  on  train  or  to  children  and  others  injured  in 
oonaequence  of  ane^rlect  of  the  duty.^The  decision  of  the  piincipal  case 
is  in  accordance  with  Donegan  y.  Erhardt,  110  N.  Y.  468 ;  2  Am.  R.  H.  Ar 
Corp.  Rep.  228.  Atchison,  T.  &  8.  P.  R.  Co.  v.  Reesman,  «0  Fed.  Rep.  87a, 
is  a  case  arising  under  the  Missouri  statute,  and  in  which  the  same  conclusion 
was  reached  as  in  the  princiiml  case  by  the  United  States  Circuit  Court  of 
Appeals.  It  was  there  held  that  where,  through  the  failure  of  a  railroad  com- 
pany to  erect  and  maintain  sufficient  fences,  as  required  by  the  Reyised  Stat- 
utes of  Missouri,  1889,  section  2611,  an  animal  gets  on  the  track,  causing  the 
derailment  of  a  train,  an  employee  on  the  train,  who  is  injured  by  the  acci* 
dent,  18  entitled  to  sue  the  company  therefor,  since  such  statutes  are  designed 
to  protect  the  persons  on  trains  as  well  as  the  cattle  owners.  The  court  says: 
"  The  contention  of  the  company  is  that  the  fence  statute  referred  to  was 
enacted  for  the  benefit  of  the  proprietors  of  adjoining  lands,  and  that  the 
plaintiff,  as  an  employee  of  the  railroad  company,  takes  nothing  by  reason  of 
the  failure  of  the  company  to  comply  with  its  terms.  It  is  doubtless  true  that 
when  a  right  is  giyen  by  statute  only  those  to  whom  the  right  is  in  terms 
giyen  can  ayail  themselyes  of  its  benefit,  but  it  does  not  follow  that  when  a 
duty  is  80  imposed  a  yiolation  of  that  duty  exposes  the  wrongdoer  to  liability 
to  no  person  other  than  those  specifically  named  in  the  statute.  On  the  con- 
trary, it  is  not  unreasonable  to  say  that  eyery  party  who  suffers  injury  by 
reason  of  the  yiolation  of  any  duty  is  entitled  to  recoyer  for  such  injuries.  At 
any  rate,  it  is  clear  that  the  fact  that  certain  classes  of  persons  were  intended 
to  be  primarily  protected  by  the  discharge  of  a  statutory  duty  will  not  neces- 
sarily preyent  others,  neither  named  nor  intended  as  primary  beneficiaries, 
from  maintaining  an  action  to  recoyer  for  injuries  caused  by  the  yiolation  of 
such  legislatiyc  command.  It  may  well  be  said  that,  though  primarily 
intended  for  the  benefit  of  one  class  it  was  also  intended  for  the  protection  of 
all  who  need  such  protection.  In  this  case  a  technical  argument  might  be 
made  from  the  mere  language  of  the  section.  It  proyides  that  the  corporation 
shall  be  liable  in  double  the  amount  of  all  damages,  not  only  for  those  '  done 
by  its  agents,  engines  or  can  to  horses,  cattle,' etc.,  but  also  for  those  done 
'by  reason  of  any  horses,  cattle,'  etc.,  '  escaping '  from  such  contiguous  fields. 
As  the  presence  of  the  steer  on  the  track  was  the  cause  of  the  derailing  of  the 
train,  and  as  that  steer  escaped  from  the  adjoining  field  through  the  defectiye 
fence,  it  may  plausibly  be  argued  that  the  recoyery  in  this  case  comes  within 
the  express  language  of  the  statute  as  being  for  damages  done  by  reason  of 
the  escape  of  the  steer  from  the  adjoining  field  through  the  defectiye  fence.  But 
we  do  not  care  to  rest  our  conclusions  upon  this  technical  construction.  The  pur- 
pose of  fence  laws  of  this  character  is  not  solely  the  protection  of  proprietors 
of  adjoining  fields. '  It  is  also  to  secure  safety  to  trains.  That  there  should 
be  no  obstruction  on  the  track  is  a  matter  of  the  utmost  importance  to  those 
who  are  called  upon  to  ride  on  railroad  trains.  Whether  that  obstruction  be 
a  log  placed  by  some  wrongdoer,  or  an  animal  straying  on  the  track,  the 
danger  to  the  trains,  and  those  who  are  trayeling  thereon,  is  the  same.  To 
preyent  such  obstruction  being  one  of  the  purposes  of  the  statute,  any  one 
whose  buflineflB  calls  him  to  be  on  a  train,  has  a  right  to  complain  of  the  com- 
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pany,  if  It  fails  to  comply  with  this  statutory  duty."  To  the  same  effect  are, 
LouisviUe,  N.  A.  &  C.  B.  Co.  v.  Hendricks,  128  Ind.  462;  28  N.  £.  Rep.  58^ 
4ind  Quackenbush  v.  Hailroad  Co.,  62  Wis.  411;  22  K  W.  Rep.  519;  Gulf,  etc., 
R  Co.  V.  Wilson,  79  Tex.  371;  15  South.  Rep.  208.  The  law  of  Texas,  however, 
is  left  somewhat  in  doubt  by  the  following  case:  An  engineer  was  injured  ia 
a  wreck  caused  by  a  collision  with  two  cows.  An  inclosure  had  been  fenced 
on  each  side,  but  no  cattle  guards  had  been  put  in,  of  which  the  engineer  had 
no  knowledge  until  he  entered  the  inclosure.  Revised  Statutes  of  Texas,  1879, 
articles  4240,  4242,  require  railroad  companies  to  place  cattle  guards,  when  ita 
track  enters  any  field  or  inclosure,  which  shall  be  so  constructed  as  to  protect 
«uch  field  or  inclosure  from  the  depredations  of  cattle.  Article  4244  provides 
that,  should  any  company  neglect  to  put  in  proper  cattle  guards,  is  shall  be 
liable  to  the  party  Injured  for  all  damages  that  may  result.  It  was  held  that 
the  statute  was  designed  solely  to  protect  the  inclosures,  and  the  failure  to  put 
in  cattle  guards  was  not  evidence  of  negligence.  Ward  v.  Bonner,  80  Tez. 
168;  15  8.  W.  Rep.  805. 

That  such  statutes  inure  to  the  benefit  of  children  straying  upon  the 
track,  is  held  in  Stuettgen  v.  Wisconsin  Central  R.  Co.,  80  Wis.  498;  50  N. 
W.  Rep.  407,  and  Hayes  v.  Illinois  Central  R.  Co.,  Ill  U.  S.  228;  4  Sup.  Ct. 
Rep.  369.  And  see  McCarthy  v.  Fitchburg  R  Co.,  154  Mass.  17;  27  N.  £. 
Rep.  778.  See,  also,  notes  to  Donegan  v.  Erhardt,  2  Am.  R  R.  &  Corp.  Rep. 
228,  281. 

d.  When  it  is  duty  of  railroad  company  to  fence  track,  though  not 
required  by  statute. — When  fences  are  reasonably  necessary  to  protect  the 
track  from  the  intrusion  of  animals,  the  duty  of  the  company  to  its  passengers 
and  employees  requires  it  to  construct  and  maintain  such  fences.  Fordyce  ▼. 
Jackson,  56  A^.  594;  20  S.  W.  Rep.  528.  See,  also,  2  Am.  R  R  &  Corp. 
Rep.  281. 
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(Supreme  Judicial  Court  of  Maine,  February  24,  1894.) 

1.  Cabbibbs.  Efvbct  of  acceptino  fbee  pass  without  bbadiko  con- 
BiTiOBS.  One  who  accepts  and  uses  a  free  pass,  as  a  pure  gratuity,  on  con* 
diUon  that  he  will  assume  all  risk  of  personal  injury,  must  be  deemed  to  have 
accepted  it  on  that  condition,  whether  he  reads  it  or  not. 

2.  YaLIDITT  of  CONDITIOB  on  FBBE  pass  BXEMPrmO  CABBIEB  FBOH  LIA- 
BILITY FOB  INJUBY.  Such  a  contract,  exempting  a  carrier  from  liability,  is  not 
prohibited  by  any  rule  of  public  policy  in  this  state,  and  is  effectual  to  exon- 
erate the  carrier  from  liability  for  the  negligence  of  his  servants. 

8.  Inception  of  belation  of  pabsenobb  and  cabbieb.  A  person  may 
become  a  passenger  before  the  transportation  has  actually  commenced. 

THIS  was  an  action  on  the  case  by  Marcia  E.  Bogers  against 
the  Kennebec  Steamboat  Company  to  recover  damages  for 
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personal  injuries  alleged  to  have  been  received  bj  the  plaintiff^ 
through  the  negligence  of  the  defendant's  servants,  while  attempt- 
ing to  pass  over  the  gangplank  or  bridge  from  the  defendant's 
wharf  in  Bath  to  their  steamboat,  on  the  20th  day  of  ly'ovember, 
1890.     Judgment  for  plaintiff.     Defendant  excepts. 

The  plaintiff  admitted  that  she  was  invited  bj  a  friend,  who 
had  a  pass  for  four  ladies,  to  go  from  Bath  to  Boston  by  boat,  but 
testified  that  she  never  saw  the  pass,  and  denied  that  at  the  time 
of  the  injury  she  was  traveling  on  a  pass,  or  had  any  knowledge 
or  notice  of  the  conditions  it  contained. 

A  material  part  of  the  declaration  is  as  follows : 
**  And  the  plaintiff  avers  further  that  on  the  day  last  mentioned, 
in  company  with  and  by  invitation  of  a  friend,  she  came  and  was 
lawfully  upon  said  wharf,  with  intention  to  go  thence  to  Boston 
on  the  last-mentioned  steamboat,  and  that  when  said  bridge  or 
slip  was  fixed  by  the  defendant  for  use,  and  was  open  for  such 
use  by  the  defendant,  and  divers  persons  then  standing  on  the 
wharf,  including  the  plaintiff  and  the  friend  aforesaid,  were  by 
the  defendant  invited  to  pass  upon,  across  and  over  said  bridge  to 
the  steamboat  aforesaid,  then  and  on  the  day  last  named  the 
plaintiff  did  enter  and  go  upon  said  bridge  or  slip,  as  so  invited 
by  the  defendant,  to  get  access  to  the  steamboat  aforesaid,  believ- 
ing that  the  same  bridge  was  safe  and  fit  for  use,  and  not  knowing 
the  contrary.  And  further,  the  plaintiff  alleges  that  when  she 
entered  upon  said  bridge  as  aforesaid,  she  understood  that  the 
friend  aforesaid  had  in  possession  a  pass  or  license  issued  by  the 
defendant  through  some  authorized  agent,  but  never  seen  by  the 
plaintiff,  whereby  the  plaintiff  was  entitled  to  go  upon  said  steam- 
boat from  Bath  to  Boston  without  the  payment  of  any  fare,  and 
that  the  plaintiff  then  and  there  intended  to  seasonably  ascertain 
whether  such  pass  or  license  was  in  possession  of  the  friend,  and, 
in  default  of  such  pass,  to  pay  to  the  defendant  at  the  ofiice  afore- 
said, or  elsewhere  as  the  defendant  might  prefer,  the  regular, 
usual,  legal  price  and  fare  charged  by  the  defendant  for  transpor- 
tation of  one  person  from  Bath  to  Boston,  and  had  in  her  posses- 
sion lawful  and  sufficient  money  to  make  the  payment  aforesaid." 

Weston  Thampsan^  for  plaintiff.  A.  0.  StUphen  and  Symonda^ 
Snow  dk  Ooohy  for  defendant. 
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Whitehouse,  J.  On  the  evening  of  November  20, 1890,  the 
defendant's  steamer  Kennebec  arrived  at  the  wharf  in  Bath  about 
half-past  five  o'clock,  on  her  regular  passage  from  Gardiner  to 
Boston.  There  was  a  fresh  breeze  from  the  northwest,  with  a 
flood  tide  and  freezing  temperature,  and  the  spray  from  the  wheels 
caused  ice  to  form  on  the  guards  of  the  steamer.  The  gangplank 
was  adjusted  so  as  to  form  a  bridge  or  passageway  between  the 
steamer  and  the  wharf.  The  plaintiff  had  come  down  from 
Brunswick  by  rail,  and  was  going  on  board  as  a  passenger  to  Bos- 
ton. She  was  on  the  gangplank,  and  with  a  single  step  more 
would  have  been  on  the  steamer,  when  suddenly,  by  reason  of 
tlie  swaying  of  the  boat,  the  end  of  the  gangplank  resting  on  the 
steamer  slipped  from  its  place  and  dropped  down  over  the  margin 
of  the  gaard.  The  lip  of  the  plank  was  thereby  thrown  upward 
and  backward,  the  edge  of  it  striking  the  plaintiff's  leg,  and 
inflicting  the  injury  of  which  she  complains. 

The  plaintiff  claims  that  the  defendant's  servants  were  guilty 
of  negUgence  in  the  management  of  the  gangplank,  and  in  this 
action  to  recover  damages  for  the  injury  thereby  sustained  a  ver- 
dict of  $3,950  was  rendered  in  her  favor. 

The  case  now  comes  to  this  court  on  exceptions  and  motion  for 
a  new  trial.  The  defendant  claims,  first,  that  the  evidence  fails 
to  show  any  negligence  on  the  part  of  the  defendant's  servants 
on  the  occasion  in  question,  and,  secondly,  that  the  plaintiff 
became  a  passenger  by  virtue  of  a  free  pass  which  had  printed 
on  the  back  of  it  an  express  condition  that  the  person  accepting 
it  must  assume  all  risk  of  personal  injury  while  using  it 

The  plaintiff  admits  that  she  was  invited  by  Miss  Niles  to  go  to 
Boston  by  boat  on  a  pass  in  company  with  Miss  Niles  and  her  two 
sisters.  Miss  Fannie  Niles  and  Mrs.  Kemick,  but  says  she  never 
saw  any  pass,  and  denies  that  at  the  time  of  the  accident  she  was 
traveling  on  a  pass.  She  further  says  that,  in  any  event,  she  had 
no  knowledge  of  any  condition  on  the  pass  in  question  which 
exempted  the  defendant  from  liability  for  personal  injuries,  and 
was  not  chargeable  with  any  knowledge  of  such  condition  which 
Miss  Niles  and  her  sisters  may  have  had.  It  is  further  contended 
that  the  terms  printed  on  the  back  of  the  pass  ought  not  to  be 
construed  as  a  contract  against  the  defendant's  liability  for  negli- 
gence, and  finally  it  is  insisted  that  it  was  not  competent  for  the 
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defendant,  as  a  common  carrier  of  passengers,  to  make  such  a 
stipulation  against  liability  for  negligence. 

1.  The  phdntifE  had  undoubtedly  consented  to  avail  herself  of 
the  benefit  of  a  free  pass  on  the  defendant's  steamer  to  Boston. 
Her  own  testimony  is  clear  and  unequivocal  on  this  point.  She 
was  informed  by  Miss  Niles  that  a  pass  had  been  obtained  '^  for 
four  ladies,"  and  accepted  her  invitation  to  go  in  place  of  one 
first  invited,  who  was  obliged  to  decline.  She  admits  that  it  was 
'^  distinctly  understood  "  that  she  was  to  go  on  the  pass,  and  that 
'^  no  doubt  was  expressed  by  any  one  "  as  to  her  '^  being  allowed 
to  go  on  it."  She  "  had  always  wished  to  go  by  boat,"  and 
accepted  with  pleasure  this  proffered  courtesy  from  her  friend. 
She  afterwards  stated  that  her  employer  would  not  have  consented 
for  her  to  leave  at  that  busy  season  but  for  the  favorable  oppor- 
tunity presented  to  her  of  going  on  a  pass.  She  went  from 
Brunswick  to  the  wharf  at  Bath,  and  stepped  upon  the  gang- 
plank of  the  steamer,  with  the  full  expectation  of  a  gratuitous 
passage  to  Boston,  and  with  no  intention  of  paying  her  fare. 
That  such  a  pass  was  actually  issued  by  the  defendant,  and  was 
in  the  possession  of  Mias  Niles,  on  the  steamer,  as  well  as  at 
Brunswick,  is  conclusively  shown  by  the  uncontradicted  testimony 
of  Miss  Kiles  and  Mrs.  Bemick.  It  was  presented  by  the  latter 
at  the  ticket  office  on  the  steamer  for  the  purpose  of  obtaining  a 
stateroom.  After  obtaining  the  key  the  ladies  went  up  stairs  to 
the  stateroom  assigned  them,  and  the  plaintiff  there  ascertained 
the  extent  of  her  injury.  The  pass  was  returned  to  Mrs.  Bemick 
when  she  received  the  key,  but,  in  the  excitement  and  confusion 
following  the  accident,  it  appears  to  have  been  lost.  Its  terms 
are  satisfactorily  shown,  however,  by  the  testimony  of  the  Niles 
sisters,  in  connection  with  a  copy  of  the  pass,  in  blank,  introduced 
in  evidence. 

It  is  equally  clear  that  the  plaintiff  had  become  a  passenger  at 
the  time  of  the  accident.  She  was  at  that  moment  within  the 
protection  of  the  defendant's  servants,  and  immediately  after  the 
injury  was  assisted  by  them  to  the  ladies'  cabin.  The  steamer 
then  left  the  wharf,  and  proceeded  on  her  course  down  the  river. 
It  was  soon  discovered,  however,  that  the  plaintiff's  wound 
required  the  attention  of  a  surgeon,  and  the  steamer  put  back  to 
the  wharf,  and  the  plaintiff  returned  to  Brunswick  that  night. 
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It  cannot  be  questioned  that  a  person  may  become  a  passenger 
before  the  transportation  has  actually  commenced,  and  before  he 
has  entered  the  carrier's  vehicle.  In  the  familiar  case  of  Brien 
V.  Bennett,  8  Car.  &  P.  724,  the  defendant's  omnibnswas  passing 
on  its  journey,  and  the  plaintiff  made  a  signal  for  the  driver  to 
stop  and  take  him  up.  The  omnibus  was  accordingly  stopped  for 
that  purpose,  and  the  door  opened ;  but  just  as  the  plaintiff  was 
putting  his  foot  on  the  step  the  omnibus  was  driven  along,  and 
the  plaintiff  thrown  upon  his  face  and  injured.  It  was  held  that 
the  stopping  of  the  omnibus  at  the  plaintiff's  request  implied  a 
consent  to  take  him  as  a  passenger,  and  that  thereupon,  in 
attempting  to  enter  the  carriage,  he  had  the  rights  of  a  passenger. 

In  Shannon  v.  Railroad  Co.,  78  Maine,  52 ;  2  Atl.  Ilep.  678,  a 
person  waiting  in  the  station  for  a  passage  on  a  train  soon  to 
depart  was  invited  by  the  ticket  agent  to  sit  in  an  empty  car 
standing  on  the  side  track  while  the  waiting  room  was  being 
cleaned ;  and  it  was  held  that  she  was  entitled  to  the  same  pro- 
tection from  the  company,  while  in  this  car,  as  if  in  the  regular 
waiting  room.  In  either  place  the  person  is  a  passenger  in  the 
care  of  the  company.  See,  also.  Smith  v.  Railway  Co.,  32  Minn, 
1 ;  18  N.  W.  Kep.  827 ;  Warren  v.  Railroad  Co.,  8  Allen,  227 ; 
Poucher  v.  Railroad  Co.,  49  N.  Y.  263 ;  Railroad  Co.  v.  Martin, 
111  111.  219 ;  AUender  v.  Railroad  Co.,  37  Iowa,  264 ;  Caswell  v. 
Railroad  Co.,  98  Mass.  194 ;  Hutch  Carr.  (2d  ed.)  §§  556-565. 

Upon  the  facts  disclosed  in  the  case  at  bar,  it  must  be  conceded 
that  at  the  time  of  the  accident  the  relation  of  passenger  and  car- 
rier between  the  plaintiff  and  the  defendant  had  been  fully  estab- 
lished. She  clearly  would  have  been  a  passenger  if  she  had  gone 
upon  the  gangplank  intending  to  procure  a  ticket  at  the  office, 
and  pay  her  fare,  and  she  was  not  the  less  so  because  travel- 
ing on  a  pass.  Hutch.  Carr.  §  565 ;  Shannon  v.  Railroad  Co., 
supra. 

2.  The  plaintiff  was  traveling  on  a  pass  with  the  following  con- 
ditions printed  on  the  back  of  it,  viz. :  "  The  person  who  accepts 
this  pass  thereby  assumes  all  risks  of  personal  injury,  and  loss  or 
damage  of  property,  while  using  it."  The  terms  of  this  condition 
are  clear  and  unmistakable.  Tliey  are  in  effect  the  same  as  those 
on  the  "free  ticket"  in  Quimby  v.  Railroad  Co.,  160  Mass.  366; 
23  K.   £.   Rep.   205,  and  are    sufficiently    comprehensive    to 
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oover  all  risks  of  personal  injury,  "  of  every  name  and  nature," 
iDcluding  those  arising  from  the  negligence  of  the  defendant's 
servants. 

But  it  does  not  appear  that  the  plaintiff  ever  saw  this  pass,  and 
she  claims  that  she  had  no  knowledge  of  the  condition  attached 
to  it,  and  never  assented  to  it.  It  is  in  testimony,  however,  that 
Miss  Niles,  who  procured  the  pass  at  Brunswick,  and  Mrs.  Bem- 
ick,  who  presented  it  at  the  ticket  office  on  the  steamer,  had  both 
examined  the  terms  of  it,  and  knew  that  it  contained  a  stipula- 
tion exonerating  the  defendant  from  liability  for  injuries.  Miss 
Fannie  Kiles  also  learned  from  her  sisters  that  there  was  such  a 
condition  on  it.  Miss  Niles  and  Mrs.  Bemick  both  testify  that  in 
a  conversation  with  the  plaintiff,  in  going  from  Brunswick  to  Bath, 
on  the  evening  of  the  accident,  it  was  remarked,  ^'  in  a  joking 
way,"  that  they  must  be  very  careful,  as  they  were  traveling  on  a 
pass,  at  their  own  risk,  and  could  not  recover  any  damages  if  they 
were  injured ;  and  on  two  or  three  other  occasions,  before  they 
reached  the  wharf,  allusion  was  made,  in  the  plaintiff's  hearing, 
to  the  fact  that  they  were  "  on  a  pass,  at  their  own  risk."  The 
plaintiff  says  she  has  no  recollection  of  any  such  conversation, 
and  never  understood,  as  a  matter  of  fact,  that  they  were  travel- 
ing at  their  own  risk,  by  reason  of  express  conditions  on  the  pass, 
or  otherwise.  However  that  maybe,  the  defendant  contends  that, 
in  procuring  the  pass,  Miss  Niles  may  properly  be  deemed  to  have 
acted  as  agent  for  those  who  accepted  its  benefits,  and  that  the 
plaintiff  is  legally  chargeable  with  the  knowledge  possessed  by 
her  agent. 

But,  in  the  view  here  taken  of  the  law,  it  is  unnecessary  to 
determine  whether  either  of  the  ladies  traveling  on  the  pass  ever 
read  the  conditions  on  the  back  of  it,  or  had  actual  knowledge 
of  the  terms  on  which  it  was  granted.  It  was  evidently  issued  to 
"  Miss  Niles  and  three  ladies,"  or  contained  some  equivalent  gen- 
eral description  of  the  beneficiaries  intended.  The  plaintiff  con- 
sented to  become  one  of  them.  It  is  immaterial  that  she  was  not 
the  actual  custodian  of  the  pass.  When  she  availed  herself  of 
the  privil^es  secured  by  it,  it  became  her  pass,  as  fully  and 
effectually  as  that  of  Miss  Niles.  She  knew  that  it  was  a  mere 
gratuity,  and  she  had  an  opportunity  to  ascertain  if  any  condi- 
TOL.  X. —  48 
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tions  were  attached  to  the  gift  Her  omiflsion  to  inform  herself 
of  its  terms  could  give  her  no  additional  rights.  The  acceptance 
of  a  conditional  gift  necessarily  involves  a  compliance  with  the 
conditions.  A  person  accepting  and  traveling  upon  a  free  pass, 
with  conditions  clearly  expressed  upon  it,  must  be  deemed  to 
have  accepted  it  upon  such  conditions,  whether  he  reads  them  or 
not.  This  doctrine  is  elementary  in  the  law  of  contracts,  and  is 
distinctly  supported  by  the  authorities  respecting  agreements  for 
the  carriage  of  passengers  as  well  as  contracts  for  the  transporta- 
tion of  goods  and  other  bailments. 

In  Quimby  v.  Bailroad  Co.,  supra,  the  plaintiff  was  traveling 
on  a  free  ticket  which  he  had  solicited  as  a  pure  gratuity  from 
the  general  manager  of  the  company.  On  the  back  of  it  was 
printed  an  agreement  that  he  should  assume  all  risk  of  accidents, 
and  on  the  face  of  it  were  these  words :  ^^  Provided  he  signs  the 
agreement  on  the  back  hereof."  In  fact,  however,  this  agree- 
ment was  not  signed  by  the  plaintiff,  but  the  court  said :  "  The 
fact  that  the  plaintiff  had  not  signed  it,  and  was  not  required  to 
sign  it,  we  do  not  regard  as  important.  Having  accepted  the 
pass,  he  must  have  done  so  on  the  conditions  fully  expressed 
therein,  whether  he  actually  read  them  or  not."  In  Fonseca  v. 
Steamship  Co.,  153  Mass.  553 ;  27  N.  E.  Rep.  665,  it  appeared 
that  the  plaintiff's  attention  was  not  called  to  the  provisions  of 
his  passage  ticket  limiting  the  defendant's  liability,  but  the  court 
held  that  the  defendant  had  a  right  to  assume  that  he  assented  to 
its  provisions,  and  that  they  were  equally  binding  on  him  as  if  he 
had  read  them. 

With  respect  to  this  question,  the  rules  of  law  are  applicable 
alike  to  contracts  for  the  carriage  of  passengers  and  for  the 
transportation  of  goods.  In  Hill  v.  Railroad  Co.,  144  Mass.  284 ; 
10  N.  £.  Rep.  836,  there  was  a  clause  in  the  shipping  agreement 
limiting  the  liability  of  the  company  to  certain  valuations.  The 
plaintiff  offered  evidence  that  his  agent  never  read  the  shipping 
agreement  which  he  signed,  although  he  had  full  opportunity  to 
do  so,  and  did  not  in  fact  know  that  it  contained  any  valuation  of 
the  animals.  But  it  was  held  that  the  plaintiff  was  bound  by  the 
agreement  made  in  his  behalf  by  his  agent.  So,  in  Squire  v. 
Railroad,  98  Mass.  239,  it  was  held  that  the  plaintiff  was  bound 
by  a  similar  shipping  agreement,  although  his  agent  signed  it 
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without  reading  it  or  informing  himself  of  its  contents.  See, 
also,  Grace  v.  Adams,  100  Mass.  505 ;  Eailroad  v.  Chipman,  146 
Mass.  lOY ;  14  N.  E.  Rep.  970 ;  Hill  v.  Railroad  Co.,  73  K  Y.  351 ; 
Parke  v.  Railway  Co.,  2  C.  P.  Div.  416 ;  Harris  v.  Railway  Co., 
1  Q.  B.  Div.  515.  The  same  principle  is  illustrated  in  contracts 
other  than  for  transportation.  Reinstein  v.  Watts,  84  Maine, 
139 ;  24  Atl.  Rep.  719,  and  authorities  cited  ;  Rice  v.  Manufac- 
turing Co.,  2  Cush.  80  ;  Insurance  Co.  v.  Buffum,  115  Mass.  343. 

Upon  this  branch  of  the  case  at  bar,  the  following  instructions, 
among  others,  were  requested  by  the  defendant,  viz. : 

^'A  person  accepting  and  traveling  upon  a  free  pass,  with  cer- 
tain conditions  upon  it,  must  be  deemed  to  have  accepted  it  on 
snch  conditions,  whether  he  reads  and  signs  them  or  not." 

"  If  the  pass  was  written  to  ^  Miss  Niles  and  three  ladies,'  or  in 
any  other  similar  general  terms,  and  the  plaintiff  accepted  it,  and 
intended  to  go  upon  it,  as  one  of  the  ladies  referred  to  in  it,  then 
the  plaintiff  would  be  bound  by  the  terms  of  the  pass,  and  cannot 
recover." 

These  requests  were  evidently  prepared  with  direct  reference 
to  the  authorities  above  cited  and  .the  principles  above  stated,  but 
the  presiding  judge  refused  to  give  the  former  request,  and,  with 
respect  to  the  latter,  said  to  the  jury :  "  I  give  you  that  with  this 
addition :  that  if  she  accepted  it,  and  knew  the  conditions  that 
the  pass  imposed."  The  judge  further  instructed  the  jury  upon 
this  point,  inter  alia,  as  follows :  '^  It  is  not  sufficient  that  the 
writing  was  on  the  back  of  the  pass  which  was  in  the  hands  of 
Miss  Niles.  *  *  *  In  order  to  relieve  the  defendant  com- 
pany  from  liability  under  that  contract,  the  words  written  upon 
the  back,  placed  there  by  the  common  carrier,  must  have  been 
assented  to  by  the  person  receiving  the  benefit  of  the  pass.  *  *  * 
If  you  should  find  that  she  expected  to  travel  on  a  pass,  simply, 
without  knowing  that  any  conditions  were  attached  to  it,  *  *  * 
or  if  she  never  assented  to  the  conditions,  then  the  defendant 
would  be  liable  for  the  negligence  of  its  servants." 

This  language  of  the  charge,  in  connection  with  the  refusal  to 
give  the  requested  instructions,  necessarily  gave  the  jury  to  under- 
stand that  something  more  was  required  of  the  plaintiff  than  the 
acceptance  and  use  of  the  pass,  to  constitute  an  assent  to  the  con- 
ditions imposed.     This  must  be  deemed  erroneous. 
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3.  The  plaintifi  finally  sets  up  the  more  radical  contention  that 
the  condition  on  the  back  of  the  pass  is  not  a  valid  and  binding 
one,  for  the  reason  that  it  is  not  competent  for  a  common  carrier 
of  passengers  to  stipulate  against  liability  for  injuries  arising  from 
his  negligence.  It  is  accordingly  insisted  that  the  instruction  of 
the  presiding  judge  that  the  plaintiff  could  not  recover  if  she 
assented  to  the  teinns  of  the  pass,  imposing  nonliability  as  a  con- 
dition of  granting  it,  was  too  favorable  to  the  defendant,  and, 
even  if  there  was  error  in  the  ruling  above  considered,  respecting 
the  evidence  of  such  assent,  the  defendant  is  not  aggrieved,  and 
exceptions  ought  not  to  be  sustained. 

It  is  an  undisputed  fact,  in  evidence  in  this  case,  that  there  waa 
no  valuable  consideration  whatever  for  the  granting  of  the  pass* 
It  was  purely  a  matter  of  courtesy  and  gratuity.  This  court  is 
thus,  for  the  first  time,  brought  face  to  face  with  the  inquiry 
whether  public  policy  will  tolerate  the  exemption  of  a  carrier 
ttom  liability  for  injuries  to  free  passengers,  resulting  from  the 
negligence  of  his  servants.  The  precise  question  has  not  often 
been  decided  in  other  jurisdictions,  but  it  is  one  with  respect  to 
which  courts  of  great  respectability  and  high  authority  have 
reached  opposite  conclusions.  It  cannot  be  said  that  there  is  any 
eBtabUshed  or  prevailing  American  doctrine  upon  the  question, 
and  the  court  is  free  to  adopt  the  view  which  seems  to  be  most  iu 
harmony  with  the  principles  of  justice  and  sound  reason,  and 
such  considerations  of  public  welfare  as  may  be  involved  in  the 
inquiry. 

The  general  doctrine  of  bailments  has  always  been  subject  to 
the  watchful  care  and  scrutiny  of  public  policy,  and  the  law  of 
common  carriers  has  undoubtedly  been  developed  and  molded 
under  its  controlling  influence.  But  the  carriage  of  passengers  is 
not  bailment,  properly  speaking;  and,  while  there  are  obvious 
analogies  between  this  service  and  the  transportation  of  goods, 
liie  distinction  between  them,  though  practically  modified  in  the 
progress  of  society,  has  never  been  abrogated  by  the  law.  A 
public  carrier  may  transport  both  passengers  and  goods  by  the 
same  conveyance  and  at  the  same  time,  but  the  nature  of  the 
responsibility  incurred  with  respect  to  them  is  legally  different. 
As  a  common  carrier  of  goods  he  is  an  insurer  against  everything 
but  the  act  of  God  and  the  public  enemies.    As  a  carrier  of  pas- 
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lengers  he  is  liable  for  the  utmost  care  and  vigilance  consistent 
with  the  character  and  mode  of  the  conveyance,  but  is  not  account* 
able  for  failure  to  take  every  possible  precaution  against  danger 
and  accident.  libby  v.  Eailroad  Co.,  85  Maine,  34 ;  26  Atl.  Eep. 
943,  and  authorities  cited.  It  must  be  kept  in  mind,  however, 
that  a  common  carrier  is  one  who  undertakes,  for  hire,  to  transport 
the  goods  of  all  who  choose  to  employ  him,  and  that  no  person  is  in 
law  deemed  a  common  carrier  who  does  not  carry  for  hire.  Edw. 
BaUm.  426  ;  Schouler  Bailm.  §  405 ;  Hutch.  Carr.  §  57.  So  when 
it  is  declared  in  Willis  v.  Railway  Co.,  62  Maine,  489,  to  be  well- 
settled  law  that  common  carriers  cannot  stipulate  for  exemption 
from  responsibility  for  losses  occasioned  by  the  negligence  of  them- 
selves or  their  servants,  reference  is  had  only  to  contracts  to  carry 
goods  for  hire.  But  ever  since  the  "  well-ordered  exposition  of  the 
English  law  of  bailments "  in  the  celebrated  case  of  Coggs  v. 
Bernard,  2  Ld.  Baym.  909 ;  1  Smith  Lead.  Cas.  354,  those  who 
undertake  the  gratuitous  carriage  of  goods  are  deemed  private 
carriers,  and  held  liable  only  as  mandataries;  that  is,  only  for 
losses  resulting  from  gross  negligence.  And  these  may,  by  con- 
tract, protect  themselves  against  liabiUty  for  all  losses  except 
those  occasioned  by  their  malfeasance  or  fraud.  Hutch.  Carr. 
1 14.  It  is  true  that  in  the  absence  of  any  agreement  to  the  con- 
trary, when  a  carrier  has  admitted  a  person  to  the  rights  of  a  pai»» 
senger,  he  owes  him  the  same  care  and  protection,  when  travel- 
ing on  a  free  pass,  as  when  he  has  paid  the  usual  fare.  Other- 
wise than  this,  there  seems  to  be  nothing  suggested  by  the  analo- 
gies between  the  settled  law  of  common  carriers  of  goods  and 
that  of  passenger  carriers  which  miUtates  against  the  right  claimed 
for  the  latter  to  protect  themselves  by  contract  against  Uability 
for  negligence  with  respect  to  gratuitous  passengers.  . 

It  has  been  the  tendency  of  the  English  courts,  from  an  early 
period,  to  recognize  the  power  of  carriers  to  limit  their  liability 
with  respect  to  both  goods  and  passengers ;  and,  under  the  con- 
struction given  to  the  several  acts  of  parliament  in  later  years,  a 
common  carrier  in  England  has  practically  unlimited  power  to 
provide  by  contract  against  liability  for  negligence.  In  McCaw- 
ley  V.  Railway  Co.,  (1872)  L.  R,  8  Q.  B.  57,  the  plaintiff  was 
traveling  on  a  "  drover's  pass,"  which  provided  that  he  should 
travel  at  his  own  risk,  and  it  was  held  that  the  defendant  was  not 
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liable  even  for  gross  negligence.  Cocbbubn,  Oh.  J.,  said :  "  It 
was  agreed  that  the  plaintiff  should  be  carried  at  his  own  risk, 
which  must  be  taken  to  exclude  all  liability  on  the  part  of  the 
company  for  any  negligence  for  which  they  would  otherwise  have 
been  liable."  Quain,  J.,  said :  "  Negligence,  even  gross,  is  the 
very  thing  which  the  contract  stipulates  that  the  defendant  shall 
not  be  liable  for."  See,  also,  Gallin  v.  Bailway  Co.,  L.  R.,  10 
Q.  B.  212 ;  Alexander  v.  Railway  Co.,  33  U.  C.  Q.  B.  474. 

The  decisions  of  the  New  York  and  New  Jersey  courts  also 
fully  sustain  the  right  of  the  carrier  to  contract  with  free  passen- 
gers against  liability  for  all  degrees  of  negligence,  provided  the 
exemption  is  in  clear  and  unmistakable  terms.  Wells  v.  Railroad 
Co.,  24  N.  Y.  181 ;  Pouchcr  v.  Railroad  Co.,  49  N.  Y.  263 ; 
Magnin  v.  Dinsmore,  56  N.  Y.  168 ;  Dorr  v.  Navigation  Co.,  11 
N.  Y.  485 ;  Kinney  v.  Raiboad  Co.,  32  N.  J.  Law,  409.  See, 
also.  Railroad  Co.  v.  Bishop,  50  Gra.  465.  Some  courts  seek  to 
distinguish  the  different  degrees  of  negligence,  and  concede  the 
right  to  make  such  exemption  as  to  a  free  passenger  in  all  cases 
of  ordinary  negligence,  but  decline  to  extend  the  doctrine  to 
cases  of  gross  negligence.  Railroad  Co.  v.  Read,  37  111.  484 ; 
Railroad  Co.  v.  Mundy,  21  Ind.  48.  And  others  refuse  to  give 
effect  to  any  stipulation  absolving  the  carrier  from  liability  for 
any  degree  of  negligence.  Railroad  Co.  v.  Henderson,  51  Penn. 
St.  315 ;  Railroad  Co.  v.  Curran,  19  Ohio  St.  1 ;  Jacobus  v.  Rail- 
road Co.,  20  Minn.  125  (Gil.  110) ;  18  Am.  Rep.  360 ;  Railroad 
Co.  V.  McGown,  65  Tex.  640. 

In  the  great  case  of  Railroad  Co.  v.  Lockwood,  17  Wall,  357, 
the  federal  court  reached  the  conclusion  that  a  condition  on  a 
"  drover's  pass,"  requiring  the  person  using  it  to  travel  at  his  own 
risk,  was  npt  a  valid  and  effectual  one,  and  could  not  exonerate 
the  carrier  from  liability  for  negligence.  It  is  important  to  notice, 
however,  that  this  decision  is  put  on  the  ground  that  a  drover's 
pass  was  issued  as  a  part  of  the  contract  for  the  carriage  of  the 
cattie,  and  could  not  be  deemed  a  gratuitous  one.  At  the  close  of 
the  elaborate  opinion  in  the  case  is  a  distinct  finding  ^'  that  a 
drover  traveling  on  a  pass  such  as  was  given  in  this  case,  for  the 
purpose  of  taking  care  of  his  stock  on  the  train,  is  a  passenger 
for  hire."  The  same  doctrine  was  applied  in  the  later  case  of 
Railway  Co.  v.  Stevens,  95  U.  S.  655.    There  the  servant  of  an 


BoosBs  y.  Kennebeo  Steamboat  Co.  343 

inyentor  obtained  a  pass  to  see  an  officer  of  the  road  in  regard  to 
the  nse  of  a  new  coupling.  As  in  the  case  of  the  drover,  it  was 
held  that  he  was  a  passenger  for  hire,  and  not  bonnd  by  the  con- 
dition that  he  should  travel  at  his  own  risk.  In  each  of  these 
cases  it  is  explicitly  stated  that  it  was  not  the  purpose  of  the  court 
to  express  any  opinion  as  to  the  result  which  might  have  been 
reached  if  the  plaintiff  had  been  a  free  passenger,  instead  of  one 
for  hire.  These  decisions  of  the  federal  court,  therefore,  have  no 
application  to  the  precise  question  here  raised.  See  an  interesting 
discussion  of  this  question  by  Mr.  Schouler  in  American  Law 
Eeview  for  March- April,  1892. 

On  the  other  hand,  the  highest  courts  of  Massachusetts  and 
Connecticut,  in  able  and  exhaustive  opinions  of  recent  date,  have 
held,  confidently  and  without  hesitation,  that  such  special  con- 
tracts, relieving  the  carrier  from  liability  to  free  passengers,  are 
not  forbidden  by  any  principle  of  public  policy.  Griswold  v. 
Eailroad  Co.,  53  Conn.  971 ;  4  Atl.  Rep.  261 ;  Quimby  v.  Rail- 
road Co.,  150  Mass.  865 ;  28  N.  E.  Rep.  205.  In  the  former  case 
(decided  in  1885)  the  plaintifPs  intestate  was  a  youth  employed 
by  the  keeper  of  a  railroad  restaurant,  and  had  a  free  pass,  con- 
ditioned that  he  should  travel  at  his  own  risk.  He  used  it 
especially  in  running  on  the  train  to  sell  fruit  and  sandwiches,  but 
at  the  time  of  the  accident  was  traveling  on  his  private  account, 
as  the  pass  authorized  him  to  do.  The  court,  finding  that  the 
railway  had  no  direct  interest  in  the  restaurant,  or  the  traffic  on 
the  cars,  decided  that  the  plaintiff  was  strictly  a  free  passenger ; 
and,  although  he  was  killed  in  a  collision  resulting  from  the 
gross  negligence  of  the  defendant's  servants,  it  was  held,  after  a 
careful  examination  of  the  authorities,  that  he  was  bound  by  the 
terms  of  his  pass,  and  the  defendant  was  not  liable. 

But  Quimby  v.  Railroad  Co.,  supra,  is  an  important  authority 
still  more  directly  in  point.  In  this  case  the  plaintiff  was  unques- 
tionably a  free  passenger.  The  pass  was  given  him  "  at  his  own 
solicitation,  and  as  a  pure  gratuity,"  with  a  condition  upon  it  that 
he  should  ^'  assume  all  risk  of  accident,  of  every  name  and 
nature."  In  the  opinion,  by  Mr.  Justice  Devens,  the  court  says : 
"In  such  instances,  one  who  is  ordinarily  a  common  carrier  does 
not  act  as  such,  but  is  simply  in  the  position  of  a  gratuitous 
bailee.     *    ♦    ♦    The  service  which  he  undertakes  to  render  is 
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outside  of  his  regular  duties.  The  plaintiff  was  in  no  way  con* 
strained  to  accept  the  gratuity  of  the  defendant.  It  had  been 
yielded  to  him  only  on  his  own  solicitation.  When  he  did,  there 
is  no  rule  of  public  policy,  we  think,  that  prevented  the  carrier 
from  prescribing,  as  the  condition  of  it,  that  it  should  not  be 
compelled,  in  addition  to  carrying  the  passenger  gratuitously,  to 
be  responsible  to  him  in  danuiges  for  the  negligence  of  its 
servants." 

This  result  seems  to  be  clearly  in  harmony  with  the  principles 
of  justice  and  common  right.  The  term  "public  policy,"  or 
"  policy  of  the  law,"  suggests  but  a  vague  and  uncertain  principle, 
and  sometimes  seems  to  be  invoked  as  authority  for  a  decision 
when  a  more  definite  reason  cannot  readily  be  assigned.  In 
what  manner  the  public  welfare  or  the  safety  of  human  life  is 
involved,  or  any  of  the  cherished  interests  of  the  law  are  invaded, 
by  allowing  one  out  of  a  hundred  passengers  to  traval  on  a  pass  at 
his  own  risk,  does  not  clearly  and  satisfactorily  appear.  In  most 
instances,  it  is  believed,  free  passes  are  solicited  by  the  traveler, 
not  proffered  by  the  carrier.  The  fact  that  a  gratuitous  passenger 
must  travel  at  his  own  risk  will  surely  operate  as  an  incentive  to 
greater  care  and  caution  on  liis  part,  and  tend  to  diminish  the 
number  of  passes  issued.  The  probability  that  the  cases  of  free 
transit  wiU  be  so  numerous  as  to  induce  any  relaxation  of  the 
rules  of  prudence  and  vigilance  on  the  part  of  the  carrier  is  too 
remote  to  have  weight  as  argument.  He  is  constantly,  and,  it 
would  seem,  sufficiently  reminded  of  his  obligations  to  tlie  public, 
in  the  most  forcible  and  effectual  manner,  by  the  numerous  claims 
and  large  verdicts  in  favor  of  those  injured  who  travel  for  hire. 
JSTor  is  the  number  of  passes  likely  to  be  so  great  as  to  involve 
the  public  interest  by  an  increase  in  the  rates  of  fare.  In  this 
state,  furthermore,  the  rates  of  fare  on  railroads  are  subject  to 
the  control  of  the  legislature  or  the  railroad  commissioners. 
Eev.  St.  chap.  61,  §§  9,  43. 

In  this  case  there  is  no  suggestion  of  defective  appliances  or 
incompetent  servants.  The  gangplank  was  used  continuously 
after  the  accident  as  before.  It  is  claimed  that  there  was  negli- 
gence on  the  part  of  the  defendant's  servants  in  the  adjustment 
and  management  of  the  gangplank,  under  the  peculiar  conditions 
existing  at  that  time.     It  is  not  pretended  tliat  there  was  any 
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willful  misconduct,  and  it  cannot  reasonably  be  claimed  that  there 
was  gross  negligence  on  the  part  of  the  defendant.  There  is, 
therefore,  no  occasion  to  draw  a  distinction  between  the  degrees 
of  negligence,  if  such  a  distinction  is  deemed  legal  and  practicable 
in  any  case. 

The  conclusion  is  that  one  who  accepts  and  uses  a  free  pass,  as 
a  pure  gratuity,  on  condition  that  he  will  assume  all  risk  of  per- 
sonal injury,  must  be  deemed  to  have  accepted  it  on  that  con- 
dition, whether  he  reads  it  or  not ;  and  such  a  contract  is  not  pro- 
hibited by  any  rule  of  public  policy  in  this  state,  but  is  efiectual 
to  exonerate  the  carrier  from  liability  for  the  negligence  of  his 
servants. 

Exceptions  sustained. 

Haskell,  J.,  concurred  in  the  result  only. 

1.  Gratuitous  passengers  —  limiting  liability  for  negligence. —  The 
cases  on  this  question  are  collected  in  note  to  Muldoon  v.  Seattle  City  R.  Co. , 
9  Am.  R.  R.  &  Corp.  Rep.  715.  The  case  of  Muldooa  has  again  been  before 
the  Supreme  Court  of  Washington,  and  that  court  has  again  affirmed  the 
position  that  a  person  receiving  a  free  pass  on  a  railroad  is  bound  by  the  con- 
ditions printed  thereon  in  regard  to  personal  injuries  due  to  the  carrier's  negli- 
gence, and  also  decided  that  the  fact  that  plaintiff  was  unaware  of  the  con- 
ditions printed  on  the  back  of  the  pass  is  immaterial.  Muldoon  v.  Seattle  City 
Ry.  Co.,  (Wash.)  88  Pac.  Rep.  095.  It  was  also  held  in  the  same  case  that  in 
an  action  against  a  carrier  for  personal  injuries  received  by  plaintiff  while  rid- 
ing on  a  free  pass,  plaintiff  is  estopped  to  assert  that  the  pass  was  void,  being 
issued  to  him  as  a  public  officer,  in  violation  of  the  law.    Ibid. 

2.  A  contract  liniiting  liability  is  governed  by  the  lex  loci  contractus. 
—  A  contract  by  a  carrier,  limiting  its  liability  for  damage  occasioned  by  its 
negligence,  is  governed  by  the  lex  loci  contractus  Fairchild  v.  Philadelphia, 
W.  &  B.  R.  Co..  148  Penn.  St.  527  ;  24  Atl.  Rep.  79 ;  Potter  v.  The  Majestic, 
9  C.  C.  A-  161;  60  Fed.  Rep.  624;  Wufferman  v.  The  Carib  Prince,  68  Fed. 
Rep.  266. 

8.  Express  messengers — effect  of  contract  between  express  company 
and  railroad  company  limiting  liability  of  the  latter. —  An  express  mes- 
senger in  charge  of  an  express  car  carried  upon  a  railroad  in  pursuance  of  a 
contract  between  his  employer  and  the  railroad  company,  is  not  chargeable,  in 
the  absence  of  actual  notice,  with  knowledge  of  a  stipulation  therein,  under 
which  it  is  claimed  that  the  railroad  company  is  exempt  from  liability  for 
negligently  causing  his  death.  Brewer  v.  New  York,  L.  E.  &  W.  R.  Co.,  124 
N.  Y.  89 :  26  N.  £.  Rep.  324.  The  contract  with  the  express  company  cannot 
operate  to  relieve  the  railroad  company  from  the  same  duty  to  protect  the  mes- 
senger that  it  owes  any  other  passenger,  or  from  the  same  liability  for  its 

*  Reported  in  29  Atl.  Rep.  1069. 
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negligence.  Ibid.  This  decision  was  by  the  Second  Division.  The  Court  of 
Appeals  proper  in  a  case  shortly  after  decided  came  to  the  same  conclusion  on 
different  grounds.  Eenney  v.  New  York  Central  &  H.  R.  R.  Co.,  125  N. 
Y.  422;  26  N.  £.  Rep.  626.  They  held  that  a  carrier's  contract  of  immunity 
from  the  consequences  of  the  negligence  of  its  employees  must  be  expressed 
in  unequivocal  terms,  and  that  it  was  not  so  expressed  in  the  contract  in  ques- 
tion. The  contract  in  question  provided  that  the  railroad  company  is  **  hereby 
expressly  released  from  and  guaranteed  against  any  liability  for  any  damage 
done  to  the  agents  of  the  [express  company],  whether  in  their  employ  as  mes- 
sengers or  otherwise." 

4.  Effect  of  limitatioxifl  on  back  of  pasoag^e  ticket — when  void  as 
amounting  to  a  mere  notice. —  A  steamship  passenger  ticket  contained  an 
agreement  to  carry  a  passenger  and  a  certain  quantity  of  luggage,  and 
included  several  notices  and  directions,  but  did  not  refer  to  any  other  condi- 
tions. At  the  bottom  were  the  words  "  See  back,"  and  on  the  back  of  the 
ticket  was  a  statement  that  the  ticket  was  subject  to  several  conditions,  among 
which  was  one  attempting  to  relieve  the  carrier  from  liability  for  perils  of  the 
sea.  Held,  that  this  condition  was  not  binding,  since  it  was  an  attempt  to 
limit  the  carrier's  common-law  liability  by  a  mere  notice,  not  incorporated  into 
the  contract  of  carriage.  Potter  v.  The  Majestic,  9  C.  C.  A.  161;  60  Fed.  Rep. 
624.  In  this  case  the  contract  was  made  in  England  and  was  decided  upon  com- 
mon-law principles.  The  condition  referred  to  was  as  follows:  ' '  (3)  Neither  the 
shipowner  nor  the  passage  broker  or  agent  is  responsible  for  loss  of  or  injury 
to  the  passenger  or  his  luggage  or  personal  effects,  or  delay  on  the  voyage, 
arising  from  steam,  latent  defects  in  the  steamer,  her  machinery,  gear  or 
fittings,  or  from  act  of  God.  queen's  enemies,  perils  of  the  sea  or  rivers, 
restraints  of  princes,  rulers  and  peoples,  barratry  or  negligence  in  navigation^ 
of  the  steamer  or  of  any  other  vessel."  Of  this  the  court  says:  "Turning 
now  to  the  ticket  which  was  issued  to  the  libelants,  we  find  that  certain  direc- 
tions are  expressed  in  the  body  of  the  ticket,  which,  with  two  notices  to  pas- 
sengers, are  expressly  said  to  form  part  of  the  contract,  and  no  other  condi- 
tion is  referred  to  in  the  body  of  the  agreement.  At  the  foot  of  the  page,  by 
the  words  '  See  back,'  the  purchaser  is  referred,  under  the  heading  '  Notice 
to  Passengers,'  to  important  modifications  of  the  carrier's  liability  as  expressed 
on  the  face  of  the  contract.  If  these  conditions  are  to  be  construed  as  a  part 
of  the  express  contract,  they  make  a  clumsily  and  inartificially.  drawn  docu- 
ment. They  are  of  such  a  vital  character  that  they  should  have  been 
embodied  in  the  contract,  or  unmistakably  made  a  part  of  it.  There  is  no 
reason  why  agreements  of  this  nature  should  not  be  so  distinctly  and  definitely 
stated  or  referred  to  in  the  body  of  the  contract  as  to  remove  all  uncertainty 
on  the  part  of  courts,  or  cause  of  complaint  on  the  part  of  the  passenger. 
The  modifications  in  the  third  condition  of  the  agreement  entered  into  upon 
the  face  of  the  ticket,  and  which  did  not  allude  to  these  proposed  modifica- 
tions, are  so  great  that  they  cannot  be  considered  to  have  been  made  by  special 
contract  in  the  absence  of  evidence  of  positive  assent  upon  the  part  of  the 
purchaser  of  the  ticket  or  of  the  passenger." 

6.  When  stipulations  on  back  of  ticket  in  the  form  of  a  notice  will 
be  held  valid  as  regulations,  thougli  limiting  liability — effect  of 
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fEulnre  to  read  conditions. —  In  the  case  last  cited  it  is  also  held  that  a  con- 
dition on  the  back  of  such  ticket  limiting  the  carrier's  liability  for  baggage  to 
ten  pounds,  unless  extra  payment  is  made,  is  binding  on  the  passenger,  where 
he  receives  the  ticket  in  time  to  examine  it  thoroughly  before  embarking,  since 
the  extent  of  a  carrier's  liability  for  baggage,  being  not  definitely  fixed  by  the 
common  law,  is  subject  to  reasonable  regulation  by  the  carrier.    The  stipula- 
tion referred  to  reads  as  follows:    "  (4)  Neither  the  shipowner  nor  the  passage 
broker  or  agent  is  in  any  case  liable  for  loss  of  or  injury  to  or  delay  in  delivery 
of  luggage  or  personal  effects  of  the  passenger  beyond  the  amount  of  ten 
pounds,  unless  the  value  of  the  same  in  excess  of  that  sum  be  declared  at  or 
before  the  issue  of  this  contract  ticket,  and  freight  at  current  rates  for  every 
kind  of  property  (except  pictures,  statuary  and  valuables  of  any  description, 
upon  which  one  per  cent  will  be  charged)  is  paid."    Upon   the  distinction 
between  this  condition  and  the  one  referred  to  in  the  last  section,  and  upon  its 
binding  effect  under  the  facts  disclosed,  the  court  says:  "The  regulation  in 
regard  to  a  limitation  of  liability  for  the  value  of  baggage  of  which  the  car- 
rier is  not  informed,  and  the  amount  of  a  risk  for  which  he  is  not  paid,  rests 
upon  a  different  principle.    The  common-law  liability  of  common  carriers  for 
the  safety  of  baggage  for  travelers  is  not  exactly  defined,   but  it  is  not 
unlimited.    The  carrier  is  not  to  be  called  upon  to  take  an  unusual  quantity 
of  trunks,  as  the  baggage  of  a  single  traveler,  nor  is  he  under  obligations  to 
pay  large  sums  for  the  value  of  articles  which  are  in  excess  of  a  traveler's 
ordinary  wants.   The  rule  which  the  common  law  laid  down  upon  this  subject 
is  well  understood.     '  The  contract  to  carry  the  person  only  implies  an  \mder- 
taking  to  transport  such  a  limited  quantity  of  articles  as  are  ordinarily  taken 
by  travelers  for  their  personal  use  and  convenience,  such  quantity  depending, 
of  course,  upon  the  station  of  the  party,  the  object  and  length  of  his  journey, 
and  many  other  considerations.'    Railroad  Co.  v.  Bwift,  12  Wall.  272.    And, 
therefore,  as  this  obligation  on  the  part  of  the  carrier  is  not  unlimited,  but  is 
at  common  law  not  exactly  defined,  the  carrier  has  a  right;  '  by  reasomible 
regulations,  of  which  the  passenger  has  knowledge,'  to  define  and  make  cer- 
tain to  both  parties  the  extent  of  an  implied  undertaking  to  carry  baggage 
(Railroad  Co.  v.  Fraloff,  100  U.  S.  29),  and  of  an  express  undertaking  where 
the  contract  includes  baggage  by  name;  for  an  express  contract  which  simply 
mentions  baggage  would  not  be  construed  to  mean  baggage  unlimited  in 
quantity  or  in  value.    By  the  contract  in  question  the  amount  of  space  which 
Uie  baggage  could  occupy  was  expressly  provided  for.    The  power  of  the 
carrier  to  define  by  regulations,  communicated  to  the  traveler,  the  amount  of 
his  pecuniary  liability  for  baggage,  has  been  well  understood  in  the  law  of 
England  and  in  this  cx>untry.     '  It  is  undoubtedly  competent  for  carriers  of 
passengers  by  specific  regulations,  distinctly  brought  to  the  knowledge  of  the 
passenger,  which  are  reasonable  in  their  character,  and  not  inconsistent  yrith 
any  statute  or  their  duty  to  the  public,  to  protect  themselves  against  liability, 
as  insurers,  for  baggage  not  exceeding  a  fixed  amount  in  value,  except  upon 
additional  compensation,  proportioned  to  the  risk.'    Railroad  Co.  v.  Fraloff, 
supra.    The  regulations  or  the  notices  upon  the  tickets  or  contracts  which 
bring  this  class  of  limitations  home  to  the  knowledge  of  the  passenger  are  of  a 
very  different  character  from  the  notices  of  which  we  have  been  speaking,  and 
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which  limit  or  attempt  to  amuhilate  the  common-law  responsibility  of  a  carrier. 
This  class  of  regulations  is  intended  to  make  certain  what  is  uncertain,  to 
define  what  is  otherwise  indefinite,  to  prevent  mistakes,  complaint  and  litiga- 
tion, and  to  promote  fairness  of  dealing.  The  ticket  was  purchased  by  the 
father  of  the  young  lady  passengers,  a  gentleman  of  large  business  experience, 
who  had  frequently  used  similar  tickets.  He  kept  the  ticket  for  a  while  in  his 
office  in  London,  but  did  not  read  it,  and  had  never  read  the  tickets  which  he 
had  purchased  for  his  own  use.  He  had  abundant  opportunity  to  read  it,  and 
to  make  himself  familiar  with  the  reasonable  and  ordinarily  well -understood 
regulations  of  carriers  by  land  or  sea  in  regard  to  baggage.  The  regulation 
was  distinctly  brought  to  the  knowledge  of  Mr.  Potter  by  his  reception  of  the 
ticket  (which  was  far  more -than  the  ordinary  railroad  check,  indicating  the 
two  points  between  which  the  passenger  is  to  be  carried),  in  ample  time  to 
make  himself  acquainted  with  its  regulations.  He  was  not  hurried  on  board 
with  no  opportunity  to  know  the  rules  of  the  company,  and  it  cannot  be  safely 
asserted  that  with  adequate  means  of  knowledge  placed  in  his  hands,  and  with 
ample  opportunity  to  possess  himself  of  the  information  which  the  carrier 
gave  him,  knowledge  of  the  regulations  was  not  brought  home  to  him."  Pot- 
ter V.  The  Majestic,  0  C.  C.  A.  161;  60  Fed.  Rep.  624. 


PirrsBUBGH,  C,  0.  &  St.  L.  R.  Co.  v.  Backus,  Treasurer  of 

Marion  County. 

(Supreme  Court  of  the  United  States,  May  36,  1894.) 

1.  Railboad  compaxibs.  Assbsbmbnt  for  taxation  in  state.  Dtts 
FROCB88  OF  LAW.  The  act  of  Indiana  of  March  6,  1891,  providing  for  assess- 
ment of  railroad  property  for  taxation  by  a  state  board,  does  not  fail  of  due 
process  of  law  In  that  it  does  not  require  personal  notice  before  the  assessments 
are  made  final  assessments,  as  the  statute  names  the  time  and  place  of  meeting 
of  the  board;  nor  in  that  it  does  not  require  the  board  to  grant  a  hearing  for 
correction  of  errors,  as  by  the  construction  of  the  act  by  the  Supreme  Court  of 
the  state  a  right  to  such  hearing  is  given;  nor  for  want  of  notice  and  oppor- 
tunity to  be  heard  after  the  determination  by  the  board,  as  a  rehearing  is  not 
essential;  and  the  fact  that  but  one  hearing  before  the  board  is  given  to  rail- 
road companies,  while  the  ordinary  taxpayer,  whose  property  is  assessed  by 
county  officials,  after  hearing  before  them,  has  a  right  of  appeal  and  a  hearing 
before  the  state  board,  is  not  a  denial  to  the  railroad  companies  of  the  equal 
protection  of  the  laws. 

2.  Assessment  of  bollino  stock.  The  provision  of  the  act  of  Indiana, 
March  6,  1891,  in  regard  to  taxation  of  railroad  property,  that  rolling  stock 
shall  be  listed  and  taxed  in  the  several  counties  in  the  proportion  that  the  main 
track  used  or  operated  in  such  county  bears  to  the  length  of  the  main  track 
used  or  operated  by  the  company,  in  connection  with  the  requirement  of  a 
statement  of  the  amount  of  capital  stock  and  Indebtedness,  is  not  invalid  as 
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requiring  assessment  and  valuation  of  property  outside  the  state,  as  the  intent 
of  the  act  to  reach  simply  property  of  the  railroad  company  within  the  state  ia 
obyious  from  its  other  provisions  and  its  general  scope,  and  it  does  not  require 
the  valuation  of  such  property  to  be  determined  absolutely  on  a  mileage  basis. 
8.  Assessment  of  railroad  track  where  part  of  line  within  state  ani> 
FART  without.  The  assessment  for  taxation  of  the  property  within  the  state, 
of  a  railroad  company  whose  road  extends  outside  the  state,  cannot  be  adjudged 
excessive  and  illegal  upon  testimony  that  the  valuation  was  excessive,  and 
that  portions  of  the  road  outside  the  state  were  of  largely  greater  value  than 
any  similar  length  within  the  state,  unaccompanied  by  evidence  that  the  assess- 
ing board  reached  the  valuation  by  simply  dividing  the  total  value  of  the  com* 
patty's  property  on  a  mileage  basis,  or  that  it  failed  to  take  into  consideration 
such  excessive  value  of  portions  outside  the  state. 

THIS  was  an  action  by  the  Pittsburgh,  Cincinnati,  Chicago  and 
St.  Louis  Kailwaj  Company  against  Victor  M.  Backus,  as  treas- 
urer of  Marion  county,  Indiana,  and  others,  brought  in  the  Superior 
Court  of  that  county,  to  restrain  the  collection  of  taxes  on  plaintiff's 
property.  The  court  rendered  judgment  for  defendants,  which^ 
on  appeal,  was  affirmed  by  the  Supreme  Court  of  the  state.  13^ 
Ind.  625 ;  83  N.  E.  Kep.  432.     Plaintiff  brought  error. 

On  March  6, 1891,  the  legislature  of  the  state  of  Indiana  passed 
an  act  entitled  ^^  An  act  concerning  taxation,  repealing  all  laws  in 
conflict  therewith,  and  declaring  an  emergency "  (Laws  of  1891, 
pp.  199-291),  which,  expressly  repealing  "  all  laws  and  parts  of 
laws  within  the  purview  of  this  act,"  provided  in  itself  a  complete 
and  comprehensive  system  of  taxation.  By  it  all  property  of  indi- 
viduals and  ordinary  corporations  was  subject  to  valuation  and 
assessment  by  county  officers,  while  the  assessment  of  railroad 
property  was  committed  to  a  state  board  of  tax  commissioners,, 
composed  of  the  governor,  secretary  of  state,  auditor  of  state  and 
two  appointees  of  the  governor.  To  this  board,  in  addition  to  the 
assessment  of  railroad  property,  was  given  the  duty  of  equalizing 
the  assessment  of  real  estate  throughout  the  state,  as  well  as  of 
entertaining  appeals  from  the  decisions  of  the  several  county 
boards.  This  method  of  assessing  railroad  property  by  a  state 
board,  as  distinguished  from  the  assessment  of  ordinary  property 
through  county  officers,  was  not  by  this  act  for  the  first  time  intrO' 
dnced  into  the  legislation  of  Indiana,  though  by  it  some  changes 
were  made  in  the  organization  of  the  state  board  and  in  the 
details  of  procedure. 

By  section  129  the  board  was  required  to  ^^  convene  in  the  office 
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of  the  auditor  of  state,  on  the  first  Monday  of  August  each  year, 
for  the  purpose  of  assessing  railroad  property  and  equaUzing  the 
assessment  of  real  estate,  as  provided  in  this  act,"  and  '^  is  hereby 
given  all  the  powers  given  to  county  boards  of  review."  By  sec» 
tion  132  authority  was  given  to  adjourn  from  time  to  time,  with  a 
proviso  that  "  the  duration  of  their  sessions  shall  not  exceed  forty 
days."    Section  3  is  in  these  words : 

^^  Sec.  3.  All  property  within  the  jurisdiction  of  this  state,  not 
expressly  exempted,  shall  be  subjected  to  taxation." 

In  section  4  it  is  provided :  ^^  Shares  in  corporations,  all  the 
property  of  which  is  taxable  to  the  corporation  itself,  shall  not 
be  assessed  to  the  shareholder." 

By  section  8  personal  property  was  to  be  listed  for  taxation  as 
of  the  first  day  of  April  in  each  year. 

The  property  of  raihx)ad  corporations  was  divided  into  two 
classes  —  railroad  track  and  rolling  stock  —  and,  by  sections  78  and 
80,  defined  as  follows : 

"  Sec.  78.  Such  right  of  way,  including  the  superstructures, 
main,  side  or  second  track  and  turnouts,  tumabie,  telegraph  poles, 
wires,  instruments  and  other  appliances,  and  the  stations  and 
improvements  of  the  railroad  company  on  such  right  of  way, 
(excepting  machinery,  stationary  engines,  and  other  fixtures, 
which  shall  be  considered  personal  property),  shall  be  held  to  be 
real  estate  for  the  purpose  of  taxation,  and  denominated  ^  railroad 
track.' " 

"  Sec.  80.  The  movable  property  belonging  to  a  railroad  com- 
pany shall  be  held  to  be  personal  property,  and  denominated,  for 
the  purpose  of  taxation,  *  rolling  stock.' " 

Between  the  first  of  April  and  the  first  of  June  of  each  year 
the  railroad  companies  were  required  to  make  certain  reports  to 
the  county  auditors.     Section  85  is  as  follows : 

^'  Sec.  85.  At  the  same  time  that  the  lists  or  schedules  as  herein- 
before required  to  be  returned  to  the  county  auditor  the  person, 
company  or  corporation  running,  operating  or  constructing  any 
railroad  in  this  state  shall,  under  the  oath  of  such  person,  or  the 
secretary  or  superintendent  of  such  company  or  corporation, 
return  to  the  auditor  of  the  state  sworn  statements  or  schedules, 
as  follows : 

"  First.  Of  the  property  denominated  *  railroad  track,'  giving 
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die  length  of  the  main  and  Bide  or  second  tracks  and  turnouts, 
and  showing  the  proportions  in  each  county  and  township,  and 
the  total  in  the  state. 

"  Second.  The  rolling  stock,  whether  owned  or  hired,  giving  the 
length  of  the  main  track  in  each  county,  and  the  entire  length  of 
the  road  in  this  state. 

^^  Third.  Showing  the  number  of  ties  in  track  per  mile,  the 
weight  of  iron  or  sljeel  per  yard  used  in  the  main  and  side  tracks, 
what  joints  or  chairs  are  used  in  track,  the  ballasting  of  road, 
whether  gravel,  stone  or  dirt,  the  number  and  quality  of  build- 
ings or  other  structures  on  '  railroad  tracks,'  the  length  of  time 
iron  or  steel  in  track  has  been  used,  and  the  length  of  time  the 
road  has  been  built. 

^^  Fourth.  A  statement  or  schedule  showing : 

'^  1st.  The  amount  of  capital  stock  authorized  and  the  number 
of  shares  into  which  such  capital  stock  is  divided. 

^^  2d.  The  amount  of  capital  stock  paid  up. 

'^  3d.  The  market  value,  or  if  no  market  value,  then  the  actual 
value  of  the  shares  of  stock. 

^^  4th.  The  total  amounts  of  all  indebtedness  except  for  current 
expenses  for  operating  the  road. 

^^  5th.  The  total  listed  valuation  of  all  its  tangible  property  in 
this  state.  Such  schedule  shall  be  made  in  conformity  to  such 
instructions  and  forms  as  may  be  prescribed  by  the  auditor  of 
state." 

Section  137  provides : 

^^  Sec.  137.  Said  board  shall  also  assess  the  railroad  property, 
denominated  in  this  act  as  '  railroad  track '  and  ^  rolling  stock '  at 
its  true  cash  value,  and  said  board  is  hereby  given  the  power  and 
authority,  by  committee  or  otherwise,  to  examine  persons  or 
papers." 

Between  April  1, 1890,  and  April  1, 1891,  the  plaintiff  in  error 
(plaintiff  below)  was  created  by  the  consolidation  of  several  cor- 
porations theretofore  existing.  Its  entire  length  of  main  track 
was  1,145.87  miles,  of  which  647.42  miles  were  in  Indiana,  27.99 
in  Illinois,  403.33  in  Ohio,  19.48  in  West  Virginia,  and  47.65  in 
Pennsylvania.  The  Indiana  portion  of  the  property  belonging 
to  this  corporation,  including  both  railroad  track  and  rolling  stock, 
was  aflseesed  in  1890  at  $8,638,053.    The  assessment  of  the  like 
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property  under  the  act  of  1891  amounted  to  $22,666,470.  There- 
after and  on  April  19,  1892,  the  company  commenced  this  suit  in 
the  Superior  Court  of  Marion  county,  to  restrain  the  collection  of 
taxes  based  upon  the  assessment  of  1891,  on  the  double  ground 
that  the  act  of  1891  was  unconstitutional,  and  that,  if  constitu- 
tional, it  had  been  so  administered  as  to  create  an  illegal  assess- 
ment of  the  company's  property.  A  tender  was  made  of  the 
amount  which  would  be  due  according  to  the  valuation  placed 
upon  the  property  in  1890,  and,  as  we  understand,  this  amount 
has  been,  under  an  arrangement  between  the  parties,  paid  into 
the  different  county  treasuries.  Issue  having  been  joined,  the 
ease  was  heard,  and  a  decree  rendered  finding  the  equity  of  the 
case  with  the  defendants,  and  denying  the  application  for  an 
injunction.  On  appeal  to  the  Supreme  Court  of  the  state  this 
ruling  was  sustained  (133  Ind.  625 ;  33  K  E.  Eep.  432) ;  and,  to 
reverse  the  final  decree  of  that  court,  the  plaintiff  sued  out  this 
writ  of  error. 

Jno,  M,  Butler^  A.  H.  Snow  and  S,  Q.  Pickens^  for  plaintiff 
in  error.  A.  G.  Smithy  AUomey-Oeneraly  Indiana^  Wm.  A. 
JSjstchamy  Albert  J.  Beveridge  and  JoJvn,  W.  Kem^  iot  defendants 
in  error. 

Bbeweb,  J.  {after  stating  the  fa/sti).  The  decision  of  the 
Supreme  Court  of  the  state  removes  from  this  case  all  questions 
of  conflict  between  the  act  and  the  Constitution  of  the  state,  and 
the  only  matter  remaining  for  our  consideration  is  whether  there 
is  in  the  act  as  administered  any  trespass  upon  rights  which  the 
Federal  Constitution  secures  to  the  plaintiff.  ^Notwithstanding 
the  elaborate  attack  made  both  in  brief  and  argument  upon  this 
act,  it  seems  to  us  that  its  constitutionality  has  been  practically 
settled  by  the  decisions  of  this  court,  especially  those  in  State  Rail- 
road Tax  cases,  92  XT.  S.  575,  and  Kentucky  Kailroad  Tax  cases, 
115  U.  S.  321 ;  6  Sup.  Ct.  Rep.  57.  In  both  of  those  cases  legisla- 
tion providing  for  the  assessment  of  railroad  property  by  a  state 
board,  while  all  other  property  in  the  state  was  assessed  by  county 
officials,  was  held  to  be  obnoxious  to  no  provision  in  the  Federal 
Constitution.  Counsel  deny  the  applicability  of  those  two  cases, 
on  account  of  differences  between  the  Constitutions  of  Illinois  and 
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KeDtnckj  and  that  of  Indiana,  the  Constitution  of  Illinois  expressly 
authorizing  the  legislature  to  classify  property  for  taxation,  and 
only  requiring  uniformity  as  to  the  class  of  property  upon  which 
the  particular  law  operates,  and  that  of  Kentucky  containing  no 
provision  requiring  taxes  to  be  levied  by  a  uniform  method  upon 
all  descriptions  of  property.  A  sufficient  answer  to  this  is  that 
the  decision  of  the  Supreme  Court  of  Indiana  in  this  case  is  con- 
clnsive  upon  us  that  the  Constitution  of  the  state  authorizes  just 
the  method  of  assessment  adopted  in  this  case. 

It  is  contended  specifically  that  the  acts  fails  of  due  process  of 
law  respecting  the  assessment,  in  that  it  does  not  require  notice 
by  the  state  board  at  any  time  before  the  assessments  are  made 
final ;  and  several  authorities  are  cited  in  support  of  the  propo- 
sition that  it  is  essential  to  the  validity  of  any  proceeding  by  which 
the  property  of  the  individual  is  taken  that  notice  must  be  given 
at  some  time  and  in  some  form  before  the  final  adjudication.  But 
the  difficulty  with  this  argument  is  that  it  has  no  foundation  in 
fact  The  statute  names  the  time  and  place  for  the  meeting  of 
the  assessing  board,  and  that  is  sufficient  in  tax  proceedings ;  per- 
sonal notice  is  unnecessary.  In  State  Bailroad  Tax  cases  (p.  610) 
are  these  words,  which  are  also  quoted  with  approval  in  the 
Kentucky  Kailroad  Tax  cases : 

^^This  board  has  its  time  of  sitting  fixed  by  law.  Its  sessions 
are  not  secret.  No  obstruction  exists  to  the  appearance  of  any 
one  before  it  to  assert  a  right,  or  redress  a  wrong ;  and,  in  the 
business  of  assessing  taxes,  this  is  all  that  can  be  reasonably 
asked." 

Again,  it  is  said  that  the  act  does  not  require  the  state  board  to 
grant  the  railroad  companies  any  hearing  or  opportunity  to  be 
heard  for  the  correction  of  errors  at  any  time  after  the  assess- 
ments have  been  agreed  upon  by  the  board,  and  before  they  are 
made  final  and  absolute,  or  before  the  final  adjournment  of  the 
board,  and  also  that  it  gives  to  the  board  arbitrary  power  to  deny 
to  plaintiffs  any  hearing  at  any  time ;  but  the  fact  and  the  law  are 
both  against  this  contention.  The  plaintiff  did  appear  before  the 
board  and  was  heard  by  its  counsel  and  through  its  officers ;  and 
the  construction  placed  by  the  Supreme  Court  of  the  state  on  the 
act  —  a  construction  which  is  conclusive  upon  this  court  —  is  that 
VOL.  X. — 45 
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the  railroad  companies  are  given  the  right  to  be  present  and  to  be 
heard. 

It  is  urged  that  the  valuation  as  fixed  was  not  announced  until 
shortly  before  the  adjournment  of  the  board,  and  that  no  notice 
was  given  of  such  valuation  in  time  to  take  any  steps  for  the  cor- 
rection of  errors  therein.  If  by  this  we  are  to  understand  coun- 
sel as  claiming  that  there  must  be  notice  and  a  hearing  after  the 
determination  by  the  assessing  board,  as  well  as  before,  we  are 
unable  to  concur  with  that  view.  A  hearing  before  judgment, 
with  full  opportunity  to  present  all  the  evidence  and  the  argu- 
ments which  the  party  deems  important,  is  all  that  can  be 
adjudged  vital.  Behearings  and  new  trials  are  not  essential  to 
due  process  of  law,  either  in  judicial  or  administrative  proceed- 
ings. One  hearing,  if  ample,  before  judgment,  satisfies  the 
demand  of  the  Constitution  in  this  respect.  It  not  infrequently 
happens  in  this  as  in  all  other  courts  that  decisions  are  announced 
'and  judgments  entered  on  the  last  day  of  the  term,  and  too  late 
for  the  presentation  and  consideration  of  any  petitions  f<v  rehear- 
ing or  motions  for  a  new  trial.  Will  any  one  seriously  contend 
that  a  judgment  thus  entered  is  entered  in  defiance  of  the  require- 

\  ments  of  due  process  of  law,  and  that  a  party,  having  been  fully 
heard  once  upon  the  merits  of  his  case,  is  deprived  of  the  consti- 
tutional protection  because  he  is  not  heard  a  second  time  t 

[  '  Equally  fallacious  is  the  contention  that  because  to  the  ordinary 
taxpayer  there  is  allowed  not  merely  one  hearing  before  the 
county  officials,  but  also  a  right  of  appeal  with  a  second  hearing 
before  the  state  board,  while  only  the  one  hearing  before  the  lat- 
ter board  is  given  to  railroad  companies  in  respect  to  their  prop- 
erty, therefore  the  latter  are  denied  the  equal  protection  of  the 
laws.  If  a  ^ingle  hearing  is  not  due  process,  doubling  it  will  not 
make  it  so ;  and  the  power  of  a  state  to  make  classifications  in 
judicial  or  administrative  proceedings  carries  with  it  the  right  to 
make  such  a  classification  as  will  give  to  parties  belonging  to  one 
class  two  hearings  before  their  rights  are  finally  determined,  and 
to  parties  belonging  to  a  different  class  only  a  single  hearing. 
Prior  to  the  passage  of  the  Court  of  Appeals  Act  by  congress,  in 
1891,  a  litigant  in  the  Circuit  Court,  if  the  amount  in  dispute 
was  less  than  $5,000,  was  given  but  a  single  trial,  and  in  that 
court,  while,  if  the  amount  in  dispute  was  over  that  sum,  the 
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defeated  party  had  a  right  to  a  second  hearing  and  m  this  court. 
Did  it  ever  enter  into  the  thought  of  any  one  that  such  classifica* 
tion  carried  with  it  any  denial  of  due  process  of  law  \ 

Again,  the  act  is  challenged  as  permitting  and  requiring  the 
assessment  and  valuation  of  property  outside  the  state.    This  con- 
tention is  based  largely  on  the  provisions  in  section  80  that  the 
^'rolling  stock  shall  be  listed  and  taxed  in  the  several  counties 
*    *    *    in  the  proportion  that  the  main  track  used  or  operated 
in  such  county     *     *     *    bears  to  the  length  of  the  main  track 
used  or  operated  by  such  person,  company  or  corporation,"  and 
the  requirement  in  the  schedule  to  be  returned  to  the  auditor  of 
state  of  a  statement  of  the  amount  of  capital  stock  and  indebted- 
ness.   We  do  not  think  that  the  matters  referred  to  justify  any 
such  imputation.    It  is  not  to  be  assumed  that  a  state  contemplates 
the  taxation  of  any  property  outside  its  territorial  limits,  or  that 
its  statutes  are  intended  to  operate  otherwise  than  upon  persons 
and  property  within  the  state.     It  is  not  necessary  that  every  sec- 
tion of  a  tax  act  should,  in  its  terms,  declare  the  scope  of  its  ter- 
ritorial operation.     Before  any  statute  will  be  held  to  intend  to 
reach  outside  property,  the  language  expressing  such  intention 
must  be  clear.     Section  79,  which  refers  to  the  matter  of  "  rail- 
road track,"  in  terms  provides  tbat  "  the  value  of  *  railroad  track ' 
shall  be  listed  and  taxed  in  the  several  counties,  townships,  cities 
or  towns  in  the  proportion  that  the  length  of  the  main  track  in 
such  county,  township,  city  or  town  bears  to  the  whole  length  of 
the  road  in  this  state,  except  the  value  of  the  side  or  second  track, 
and  all  the  turnouts,  and  all  station  houses,  depots,  machine  shops 
or  other  buildings  belonging  to  the  road,  which  shall  be  taxed  in 
the  county,  township,  city  or  town  in  which  the  same  are  located." 
And  while  section  80,  treating  of  rolling  stock,  does  not  repeat 
this  express  limitation,  yet  it  is  manifestly  implied,  not  merely 
from  its  following  immediately  after  section  79,  and  from  the 
general  scope  of  the  act,  but  also  from  the  schedule  required  to 
be  returned  to  the  auditor  of  state,  the  1st  and  2d  clauses  of 
which  are  as  follows : 

"  First.  Of  the  property  denominated  *  railroad  track,'  giving 
the  length  of  the  main  and  side  or  second  tracks  and  turnouts, 
and  showing  the  proportions  in  each  county  and  township,  and 
the  total  in  the  state. 
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"  Second.  The  rolling  stock,  whether  owned  or  hired,  giving 
the  length  of  the  main  track  in  each  county,  and  the  entire  length 
of  the  road  in  this  state." 

It  is  obvious  that  the  intent  of  this  act  was  simply  to  reach  the 
property  of  the  railroad  within  the  state,  and  these  provisions  in 
respect  to  apportionment  relate  simply  to  apportionment  between 
the  different  counties,  townships,  towns,  cities,  etc.,  within  the 
state.  No  intent  to  the  contrary  can  be  deduced  from  the  pro- 
vision requiring  the  corporation  to  file  a  statement  of  its  total 
stock  and  indebtedness,  for  that  is  one  item  of  testimony  fairly  to 
be  considered  in  determining  the  value  of  that  portion  of  the 
property  within  the  state.  The  stock  and  indebtedness  represent 
the  property.  As  said  by  Mr.  Justice  Miller  in  State  Railroad 
Tax  cases  (p.  605) :  "  When  you  have  ascertained  the  current  cash 
value  of  the  whole  funded  debt,  and  the  current  cash  value  of  the 
entire  number  of  shares,  you  have,  by  the  action  of  those  who 
above  all  others  can  best  estimate  it,  ascertained  the  true  value 
of  the  road,  all  its  property,  its  capital  stock  and  its  franchises ; 
for  these  are  all  represented  by  the  value  of  its  bonded  debt  and 
of  the  shares  of  its  capital  stock." 

In  Franklin  Co.  v.  Railroad  Co.,  12  Lea,  521, 539,  the  Supreme 
Court  of  Tennessee,  in  a  well-considered  opinion,  which  was 
quoted  vrtth  approval  by  this  court  in  Railway  Co.  v.  Wright, 
151  U.  S.  470,  479 ;  14  Sup.  Ct.  Rep.  396,  thus  referred  to  the 
means  of  ascertaining  the  value  of  a  railroad  track : 

"The  value  of  the  roadway  at  any  given  time  is  not  the 
original  cost,  nor,  a  fortiori,  its  ultimate  cost  after  years  of 
expenditure  in  repairs  and  improvements.  On  the  other  hand, 
its  value  cannot  be  detennined  by  ascertaining  the  value  of  the 
land  included  in  the  roadway  assessed  at  the  market  price  of  adja- 
cent lands,  and  adding  the  value  of  the  cross  ties,  rails  and  spikes. 
The  value  of  land  depends  largely  upon  the  use  to  which  it  can 
be  put,  and  the  character  of  the  improvements  upon  it.  The 
assessable  value  for  taxation  of  a  railroad  track  can  only  be 
determined  by  looking  at  the  elements  on  which  the  financial 
condition  of  the  company  depends  —  its  traffic,  as  evidenced  by 
the  rolling  stock  and  gross  earnings,  in  connection  with  its  capital 
stock.  No  local  estimate  of  the  fraction  in  one  county  of  a  rail- 
road track  running  through  several  counties  can  be  based  upon. 
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sufficient  data  to  make  it  at  all  reliable,  unless,  indeed,  the  local 
assessors  are  furnished  with  the  means  of  estimating  the  whole 
road." 

Counsel  sought  in  argument  to  narrow  the  meaning  of  the 
words  "  railroad  track  "  and  "  rolling  stock  "  as  though  the  two 
did  not  include  the  entire  railroad  property ;  but  evidently  the 
Supreme  Court  of  the  state  construed,  and  as  we  think,  properly, 
the  two  terms  as  embracing  all  which  goes  to  make  up  what  is 
strictly  railroad  property.  By  section  8  of  the  act  it  is  pro- 
vided that  all  property  in  the  state  shall  be  subject  to  taxation 
unless  expressly  exempted ;  by  section  4,  that,  when  the  property 
of  a  corporation  is  taxed  to  the  corporation,  the  shares  held  by 
individuals  shall  not  be  subject  to  taxation.  There  is  in  terms  no 
exemption  of  any  railroad  property,  or  any  part  thereof ;  and 
there  is  no  provision  of  the  tax  law  reaching  that  which  is  strictly 
railroad  property,  except  as  embraced  within  the  two  terms  "  rail* 
road  track  "  and  "  rolling  stock."  Obviously,  it  was  assumed  by 
that  court,  though  the  matter  is  not  discussed  in  the  opinion,  that 
by  these  two  descriptive  terms  the  legislature,  carrying  out  the 
declared  purpose  of  subjecting  all  property  within  the  state  to 
taxation,  not  expressly  exempted,  meant  to  include  all  the  prop- 
erty owned  or  used  by  the  railroad  companies  in  the  operation  of 
their  roads,  and  which  may  fairly  be  called  "  railroad  property ; " 
and,  when  the  statute  provides  that  such  property  shall  be  assessed 
at  its  ^^  true  cash  value,"  it  means  to  require  that  it  shall  be 
assessed  at  the  value  which  it  has,  as  used,  and  by  reason  of  its 
use. 

When  a  road  runs  through  two  states  it  is,  as  seen,  helpful  in. 
determining  the  value  of  that  part  within  one  state  to  know 
the  value  of  the  road  as  a  whole.  It  is  not  stated  in  this  statute 
that,  when  the  value  of  a  road  running  in  two  states  is  ascer- 
tained, the  value  of  that  within  the  state  of  Indiana  shall  be 
determined  absolutely  by  dividing  the  gross  value  upon  a  mileage 
basis,  but  only  that  the  total  amount  of  stock  and  indebtedness 
shall  be  presented  for  consideration  by  the  state  board.  !N'ever^ 
theless,  it  is  ordinarily  true,  that,  when  a  railroad  consists  of  a 
single  continuous  line,  the  value  of  one  part  is  fairly  estimated  by 
taking  that  part  of  the  value  of  the  entire  road  which  is  measured 
by  the  proportion  of  the  length  of  the  particular  part  to  that  of 
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the  whole  road.  This  mode  of  division  has  been  recognized  by 
this  court  several  times  as  eminently  fair.  Thus,  in  State  Kail- 
road  Tax  cases,  on  page  608,  it  was  said : 

"  It  may  well  be  doubted  whether  any  better  mode  of  determin- 
ing the  value  of  that  portion  of  the  track  within  any  one 
county  has  been  devised  than  to  ascertain  the  value  of  the  whole 
road,  and  apportion  the  value  within  the  county  by  its  relative 
length  to  the  whole." 

And  again,  on  page  611 : 

^^  This  court  has  expressly  held  in  two  cases,  where  the  road  of 
a  corporation  ran  through  different  states,  that  a  tax  upon  the 
income  or  franchise  of  the  road  was  properly  app<>rtioned  by  tak- 
ing the  whole  income  or  value  of  the  franchise,  and  the  length  of 
the  road  within  each  state,  as  the  basis  of  taxation.  Delaware 
Eailroad  Tax  case,  18  Wall.  206  ;  Erie  Ey.  Co.  v.  Pennsylvania, 
21  Wall.  492." 

The  mileage  basis  of  apportionment  was  also  sustained  in  W. 
TJ.  Tel.  Co.  V.  Massachusetts,  125  U.  S.  530 ;  8  Sup.  Ct.  Eep. 
961 ;  Pullman  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18  ;  11 
Sup.  Ct.  Eep.  876 ;  Maine  v.  Grand  Trunk  Ey.  Co.,  142  TJ.  S. 
217 ;  12  Sup.  Ct.  Eep.  121, 163 ;  Eailroad  Co.  v.  Gibbes,  142  CT. 
S.  386 ;  12  Sup.  Ct.  Eep.  255  ;  Eailway  Co.  v.  Wright,  151  TJ.  S. 
470 ;  14  Sup.  Ct.  Eep.  396.  It  is  true,  there  may  be  exceptional 
cases,  and  the  testimony  offered  on  the  trial  of  this  case  in  the 
Circuit  Court  tends  to  show  that  this  plaintiff's  road  is  one  of 
such  exceptional  cases,  as,  for  instance,  where  the  terminal  facili- 
ties in  some  large  city  are  of  enormous  value,  and  so  give  to  a 
mile  or  two  in  such  city  a  value  out  of  all  proportion  to  any 
Bimilar  distance  elsewhere  along  the  line  of  the  road,  or  where,  in 
certain  localities,  the  company  is  engaged  in  a  particular  kind  of 
business,  requiring  for  sole  use  in  such  localities  an  extra  amount 
of  rolling  stock.  If  testimony  to  thk  effect  was  presented  by  the 
company  to  the  state  board,  it  must  be  assumed,  in  the  absence  of 
anything  to  the  contrary,  that  such  board,  in  making  the  assess- 
ment of  track  and  rolling  stock  within  the  state,  took  into  account 
the  peculiar  and  large  value  of  such  facilities  and  such  extra  roll- 
ing stock.  But  whether,  in  any  particular  case,  such  matters  are 
taken  into  consideration  by  the  assessing  board,  does  not  make 
against  the  vaUdity  of  the  law,  because  it  does  not  require  that 
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the  valuation  of  the  property  within  the  state  shall  be  absolutely 
detemuned  upon  a  mileage  basis. 

Our  conclusion,  therefore,  is  that  this  act  is  not  obnoxious  to 
any  of  the  constitutional  objections  made  to  it.  There  remains 
the  further  question  whether,  in  the  actual  admimstration  thereof 
in  this  case,  there  has  been  any  illegal  assessment  of  the  property 
of  the  plamtiff.  It  is  charged  that  the  valuation  was  increased 
from  $8,538,053  m  1890  to  $22,666,470  in  1891,  and  it  is  not  to 
be  denied  that  such  a  great  increase  suggests  that  which  is  unfor- 
tunately too  common  —  an  effort  to  cast  an  unreasonable  propor- 
tion of  the  public  burdens  upon  corporate  property.  It  is  stated 
by  counsel  for  plaintiff  in  their  brief  that  the  increase  from  1890 
to  1891  in  the  valuation  of  all  other  than  railroad  property  in  the 
several  counties  through  which  its  road  extends  was  only  forty- 
three  per  cent,  while,  as  appears,  that  of  the  property  of  the 
plaintiff  was  more  than  150  per  cent.  Still,  it  must  be  borne  in 
mind  that  a  mere  increase  in  the  assessment  does  not  prove  that 
the  last  assessment  is  wrong.  Something  more  is  necessary  before 
it  can  be  adjudged  that  the  assessment  is  illegal  and  excessive, 
and  the  question  which  is  to  be  now  considered  is  whether  the 
testimony  shows  that  the  assessment  made  by  the  state  board  can 
be  adjudged  illegal. 

The  bill  of  exceptions  discloses  these  proceedings  on  the  hear- 
ing :  The  plaintiff  offered  the  record  of  the  action  of  the  state 
board  for  the  year  1890,  showing  an  assessment,  as  heretofore 
stated,  so  much  less  than  that  of  1891,  which  record  was  rejected 
as  irrelevant  and  immaterial.  Thereupon  the  plaintiff  offered 
the  record  of  the  proceedings  of  the  board  in  1891,  which  was 
admitted.  This  recited  the  appearance  of  the  plaintiff  by  its 
officers,  and  that  they  were  heard  as  to  the  proper  valuation.  It 
also  contained  a  table  by  counties  of  the  assessment  as  made  by 
the  board,  closing  with  this  certificate : 

^^  Making  liberal  allowances  for  all  proper  deductions,  the  state 
board  of  tax  commissioners  has  fixed  the  values  of  the  respective 
rsulroads  and  parts  of  roads  within  the  state  of  Indiana  for  taxa- 
tion on  the  1st  day  of  April,  1891,  as  hereinbefore  set  forth. 

"  In  arriving  at  the  basis  for  the  estimate  of  said  values,  the 
board  has  considered  the  cost  of  the  construction  and  equipment 
of  said  roads,  the  market  value  of  the  stocks  and  bonds,  and  the 
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gross  and  net  earnings  of  each  of  said  roads,  and  all  other  matters 
appertaining  thereto  that  would  assist  the  board  in  arriving  at  a 
true  cash  value  of  the  same." 

The  return  made  by  the  plaintiff  to  the  auditor  of  state  for  the 
year  1891,  in  accordance  with  the  requirements  of  the  statute, 
was  also  given  in  evidence,  which  return  was  upon  a  blank  fur- 
nished by  the  auditor,  and  shows  an  aggregate  valuation  of  about 
$8,000,000.  This  return  was  sworn  to  by  the  general  manager 
and  secretary  of  the  company.  The  second  vice-president  and 
general  counsel  of  the  plaintiff  was  called  as  a  witness,  and,  after 
testifying  to  his  familiarity  with  the  property  and  its  value,  was 
asked  the  value  in  1890,  but,  on  objection,  this  testimony  was 
ruled  out.  He  was  permitted,  however,  to  give  testimony  as  to 
the  value  in  1891,  and  his  answer  fixed  that  value  in  the  aggre- 
gate at  $8,538,053,  the  same  value  that  was  placed  upon  the  prop- 
erty by  the  state  board  in  1890.  He  was  asked  to  state  the  aver- 
age cash  value  per  mile  of  the  company's  property  in  Indiana, 
and  in  the  other  states  into  which  the  company's  road  extended, 
treating  the  portion  in  each  state  as  constituting  a  unit,  separate 
and  distinct  from  those  of  the  portions  in  the  other  states,  but  an 
objection  to  this  was  sustained,  and  the  testimony  offered  ruled 
out.  He  then  testified  as  to  the  terminal  facilities  in  the  cities  of 
Ohicago  and  Pittsburgh  belonging  to  the  plaintiff,  and  their 
great  value,  and  the  absence  of  terminal  facilities  of  any  par- 
ticular value  in  any  of  the  cities  in  Indiana.  He  was  then  asked 
if  the  plaintiff  owned  any  rolling  stock  which  was  used  exclu- 
sively in  any  one  of  the  five  states  in  which  it  did  business,  but 
this  question  was  ruled  out.  In  response  to  further  questions,  he 
testified  that  the  plaintiff  had  no  rolling  stock  used  exclusively 
within  the  state  of  Indiana  for  special  purposes.  Certain  ques- 
tions were  also  asked  as  to  the  notice  or  knowledge  which  the 
plaintiff  had  of  the  determination  made  by  the  state  board  in 
1891  as  to  the  valuation,  but  we  have  heretofore  held  that  it  is 
immaterial  whether  it  had  any  notice  thereof  after  the  decision 
and  prior  to  the  adjournment  of  the  board.  The  assistant  engi- 
neer of  the  plaintiff  was  also  called  as  a  witness,  and  producing  a 
written  statement  which  he  had  presented  to  the  state  board  prior 
to  its  determination,  which  statement  goes  at  length  into  the  mile- 
age in  the  different  states,  the  gross  earnings,  per  cent  of  earnings, 
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and  the  value  of  the  track,  testified  that  the  facts  in  such  written 
fitatement  were  trne.  Another  witness,  the  assistant  comptroller 
of  the  plaintiff,  was  asked  what  per  cent  of  the  gross  receipts  of 
its  Indiana  business  was  derived  from  commerce  beginning  and 
ending  wholly  within  the  state,  and  what  from  interstate  business ; 
but,  on  objection,  this  testimony  was  ruled  out.  The  secretary  of 
state,  who  was  a  member  of  the  state  board,  was  also  called,  and 
testified  that  the  members  of  the  board  did  not  make  an  official 
examination  or  inspection  of  the  railroad  track  and  rolling  stock 
of  the  plaintiff,  being  personally  acquainted  therewith ;  that  they 
did  not  Bummon  before  them,  or  examine  under  oath,  any  person 
or  persons  acquainted  with  the  true  cash  value  of  the  property. 
The  plaintiff  also  offered  the  return  made  by  the  Terre  Haute 
and  Indianapolis  Kailroad  Company  to  the  auditor  of  the  state 
for  the  year  1891,  prepared  upon  the  same  form  as  that  upon 
which  the  plaintiff's  return  was  made ;  but  it  was  ruled  out  as 
irrelevant  and  immateria],  as  well  as  the  action  taken  by  the  state 
board  in  respect  to  the  valuation  of  the  property  of  such  road. 
This  was,  in  substance,  all  the  testimony  offered  by  the  plaintiff. 

The  defendants  simply  called  the  secretary  of  state,  who  testi- 
fied that,  in  assessing  the  plaintiff's  property,  no  assessment  was 
made,  except  upon  the  railroad  track  and  rolling  stock  of  plain- 
tiff within  the  state,  and  no  assessment  was  made  of  any  property 
of  value  outside  the  state. 

Upon  this  testimony  the  decision  of  the  court  was  that  there 
was  nothing  to  impeach  the  assessment  made  by  the  state  board, 
and  in  this  conclusion  we  concur.  The  true  cash  value  of  the 
plaintiff's  property  in  the  state  of  Indiana  in  the  year  1891  was 
a  question  of  fact,  the  determination  of  which,  for  the  purposes 
of  taxation,  was  given  to  this  special  tribunal  —  the  state  board. 
Whenever  a  question  of  fact  is  thus  submitted  to  the  determina- 
tion of  a  special  tribunal,  its  decision  creates  something  more  than 
a  mere  presumption  of  fact ;  and,  if  such  determination  comes 
into  inquiry  before  the  courts,  it  cannot  be  overthrown  by  evi- 
dence going  only  to  show  that  the  fact  was  otherwise  than  as  so 
found  and  determined.  Here  the  question  determined  by  the 
state  board  was  the  value  of  certain  property.  That  determina- 
tion cannot  be  overthrown  by  the  testimony  of  two  or  three 
VOL.  X. —  46 
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witnesses  that  tlie  valnation  was  other  than  that  fixed  by  the- 
board.  It  i8  true  such  testimony  may  be  competent,  and  was 
received  in  this  case  because,  taken  in  conjunction  with  other  tes- 
timony, it  might  establish  fraudulent  conduct  on  the  part  of  the 
board  sui&cient  to  vitiate  its  determination.  It  is  not,  however, 
contended  by  counsel  that  there  was  any  actual  fraud  on  the  part 
of  that  board ;  tliat  the  individual  members  thereof  deliberately 
violated  the  obligations  of  their  oaths  of  office,  and  intentionally 
placed  upon  the  property  of  the  plaintiff  a  valuation  which  they 
knew  to  be  grossly  in  excess  of  that  which  it  in  fact  bore,  and  did 
so  with  the  purpose  of  making  the  plaintiff  bear  a  larger  share  of 
the  burden  of  the  support  of  the  state  government  than  it  right- 
fully should.  The  contention  is  rather  that  the  board  made  a 
grievous  mistake  in  placing  £0  high  a  value,  and  that  it  took  inta 
consideration  property  outside  of  the  state,  and  gave  to  the  prop- 
erty within  a  value  partly  deduced  from  that  without  the  state^ 
The  testimony,  however,  does  not  sustain  this  contention. 

The  certificate  of  the  state  board  does  not  show  that  it  reached 
its  determination  of  the  value  of  the  property  in  Indiana  by  first 
ascertaining  the  total  value  of  the  company's  property,  and  then 
dividing  it  on  the  mileage  basis.  It  simply  shows  that  it  con- 
sidered the  matters  which  by  the  statute  were  required  to  be  pre- 
sented to  it  by  the  railroad  company,  as  well  as  all  other  matters 
which  in  its  judgment  bore  upon  the  question  of  value,  and  from 
such  consideration  reached  the  result  announced,  to  wit,  the  value 
of  that  part  of  the  company's  road  in  the  state  of  Indiana.  Evi- 
dence that  there  were  peculiar  matters  which  gave  to  portions  of 
the  road  outside  of  Indiana  an  enormous  value,  as  compared  with 
the  general  line  of  the  road,  does  not  prove  that  the  board  did 
not  take  those  peculiar  matters  into  consideration.  On  the  con- 
trary, the  reasonable  presumption  is  that  if  its  attention  was 
called  by  the  company  to  those  facts  it  did  take  them  into 
consideration  in  connection  with  the  information  derived  from 
the  total  amount  of  stock  and  indebtedness  of  the  company. 
Indeed,  its  certificate  is  affirmatively  that  it  took  into  considera- 
tion "  all  other  matters  appertaining  thereto  that  would  assist  the 
board  in  arriving  at  a  true  cash  value  "  of  the  parts  of  the  road 
within  the  state  of  Indiana.  That  the  aggregate  value  of  the 
entire  property  of  the  company  was  evidence  properly  receivable 
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and  bearing  upon  the  question  of  value  of  that  part  in  Indiana  is 
a  proposition  which,  as  we  have  heretofore  said,  is  clearly  estab- 
lished both  on  reason  and  authority.  There  is  no  evidence  that 
the  board  had  before  it  or  considered  any  matter  in  reaching  ita 
determination  which  was  not  properly  receivable  and  properly  to 
be  considered.  A  comparison  of  the  assessment  placed  by  the 
board  upon  the  property  of  this  plaintiff  with  that  placed  by  it 
upon  other  roads,  or  portions  of  roads,  within  the  state,  is 
immaterial,  unless  coupled  with  an  offer  to  show  an  identity  in 
value ;  so  that  the  case  narrows  itself  down  to  tliis :  Is  testimony 
that  the  value  placed  by  the  board  was  excessive,  together  with 
testimony  that  portions  of  the  road  outside  of  the  state  were  of 
largely  greater  value  than  any  similar  length  of  road  within  the 
state,  unaccompanied  with  evidence  that  the  board  reached  the 
valuation  by  simply  dividing  the  total  value  of  the  company's 
property  on  a  mileage  basis,  or  that  it  failed  to  take  into  con- 
sideration the  fact  of  such  excessive  value  of  portions  outside  the 
state,  sufficient  to  impeach  its  determination  ?  This  question  must 
be  answered  in  the  negative.  No  determination  of  a  special  board, 
charged  under  the  law  with  the  duty  of  placing  a  value  upon 
property,  can  be  successfully  impeached  by  such  meager  testimony. 
These  are  all  the  questions  presented  in  this  record,  and,  not- 
withstanding the  shadow  cast  upon  the  action  of  the  board  by 
this  large  increase  in  valuation,  we  are  forced  to  the  conclusion, 
not  only  that  the  act  is  not  open  to  the  objections  made  to  its 
constitutionality,  but  also  that  there  is  no  sufficient  testimony  to 
impeach  the  conclusion  and  determination  of  the  state  board. 
The  judgment  of  the  Supreme  Court  of  the  state  of  Indiana,  is, 
therefore,  affirmed. 

Case  Ko.  900,  brought  by  the  Indianapolis  and  Yincennes  Bail- 
road  Company  to  impeach  the  assessment  made  by  the  same  board, 
in  the  same  year,  of  its  property,  is  so  nearly  like  this  in  its  mate- 
rial features  that  no  separate  statement  of  the  special  facts  is 
necessary,  and  in  that  case,  too,  the  judgment  of  the  Supreme 
Ciourt  of  the  state  of  Indiana  will  be  affirmed. 

Jaoksok,  J.,  did  not  hear  the  arguments  in  these  cases,  or  take 
any  part  in  their  decision. 
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Hablan,  J.  (dissenting).  The  statute  of  Indiana  of  March  9, 
1891,  as  construed  by  the  Supreme  Court  of  that  state,  autliorized 
the  state  board  of  tax  commissioners,  in  assessing  the  ^'  raih*oad 
track  "  and  "  rolling  stock  "  of  the  company  in  the  state,  to  ascer- 
tain the  market  value  of  its  property,  and  interests  of  every  kind, 
within  and  without  the  state,  including  capital  stock,  bonds,  earn- 
ings, franchise,  equipment,  etc.,  and,  that  being  done,  to  take  as 
the  value  of  the  company's  track  and  rolling  stock  in  Indiana  for 
taxation  such  proportion  of  that  aggregate  amount  as  the  number 
of  miles  of  its  road  in  that  state  bore  to  the  aggregate  miles  of  its 
road  or  roads  within  or  without  the  state ;  and,  by  this  rule  of 
valuation,  the  state  board  of  tax  commissioners  seem  to  have  been 
governed.  In  the  official  report  by  the  board  of  its  proceedings 
for  1891,  showing  the  basis  on  which  the  values  of  the  railroads 
and  parts  of  roads  within  the  state  had  been  fixed,  it  is  said  that 
^^  in  arriving  at  the  basis  for  the  estimate  of  said  values,  the  board 
has  considered  the  cost  of  the  construction  and  equipment  of  said 
roads,  the  market  value  of  the  stocks  and  bonds,  and  the  gross 
and  net  earnings  of  each  of  said  roads,  and  all  other  matters 
appertaining  thereto  that  would  assist  the  board  in  arriving  at  a 
true  cash  value  of  the  same."  The  forms  of  printed  returns  sup- 
plied to  railroad  companies  show  that  they  were  required  to  report 
such  values  and  earnings  in  respect  of  all  their  property  of  every 
kind,  wherever  situated.  Under  the  mode  of  assessment  pursued 
property  was  taxed  in  Indiana  that  had  no  situs  there,  which  was 
used  in  interstate  commerce  outside  of  Indiana,  and  could  not 
properly  be  included  in  the  company's  railroad  track  and  rolling 
stock  in  that  state.  I  am  of  opinion  that  the  statute,  as  construed 
and  enforced  by  the  state,  imposed  illegal  burdens  upon  interstate 
commerce,  under  the  guise  of  a  valuation  for  purposes  of  taxation 
of  property  within  the  state.  The  board  had  no  authority  to 
impart  to  the  value  of  railroad  track  and  rolling  stock  within  the 
state  any  part  of  the  value  of  the  company's  various  interests  and 
property  without  the  state. 

There  was  some  contention  at  the  bar  as  to  whether  the  state 
board,  in  fact,  proceeded  according  to  the  rule  of  valuation  to 
which  I  have  referred.  If  I  am  in  error  in  saying  that  it  appears, 
affirmatively,  from  the  record,  that  the  board  applied  that  rule, 
there  can  be  no  doubt  that  the  state  board  construed  the  statute 
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authorizing  the  adoption  of  snch  a  rule.  It  is  equally  clear 
that  evidence  to  prove  that  the  board  acted  upon  that  rule  waa 
offered  and  excluded,  and  that  a  proper  exception  was  taken. 
Such  action  upon  the  part  of  the  court  was  itself  sufficient  to  raise 
the  question  whether  the  statute,  as  interpreted  by  the  state  court, 
and  as  administered  by  the  state  authorities,  was  not  obnoxious  ta 
the  objection  that  it  permitted  illegal  burdens  to  be  imposed 
under  the  guise  of  local  taxation  upon  interstate  commerce,  and 
the  taxation  of  property  not  within  the  jurisdiction  of  Indiana. 

Without  referring  to  other  grounds  discussed  at  the  bar,  I  dis* 
sent  from  the  opinion  and  judgment  in  this  case,  upon  the  grounds 
above  stated. 

I  dissent,  upon  the  same  grounds,  from  the  opinion  and  judg- 
ment in  cases  908  and  900. 

I  am  authorized  by  Mr.  Justice  Bbown  to  say  that  he  alsa 
dissents.'^ 

TAXATION  OF  RAILROADS  AND  RAILROAD   PROPERTY  — 

RECENT  DECISIONS. 

1.  EzemptioiLi  from  taxation,  their  construction  and  application. — 
A  clause  in  a  railroad  company's  charter,  that  "  no  tax  shall  ever  be  laid  on 
said  road  or  its  fixtures  which  will  reduce  the  dividends  below  eight  per  cent/' 
is  not  void  for  uncertainty  because  no  limit  of  capital  stock  is  fixed,  and  no 
means  provided  for  fixing  the  same,  or  ascertaining  the  dividends  thereon; 
the  amount  of  stock  issued  being  known,  and  there  being  no  difficulty  in 
ascertaining  the  amount  of  profits  from  net  earnings  in  any  year  applicable  to 
payment  of  dividends.  Mobile  &  O.  R.  Co.  v.  Tennessee,  168  U.  S.  486;  14 
Sup.  Ct.  Rep.  968.  In  the  act  of  Tennessee,  January  38. 1848,  incorporating  the 
Mobile  and  Ohio  Railroad  Company,  section  11  provided  that  the  capital  stock 
should  be  forever  exempt  from  taxation,  and  the  road,  with  all  its  fixtures 
and  appurtenances,  should  be  exempt  for  twenty -five  years  from  its  comple- 
tion, and  no  tax  should  ever  be  laid  on  said  road  or  its  fixtures  which  would 
reduce  the  dividends  below  eight  per  cent.  Held,  that  there  being  no  require- 
ment of  the  State  Constitution  that  all  property  should  be  taxed,  and  the  leg- 
islature having  power  to  grant  exemption  from  taxation  in  corporate  charters, 
which,  after  acceptance,  became  irrevocable  contracts,  such  an  exemption  was 
granted  by  the  last  clause  of  the  section,  construed  in  view  of  the  history  and 
circumstances  of  the  grant,  to  the  extent  stated,  and  that  clause  was  not  a 
mere  special  and  discriminating  rule  for  taxation  of  the  property  after  the 
period  of  twenty-five  years,  void  for  violation  of  the  rule  of  uniformity  and 
equality  of  taxation  prescribed  by  the  Constitution  of  Tennessee,  1834,  article 
2,  section  28.  Fullbb,  Oh.  J.,  Gray,  Brewer  and  Shiras,  JJ.,  dissenting. 
Ibid. 


*  Reported  in  164  TJ.  S.  421 ;  14  Sup.  Ct.  Rep.  1114. 
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Under  the  act  of  Illinoifl,  February  10,  1851,  section  22,  which  exempts  the 
Illinois  Central  Bailroad  Company,  incorporated  by  the  act,  "from  all  taxa- 
tion of  every  kind,  except  as  herein  provided  for,"  and  provides  that  the  taxes 
thereby  imposed  on  the  company  shall  be  paid  into  the  state  treasury,  and 
applied  to  the  payment  of  state  indebtedness,  the  exemption  does  not  extend 
to  a  special  tax  to  defray  the  cost  of  grading  and  paving  a  street,  assessed  on 
land  forming  a  part  of  the  company's  right  of  way,  on  the  ground  that  the 
property  is  enhanced  in  value  by  the  improvement.  18  N.  E.  Rep.  815, 
affirmed.  McGee  v.  Mathis,  4  Wall.  148,  distinguished.  Illinois  Central  R 
Co.  V.  City  of  Decatur,  147  U.  S.  190;  18  Sup.  Ct.  Rep.  298.  Such  charge  is  not 
within  the  exemption  from  ''taxation,"  as  being  a  special  tax,  rather  than  a 
special  assessment,  within  the  distinction  recognized  by  the  Constitution  of 
Illinois,  1870,  article  9,  section  9,  giving  corporate  authorities  power  "to  make 
local  improvements  by  special  assessment,  or  by  special  taxation  of  contigu- 
ous property,  or  otherwise,"  since  the  tax  is  for  the  cost  of  a  local  improve- 
ment charged  upon  the  contiguous  property  benefited  thereby.  Ibid.  To  the 
same  effect  and  under  the  same  charter  is  Illinois  Central  R.  Co.  v.  City  of 
liattoon,  141  111.  82;  80  N.  E.  Rep.  773. 

A  railroad  company  organized  under  Michigan  statutes,  providing  that 
every  company  formed  thereunder  shall  pay  an  annual  tax  upon  the  gross 
receipts,  which  tax  **  shall  be  in  lieu  of  all  other  taxes  upon  the  properties  of 
such  companies,"  is  not  exempt  from  the  levy  of  assessments  for  local  improve- 
ments. Lake  Shore  &  M.  S.  R  Co.  v.  Grand  Rapids,  (Mich.)  60  N.  W. 
Rep.  767. 

An  act  of  North  Carolina,  January  8,  1884,  incorporating  the  W.  &  W.  R. 
Co.,  provided  in  section  19  that  such  road  should  be  free  from  taxation.  Sub- 
sequent sections  authorized  the  construction  of  branches,  and  provided  that 
all  powers,  rights  and  privileges  conferred  by  preceding  sections  in  respect  of 
the  main  road  should  extend  thereto,  in  the  laying  out,  construction,  use  and 
preservation  of  said  branches.  Held,  that  the  privileges  extended  to  the 
branches  were  limited  to  the  purposes  enxunerated,  and  did  not  exempt  the 
branch  lines  from  taxation.  Wilmington  &  W.  R.  Co.  v.  Alsbrook,  146  U.  & 
279;  18  Sup.  Ct.  Rep.  72.  By  a  subsequent  act  (2  Rev.  St.  N.  C.  884,  886) 
the  H.  &  W.  R.  Co.,  which  had  not  been  exempt  from  taxation,  was  absorbed 
into  the  W.  &  W.  R.  Co.,  its  stockholders  taking  W.  &  W.  stock  in  lieu  of 
their  own,  and  it  was  provided  that  the  property  of  the  absorbed  road  should 
be  held  in  the  same  manner  as  all  other  property  of  the  absorbing  road.  Held, 
that  the  absorbed  road  was  not  exempt  from  taxation.  Ibid.  The  decision  of 
the  Supreme  Court  of  North  Carolina,  which  is  affirmed  in  the  foregoing,  is 
reported  under  same  title  in  110  N.  C.  187;  14  S.  E.  Rep.  652. 

Acts  of  Missouri,  1847,  page  157,  gives  to  defendant  company  all  the  privi- 
leges and  immunities  which  were  granted  to  the  Louisiana  and  Columbia  Rail- 
road Company  by  acts  of  1886-1837,  page  252,  which  provide,  inter  alia,  "  that 
the  stock  of  said  company  shall  be  exempt  from  all  state  and  county  taxes." 
Act  of  September  20,  1852,  granting  lands  to  defendant,  and  accepted  by  it, 
provides  that  it  shall  **  pay  into  the  treasury  of  the  state  a  sum  of  money 
equal  to  the  amoimt  of  state  tax  on  other  real  and  personal  property  of  Uke 
value  for  that  year,  upon  the  actual  value  of  the  roadbed     •    •    •    and  other 
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property  of  said  oompanj,"  etc.  Held,  that  this  act  in  no  way  affects  defend- 
ant's charter  exemption  from  taxation  for  county  purposes.  State  ex  leL 
Trammel  ▼.  Hannibal  &  St.  J.  R.  Co..  101  Mo.  186;  13  S.  W.  Rep.  505. 

A  township  tax  levied  by  the  C!ounty  Court  to  pay  bonds  issued  in  aid  of  a 
xailroad  is  not  a  county  tax  within  the  meaning  of  a  railroad  company's 
charter  exempting  its  stock  from  state  and  county  taxes.  State  ex  rel.  Ham- 
ilton y.  Hannibal  &  St.  J.  R.  Co.,  118  Mo.  d97;  21  S.  W.  Rep.  14;  State  ex  rel 
Trammel  ▼.  Hannibal  &  St.  J.  R.  Co.,  101  Mo.  186;  18  S.  W.  Rep.  505.  See, 
also,  State  ex  rel.  Love  v.  Hannibal  &  St.  J.  R  Co.,  101  Mo.  120;  18  S.  W. 
Rep.  406. 

The  rule  exempting  from  taxation  for  local  purposes  so  much  of  a  railroad 
•company's  property  as  is  indispensable  to  the  construction  of  the  road,  and 
fitting  it  for  use,  does  not  embrace  the  railroad  repair  shops,  and  they  are 
liable  for  township  and  school  taxes.  Pennsylyania  &  N.  Y.  Canal  &  R  Co. 
T.  Vandyke,  187  Penn.  St  249;  20  Atl.  Rep.  658. 

Under  the  charter  of  the  Y.,  P.  &  S.  I.  Ry.  Co.  (Acts  Miss.  1878,  p.  562),  to 
which,  by  consolidation,  the  L.,  N.  O.  &  T.  P.  Ry.  Co.  succeeded,  allowing 
the  company  to  obtain  and  hold  any  real  and  personal  estate  necessary  and  con- 
Yenient  for  its  construction  and  maintenance;  and  Acts  of  Mississippi,  1870, 
page  255,  section  21,  exempting  such  property  of  the  M.  &  N.  W.  Ry.  Co. 
from  taxation  in  the  counties  where  situated;  and  Acts  of  Mississippi,  1882, 
page  1011,  chapter  555,  conferring  this  exemption  upon  the  consolidated  roads 
—  the  L.,  N.  O.  &  T.  P.  Ry.  Co.,  one  of  the  consolidated  roads,  is  not  subject 
to  taxation  on  a  mile  and  a  half  of  spur  track  and  a  steam  digger,  used  to 
reach  a  gravel  pit  and  get  the  gravel  for  the  purpose  of  repairing  its  main 
line.    Louisville,  N.  O.  &  T.  R.  Co.  v.  Taylor,  68  Miss.  861;  8  South.  Rep.  675. 

A  tract  of  land  owned  by  a  railway  corporation,  upon  which  it  had  con- 
structed a  dock  or  wharf,  renting  the  same  to  another  corporation,  engaged  in 
the  business  of  selling  and  shipping  coal,  and  for  the  purposes  of  such  busi- 
ness, is  not  exempt  from  ordinary  taxation  as  property  held  and  used  for  rail- 
way purposes,  although  by  the  terms  of  the  lease  the  tenant  was  under  obli- 
gation to  perform  certain  service  in  its  line  of  business  for  the  railway 
corporation,  and  also  obliged  to  furnish  a  certain  amoimt  of  freight  annually 
for  transportation  over  its  lines  of  railway.  St.  Louis  County  v.  St.  Paul, 
etc.,  R  Co.,  45  Minn.  510;  48  N.  W.  Rep.  884. 

Section  5  of  an  act  of  North  Carolina,  incorporating  the  North  Carolina  Rail- 
road Company,  provided  that  all  real  estate  held  by  said  company  for  right  of 
way,  stations  and  workshops  should  be  exempt  from  taxation  until  the  divi- 
dends or  profits  should  exceed  six  per  cent  per  annum.  Held,  that  the  exemp- 
tion provided  by  section  5  was  a  part  of  the  contract  between  the  state  and  the 
corpontion,  and  that  acts  of  the  general  assembly  of  such  state  repealing  such 
flection,  and  providing  for  the  listing  of  such  property  for  taxation,  were  void,  as 
impairing  the  obligations  of  a  contract.    Barnes  v.  Komegay ,  62  Fed.  Rep.  671. 

A  provision  of  the  charter  of  the  Michigan  Southern  Railroad  Company, 
'whidi  provided  for  the  payment  of  a  percentage  on  the  amount  of  its  capital 
stock  in  lieu  of  all  other  taxes,  is  a  special  privilege,  and  cannot  be  extended 
to  lines  organized  under  the  General  Railroad  Law,  which  are  leased  by  it. 
lake  Shore  A  M.  S.  R  Co.  v.  Grand  Rapids,  (Mich.)  60  N.  W.  Rep.  767. 
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2.  Modes  of  aMefpment  and  valuation  generally. —  The  assessment  for 

taxation  of  part  of  a  railroad  within  a  state,  another  part  of  which  is  in  another 
state,  no  special  circumstances  existing  to  distinguish  between  the  conditions 
in  the  two  states,  by  ascertaining  the  value  of  the  whole  line  as  a  single  prop- 
erty, and  then  determining  the  value  of  that  within  the  state,  is  not  a  valua- 
tion of  property  out  of  the  state.    It  is  not  necessary,  in  order  to  keep  within 
state  jurisdiction,  to  treat  the  part  of  the  road  within  the  state  as  an  independ- 
ent line,  and  place  upon  it  only  its  value  if  operated  separately.    33  N.  E. 
Rep.  421;  183  Ind.  518;  affd.,  Qeveland,  C,  C.  &  St.  L.  R.  Co.  v.  Backus,  154 
U.  S.  489;  14  Sup.  Ct.  Rep.  1122,  Harlan  and  Brown,  JJ.,  dissenting.     The 
assessment  for  taxation  of  a  certain  number  of  miles  of  railroad  within  a  state, 
forming  part  of  a  Une  of  road  running  into  another  state,  at  their  actual  cash 
value,  determined   on   a  mileage  basis,  does  not  place  a  burden  on  inter- 
state commerce,  beyond  the  power  of  the  state,  simply  because  the  value  of 
the  railroad  as  a  whole  is  created  partly  by  its  interstate  conunerce.    Ibid. 

Revised  Statutes  of  Connecticut,  1875,  title  12,  chapter  5,  section  7,  as 
amended  in  1876,  which  provides  that  when  only  part  of  a  railroad  lies  in  the 
state  it  shall  pay  taxes  on  such  proportion  of  the  valuation  of  its  capital  stock, 
funded  and  floating  debt,  and  bonds  as  the  length  of  its  road  lying  in  the  state 
bears  to  the  entire  length  of  the  road,  is  not  unconstitutional  as  laying  a  tax 
on  interstate  commerce.  State  v.  New  York,  N.  H.  &  H.  R  Co.,  60  Conn. 
826;  22  Atl.  Rep.  765. 

Where  the  equipment  of  a  domestic  railroad  corporation  is  used  interchange- 
ably upon  its  lines  within  and  without  the  state,  its  capital  stock  can  only  be 
taxed  in  the  proportion  that  the  number  of  miles  operated  and  equipped  in 
one  state  bears  to  the  entire  mileage.  Commonwealth  v.  Delaware,  L.  &  W. 
R.  Co.,  145  Penn.  St.  96;  22  Atl.  Rep.  157.  Where  a  part  of  the  capital  stock 
of  a  domestic  corporation  represents  the  value  of  a  leasehold  interest  in  a  rail- 
road entirely  without  the  state,  the  amount  thereof  should  be  deducted  in 
computing  the  valuation  of  the  capital  stock  as  a  basis  for  taxation.     Ibid. 

A  state  statute  distributing  for  purposes  of  taxation  the  rolling  stock  and 
personal  property  of  railroad  companies  among  the  several  counties  traversed 
by  the  road,  and  subjecting  it  to  the  varying  rates  of  taxation  prevailing 
therein,  instead  of  taxing  it  in  the  county  of  its  principal  office,  as  is  done  in 
the  case  of  individuals  and  other  corporations,  is  not  a  discrimination  in  vio- 
lation of  the  fourteenth  amendment  to  the  Constitution  of  the  United  States. 
Columbus  Southern  R.  Co.  v.  Wright,  151 U.  S.  470;  14  Sup.  Ct.  Rep.  896.  This 
affirms  the  decision  of  the  Supreme  Court  of  (Georgia,  reported  in  89  Ga.  574; 
15  S.  E.  Rep.  298,  in  which  the  syllabus  prepared  by  the  court  is  as  follows : 

1.  As  respects  railroad  companies  having  no  exemption,  a  statute  is  not 
unconstitutional  which  provides  for  taxing  railroad  property  for  county  pur- 
poses at  the  regular  rate  ad  valorem  which  is  levied  by  the  county  authorities 
on  other  property,  each  county  through  which  a  road  runs  being  allowed  to 
tax  at  that  rate  all  the  company's  property,  real  and  personal,  located  in  that 
county,  and  in  addition  thereto  its  due  proportion  of  the  rolling  stock  and 
other  floating  or  unlocated  property  of  the  company,  that  is,  a  proportion  cor- 
responding to  the  ratio  between  the  company's  property,  real  and  personal, 
located  in  the  given  county,  and  the  aggregate  of  its  located  property  in  all 
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the  counties  through  which  the  road  runs.    Properly  construed,  this  is  the 
scheme  and  purpose  of  the  act  of  October  16,  1889,  on  the  subject  of  taxing 
ndhoad  property  for  county  purposes.    The  act  is  a  general,  not  a  special 
law,  and,  except  as  necessarily  checked  and  qualified  by  irrevocable  exemp- 
tions previously  granted,  it  is  uniform,  equal  and  just.    It  is  not  wanting  in 
uniformity  because  it  recognizes  and  seeks  to  abide  by  inviolable  charter 
lights  of  such  railroads  Qi  any)  as  can  be  taxed  for  county  purposes  only 
upon  the  basis  of  their  net  income,  there  being  in  fact,  under  existing  con- 
ditions, no  such  railroads  now  in  the  state;  nor  because  it  requires  rolling  stock 
and  other  floating  personalty  to  be  apportioned  for  county  taxation  among  the 
sevenil  counties  through  which  the  respective  railroads  run;  nor  because  it 
requires  returns  to  be  made  to  the  comptroller-general  of  the  state  instead  of 
to  the  tax  receivers  of  the  several  counties,  and  designates  that  officer,  and  not 
the  tax  officers  of  the  counties,  to  calculate  the  amount  of  taxes  due  to  each 
county  according  to  the  returns,  and  to  issue  execution  therefor.    The  nature 
of  railroad  property,  and  its  involved  relations  with  the  several  counties  inter- 
ested, render  the  services  of  an  officer  common  to  all  the  counties  appropriate 
for  securing  a  correct  and  effective  performance  of  these  ministerial  functions. 
2.  The  act  in  question  neither  imposes  a  state  tax  for  county  purposes,  nor 
attemps  to  levy  coimty  taxes  directly  by  the  state.    It  provides  for  taxing 
railroads  for  county  purposes  by  and  through  the  action  of  the  county  authori- 
ties, the  rate  in  each  county  being  fixed  by  such  authorities,  and  being  the 
same  for  all  kinds  of  property.     That  different  counties  fix  different  rates  ia 
of  no  consequence,  one  and  the  same  rate  only  being  applied  to  property 
located  in  a  given  county.    3.  The  state  does  not  by  this  act  deny  to  any  per- 
son or  railroad  corporation  the  equal  protection  of  its  laws,  and  consequently 
there  is  no  conffict  with  the  fourteenth  amendment  of  the  Constitution  of  the 
United  States. 

Mansfield's  Arkansas  Digest  (§§  5647  et  seq.)  provides  that  the  governor^ 
secretary  of  state  and  auditor  shall  constitute  a  board  of  railroad  conunission- 
ers;  that  all  railroads  doing  business  in  the  state  shall  make  and  file  with  the 
secretary  of  state  a  schedule  showing  the  miles  of  track  used  by  them,  and  the 
value  of  all  their  improvements,  station  houses,  railroad  track,  etc.,  on  their 
right  of  way;  that,  for  the  purpose  of  taxation,  all  such  property  shall  be 
classed  as  real  estate,  and  shall  be  assessed  annually;  that  the  board  of  com- 
missioners shall  appraise  the  railroad  track,  etc.,  and  certify  to  the  assessor  of 
each  county  the  value  of  that  portion  lying  in  the  county,  and  the  assessor 
shall  list  and  assess  the  same.  Held  that,  under  the  Constitution  of  Arkansas  of 
1874  (Art.  16,  §  6)  providing  that  the  value  of  property  assessed  for  taxation 
shall  be  ascertained  in  such  manner  as  the  general  assembly  shall  direct,  but 
shall  be  equal  and  uniform  throughout  the  state,  such  statute  is  not  unconsti- 
tutional on  the  ground  that  it  employs  a  different  instrumentality  for  the  assess- 
ment of  railroad  property  from  that  employed  to  assess  other  property.  St. 
Louis,  L  M.  &  S.  R.  Co.  v.  Worthen,  52  Ark.  529;  18  S.  W.  Rep.  254.  It  ia 
competent  for  the  legislature  to  provide  that  such  property  shall  be  assessed 
annually,  while  ordinary  real  estate  is  assessed  but  once  in  two  years;  the  fact 
that  it  Ib  denominated  "  real  estate  "  not  changing  its  true  character.  Ibid. 
VOL,  X. — 47 
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Bailroad  property  situated  in  South  Carolina  was  assessed  by  the  state  board 
of  equalization  for  railroads  at  eighty  per  cent  of  its  real  value,  under  a  pio- 
Tision  (Qen.  St.  §  219)  that  all  property  should  "be  valued  for  taxation  at  its 
true  value  in  money/'  while  all  other  property  in  the  state  was  assessed  by 
county  boards  of  assessment  at  from  fifty  to  sixty  per  cent  of  the  real  value. 
Held,  in  view  of  the  general  mode  of  assessing  property  for  taxation  in  the 
state,  upon  application  of  a  receiver  for  instructions,  that  there  was  no  such 
evidence  of  an  intention  on  the  part  of  the  board  of  equalization  to  violate  the 
constitutional  provision  (Art.  9,  §  1)  in  relation  to  equality  of  taxation,  and 
a  design  to  put  the  burden  of  tax  alone  on  railroads,  as  would  warrant  the 
interference  of  the  court.  Chamberlain  v.  Walter.  60  Fed.  Rep.  788.  The 
Constitution  of  South  Carolina  directs  all  lands  to  be  assessed  every  fiveyeais, 
and  requires  a  uniform  and  equal  rate  of  assessment  and  taxation;  but,  in 
practice,  all  railroad  property,  including  the  land  forming  part  thereof,  is 
assessed  annually.  Held,  that  a  railroad  is  to  be  regarded  as  a  unit,  cf  which, 
the  land  forms  a  part,  and,  therefore,  that  the  annual  valuation  worked  no 
such  discrimination  against  railroads  as  would  constitute  a  denial  of  the  equal 
protection  of  the  laws.    Ibid. 

8.  Taxation  of  rolling  stock  used  in  interstate  commerce. — Section  S, 
article  1,  of  the  Federal  Constitution,  which  confers  power  upon  congress  to 
regulate  commerce  among  the  several  states,  does  not  inhibit  the  taxation  by  a 
state  of  railway  cars  found  within  its  borders,  though  in  the  transaction  of 
business  they  pass  into  adjoining  states  and  territories.  Denver  <&  R  G.  R. 
Co.  V.  Church,  17  Col.  1;  28  Pac.  Rep.  468.  A  domestic  railway  corporation, 
using  and  operating  cars,  may  be  required  to  pay  the  taxes  thereon,  though 
the  exclusive  ownership  be  in  a  foreign  corporation,  with  its  domicile,  principal 
office  and  principal  place  of  business  in  another  state.    Ibid. 

It  is  within  the  power  of  a  state  to  tax  sleeping  cars  and  other  rolUng  stock 
of  a  foreign  corporation,  employed  in  interstate  commerce,  in  the  ratio  which 
the  number  of  miles  of  line  within  the  state  bears  to  the  total  number  of  miles 
of  the  whole  line,  as  is  done  by  the  Louisiana  statute  (Acts  1890,  No.  106^ 
§  29).  55  Fed.  Rep.  206,  affirmed.  Board  of  Assessors  v.  Pullman's  Pslace 
Car  Co.,  8  C.  C.  A.  490;  60  Fed.  Rep.  37. 

4.  Taxation  of  gross  earnings  —  interstate  road. — ^The  Corporation  Tax 
Law  of  Vermont  imposing  a  tax  upon  the  entire  gross  earnings  of  all  railways 
operated  in  the  state,  and  providing  that  if  a  railway  be  situated  partly  within 
and  partly  without  the  state  the  tax  shall  be  proportionate  to  the  mileage  of 
trains  run  within  the  state,  is  unconstitutional,  as  an  interference  with  inter- 
state commerce.  Vermont  C.  R.  Co.  v.  Vermont  Central  R.  Co.,  63  Vt.  1;  21 
Atl.  Rep.  262,  781. 

6.  Validity  of  tax  or  fee  exacted  according  to  mileage — Ohio  law. — 
The  act  of  April  15,  1889,  of  Ohio,  requiring  "  every  corporation  or  company 
operating  a  railroad  or  any  part  of  a  railroad  within  this  state,"  to  pay  to  the 
commissioner  of  railroads  and  telegraphs  a  ''fee"  of  one  dollar  per  mile  for 
each  mile  of  track  operated  by  it  within  this  state,  contravenes  sections  2 
and  5  of  article  12  of  the  Constitution  of  this  state,  which  require  taxes 
to  be  levied  by  a  uniform  rule  upon  all  real  and  personal  property  according 
to  its  true  value  in  money.  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  State,  49  Ohio 
St.  189;  80  N.  £.  Rep.  485. 
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6u  What  indiided  in  <<  raikoad  track  "—  Illinois  statutes.—  Under  the 
Beriaed  Statutes  of  Illinois,  chapter  120,  section  42,  which  defines  the  "  rail- 
xoad  track/'  which  must  he  assessed  by  the  state  board  of  equalization,  as  the 
"right  of  way,  including  the  superstructure  of  main,  side  and  second  track 
and  turnouts,  and  the  station  and  Improvements  of  the  railroad  company  on 
such  right  of  way/'  city  lots  which  have  been  bought  by  a  railroad  company 
with  the  intention  of  using  them  as  a  site  for  its  station,  when  it  should 
acquire  title  to  other  adjoining  lots,  but  which  it  has  held  for  four  or  five 
years  without  attempting  to  acquire  title  to  such  other  lots,  form  no  part  of 
its  "  raihoad  track."  Chicago,  B.  &  Q.  R  Co.  v.  People.  136  IlL  660;  27  N. 
£.  Rep.  260. 

7.  Xnfbrcing  collection — discrimination  against  railroads — penal* 
ties. — In  the  absence  of  any  statutory  proyision  for  compelling  railroad  com- 
panies to  pay  their  state  taxes,  such  taxes  may  be  collected  by  an  action 
brought  by  the  state.  State  v.  New  York,  N.  H.  &  H.  R.  Co.,  60  Conn.  826; 
22  AIA.  Kep.  766. 

Under  the  Constitution  of  Georgia,  which  requires  taxes  to  be  levied  and 
collected  under  general  laws,  the  legislature  has  no  power  to  impose  a  pecu- 
niary penalty  for  nonpayment  upon  the  railroads  exclusively,  leaving  all 
other  classes  exempt  from  any  penalty  whatever.  Atlanta  &  F.  R  Co.  v. 
Wright,  87  Ga.  487;  13  S.  £.  Rep.  578.  Nor  can  the  legislature  subject  rail- 
roads to  execution  for  taxes  on  the  first  of  October  when  the  great  mass  of 
the  taxpayers  are  exempt  until  the  twentieth  of  December.    Ibid. 

Terminal  property  of  a  railroad  company  consisting  of  a  freight  house, 
roadbed  and  right  of  way,  cannot  be  sold,  under  the  provisions  of  a  city 
charter,  for  nonpayment  of  assessments  thereon  for  local  improvements. 
Lake  Shore  &  M.  S.  R.  Co.  v.  Grand  Rapids,  (Mich.)  60  N.  E.  Rep.  767. 
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Same  v.  Union  Pac,  D.  &  6.  Ry.  Co. 

Same  v.  Bublington  &  C.  Ry.  Co. 

Same  v.  Denveb  &  R.  G.  Ry.  Co. 

(Supreme  Court  of  Colorado,  June  18,  1894.) 

1.  Railboad  oompanibb  may  be  comfblled  to  oonbteuct  bridqeb  ovkb 
TBEiB  TBACKB  AT  8TBBBT  CBO60INOS.  The  legislature  may  authorize  a  city  to 
compel  a  railway  company  which  has  laid  its  tracks  across  a  street,  to  bridge 
the  tracks  at  its  own  expense  and  according  to  plans  prepared  by  the  dty^ 
provided  a  reasonable  necessity  therefor  is  shown  to  exist. 

2.  Facts  held  to  show  a  bbabonablb  necessity  therbfob.  A  petition 
for  mandamus  to  compel  railway  companies  to  bridge  their  tracks  across  a 
street  sufficiently  shows  the  necessity  for  the  bridge  when  it  appears  there- 
from that  the  street  at  the  point  to  be  bridged  is  crossed  by  twenty-two  tracks ; 
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that  trains  are  "  continually  "  crossing  over  them  ;  that  the  point  is  in  a  popu- 
lous part  of  the  city,  and  that  the  street  is  one  of  only  four  connecting  a  part 
of  the  city  haying  a  population  of  20,000  with  another  part  having  a  popula- 
tion of  80,000,  and  the  plat  filed  with  the  petition  shows  that  the  nearest  of 
the  other  three  streets  is  several  hlocks  away. 

8.  Street  under  bridge  need  not  be  DiscoNTiNnED.  In  order  to  com- 
pel railroad  companies  to  bridge  a  street  over  their  tracks,  it  is  not  necessary 
that  the  part  of  the  street  bridged  should  be  abandoned  to  the  use  of  the  com- 
panies when  by  so  doing  extended  territory  would  be  rendered  inaccessible. 

MAlfDAMUS  to  compel  certain  railroad  corporations  to  con- 
struct a  viaduct  over  their  tracks  on  Nineteenth  street,  in  the 
city  of  Denver.  In  the  District  Court  the  proceedings  were  dis^ 
missed  for  insuflSciency  of  the  petitions.  Petitioner  brings  error. 
Concurrent  actions  were  brought  by  the  city  against  each  railroad 
company  having  tracks  intersecting  or  extending  along  Nine- 
teenth street,  in  the  city  of  Denver.  The  facts  are  identical  in. 
each  case,  and  in  this  court  the  actions  were  consolidated,  under 
No.  2,884:,  for  the  purpose  of  argument  and  determination.  The 
actions  were  all  brought  to  enforce  the  provisions  of  an  ordinance 
of  the  city  of  Denver,  which  is  set  forth  at  length  in  the  margin.* 

*  "  Section  1.  Whereas,  the  construction  and  operation  of  a  great  number 
of  railroad  tracks  that  intersect  and  extend  along  Nineteenth  street,  in  the  city 
of  Denver,  has  and  does  impede  travel  upon  said  street  to  a  great  extent,  and 
has  made  the  said  Nineteenth  street  dangerous  for  public  travel  thereon  as  a 
highway: 

**  Sec. 2.  Therefore,  all  railroad  companies,  the  tracks  of  which  intersect  or 
extend  along  Nineteenth  street,  in  the  city  of  Denver,  are  hereby  required  to 
construct,  at  their  own  expense,  a  good  and  sufficient  viaduct,  of  the  width 
of  fifty  feet,  over  and  across  their  said  tracks,  at  a  height  of  twenty -two  feet 
in  the  clear  above  such  tracks.  Where  the  distance  between  any  two  of  said 
railroad  tracks  is  not  sufficient  to  permit  an  approach  to  the  viaduct  over  each 
track  from  the  ground,  to  be  made  at  a  grade  of  not  to  exceed  seven  per  cent, 
then  the  railroad  company  owning  each  of  sucn  tracks  shall  build  such  viaduct 
at  said  height  to  a  point  midway  between  said  tracks,  and  in  such  manner  as 
to  make  the  same  one  continuous  viaduct  over  such  tracks.  They  are  also 
hereby  required  to  construct,  at  their  own  expense,  good  and  sufiicient 
approaches  to  such  viaduct  or  viaducts,  at  a  grade  of  not  to  exceed  seven  per 
cent,  and  such  railroad  companies,  their  successors  and  assigns,  shall  there- 
after, at  their  own  expense,  keep  and  maintain  said  viaduct  or  viaducts  and  the 
approaches  thereto  in  a  good  state  of  repair.  Said  viaduct  or  viaducts  to  be  con- 
structed entirely  of  iron  or  steel  crossbeams  and  supports  set  on  substantial 
stone  foundations;  the  longitudinal  joists  between  such  crossbeams  to  be  of 
iron,  steel  or  wood,  and  the  floor  to  be  of  wood.  Such  viaduct  or  viaducts, 
and  the  approaches  thereto,  shall  be  set  in  said  Nineteenth  street  so  as  to  leave- 
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Authority  to  pass  the  foregoing  ordinance  is  claimed  tinder  the 
following  provisions  of  the  charter  of  the  city  of  Denver,  to  be 
found  on  page  127  of  the  Acts  of  1889  : 

"  The  city  council  shall  have  power  by  ordinance :  *  *  * 
Sec.  46.  To  regulate  the  use  of  locomotive  engines,  to  direct  and 
control  the  location  of  cable  and  other  railroad  tracks,  and  to 
require  railroad  companies  to  construct,  at  their  own  expense, 
such  bridges  and  their  approaches,  tunnels,  or  other  conveniences 
at  public  crossings,  and  such  viaducts  and  their  approaches  over 
their  tracks,  where  the  same  cross  or  extend  along  public  high*- 
ways  or  streets,  and  to  put  such  streets  in  such  condition  and  state 
of  repair,  as  not  to  interfere  with  the  free  and  proper  use  of  such 
street  or  crossing,  as  the  city  council  may  deem  necessary,  and, 
where  viaduct  or  viaducts  cross  the  tracks  of  several  railroad  com- 
panies, to  compel  them  to  build  their  proportion  of  a  continuous 

an  equal  distance  of  said  street  unoccupied  on  each  side  of  the  same.  The 
said  viaduct  or  yiaducts  to  be  constructed  with  a  roadway  thirty-eight  feet  in 
width  for  vehicles,  and  with  sideways  six  feet  in  width  upon  each  side  of  such 
roadway  for  foot  passengers.  The  said  approaches  shall  be  constructed  of 
good  and  substantial  stone  abutments  and  stone  and  earth  approaches,  or  said 
approaches  may  be  constructed  of  the  same  material  as  the  said  viaduct,  or 
partly  of  each.  The  width  of  said  approaches  to  be  thirty -eight  feet  in  the 
clear  from  the  street  until  the  same  reaches  a  height  of  at  least  twelve  feet 
above  the  street,  and  for  that  distance  the  approaches  shall  be  used  only  as  a 
roadway,  and  from  that  point  until  they  meet  the  viaduct  the  approaches 
shall  be  of  the  same  width  as  the  viaduct,  with  the  roadway  and  sideways  to 
conform  thereto.  At  the  point  on  said  approaches  where  the  sideways  begin, 
there  shall  be  constructed  stairways  of  iron  or  wood  leading  to  the  sidewalk 
below  on  Nineteenth  street.  Said  viaduct  or  viaducts  and  approaches,  on  the 
outside  thereof,  shall  have  good  and  substantial  iron  or  steel  railings. 

"  Sec.  8.  The  work  of  constructing  said  viaduct  or  viaducts  and  approaches 
thereto  shall  be  commenced,  in  good  faith,  within  sixty  days  after  the  passage 
of  this  ordinance,  and  shall  be  actively  continued  thereafter  until  said  viaduct 
or  viaducts  be  completed  and  ready  for  travel,  which  shall  not  be  later  than 
six  months  after  the  passage  of  the  said  ordinance. 

"  Sec.  4.  Upon  the  completion  of  such  viaduct  or  viaducts  and  approaches, 
the  railroad  companies  whose  tracks  run  under  the  same  shall  not  be  required 
to  keep  either  flagman  or  gateman  at  the  crossings  of  their  tracks  with  said 
Khieteenth  street. 

"  Sec.  6.  Upon  the  completion  of  such  viaduct  or  viaducts,  any  of  the  rail- 
road companies  aiding  in  the  construction  of  such  viaduct  or  viaducts  shall 
have  the  privilege  of  constructing  across  said  Nineteenth  street,  under  said 
viaduct  or  viaducts,  such  new  railroad  tracks  as  may  be  necessary,  without 
any  special  permission  of  the  city  council  first  had  and  obtained." 
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yiadnct  or  viaducts  over  said  tracks  with  their  approaches,  and  to 
regulate  the  rates  of  speed  of  all  railroad  trains  within  the  dtj 
limits,  and  their  stops  at  street  crossings." 

t/]  i^.  Shafrothy  F.  A.  WiUiams  and  A.  B.  Seaman^  for  plain- 
tiff in  error.  Teller  <&  Orahaod  and  Walcott  cfe  VcdU^  for 
defendants  in  error. 

Hayt,  Ch.  J.  {after  stating  the  facts).  The  duty  of  railroad 
and  other  companies  crossing  highways  to  relieve  the  danger  and 
inconvenience  of  such  crossings  has  been  long  recognized  under 
the  common  law.  In  State  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  35 
Mmn.  131 ;  28  N.  W.  Eep.  3,  this  rule  is  stated  as  follows :  "  The 
eommon-law  rule  is  that,  where  a  person  or  corporation  is  given 
the  right  to  build  a  railroad  or  make  a  canal  aicroBS  a  public  high- 
way, this  gives  them  no  right  to  destroy  it  as  a  thoroughfare,  but 
they  are  bound  to  restore  or  unite  the  highway  at  their  own 
expense,  by  some  reasonably  safe  and  convenient  means  of  pass- 
age, although  the  statute  contains  no  express  provision  to  that 
effect.  This  duty  includes  the  doing  of  whatever  is  necessary  to 
be  done  to  restore  the  highway  to  such  condition ;  as,  for  instance^ 
in  case  of  a  bridge,  the  approaches  or  lateral  embankments,  with- 
out which  the  bridge  itself  would  be  useless.  This  duty  is  founded 
upon  the  equitable  principle  that  it  was  their  act,  done  in  pursuit 
of  their  own  advantage,  which  rendered  this  work  necessary,  and, 
therefore,  they,  and  not  the  public,  should  be  burdened  with  ita 
expense."  The  following  cases  are  cited  in  support  of  the  fore- 
going rule :  King  v.  Inhabitants  of  Lindsay,  14  East,  817 ;  King 
V.  Kerrison,  3  Maule  &  S.  526 ;  Leopard  v.  Canal  Co.,  1  Gill, 
222 ;  Northern  Cent.  Ry.  Co.  v.  Mayor,  etc.,  of  Baltimore,  46 
Md.  425 ;  Eyler  v.  Commissioners,  49  Md.  257 ;  In  re  Trenton 
Water-Power  Co.,  20  N".  J.  Law,  659  ;  People  v.  Chicago  &  A.  R. 
Co.,  67  HI.  118  ;  Queen  v.  Inhabitants  of  the  Isle  of  Ely,  15  Q. 
B.  827 ;  Paducah,  etc.,  R.  Co.  v.  Com.,  80  Ky.  147.  The  statute 
and  ordinance  relied  upon  in  support  of  the  present  actions  are 
evidently  not  for  the  purpose  of  curtailing  the  duty  imposed  by 
the  conmion  law,  but  rather  for  the  purpose  of  making  the  duty 
explicit  and  free  from  doubt.  Although  it  may  have  been 
optional  with  the  railroad  companies  in  the  first  instance 
to  have  laid  their  tracks  at  the  street  grade,  or  above  or  below 
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mch  grade,  the  dntjr  to  leave  the  public  a  reasonably  safe  and 
free  passage  was  the  same  in  each  instance ;  and  there  can  be  no 
donbt  that  the  duty  is  a  continuing  one,  and  that  the  legislature 
has  ample  power  and  authority  to  require  such  changes  from  time  to 
time  as  the  public  safety  or  convenience  may  reasonably  require. 
A  railroad  with  a  single  track  crossing  at  grade  may  inconvenience 
the  public  but  little,  while  by  increasing  the  number  of  tracks 
and  trains,  to  meet  the  requirements  of  a  growing  population  and 
enlarged  traffic,  the  inconvenience  and  hazard  may  be  increased 
to  such  an  extent  as  to  practically  deprive  the  public  of  any  bene- 
ficial use  of  the  street.  In  the  case  of  Com.  v.  New  Bedford 
Bridge,  2  Gray,  339,  it  was  held,  under  an  act  of  the  legislature 
authorizing  the  erection  of  a  bridge  over  a  navigable  river,  "  with 
two  suitable  draws,  which  should  be  at  least  thirty  feet  wide," 
that  the  duty  of  the  corporation  was  not  discharged  by  making 
the  draws  thirty  feet  in  width,  this  being  adequate  for  the  accom- 
modation of  commerce  by  the  vessels  in  use  at  the  time  the  bridge 
was  constructed,  but  that  the  duty  was  a  continuing  one,  requir- 
ing the  corporation  to  enlarge  the  draws  from  time  to  time,  as  the 
same  should  become  necessary,  by  reason  of  the  larger  size  or 
change  in  model  of  vessels  navigating  the  river.  Likewise,  in 
Cooke  V.  Bailroad  Co.,  133  Mass.  185,  it  was  held,  in  an  action 
for  personal  injuries  resulting  from  an  insufficient  bridge  main- 
tained over  its  tracks  by  the  railroad  company,  that  it  was  bound 
to  provide  a  bridge  suitable  for  the  increased  travel,  and  that  even 
if  the  bridge  was  adequate  for  the  purpose  when  built,  and  an 
increased  use  rendered  it  inadequate,  the  corporation  must  alter 
the  bridge.  The  authorities  are  believed  to  be  uniform  to  the 
effect  that,  when  railroad  companies  lay  their  tracks  across  public 
streets,  such  occupation  of  the  street  is  subject  to  the  condition 
that  they  will  do  whatever  a  reasonable  public  necessity  may 
require  to  maintain  the  street  as  a  highway,  and  that  this  duty  is 
a  continuing  one,  enlarging  from  time  to  time,  as  changed  condi- 
tions render  the  mode  adopted  inadequate.  Com.  v.  New  Bed- 
ford Bridge,  supra ;  Maltby  v.  Kailway  Co.,  52  Mich.  108 ;  17  N. 
W.  Rep.  717 ;  State  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  35  Minn.  131 ; 
28  N.  W.  Rep.  3 ;  38  Minn.  246 ;  36  N.  W.  Rep.  870 ;  State 
V.  Mmneapolis  &  St.  L.  Ry.  Co.,  39  Minn.  219 ;  39  N.  W.  Rep. 
153. 
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The  foregoing  principles  are  conceded  by  counsel  in  this  case, 
but  it  is  argued  that  the  petitions  do  not  show  a  reasonable  public 
necessity  for  the  proposed  viaduct.  This  contention  is  not  borne 
out  by  the  record.  From  this  it  appears  that  Nineteenth  street  is 
intersected  by  twenty-two  tracks  that  would  be  spanned  by  the 
proposed  viaduct;  that  trains  are  '^continually"  passing  over 
these  tracks  at  all  hours  of  the  day  and  night ;  ^^  that  the  said 
Nineteenth  street,  between  said  Wazee  and  Central  streets,  is  sit- 
uated in  a  populous  part  of  the  city  of  Denver,  and  is  one  of  the 
most  important  thoroughfares  connecting  North  Denver,  which 
has  a  population  of  some  twenty  thousand  people,  with  what  is 
known  as  East  Denver,  having  a  population  of  about  eighty 
thousand  people ;  that  only  four  streets  connect  said  North  Den- 
ver with  said  East  Denver ;  that,  in  addition  to  the  tracks  of 
defendants,  which  extend  across  said  Nineteenth  street,  there  are 
also  a  large  number  of  tracks  which  have  been  constnicted  across 
said  Nineteenth  street  by  divers  other  railroad  companies,  against  . 
whom  proceedings  in  mandamus  are  concurrently  brought  here- 
with to  compel  the  performance  of  the  same  duty;  that,  ever 
since  the  year  1889,  the  passing  of  said  trains  on  the  various  rail- 
road tracks  crossing  the  said  part  of  Nineteenth  street  became  so 
constant  that  it  interfered  with  and  impeded  to  such  an  extent 
the  public  travel  on  said  Nineteenth  street  that,  in  order  to  restore 
said  highway  to  a  reasonably  safe  and  passable  condition,  it 
became  necessary  that  a  viaduct  should  be  constructed  over  and 
across  said  tracks  in  Nineteenth  street,  together  with  suitable  and 
convenient  methods  of  approach  to  the  same ;  *  *  *  that 
the  defendants  and  other  railroad  companies,  though  said  neces- 
sity for  said  viaduct  still  exists,  and  the  same  is  necessary  for  the 
safety  of  the  public  in  the  use  of  the  said  Nineteenth  street,  have 
refused  and  neglected  to  begin  the  construction  of  the  same; 
*  *  *  that  without  said  viaduct  said  Nineteenth  street,  at  said 
crossings,  is  unsafe  for  public  travel  and  public  use,  by  reason  of 
said  railroad  tracks  crossing  the  same,  and  by  reason  of  the  con- 
stant running  and  operation  of  engines,  cars  and  trains  over  and 
across  the  same  by  defendant."  It  would  seem  that  the  necessity 
for  the  proposed  viaduct  is  made  plain  by  the  foregoing  aver- 
ments, but  counsel  base  an  argument  upon  the  allegation  to  be 
found  in  the  petition  that  only  four  streets  connect  North  Denver 
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with  East  Denver.  The  claim  is  that  the  petition  should  have 
shown  that  the  other  three  streets  could  not  be  convenientlj 
utilized  for  the  accommodation  of  the  public  in  passing  between 
the  two  sections  of  the  city  named.  We  do  not  think  this  claim 
is  well  founded,  particularly  in  view  of  the  fact  that  it  appears 
from  the  plat  which  is  filed  as  a  part  of  the  petition  that  of  the 
other  three  streets  the  one  nearest  Nineteenth  street  is  several 
blocks  away  from  that  thoroughfare. 

The  only  other  ground  relied  upon  by  the  defendants  to  over- 
throw the  application  of  the  petitioner  for  a  writ  of  mandamus  is 
stated  as  f oUows :  ''  That  it  appears  from  the  petition  herein,  and 
from  the  ordinance  therein  set  forth,  that  it  is  proposed  by  the 
petitioner  to  continue  and  maintain  Nineteenth  street  at  a  grade 
as  a  public  thoroughfare  across  the  tracks  of  these  defendants,  and 
at  the  same  time  to  compel  these  defendants  to  construct  a  new 
and  different  thoroughfare  over  and  across  the  tracks  of  these 
defendants  without  compensation  therefor."  The  argument  in 
support  of  this  objection  is  founded  upon  the  principle  that,  if  a 
burden  is  to  be  imposed,  it  must  be  imposed  in  such  a  manner  as 
not  to  inflict  upon  the  defendants  unnecessary  costs  and  expenses ; 
and  to  this  end  it  is  urged  that,  as  a  condition  precedent  to 
the  right  of  the  city  to  compel  the  erection  of  a  viaduct 
over  the  railroad  tracks,  a  new  grade  for  Nineteenth  street  must 
be  established  above,  corresponding  with  the  grade  of  the  pro- 
posed viaduct,  and  the  street  below  entirely  given  over  to  the 
use  of  the  defendants,  or  vacated.  We  think  the  argument 
unsound  when  applied  to  the  case  as  now  presented.  It  is  appar- 
ent from  the  plat,  which  is  made  a  part  of  the  petition  and 
relied  upon  by  counsel  representing  all  parties,  that  to  entirely 
vacate  Nineteenth  street  at  the  surface  would  be  to  deprive  a 
large  number  of  people  and  an  extended  territory  from  access  by 
teams  to  either  East  or  North  Denver,  while,  by  the  ordinance 
enacted,  care  has  been  taken  to  provide  for  the  accommodation 
of  the  public  in  such  a  manner  as  to  inconvenience  the  least  possi- 
ble number  of  people,  and  at  the  same  time  to  make  the  burden 
of  constructing  the  viaduct  as  light  as  possible.  The  cost  of  a 
viaduct  the  full  width  of  the  street  would  certainly  be  much  more 
than  one  of  the  width  required  by  this  ordinance.  In  State  v.  St. 
VOL.  X. — 48 
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Paul,  M.  &  M.  Ry.  Co.,  supra,  the  action  was  brought  at  the 
relation  of  the  city  of  Minneapolis,  to  compel  the  defendants  to 
build  certain  bridges  over  their  tracks  and  approaches  to  the  same. 
One  of  the  defendants  objected  to  the  plan  proposed  by  the  city, 
and  in  lieu  thereof,  proposed  another  and  different  plan,  which  it 
was  willing  to  accept ;  but,  the  court  being  of  the  opinion  that 
the  plan  proposed  by  the  relator  was  suitable,  appropriate  and 
adequate  for  the  purpose,  the  writ  of  mandamus  was  ordered 
accordingly.  In  that  case  the  plan  included  a  bridge  over  con- 
tiguous tracks  of  two  railway  companies,  and  it  was  apparent  that 
they  could  not  agree  upon  a  plan.  In  this  case  there  are  four 
defendants,  and,  if  it  were  left  to  them  to  determine  the  charac- 
ter of  the  structure  to  be  erected,  it  is  not  at  all  probable  that 
any  plan  would  meet  with  the  approval  of  all.  Hence  the  advia- 
ability  of  having  a  plan  prepared  by  the  city  in  the  first  instance ; 
and,  in  case  the  plan  proposed  is  feasible  and  adequate  for  the 
purpose,  the  erection  of  the  viaduct  in  accordance  therewith  may 
be  enforced,  provided  a  reasonable  necessity  therefor  is  shown  to 
exist.  What  we  have  hereinbefore  said  is  predicated  entirely 
upon  the  allegations  of  the  petitions  and  their  sufSciency.  Upon 
these  we  conclude,  upon  principle  and  authority,  that  the  petitions 
are  sufficient  in  form  and  substance  ;  hence,  the  motion  to  quash 
should  have  been  overruled,  and  the  defendants  required  to 
answer.  It  is  not  for  us  to  anticipate  the  character  of  the  answers 
that  may  be  interposed.  When  the  case  is  fully  presented,  by 
proper  pleadings  and  proofs,  it  will  be  for  the  trial  court,  upon 
the  facts  and  circumstances  as  they  then  appear,  and  the  law 
appUcable  thereto,  to  determine  whether  or  not  the  city  Lb  enti- 
tled to  the  relief  sought  by  these  actions.  The  judgment  is 
reversed,  and  the  cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion.     Reversed.* 

Compelling  railroad  companies  to  remove  grade  croMunga  at  their 
own  expense. — The  power  of  a  state  to  compel  railroad  companies  to  remove 
dangerous  grade  crossings,  and  to  bear  the  whole  or  any  part  of  the  expense, 
would  seem  to  be  settled  by  the  decision  in  New  York  &  N.  E.  R.  Co.  v.  Town 
of  Bristol,  151  U.  S.  556;  9  Am.  R.  R.  &  Corp.  Rep.  598.  In  the  case  of  In  re 
Selectmen  of  Norwood,  161  Mass.  259;  87  N.  £.  Rep.  199,  it  was  held  that  the 
Laws  of  Massachusetts,  1890,  chapter  428,  providing  for  the  abolition  of  grade 

•Reported  in  87  Pac.  Rep.  610. 
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crossings,  and  requiring  the  cost  of  changes  made  to  be  paid  by  the  town,  the 
nilroad  company  and  the  state,  in  proportions  fixed,  without  reference  to  the 
fihie  of  the  property  owned  by  them,  or  the  benefits  which  they  severally 
veceiye,  is  a  valid  exercise  of  legislative  power.  The  court  says:  ''  The  valid- 
ity of  this  statute  does  not  depend  upon  the  right  of  the  legislature  to  levy 
taxes.  It  was  enacted  rather  in  the  exercise  of  the  power  of  the  legislature  to 
enact  all  needful  laws  to  prevent  accidents,  and  to  provide  as  well  for  the  con- 
venience as  the  safety  of  the  public  while  traveling  on  highways  across  rail- 
roads, or  while  being  transported  in  the  cars  of  the  railroad  companies.  It 
would  have  been  in  the  power  of  the  legislature,  in  granting  charten  to  rail- 
road corporations,  to  provide  that  the  railroad  should  not  be  constructed  across 
a  public  highway  without  carrying  the  highway  over  or  under  the  railroad, 
and  that  all  the  expenses  of  changing  the  grade  of  the  way,  and  constructing 
the  approaches  to  the  railroad,  should  be  borne  by  the  ndlroad  corporation. 
If,  by  an  increase  in  the  amount  of  travel  at  a  giade  crossing,  or  of  the  number 
of  trains  runzdng  over  the  railroad,  or  changes  in  the  manner  of  running  trains, 
or  of  the  modes  of  travel  on  a  highway,  or  if  for  any  other  reason,  it  should 
seon  to  the  legislature  best  for  the  public  interest  that  a  grade  crossing  should 
be  abolished,  it  would  be  within  the  constitutional  authority  of  the  legislature 
to  forbid  the  continuance  of  it,  and  to  require  the  railroad  company  to  pay 
the  whole,  or  any  part,  of  the  cost  of  making  the  change.  City  of  Roxbury 
V.  Boston  &  P.  K  Corp.,  6  Cush.  424;  Com.  v.  Eastern  R.  Co.,  108  Mass.  254; 
Worcester  v.  Norwich  &  W.  R.  Co.,  109  Mass.  108;  In  re  City  of  Northamp- 
ton, 158  Mass.  299;  88  N.  £.  Rep.  568;  Railroad  Co.  v.  Town  of  Bristol,  14 
Sup.  a.  Rep.  487;  Appeal  of  New  York  &  N.  E.  R.  Co.,  58  Conn.  582;  20 
AU.  Rep.  670;  Appeal  of  New  York  &  N.  E.  R.  Co.,  62  Conn.  527;  26  Atl. 
Rep.  122;  Boston  &  M.  R  Co.  v.  County  Comra.,  79  Maine,  886;  10  Atl.  Rep. 
118;  State  v.  Wabash,  St.  L.  &  P.  Ry.  Co.,  83  Mo.  144.  This  it  might  do,  in 
the  exerdae  of  the  police  power,  for  the  protection  of  the  people;  and  its 
decision  in  regard  to  what  Is  right  and  proper  in  each  particular  case,  or  in 
tay  class  of  cases,  would  not  be  subject  to  revision  by  any  other  tribunal. 
TUs  would  not  be  taking  from  the  railroad  company  its  property,  or  any 
vested  right.  It  would  be  merely  prescribing,  in  the  interest  of  the  public, 
the  mode  of  constructing  its  road  Of  the  power  to  prescribe  such  regulations 
for  railroad  corporations,  there  can  be  no  doubt.  These  corporations  are 
creatures  of  the  state,  engaged  in  doing  a^^ublic  business,  and  are  bound  by 
any  reasonable  statutes  for  the  regulation  of  this  business  which  the  legislature 
chooses  to  enact.  Attomey-Qeneral  v.  Boston  &  A.  R.  Co.,  160  Mass.  62;  85 
N.£.  Rep.  252;  Parker  v.  Railroad  Co.,  109  Mass.  506;  Chicago,  B.  &  Q.  R. 
Co.  V.  Iowa,  94  U.  S.  155;  Budd  v.  New  York,  148  U.  S.  517;  12  Sup.  U.  Rep. 
468;  Raih-oad  Co.  v.  Smith,  128  U.  S.  174r-179;  9  Sup.  a.  Rep.  47.  *  •  * 
If  the  statute  arbitrarily  put  upon  railroads  the  expense,  or  part  of  the 
expense,  of  general  improvements  in  the  system  of  highways  of  a  dty  or 
town,  not  fairly  incidental  to  the  changes  in  the  crossing  at  the  railroad,  it 
would  be  beyond  the  power  of  the  legislature  to  enact.  The  railroad  can 
properly  be  charged  with  expenses  incurred  in  adapting  the  public  ways  and 
the  railroads  to  each  other  in  such  a  manner  as  best  to  promote  the  safety  and 
convenience  of  all  the  people.    To  do  this  may,  in  particular  cases,  involve 
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changes  extending  a  consideTable  distance  from  the  railroad.  Whether  such. 
a  change  is  within  the  power  of  the  legislature  to  make  at  the  expense  6f  the 
railroad  company  is  to  be  determined  by  the  requirements  of  public  convenl* 
ence  and  necessity,  having  reference  to  the  interests  of  the  railroad  company, 
as  well  as  those  of  all  the  people  who  have  occasion  to  cross  the  railroad. 
Whatever  is  incidental  to  a  reasonable  change  in  the  mode  of  crossing  may  be 
included  in  the  work  for  which  the  corporation  may  be  charged  under  the 
statute.  This  may  include,  not  only  a  change  in  an  existing  crossing,  which 
does  not  destroy  the  identity  of  the  crossing,  but  also  the  abolition  of  the 
crossing,  and  the  substitution  of  another  for  it  on  a  new  way,  if  the  substitu- 
tion provides  no  more  than  a  fair  equivalent  for  that  which  is  given  up. 
Davis  V.  Conunissioners,  158  Mass.  218;  26  N.  E.  Rep.  848.  The  fact  that,  in 
making  the  changes  in  this  case,  some  of  the  new  ways  and  approaches  to  the 
crossing  are  to  be  wrought  to  a  greater  width  than  the  old  ones,  and  to  be  of 
a  superior  construction,  is  not,  under  the  findings,  a  good  ground  of  objectioii 
to  the  proceedings  of  the  commissioners.  The  work  involved  in  the  changes 
should  be  done  in  a  proper  manner."  See,  also,  State  v.  City  of  Camden,  58 
K.  J.  L.  822;  21  Atl.  Rep.  565 
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(Supreme  Court  of  the  United  States,  Hay  14,  1894) 

COKtflTr  UTIONAL  LAW.      RbOULATING  CHABGBS  OF  GRAIN  BLBVATORS.      The 

Laws  of  North  Dakota,  1891,  chapter  126,  declaring  all  buildings,  elevators 
or  warehouses  in  the  state  erected  and  operated  **  for  the  purpose  of  buying, 
selling,  storing,  shipping  or  handling  grain  for  profit,"  public  warehouses, 
and  prescribing  maximum  rates  of  charges  for  storing  and  handling  grain 
therein,  is  within  the  legitimate  sphere  of  legislative  power,  and  does  not 
amount  to  a  regulation  of  commerce  among  the  states,  or  involve  any  depri- 
vation of  property  without  due  process  of  law,  or  denial  of  the  equal  protec- 
tion of  the  laws,  even  in  its  application  to  an  elevator  owner,  whose  principal 
business  is  storing  liis  own  grain,  the  storage  of  grain  for  others  being  a  mere 
incident,  and  even  though  it  provides  that  the  grain  is  to  be  kept  insured  at 
the  expense  of  the  warehouseman. 

"VrORMAN  BBASS,  the  plaintiff  in  error,  owns  and  operates  a 
1\  grain  elevator  in  the  village  of  Grand  Harbor,  in  the  state 
of  North  Dakota.  The  defendant  in  error,  Lonis  "W.  Stoeser, 
owns  a  farm  adjoining  the  village,  on  which,  in  the  year  1891,  he 
raised  about  4,000  bushels  of  wheat.  On  September  30,  1891, 
Stoeser  applied  to  store  a  part  of  his  wheat  crop  for  the  compen- 
sation fixed  by  section  11  of  chapter  126  of  the  Laws  of  North 
Dakota  for  the  year  1891,  which  Brass  refused  to  do  unless  paid 
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therefor  at  a  rate  in  excess  of  that  fixed  by  the  statute.  On  this, 
refusal,  Stoeser  filed  in  the  District  Court  of  Eamsey  county,  N. 
D.,  a  petition  for  an  alternative  writ  of  mandamus.  The  District 
Court  granted  an  alternative  writ  of  mandamus,  as  follows : 

"  The  state  of  North  Dakota  to  Norman  Brass,  respondent : 
Whereas,  the  following  facts  have  been  made  to  appear  to  this 
court  by  the  verified  petition  of  the  above-named  relator,  to  wit : 
(1)  That  he  is  the  relator  in  the  above-entitled  matter ;  that  he 
owns  and  operates  a  farm  containing  540  acres  in  the  vicinity  of 
the  raflroad  station  of  Grand  Harbor,  in  the  county  and  state 
aforesaid,  and  during  the  year  1891  has  raised  on  said  farm  about 
4,000  bushels  of  grain,  principally  wheat.  (2)  That  the  relator 
has  not  sufficient  storage  capacity  on  his  farm  or  elsewhere  for 
said  grain  so  raised  as  aforesaid,  but  is  dependent  almost  wholly 
upon  the  grain  elevators  and  warehouses  in  the  vicinity  of  paid 
farm  for  storage  capacity.  (3)  That  fully  fifty  per  cent  of  the 
grain  raised  in  said  Bamsey  county.  North  Dakota,  is  dependent 
for  storage  capacity  upon  the  grain  elevators  and  warehouses  at 
the  various  towns,  villages  and  railroad  stations  in  said  Eamsey 
county.  (4)  That  the  respondent,  Norman  Brass,  is  now  and  at 
all  the  time  herein  stated  has  owned  and  operated  a  grain  ele- 
vator at  the  railroad  station  of  Grand  Harbor  aforesaid  for  the 
purpose  of  buying,  selling,  storing  and  shipping  grain  for  profit. 
(5)  That  the  relator  on  the  30th  day  of  September,  1891, 
hauled  fifty-eight  bushels  of  wheat  to  the  grain  elevator  of 
respondent,  Norman  Brass,  at  Grand  Harbor  aforesaid,  and 
tendered  the  same  at  said  elevator  of  said  Norman  Brass  for 
storage,  and  requested  said  Norman  Brass  to  receive,  elevate, 
insure  and  store  said  grain  for  twenty  days,  and  at  the 
time  tendered  to  said  Brass  two  cents  per  bushel  for 
compensation  for  receiving,  elevating,  insuring  and  storing 
said  grain  for  twenty  days ;  that  said  grain,  when  so  tendered  as 
aforesaid,  was  dry  and  in  a  suitable  condition  for  storage,  and 
there  was  in  said  grain  elevator  of  said  Brass  at  Grand  Harbor 
aforesaid  at  said  time  storage  capacity  for  over  twenty-five  thousand 
bushels  of  grain  not  in  use  and  wholly  unoccupied.  (6)  That  said 
Brass  then  and  there  refused  to  receive  said  grain  for  the  purpose 
aforesaid,  and  wholly  refused  to  store  said  grain  at  said  price.  (7) 
That  the  relator  endeavored  to  secure  storage  for  said  grain  at  the 


382     B&A88  Y.  State  of  Nobth  Dakota  ex  bel.  Stoeses. 

only  other  elevator  in  operation  at  said  railroad  station  of  Orand 
Harbor  aforesaid,  but  said  elevator  refused  to  receive  relator's 
grain,  upon  the  same  ground  as  respondent.  (8)  That  the  relator 
is  informed  and  believes  that  the  owners  of  grain  elevators  and 
warehouses  within  a  radius  of  fifty  miles  of  Grand  Harbor  afore- 
said refused  to  receive  grain  for  storage  at  said  price:  Now, 
therefore,  this  court,  in  order  that  justice  may  be  done  in  this 
behalf  to  him,  Louis  W.  Stoeser,  relator,  does  hereby  command 
and  enjoin  you  that  immediately  upon  receipt  of  this  writ  you 
do  receive  from  relator,  while  your  storage  capacity  at  yeur  ele- 
vator herein  mentioned  is  sufficient  for  that  purpose,  all  grain 
that  may  be  tendered  you  by  the  relator  in  a  dry  and  suitable 
condition  for  storage,  at  a  rate  of  compensation  not  exceeding  the 
following  schedule,  viz.,  for  receiving,  elevating,  insuring,  deliv- 
ering and  twenty  days'  storage,  two  cents  per  bushel ;  storage 
rates  after  the  first  twenty  days,  one-half  cent  per  bushel  for  each 
fifteen  days  or  fraction  thereof,  and  shall  not  exceed  five  cents 
for  six  months  —  or  that  you  show  cause  to  the  contrary  before  this 
court,  at  the  court  house  in  the  city  of  Devil's  Lake,  Ramsey 
county.  North  Dakota,  on  the  5th  day  of  October,  1891,  at  ten 
o'clock  in  the  forenoon  of  said  day,  or  as  soon  thereafter  as  coun- 
sel can  be  heard.  And  how  you  have  executed  this  writ  make 
known  to  this  court  at  the  time  and  place  aforesaid,  and  have  yon 
then  and  there  this  writ. 

"  Dated  Sept.  30th,  1891." 

To  which  writ  appellant  made  return,  by  answer,  as  follows : 

"  The  return  of  the  respondent  to  the  alternative  writ  of  man- 
damus issued  in  the  above-entitled  proceeding  shows  to  the  court : 

'^  (1)  That  the  respondent  admits  the  truth  of  iliie  facts  pleaded 
in  said  alternative  writ. 

^^(2)  For  a  futher  return  to  the  said  alternative  writ,  the 
respondent  alleges  that  he  owns  and  operates  only  one  grain 
elevator  in  North  Dakota  or  elsewhere ;  that  the  said  elevator  is 
the  elevator  mentioned  in  said  alternative  writ,  and  is  situated  at 
Grand  Harbor,  a  small  way  station  on  the  line  of  the  Great  North- 
em  railroad,  containing  a  population  of  less  than  one  hundred 
people ;  that  there  are  two  other  elevators  owned  and  operated  by 
different  owners,  independently  of,  and  in  competition  with,  each 
other ;  that  there  are  about  six  hundred  grain  elevators,  flathouses 
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and  warehouses  in  said  state  of  North  Dakota^  at  which  grain  is 
bought  and  shipped  for  profit,  which  said  elevators,  warehouses 
and  flathonses  are  owned  and  operated  by  over  one  hundred  and 
twenty-five  different  owners,  independent  of,  and  in  competition' 
with,  each  other ;  that  the  owners  of  said  elevators,  warehouses 
and  flathouses  are  individuals  engaged  in  buying  and  shipping 
grain,  millers  who  use  their  elevators  to  supply  their  mills  with 
grain,  farmers'  shipping  associations,  elevator  corporations  and 
individual  farmers ;  that  said  elevators,  flathouses  and  warehouses 
vary  in  cost  of  construction  from  five  hundred  dollars  to  five 
thousand  dollars,  and  vary  in  capacity  from  five  thousand  to  fifty 
thousand  bushels ;  that  there  are  from  two  to  ten  elevators,  ware- 
houses and  flathouses  operated  and  owned  each  by  di£Ferent  own- 
ers and  operators  at  every  station  in  North  Dakota  at  which 
grain  is  marketed ;  that  land  upon  which  it  is  practicable  to  erect 
other  elevators  at  every  station  in  North  Dakota  at  which  grain 
IB  marketed  is  unlimited  in  area,  and  can  be  readily  purchased  at 
prices  varying  from  one  dollar  and  twenty-five  cents  per  acre  to 
forty  dollars  per  acre ;  that  respondent's  said  elevator  cost,  when 
constructed  and  fully  equipped,  about  three  thousand  dollars ; 
that  the  capacity  of  the  same  is  about  30,000  bushels. 

^'  That  respondent's  principal  business  is  that  of  buying  wheat 
at  Grand  Harbor,  North  Dakota,  and  shipping  the  same  to,  and 
selling  it  at,  Minneapolis  and  Duluth,  Minnesota,  to  which  business 
that  of  storing  grain  for  third  persons  has  been  a  mere  incident. 

^^  That  all  grain  purchased  by  respondent  at  his  said  elevator  is 
purchased  for  the  sole  purpose  of  being  shipped  to  and  sold  at, 
and  is  shipped  to  and  sold  at,  Minneapolis  and  Duluth,  Minnesota. 

^^That  respondent,  in  the  conduct  of  his  said  business,  con- 
tracts with  millers  and  other  purchasers  of  grain  at  said  Minne- 
apolis and  Duluth  to  sell  and  deliver  to  said  persons,  at  a  future 
and  fixed  date,  certain  quantities  of  wheat,  and  operates  and 
maintains  his  said  elevator  for  the  exclusive  purpose  of  purchas- 
ing grain  to  fill  said  contract. 

^^  That  in  seasons  when  the  grain  yield  is  light,  and  railroad 
facilities  are  such  as  to  enable  grain  to  be  moved  rapidly,  there  is 
space  and  storage  capacity  in  respondent's  elevator  in  excess  of 
that  used  by  respondent's  grain,  and  particularly  when  respond- 
ent's contracts  for  the  sale  of  grain  are  small,  while  at  other 
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times,  when  the  yield  is  enormous,  as  in  the  present  year,  respond- 
ent's contracts  are  large,  and  the  quantities  of  grain  presented 
for  shipment  are  beyond  the  capacity  of  the  railroads  to  move, 
there  is  not  sufficient  storage  capacity  in  respondent's  elevator  to 
hold  and  store  the  grain  purchased  by  respondent  in  the  conduct 
of  his  said  business. 

^^  That  there  are  located  in  Minneapolis  and  Duluth,  Minne- 
sota, a  great  many  corporations,  persons  and  copartnerships 
engaged  in  a  business  known  as  the  ^  grain  commission '  business. 

^^  That  those  grain  commission  houses  have  swarms  of  agents 
traveling  throughout  the  state  of  North  Dakota,  going  from  town 
to  town  and  farm  to  farm,  purchasing  grain  from  farmers  in  some 
instances,  and  in  others  soliciting  farmers  to  ship  their  grain  to 
said  houses  at  Minneapolis  or  Duluth,  Minnesota,  to  be  by  the 
latter  sold  on  commission. 

^'  That  none  of  said  grain  commission  houses  have  or  own  any 
storage  capacity  in  North  Dakota. 

"That  if  chapter  126  of  the  Laws  of  1891  is  valid,  and  its 
effect  is  to  compel  respondent  to  receive  all  grain  that  may  be 
tendered  to  him  for  storage  by  grain  commission  men,  farmers, 
grain  speculators  and  others,  without  reference  to  the  necessities 
or  condition  of  respondent's  business  at  any  particular  time,  the 
entire  storage  capacity  of  respondent's  elevator  will  be  exhausted 
in  storing  grain  for  third  persons,  and  the  principal  business  of 
the  respondent,  to  conduct  which  his  capital  was  invested  in  said 
elevator,  will  be  utterly  ruined  and  annihilated,  for  want  of  stor- 
age capacity  to  contain  wheat  purchased  by  him  to  fill  contracts 
made  by  him  in  the  conduct  of  his  said  business,  and  respondent 
subjected  to  suits  for  damages  for  nonfulfillment  of  his  said 
contracts. 

"  That  the  relator  only  oflEered  to  pay  respondent  for  the  serv- 
ice which  he  requested  him  to  perform  the  rate  fixed  by  chapter 
126  of  the  Laws  of  1891,  that  is,  two  cents  per  bushel ;  that 
respondent  refused  to  perform  the  service  for  less  than  two  and 
one-half  cents  per  bushel. 

"  That  respondent  refuses  to  comply  with  the  provisions  of  said 
chapter  126  on  the  ground  that  it  abridges  his  privileges  and 
immunities  as  a  citizen  of  the  United  States ;  that  it  deprives  him 
of  his  liberty  and  property  without  due  process  of  law,  and  denies 
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to  him  the  equal  protection  of  the  laws,  and  amounts  to  a  regular 
tion  of  commerce  among  the  states. 

^^That  for  thirteen  years  last  past  the  rate  charged  for  the 
storage  of  gram  has  beeu  uniform  at  all  elevators,  flathouses  and 
warehouses  in  North  Dakota,  and  during  that  time  did  not  exceed 
the  following  schedule :  For  receiving,  elevating,  insuring,  deliv- 
ering and  fifteen  days'  storage,  two  and  one-half  cents  per  bushel ; 
after  the  first  fifteen  days,  one-half  cent  per  bushel  for  each 
fifteen  days  or  part  thereof,  but  not  to  exceed  five  cents  per 
bushel  for  six  months. 

^  That  the  average  farm  in  North  Dakota  does  not  exceed  in 
area  160  acres ;  that  the  average  yield  in  grain  of  a  quarter  sec- 
tion of  land  in  North  Dakota  does  not  exceed  twenty-five 
hundred  bushels ;  that  a  granary  sufScient  in  size  to  safely  and 
secorely  store  twenty-five  hundred  bushels  of  grain  can^be  erected 
on  any  farm  in  North  Dakota  at  a  cost  not  exceeding  one  hun- 
dred and  fifty  dollars. 

'^  That  the  business  of  respond^it,  and  all  other  persons,  firms 
and  corporations  engaged  in  the  business  of  operating  grain  ele- 
vators, warehouses  and  flathouses  in  North  Dakota  and  the  man- 
ner in  which  said  business  is  conducted  is  not  in  any  manner 
unwholesome  or  deleterious  to  the  health,  morals,  welfare  or 
safety  of  the  community  or  society. 

^^That  the  railroad  and  warehouse  commissioners  of  North 
Dakota,  on  page  33  of  their  annual  report  to  the  governor  for 
1890,  said  :  *  In  view  of  the  fact  that,  after  thorough  investiga- 
tion, the  board  deem  the  charges  allowed  by  section  22,  chapter 
187  (Laws  1890),  and  also  section  10  of  said  chapter,  as  unrea- 
sonable, the  following  rules  of  storage  are  recommended  :  (1)  For 
receiving,  elevating,  insuring,  delivering  and  fifteen  days'  storage, 
two  and  one-half  cents  per  bushel ;  (2)  after  fifteen  days,  one-half 
cent  per  bushel  for  each  fifteen  days  or  part  thereof,  but  not  to 
exceed  five  cents  for  six  months.' 

^  That  the  rates  referred  to  by  said  commissioners  as  unreason- 
able were  less  than  the  rate  reconmiended  by  said  board. 

^'  That  the  respondent  denies  that  the  legislature  has  any  power 
whatever  to  say  whether  he  shall  rent  the  bins  in  his  elevator  or 
not,  and  wholly  denies  the  power  of  the  legislature  to  say  what 
VOL.  X. —  49 
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he  sliall  charge  for  the  use  of  his  said  elevator,  or  the  bins 
therein. 

^^  That  since  the  enactment  of  section  9  of  chapter  126  of  the 
Laws  of  1885  the  amount  of  grain  shipped  directly  by  farmers 
without  tlie  intervention  of  elevators,  warehouses  or  flathouses 
has  been  increasing,  and  in  1890,  as  respondent  is  informed  and 
believes,  nearly  fifty  per  cent  of  the  entire  grain  product  of  North 
Dakota  was  shipped  to  Minneapolis  and  Duluth,  Minn.,  by  farm- 
ers ;  that  the  amount  of  grain  shipped  in  that  manner  is  steadily 
increasing  from  year  to  year. 

"  That  pursuant  to  section  7,  chapter  122,  Laws  1890,  the  rail- 
road commissioners  adopted  and  published  the  following  rules  to 
govern  the  distribution  of  cars  and  other  freight,  which  rules  are 
now  in  operation  in  said  state  of  North  Dakota,  to  wit : 
^^ '  State  of  North  Dakota.     OfSce  of  Commissioners  of  Railroads. 

^^^  Rules  for  the  distribution  of  cars  between  stations  and 
shippers: 

"  *  (1)  In  distributing  cars  to  stations  for  grain  loading,  they 
shall  be  distributed  according  to  the  daily  average  shipments  from 
such  stations. 

"  ^  (2)  In  distributing  cars  to  shippers  for  grain  loading  at  sta- 
tions, agents  shall  first  fill  each  shipper's  order  for  one  car  to  each. 
After  this  is  done  the  balance  of  the  cars  shall  be  distributed 
among  shippers  according  to  the  amount  of  grain  in  sight  offered 
for  shipment  by  each  shipper. 

"  *  (3)  Parties  desiring  to  load  grain  on  track  shall  be  furnished 
cars,  and  shall  be  allowed  for  loading  time  twenty-four  hours 
from  the  time  the  car  is  set  on  the  side  track  to  complete  load- 
ing, and  furnish  shipping  directions.  In  case  shipper  fails  to 
complete  loading  or  furnish  shipping  directions  within  twenty- 
four  hours,  then,  in  such  case,  the  railway  company  may  collect 
upon  such  cars  $3.00  rental  for  each  and  every  day  or  part  of  a 
day  which  such  cars  are  delayed  after  twenty-four  hours. 

^^  ^  The  above  rule  as  to  time  and  rental  charges  shall  also  apply 
to  grain  delayed  in  unloading  on  track.' 

"  In  connection  with  said  rules  in  said  report  said  commission- 
ers said :  ^  We  believe  that  the  railroads  have  labored  faithfully 
to  supply  cars  to  shippers,  in  accordance  with  these  rules,  and, 
so  far  as  their  ability  to  supply  the  demand  permitted,  cars  have 
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been  distributed  in  conformity  therewith.  From  September  15th 
to  December  15th  the  demand  for  cars  is  doable  the  ability  of 
the  roads  to  supply,  and  as  a  necessary  consequence  delay  in  sup- 
plying cars  must  ensue.  In  all  cases  of  complaint  as  to  failure  to 
get  cars  investigated  this  year  this  has  been  the  case,  and  cars 
have  been  supplied  as  soon  as  possible  by  the  railroad  companies. 

'^  ^  The  liberal  policy  of  the  railroads  in  the  distribution  of  cars 
adopted  this  year  has  been  of  great  benefit  to  the  farmers  of 
North  Dakota.' 

'^Wherefore,  respondent  demands  judgment  quashing  the 
alternative  writ  of  mandamus,  dismissing  this  proceeding,  and  for 
his  costs  and  disbursements  laid  out  and  expended  in  this 
action." 

To  this  return,  Stoeser  interposed  a  general  demurrer,  which 
was  sustained ;  and,  Brass  electing  in  open  court  to  stand  on  his 
return,  a  peremptory  writ  of  mandamus  was  allowed.  From  this 
judgment  an  appeal  was  taken  to  the  Supreme  Court  of  North 
Dakota,  which  court  afiirmed  the  order  and  judgment  of  the  Dis- 
trict Court,  and  remitted  the  record  to  that  court.  On  May  28, 
1892,  final  judgment  was  entered  in  the  District  Court,  making  the 
judgment  of  the  Supreme  Court  the  judgment  of  the  District 
Court,  and  awarding  a  peremptory  writ  of  mandamus  to  execute 
that  judgment.  Whereupon,  Brass  sued  out  a  writ  of  error  to 
this  court. 

J,  F.  McOeej  A,  T.  Britton  and  A.  B,  Brovme^  for  plaintiff 
in  error.  G.  D.  O^Brien  and  JT".  JK  PainCy  for  defendant  in 
error. 

Shibab,  J.  After  stating  the  facts  in  the  13th  article  of  the 
Constitution  of  the  state  of  Illinois,  adopted  in  1870,  all  ele- 
vators or  storehouses  where  grain  or  other  property  is  stored  for 
a  compensation,  whether  the  property  stored  be  kept  separate  or 
not,  were  declared  to  be  public  warehouses,  and  it  was  made  the 
duty  of  the  general  assembly  to  pass  all  necessary  laws  to  give 
fall  effect  to  that  article  of  the  Constitution.  By  an  act  approved 
April  25, 1871,  and  entitled  "  An  act  to  regulate  public  ware- 
houses and  the  warehousing  and  inspection  of  grain,  and  to  give 
effect  to  article  13  of  the  Constitution  of  the  state,"  the  legislature 
of  Illinois  provided  that  those  who  conducted  such  public  ware- 
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houses  located  in  cities  containing  not  less  than  100,000  inhabit- 
ants, should  procure  licenses  and  should  give  bond  conditioned 
for  compliance  with  the  law,  prescribed  maximum  rates  for  stor- 
ing and  handling  grain,  and  declared  certain  penalties  for  the 
failure  to  procure  licenses. 

The  vaUdity  of  this  law  was  upheld  by  the  Supreme  Court  of 
Illinois  Munn  v.  People,  69  HI.  80.  And  that  judgment  was 
affirmed  by  this  court.     Munn  v.  Illinois,  94  U.  S.  113. 

In  June,  1888,  the  legislature  of  the  state  of  New  York  passed 
an  act  entitled  ^^  An  act  to  regulate  the  fees  and  charges  for  ele- 
yating,  trimming,  receiying,  weighing  and  discharging  grain  by 
means  of  floating  and  stationary  elevators  and  warehouses  in  this 
state,"  whereby  maximum  charges  were  fixed  for  elevating,  receiv- 
ing, weighing  and  discharging  grain,  when  the  business  was  car- 
ried on  in  a  city  containing  130,000  inhabitants  or  upwards,  and 
penalties  imposed  for  disregard  of  the  provisions  of  the  statute. 
The  owner  of  an  elevator  in  the  city  of  Buffalo  was  indicted, 
found  guilty  and  sentenced,  in  the  Superior  Court  of  BufiEalo,  for 
exacting  charges  for  elevating  grain  in  excess  of  the  statutory 
rates.  An  appeal  was  taken  to  the  Court  of  Appeals  of  the  state 
of  New  York,  which  affirmed  the  judgment  of  the  Superior 
Court  of  Buffalo.  People  v.  Budd,  117  N.  Y.  1 ;  22  N.  E.  Eep. 
6Y0,  682.  A  writ  of  error  brought  the  case  to  this  court,  where 
the  judgment  of  the  Court  of  Appeals  was  affirmed.  143  U.  S. 
617 ;  12  Sup.  Ct.  Eep.  468. 

The  legislature  of  the  state  of  North  Dakota,  by  an  act  approved 
March  7,  1891,  and  entitled  "An  act  to  regulate  grain  warehouses 
and  the  weighing  and  handling  of  grain,  and  dehning  the  duties 
of  the  railroad  commissioners  in  relation  thereto,"  enacted,  in  the 
4th  section  thereof,  that  "  all  buildings,  elevators  or  warehouses 
in  this  state,  erected  and  operated,  or  which  may  hereafter  be 
erected  and  operated  by  any  person  or  persons,  association,  copart* 
nership,  corporation  or  trust,  for  the  purpose  of  buying,  seuing, 
storing,  shipping  or  handling  grain  for  profit,  are  hereby  declared 
public  warehouses,  and  the  person  or  persons,  association,  copart* 
nership  or  trust  owning  or  operating  said  building  or  buildings, 
elevator  or  elevators,  warehouse  or  warehouses,  which  are  now  or 
may  hereafter  be  located  or  doing  business  within  this  state,  aa 
above  described,  whether  said  owners  or  operators  reside  within 
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this  state  or  not,  are  public  warehousemen  within  the  meaning  of 
this  act,  and  none  of  the  provisions  of  this  act  shall  be  construed 
so  as  to  permit  discrimination  with  reference  to  the  buying, 
receiving  and  handling  of  grain  of  standard  grades,  or  in  regard 
to  parties  offering  such  grain  for  sale,  storage  or  handling  at  such 
public  warehouses,  while  the  same  are  in  operation."  And  in  the 
5th  section:  ^^That  the  proprietor,  lessee  or  manager  of  any 
public  warehouse  or  elevator  in  this  state  shall  file  with  the  rail- 
road commissioners  of  the  state  a  bond  to  the  state  of  Korth 
Dakota,  with  good  and  sufficient  sureties,  to  be  approved  by  said 
conunissioners  of  railroads,  in  the  penal  sum  of  not  lets  than 
$5,000  nor  more  than  $75,000,  in  the  discretion  of  said  commis- 
sioners, conditioned  for  the  faithful  performance  of  duty  as 
public  warehousemen,  and  a  compliance  with  all  the  laws  of  the 
state  in  relation  thereto."  And  in  the  11th  section  thereof :  ^^  The 
charges  for  storing  and  handling  of  grain  shall  not  be  greater 
than  the  following  schedule :  For  receiving,  elevating,  insuring, 
delivering  and  twenty  days'  storage,  two  cents  per  bushel.  Stor- 
age rates^  after  the  first  twenty  days,  one-half  cent  for  each 
fifteen  days  or  fraction  thereof,  and  shall  not  exceed  five  cents 
for  six  months.  The  grain  shall  be  kept  insured  at  the  expense 
of  the  warehousemen  for  the  benefit  of  the  owner."  And  by  the 
12th  section  it  is  provided  that :  ^^  Any  person,  firm  or  associa- 
tion, or  any  representative  thereof,  who  shall  fail  to  do  and  keep 
the  requirements  as  herein  provided,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall,  on  conviction  thereof,  be  subject  to  a 
fine  of  not  less  than  two  hundred  dollars  nor  more  than  one  thou- 
sand dollars,  and  be  liable  in  addition  thereto  to  imprisonment 
for  not  more  than  one  year  in  the  state  penitentiary,  at  the  di»- 
cretion  of  the  court." 

In  October,  1891,  in  the  District  Court  of  the  second  judicial 
district  of  the  state  of  North  Dakota,  in  proceedings,  the  nature 
of  which  sufficiently  appears  in  the  previous  statement  of  facts, 
the  validity  of  this  statute  was  sustained,  and  the  judgment  of 
the  court  was,  on  error,  duly  affirmed  by  the  Supreme  Court  of 
the  state.     State  v.  Brass,  (N.  D.)  52  K  W.  Rep.  408. 

In  the  cases  thus  brought  to  this  court  from  the  states  of 
Illinois  and  New  York,  we  are  asked  to  declare  void  statutes 
regulating  the  affairs  of  grain  warehouses  and  elevators  within 
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those  states,  and  held  valid  by  their  highest  courts,  because  it 
was  claimed  that  such  legislation  was  repugnant  to  that  clause  of 
the  8th  section  of  article  1  of  the  Constitution  of  the  United 
States  which  confers  upon  congress  power  to  regulate  commerce 
with  foreign  nations  and  among  the  several  states,  and  to  the 
fourteenth  amendment,  which  ordains  that  no  state  shall  deprive 
any  person  of  life,  liberty  or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws. 

In  the  case  now  before  us  the  same  contentions  are  made,  but 
we  are  not  asked  to  review  our  decisions  made  in  the  previous 
cases.  Indeed,  their  soundness  is  tacitly  admitted  in  the  briefs 
and  argument  of  the  counsel  of  the  plaintifi  in  error.  But  it  is 
said  that  those  cases  arose  out  of  facts  so  peculiar  and  exceptional, 
and  so  different  from  those  of  the  present  case,  as  to  render  the 
reasoning  there  used,  and  the  conclusions  reached,  now 
inapplicable. 

The  concession,  then,  is  that,  upon  the  facts  found  to  exist  by 
the  legislatures  of  Illinois  and  New  York,  their  enactments  were 
by  the  courts  properly  declared  valid  ;  and  the  contention  is  that 
the  facts  upon  which  the  legislature  of  North  Dakota  proceeded^ 
and  of  which  we  can  take  notice  in  the  present  case,  are  so  dif- 
ferent as  to  call  for  the  application  of  other  principles,  and  to 
render  an  opposite  conclusion  necessary. 

The  differences  in  the  facts  of  the  respective  cases,  to  which 
we  are  pointed,  are  mainly  as  follows :  In  the  first  place,  what 
may  be  called  a  geographical  difference  is  suggested,  in  that  the 
operation  of  the  Dlinois  and  New  York  statutes  is  said  to  be 
restricted  to  the  city  of  Chicago,  in  the  one  case,  and  to  the  cities 
of  Buffalo,  New  York  and  Brooklyn,  in  the  other,  while  the 
North  Dakota  statute  is  applicable  to  the  territory  of  the 
entire  state. 

It  is,  indeed,  true  that  while  the  terms  of  the  Illinois  and  New 
York  statutes  embrace,  in  both  cases,  the  entire  state,  yet  their 
behests  are  restricted  to  cities  having  not  less  than  a  prescribed 
number  of  inhabitants,  and  that  there  is  no  such  restriction  in 
the  North  Dakota  law. 

Upon  this  it  is  argued  that  the  statutes  of  Illinois  and  New 
York  are  intended  to  operate  in  great  trade  centers,  where,  on 
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acGOXuit  of  the  business  being  localized  in  the  hands  of  a  few 
persons  in  close  proximity  to  each  other,  great  opportunities  for 
combinations  to  raise  and  control  elevating  and  storage  charges 
are  afforded,  while  the  wide  extent  of  the  state  of  North  Dakota, 
and  the  small  population  of  its  country  towns  and  villages,  are 
said  to  present  no  such  opportunities. 

The  considerations  mentioned  are  obviously  addressed  to  the 
legislative  discretion.  It  can  scarcely  be  meant  to  contend  that 
the  statutes  of  Illinois  and  New  York,  valid  in  their  present  form, 
would  become  illegal  if  the  lawmakers  thought  fit  to  repeal  the 
clauses  limiting  their  operation  to  cities  of  a  certain  size,  or  that 
the  statute  of  North  Dakota  would  at  once  be  validated  if  one  or 
more  of  her  towns  were  to  reach  a  population  of  100,000,  and 
her  legislature  were  to  restrict  the  operation  of  the  statute  to 
such  cities. 

Again,  it  is  said  that  the  modes  of  carrying  on  the  business  of 
elevating  and  storing  grain  in  North  Dakota  are  not  similar  to 
those  pursued  in  the  eastern  cities ;  that  the  great  elevators  used 
in  transshipping  grain  from  the  lakes  to  the  railroads  are  essential, 
and  that  those  who  own  them,  if  uncontrolled  by  law,  could 
extort  such  charges  as  they  pleased.  And  great  stress  is  laid 
upon  expressions  used  in  our  previous  opinions,  in  which  this 
business,  as  carried  on  at  Chicago  and  Buffalo,  is  spoken  of  as  a 
practical  monopoly,  to  which  shippers  and  owners  of  grain  are 
compelled  to  resort.  The  surroundings  in  an  agricultural  state, 
where  land  is  cheap  in  price  and  limitless  in  quantity,  are  thought 
to  be  widely  different,  and  to  demand  different  regulations. 

These  arguments  are  disposed  of,  ss  we  think,  by  the  simple 
observation,  already  made,  that  the  facts  rehearsed  are  matters 
for  those  who  make,  not  for  those  who  interpret,  the  laws. 
When  it  is  once  admitted,  as  it  is  admitted  here,  that  it  is  compe- 
tent for  the  legislative  power  to  control  the  business  of  elevating 
and  storing  grain,  whether  carried  on  by  individuals  or  associa- 
tions, in  cities  of  one  size  and  in  some  circumstances,  it  follows 
that  such  power  may  be  legally  exerted  over  the  same  business 
when  carried  on  in  smaller  cities  and  in  other  circumstances.  It 
may  be  conceded  that  that  would  not  be  wise  legislation  which 
provided  the  same  regulations  in  every  case,  and  overlooked  dif- 
ferences in  the  facts  that  called  for  regulations.     But,  as  we  have 
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no  right  to  revise  the  wisdom  or  expediency  of  the  law  in  que0* 
tion,  so  we  would  not  be  justified  in  imputing  an  improper  exer- 
cise of  discretion  to  the  legislature  of  North  Dakota.  It  may  be 
true  that  in  the  cases  cited  the  judges  who  expressed  the  concla- 
sions  of  the  court  entered^  at  some  length,  into  a  defense  of  tne 
propriety  of  the  laws  which  they  were  considering,  and  that  some 
of  the  reasons  given  for  sustaining  them  went  rather  to  their 
expediency  than  to  their  validity.  Such  efforts  on  the  part  of 
judges  to  vindicate  to  citizens  the  ways  of  legislatures  are  not 
without  value,  though  they  are  liable  to  be  met  by  the  assertion 
of  opposite  views  as  to  the  practical  wisdom  of  the  law,  and  thus 
the  real  question  at  issue,  namely,  the  power  of  the  legislature  to 
act  at  all,  is  obscured.  Still,  in  the  present  instance,  the  obvious 
aim  of  the  reasoning  that  prevailed  was  to  show  that  the  subjectr 
matter  of  these  enactments  fell  within  the  legitimate  sphere  of 
legislative  power,  and  that,  so  far  as  the  laws  and  Constitution  of 
the  United  States  were  concerned,  the  legislation  in  question 
deprived  no  person  of  his  property  without  due  process  of  law, 
and  did  not  interfere  with  federal  jurisdiction  over  interstate 
commerce. 

Another  argument  advanced  is  based  on  the  admitted  allega- 
tion that  the  principal  business  of  the  plaintiff  in  error,  in  Qon- 
nection  with  his  warehouse,  is  in  storing  his  own  grain,  and  that 
the  storage  of  the  grain  of  other  persons  is,  and  always  has  been, 
a  mere  incident ;  and  it  is  said  that  the  effect  of  this  law  will  be 
to  compel  him  to  renounce  his  principal  business  and  become  a 
mere  warehouseman  for  others.  We  do  not  understand  this  law 
to  requu-e  the  owner  of  a  warehouse,  built  and  used  by  him  only 
to  store  his  grain,  to  receive  and  store  the  grain  of  others.  Such 
a  duty  only  arises  when  he  chooses  to  enter  upon  the  business  of 
elevating  and  storing  the  grain  of  other  persons  for  profit.  Then 
he  becomes  subject  to  the  statutory  regulations,  and  he  cannot 
escape  them  by  asserting  that  he  a]so  elevates  and  stores  his  own 
grain  in  the  same  warehouse.  As  well  might  a  person  accused  of 
selling  liquor  without  a  license  urge  that  the  larger  part  of  his 
liquors  was  designed  for  his  own  consumption,  and  that  he  only 
sold  the  surplus  as  a  mere  incident. 

Another  objection  to  the  law  is  found  in  its  provision  that  the 
warehouseman  shall  insure  the  grain  of  others  at  his  own  expense. 
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This  may  be  burdensome,  but  it  affects  alike  all  engaged  in  the 
business,  and,  if  it  be  regarded  as  contrary  to  sound  public  policy, 
those  affected  must  instruct  their  representatives  in  general 
assembly  met  to  provide  a  remedy. 

The  plaintiff  in  error,  m  his  answer  to  the  writ  of  mandamus, 
based  his  defense  wholly  upon  grounds  arising  under  the  Consti- 
tution of  the  State  and  of  the  United  States.  We  are  limited  bv 
this  record  to  the  questions  whether  the  legislature  of  North 
Dakota,  in  regulating  by  a  general  law  the  business  and  charges 
of  public  warehousemen  engaged  in  elevating  and  storing  grain 
for  profit,  denies  to  the  plaintiff  in  error  the  equal  protection  of 
the  laws,  or  deprives  him  of  hiB  property  without  due  process  of 
law,  and  whether  snch  statutory  regulations  amount  to  a  regula- 
tion of  commerce  between  the  states.  The  aUegations  and  argu« 
ments  of  the  plaintiff  in  error  have  failed  to  satisfy  us  that  any 
solid  distinction  can  be  found  between  the  cases  in  which  those 
quegtions  have  been  heretofore  determined  by  this  court  and  the 
present  one.  The  judgment  of  the  court  below  is  accordingly 
affirmed. 

Bbkwxb,  J.  (dissenting).  I  dissent  from  the  opinion  and  judg* 
ment  of  the  court  in  this  case.  Beliance  is  placed  in  that  opinion 
on  Munn  v.  Illinois,  94  XJ.  S.  113,  and  Budd  v.  New  York,  148 
U.  S.  517 ;  12  Sup.  Ct.  Hep.  468.  In  the  dissenting  opinion  I 
filed  in  the  latter  case,  I  expressed,  so  far  as  was  necessary,  my 
views  in  reference  to  the  general  propositions  laid  down  in  the 
two  cases,  and  I  do  not  desire  to  repeat  what  I  there  said.  It  is 
a  significant  fact  that  in  Sinking-Fund  cases,  99  TJ.  S.  700,  747, 
and  in  Wabash,  St.  L.  &  P.  Ry.  Co.  v.  People  of  Illinois,  118  XJ. 
S.  557,  569 ;  7  Sup.  Ct.  Hep.  4,  Mr.  Justice  Bbadlet  and  Mr. 
Justice  MiLLEB,  who  concurred  in  the  judgment  in  Munn  v. 
Illinois,  each  sought  to  limit  and  qualify  the  scope  of  the  lan« 
gnage  used  by  the  chief  justice  in  that  case.  These  are  the  words 
of  Mr.  Justice  Bbadlet  : 

"  The  inquiry  there  was  as  to  the  extent  of  the  police  power  in 
cases  where  the  public  interest  is  affected;  and  we  held  that 
when  an  employment  or  business  becomes  a  matter  of  such  pub- 
lic interest  and  importance  as  to  create  a  common  charge  or  bur- 
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den  upon  the  citizen,  in  other  words,  when  it  becomes  a  practical 
monopoly,  to  which  the  citizen  is  compelled  to  resort,  and  by 
means  of  which  a  tribute  can  be  exacted  from  the  community,  it 
is  subject  to  regulation  by  the  legislative  power." 

And  this  is  the  language  of  Mr.  Justice  Miller,  delivering  the 
opinion  of  the  court : 

"  And  in  that  case  the  court  was  presented  with  the  question^ 
which  it  decided,  whether  any  one  engaged  in  a  public  business, 
in  which  all  the  public  had  a  right  to  require  his  service,  could  be 
regulated  by  acts  of  the  legislature  in  the  exercise  of  this  public 
function  and  pubUc  duty,  so  far  as  to  limit  the  amount  of  charges 
that  should  be  made  for  such  services." 

I  desire,  however,  specially  to  notice  the  facts  disclosed  by  this 
record,  and  to  point  out  to  what  extent  the  decision  of  this  court 
now  goes.  The  case,  coming  from  the  Supreme  Court  of  the 
state  of  North  Dakota,  must  be  determined  upon  the  record  as  it 
is  presented.  Nothing  can  be  added  to  or  taken  from  the  facts, 
as  established  by  that "  record.  The  case  was  heard  and  deter- 
mined upon  a  demurrer  to  the  return  made  by  the  defendant  to 
the  petition  and  writ  of  mandamus ;  and  of  course,  upon  such 
demurrer,  the  facts  stated  in  the  return  are  to  be  taken  as  true. 
From  that  return  it  appears  that  along  the  line  of  the  Great 
Northern  railroad,  in  the  state  of  North  Dakota,  there  are  about 
600  grain  elevators ;  that  at  Grand  Harbor,  a  small  way  station 
on  the  line  of  that  road,  there  are  three  elevators,  one  of  them 
being  that  owned  by  the  defendant ;  that  defendant's  elevator  is 
a  small  one,  with  a  capacity  of  30,000  bushels,  and  costing  about 
$3,000.  For  aught  that  appears,  the  elevator  was  on  the  private 
property  of  the  defendant,  though  contiguous  to  the  railroad,  and 
at  the  railroad  station.     It  is  further  admitted  : 

"  That  respondent's  principal  business  is  that  of  buying  wheat 
at  Grand  Harbor,  North  Dakota,  and  shipping  the  same  to,  and 
selling  it  at,  Minneapolis  and  Duluth,  Minnesota,  to  which  the 
business  of  storing  grain  for  third  persons  is,  and  always  has  been, 
a  mere  incident. 

"  That  all  grain  purchased  by  respondent  at  his  said  elevator  is 
purchased  for  the  sole  purpose  of  being  shipped  to  and  sold  at^ 
and  is  shipped  to  and  sold  at,  Minneapolis  and  Duluth^ 
Minnesota. 
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"  That  respondent,  in  the  conduct  of  his  said  business,  contracts 
with  millers  and  other  purchasers  of  grain  at  said  Minneapolig 
and  Duluth  to  sell  and  deliver  to  said  persons,  at  a  future  and 
fixed  date,  certain  quantities  of  wheat,  and  operates  and  main- 
tains his  said  elevator  for  the  exclusive  purpose  of  purchasing 
grain  to  fill  said  contracts. 

"  That  in  seasons  when  the  grain  yield  is  light,  and  railroad 
facilities  are  such  as  to  enable  grain  to  be  moved  rapidly,  there  is 
space  and  storage  capacity  in  respondent's  elevator  in  excess  of 
that  used  by  respondent's  grain,  and  particularly  when  respond- 
ent's contracts  for  the  sale  of  grain  are  small,  while  at  other 
times,  when  the  yield  is  enormous,  as  in  the  present  year,  respond- 
ent's contracts  large,  and  the  quantities  of  grain  presented  for 
shipment  are  beyond  the  capacity  of  the  railroads  to  move,  there 
is  not  su£9cient  storage  capacity  in  respondent's  elevator  to  hold 
and  store  the  grain  purchased  by  the  respondent  in  the  conduct 
of  his  said  business. 

"That  if  chapter  126  of  the  Laws  of  1891  is  valid,  and  its 
effect  is  to  compel  respondent  to  receive  all  grain  that  may  be 
tendered  to  him  for  storage  by  grain  commission  men,  farmers, 
grain  speculators  and  others,  without  reference  to  the  necessities 
or  condition  of  respondent's  business  at  any  particular  time,  the 
entire  storage  capacity  of  respondent's  elevator  will  be  exhausted 
in  storing  grain  for  third  persons,  and  the  principal  business  of 
respondent,  to  conduct  which  his  capital  was  invested  in  said  ele- 
vator, will  be  utterly  ruined  and  annihilated  for  want  of  storage 
capacity  to  contain  wheat  purchased  by  him  to  fill  contracts  made 
by  him  in  the  conduct  of  his  said  business,  and  respondent  sub- 
jected to  suits  for  damages  for  nonfulfillment  of  his  said 
contracts." 
The  rates  which  were  established  by  law  were  as  follows : 
"  (1)  For  receiving,  elevating,  insuring,  delivering  and  fifteen 
days'  storage,  two  and  one-half  cents  per  bushel. 

"(2)  After  fifteen  days,  one-half  cent  per  bushel  for  each 
fifteen  days,  or  part  thereof,  but  not  to  exceed  five  cents  for  six 
months." 

It  appears  from  these  admissions  that  the  principal  business  of 
defendant  was  that  of  buying  wheat,  and  shipping  it  to  Minne- 
apolis and  Duluth  for  sale,  and  that  he  operated  and  maintained 
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his  elevator  for  the  exclusive  purpose  of  purchasing  grain  to  fill 
his  contracts ;  and  while  at  the  time  the  elevator  was  not  full, 
and  there  was  room  for  the  storage  of  the  grain  tendered  by  the 
petitioner,  and  the  defendant  had  at  times  used  vacant  space  in 
his  elevator  for  the  storage  of  grain  of  others,  yet  such  use  was  a 
mere  incident  to,  and  subordinate  to,  his  principal  business  of 
buying  and  selling  grain,  for  which  principal  business  he  exclu- 
sively maintained  and  operated  his  elevator. 

Now,  my  first  objection  is  that  by  this  decision  a  party  is  com- 
pelled by  the  mandate  of  the  court  to  engage  in  a.  business  which 
he  never  intended  to  engage  in,  and  which  he  does  not  desire  to 
engage  in,  to  wit,  the  business  of  maintaining  a  public  elevator. 
Hifl  businesa  is  that  of  buying  and  selling  grain,  and  he  operates 
and  maintains  the  elevator,  which  he  owns,  for  the  exclusive 
purpose  of  carrying  on  that  business.  That  he  may  have  some- 
times accommodated  his  neighbors  by  the  use  of  his  elevator  for 
the  storage  of  their  grain,  and  thus,  to  a  limited  extent,  engaged  in 
that  business,  does  not  change  the  fact,  as  admitted,  that  his  prin- 
cipal business  was  that  of  buying  and  selling,  and  that  he  operated 
and  maintained  that  elevator  exclusively  for  the  carrying  on 
of  that  business,  or  the  other  admitted  fact,  that,  if  he  is  com- 
pelled, as  he  is  compelled  by  this  mandate,  to  receive  grain  as 
tendered,  so  long  as  he  has  storage  capacity  imoccupied  in  his 
elevator,  his  principal  business,  and  that  for  which  he  built  the 
elevator,  will  be  utterly  ruined  and  destroyed. 

The  question  is  not  whether,  if  he  should  receive  and  store  in 
his  elevator  grain  for  others,  he  might  not  so  far  bring  himself 
within  the  scope  of  the  law  as  to  be  deemed,  for  that  transaction, 
engaged  in  the  business  of  maintaining  a  public  elevator,  and  thus 
bound  by  the  charges  fixed  by  statute ;  but  whether,  when  he 
maintains  an  elevator  exclusively  for  his  own  business,  the  fact 
that  at  times  he  has  used  vacant  room  in  it  for  the  storage  of  the 
grain  of  other  persons,  compels  him  to  receive  grain  when  ten- 
dered, irrespective  of  the  injury  which  it  does  to  his  own  business. 
And  it  ia  admitted  tliat  at  the  time  of  this  tender  there  was  not 
sufScient  storage  capacity  in  his  elevator  to  hold  and  store  the 
grain  purchased  by  him  in  the  conduct  of  his  business,  and  this 
is  a  matter  of  no  trifling  moment  to  one  engaged  in  the 
business  of  buying  and  selling  grain.    He  cannot  know  in  advance 
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when  grain  will  be  tendered  at  a  price  which  will  justify  Iiia 
purchase  with  a  view  to  profit  The  fact  that  to-day  there  may 
he  storage  capacity  does  not  prove  that  to-morrow  he  may  not 
need  the  entire  capacity  of  his  elevator;  and  yet,  if  because 
to-day  there  is  room  in  his  elevator,  he  is  bound  to  receive 
any  grain  that  shall  be  tendered,  he  may  to-morrow  be  unable  to 
make  purchase  of  the  offered  grain.  It  is  a  matter  of  common 
knowledge  that  grain  is  not  put  into  and  taken  out  of  an  elevator 
in  an  instant ;  and  if  once  deposited  the  owner  cannot  be  com- 
pelled to  remove  it,  merely  for  the  accommodation  of  the  ware- 
hoaseman,  but  may  leave  it  there  indefinitely,  so  long  as  he  pays 
the  legal  charges.  The  petition  was  for  a  writ  of  mandamus 
commanding  the  defendant,  ^^  so  long  as  the  capacity  of  his  said 
elevator  is  sufiScient  for  the  purpose,  to  store  such  grain  as  may 
be  tendered  to  him  by  the  relator,"  and  the  decree  of  the  court 
was  that  the  ^^  writ  issue  as  prayed  for,"  and  that  is  the  decision 
which  is  affirmed  by  this  court 

I  dissent)  in  the  second  place,  because  the  facts  show,  in  the 
words  of  Mr.  Justice  Bradley,  no  ^^  practical  monopoly,  to  which 
the  citizen  is  compelled  to  resort,  and  by  means  of  which  a  tribute 
can  be  exacted  from  the  community."  Along  the  line  of  this 
smgle  road,  within  the  limits  of  tnis  state,  there  are  about  600  of 
these  elevators,  owned  and  operated  by  over  126  different  per- 
sons, varying  in  cost  of  construction  from  $500  to  $5,000.  At 
every  station  there  is  land  purchasable  by  any  one  at  prices  vary- 
ing from  $1.25  to  $40  per  acre,  and  a  granary  sufficient  to  store 
the  average  product  of  an  ordinary  Dakota  farm  can  be  erected 
at  a  cost  of  not  exceeding  $150.  So  it  is  that  when  any  farmer 
or  other  individual  can,  at  a  cost  of  less  than  $200,  provide  him- 
self with  all  the  facilities  for  storing  and  shipping  the  entire  pro- 
duct of  an  ordinary  farm ;  when,  along  the  line  of  a  single  rail- 
road, there  are  600  elevators  already  constructed,  owned  and 
operated  by  125  different  persons ;  when,  at  every  station  at 
which  grain  is  marketed,  there  are  from  two  to  ten  such  elevators 
—  it  is  held  that  there  exists  a  monopoly  such  as  justifies  control 
by  the  public  of  the  prices  at  which  grain  shall  be  stored  in  any 
one  of  these  many  elevators.  If  this  be  a  monopoly,  justifying 
public  control  of  prices  for  service,  I  am  at  a  loss  to  perceive  at 
what  point  the  fact  of  monopoly  will  cease,  and  freedom  of  busi- 
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ness  commeDce  ;  for,  obviously,  elevators  along  the  line  of  that 
road  were  as  plentiful  as  other  institutions  of  industry,  and  as 
easily  and  cheaply  constructed,  and«  therefore,  savoring  no  more 
of  monopoly. 

I  dissent,  in  the  third  place,  because  by  this  law  the  elevator- 
man  is  bound,  not  merely  to  receive,  store  and  discharge  the 
grain  which  is  tendered  to  him,  but  also  to  insure  and  pay  the 
cost  of  insurance,  it  matters  not  what  that  cost  may  be,  whether 
more  or  leas  than  he  receives  for  the  whole  service.  I  do  not  care 
to  enlarge  upon  this  matter.  If  the  legislature  can  compel  a 
party,  though  confessedly  to  the  disadvantage,  injury  and  even 
destruction  of  his  own  special  business  of  buying  and  selling  grain, 
to  receive  and  store  grain,  for  whoever  may  demand  it,  in  an 
elevator  which  he  is  maintaining  and  operating  for  the  exclusive 
carrying  on  of  his  own  business,  at  any  price  which  it  sees  fit  to 
allow,  and  at  the  same  time  compel  him  to  advance  the  money  to 
insure  the  property  thus  forced  upon  him,  I  can  only  say  that  it 
seems  to  me  that  the  country  is  rapidly  traveling  the  road  which 
leads  to  that  point  where  all  freedom  of  contract  and  conduct 
will  be  lost.  For  these  reasons,  thus  briefly  stated,  I  am  con- 
strained to  dissent  from  this  opinion  and  judgment. 

I  am  authorized  to  say  that  Mr.  Justice  Field,  Mr.  Justice 
Jackson  and  Mr.  Justice  WnrrE  concur  in  this  dissent. '^ 

Begrulating  the  charges  of  grain  elevators. —  The  principal  case  is  an 
important  supplement  to  thai  of  Budd  y.  New  York,  reported  in  6  Am,  R.  R. 
&  Corp.  Rep.  610,  and  Munn  y.  Illinois,  94  U.  S.  118.  On  the  regulation  of 
railroad  charges,  see  Chicago,  etc.,  R.  R.  Co.  y.  Minnesota,  2  Am.  R  R.  & 
Corp.  Rep.  564,  and  note;  Reagan  y.  Fanners'  Loan  &  Trust  Co.,  9  Am.  R.  R 
A  Corp.  Rep.  641,  and  note,  and  Chicago,  B.  &  Q.  R.  Co.  y.  Jones,  ante,  p.  2d4. 

As  to  the  regulation  of  charges  in  other  lines  of  business,  see  Spring  Valley 
Water  Works  y.  San  Francisco,  1  Am.  R.  R.  &  Corp.  Rep.  96;  Central  Union 
Tel.  Co.  y.  State,  2  Am.  R.  R  <&  Corp.  Rep.  406;  2  Am.  R.  R.  &  Corp.  Rep. 
{$86,  note,  §  2;  6  Am.  R.  R.  &  Corp.  Rep.  189,  note;  Commonwealth  y.  Coy- 
ington  &  C.  Bridge  Co.,  7  Am.  R.  R.  &  Corp.  Rep.  688,  and  note;  Coyington 
A  Cinn.  Bridge  Co.  y.  Kentucky,  post. 

*  Reported  in  168  U.  S.  891 ;  14  Sup.  a.  Rep.  867. 
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Covington  &  Cincinnati  Bridge  Co.  v.  Kentucky. 

(Supreme  Court  of  United  States,  May  26, 1894.) 

OORBTTTUTIONAL  LAW.      POWSB  OF  BTATE  TO  RSOULATB  TOLLS  ON   BRIDGE 

bbtwxbn  STATES.  INTERSTATE  coKicERCE.  A  bridge  was  ooDstructed  across 
the  Ohio  river  between  the  states  of  Ohio  and  Kentucky,  by  a  company  incor- 
porated by  the  Joint  authority  of  both  states,  and  authorized  to  collect  certain 
tolls.  The  bridge  was  declared  by  congress  to  be  a  lawful  structure.  An  act 
of  the  legislature  of  Kentucky  subsequently  undertook  to  fix  and  regulate  the 
tolls  which  the  company  might  charge.  Held,  that  the  act  was  invalid;  that 
traffic  across  the  river  was  interstate  conmierce  and  the  bridge  an  instrument 
of  such  commerce,  and  that  one  state  could  not  regulate  the  charges  for  trans- 
portation thereon  without  the  consent  of  congress  or  of  the  other  state. 
Fuller,  Ch.  J.,  and  Field,  Gray  and  White,  JJ.,  concurred  on  the  ground 
that  the  act  of  congress,  being  silent  as  to  tolls,  implied  that  the  rates  of  toll 
should  be  as  established  by  the  two  states;  that  the  acts  of  incorporation  con* 
stltuted  a  contract  between  the  corporation  and  both  states,  and  that  it  could 
not  be  altered  without  the  consent  of  both. 

a 

IN  error  to  the  Court  of  Appeals  of  the  state  of  Kentucky. 
This  was  an  indictment  in  a  court  of  the  state  of  Kentucky 
against  the  Covington  and  Cincinnati  Bridge  Company  for  vio- 
lation of  a  statute  of  that  state  regulating  tolls  on  defendant's  bridge. 
A  demurrer  to  the  indictment  was  sustained,  but  the  judgment 
thereon  was  reversed  on  appeal  by  the  Court  of  Appeals  of  the 
state  (21  S.  W.  Hep.  1042),  and  on  trial  defendant  was  adjudged 
guilty  and  the  conviction  was  afSrmed  on  appeal  by  the  Court  of 
Appeals.     22  S.  "W.  Hep.  851.     Defendant  brought  error. 

This  was  an  indictment  foimd  by  the  grand  jury  of  Kenton 
county,  Ky.,  against  the  defendant  bridge  company  for  demand- 
ing and  collecting  illegal  tolls,  refusing  to  sell  tickets  at  the  rates 
required  by  law,  and  for  failing  to  keep  an  office  for  the  sale  of 
tickets  at  its  bridge  in  said  county. 

•  The  Covington  and  Cincinnati  Bridge  Company  was  incorpor- 
ated under  an  act  of  the  legislature  of  Kentucky,  approved  Feb- 
ruary 17,  1846,  the  3d  section  of  which  required  the  confirma- 
tion of  the  act  by  the  state  of  Ohio  before  the  corporation  should 
open  its  books  for  subscription,  and  the  8th  section  of  which 
declared  that  '^  the  president  and  directors  shall  have  the  right  to 
fix  the  rates  of  toll  for  passing  over  said  bridge,  and  to  collect  the 
same  from  all  and  every  person  or  persons  passing  thereon,  with 
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their  goods,  carriages  or  animals  of  every  description  or  kind ; 
provided,  however,  that  the  said  company  shall  lay  before  the 
legislature  of  this  state  a  correct  statement  of  the  cost  of  said 
bridge,  and  an  annual  statement  of  the  tolls  received  for  passing 
the  same,  and  also  the  cost  of  keeping  the  said  bridge  in  repair 
and  of  the  other  expenses  of  the  company  ;  and  the  said  presi- 
dent and  directors  shall,  from  time  to  time,  reduce  the  rates  of 
toll  so  that  the  net  profits  of  the  said  bridge  shall  not  exceed  fif- 
teen per  cent  per  annum,  after  the  proper  deductions  are  made 
for  repairs  and  charges  of  other  descriptions." 

By  an  act  of  the  legislature  of  Ohio,  enacted  March  9,  1849, 
this  company  was  made  a  body  corporate  and  politic  of  that 
state,  ^'  with  the  same  franchises,  rights  and  privileges,  and  sub- 
ject to  the  same  duties,  and  liabilities,"  as  were  specified  in  its 
original  incorporation ;  'and  with  a  further  proviso  that  "  nothmg 
herein  contained  shall  be  construed  to  take  away  the  jurisdiction 
of  this  state  to  the  center  of  the  said  bridge,  nor  in  anywise  to 
acknowledge  the  jurisdiction  of  the  commonwealth  of  Kentucky 
this  side  of  the  said  center." 

On  March  20,  1850,  this  act  of  confirmation  was  amended  by 
the  legislature  of  Ohio  by  granting  the  company  "  power  to  enter 
upon  any  lands  in  the  city  of  Cincinnati,  from  low-water  mark 
in  the  Ohio  river  northwardly,  not  exceeding  one  hundred  feet 
in  width,  to  Front  street,  and  appropriate  the  same  "  for  passage- 
ways and  abutments,  etc. 

The  original  act  of  incorporation  was  amended  by  the  legisla- 
ture of  Kentucky  by  the  following  among  other  subsequent  acts : 

(1)  By  act  of  February  23, 1856,  authority  was  given  to  increase 
the  capital  stock  from  $300,000  to  $700,000,  with  power  in  the 
city  of  Covington  to  subscribe  for  and  purchase  $100,000. 

(2)  By  act  of  February  6,  1858,  the  company  was  authorized 
to  issue  preferred  stock  under  certain  restrictions,  such  stockhold* 
ers  to  receive  dividends  of  six  per  cent. 

(3)  By  act  of  February  6,  1861,  the  capital  stock  was  increased 
to  $1,000,000,  one-half  of  such  amount  in  preferred  stock,  and  to 
pledge  the  revenues  of  the  company  for  the  payment  of  dividends 
upon  such  preferred  stock  to  the  extent  of  fifteen  per  oeat  per 
annum. 

(4)  By  the  act  of  January  21,  1865,  the  capital  stock  was 


CoviNOTON  &  CmoiNNATi  BsiDeB  Co.  V.  Kentuoky.      401 

iBcreased  to  $1,250,000,  the  additional  $250,000  being  preferred 
Btock,  the  holders  of  which  should  enjoy  all  the  benefits,  privi* 
l^es  and  immunities  to  which  the  holders  of  the  existing  stock 
were  entitled. 

Bj  the  6th  section  of  this  act  the  legislature  reserved  the 
right  to  change,  alter  or  amend  the  original  charter,  ^'  but  not  so 
as  to  abridge  or  injure  legal  or  equitable  rights  acquii'ed  there- 
under." 

(5)  By  the  act  of  February  25, 1865,  the  above  6th  section  was 
repealed. 

(6)  By  the  act  of  congress  of  February  17, 1865,  the  bridge 
was  declared  to  be  a  lawful  structure  and  post  road  for  the  con- 
veyance of  the  mails  of  the  United  States.     13  Stat.  431. 

The  bridge  was  completed  and  opened  for  travel  on  January 
1, 1867. 

On  April  9, 1890,  the  legislature  of  Kentucky  passed  another  act 
amendatory  of  the  act  of  incorporation,  and  out  of  which  this  prose- 
cution arose,  providing  that  it  should  be  unlawful  for  any  person  or 
corporation  to  charge,  collect,  demand  or  receive  for  passage  over 
the  bridge  spanning  the  Ohio  river,  constructed  under  such  act  of 
bcorporation,  any  toll,  fare  or  compensation  greater  than,  or  in 
excess  of,  certain  rates  prescribed  by  the  act,  which  were  much  less 
than  the  directors  had  fixed  upon  under  the  8th  section  of  the  act 
of  incorporation .  The  2d  section  provided  that  the  company  should 
sell  passage  tickets  over  their  bridge  at  these  rates,  entitling 
the  holder  to  passage  either  way  over  said  bridge ;  and,  by  the  3d 
section,  the  company  was  required  to  keep  an  office  within  the 
county  of  Kenton  constantly  open  for  the  sale  of  such  tickets, 
and  keep  conspicuously  posted  a  schedule  of  the  tolls  fixed  in 
pursuance  of  the  act. 

The  company  failing  to  conform  to  this  last-mentioned  act,  this 
mdictment  was  filed  May  9,  1890.  Defendant  demurred  thereto, 
and  the  case  was  submitted  upon  this  demurrer  and  a  statement 
of  facts,  showing  the  cost  of  the  bridge  structure  and  offices  to 
have  been  $1,855,462.36 ;  the  per  cent  of  net  earnings  on  cost  for 
first  23  years,  4.82 ;  the  per  cent  of  net  earnings  on  cost  for  the 
year  1889,  6.14;  the  estimated  per  cent  of  net  earnings  on  cost 
for  1890,  4.09,  imder  the  charges  fixed  by  the  directors ;  the  esti- 
VOL.  X. —  51 


402     CoYiNGToif  &  CmoiNNATi  Bbidob  Co.  y.  Kentuokt. 

mated  percentage  of  net  earnings  on  cost  for  the  year  1890,  under 
the  act  of  which  complaint  was  made,  1.06.  The  conrt  sustaiDed 
the  demurrer  and  dismissed  the  indictments  upon  the  ground  that 
the  act  of  1890  impaired  the  obligation  of  the  contract  contained 
in  the  8th  section  of  the  original  act.  The  commonwealth 
appealed  to  the  Court  of  Appeals,  by  which  the  judgment  of  the 
court  below  was  reversed,  and  the  case  remanded,  with  directions 
to  overrule  the  demurrer,  and  for  further  proceedings.  The  court 
adjudged  the  defendant  guilty,  and  imposed  a  fine  of  $1,000, 
from  which  judgment  the  defendant  again  appealed  to  the  Court 
of  Appeals,  which  affirmed  the  judgment  of  the  court  below,  and 
certified,  at  the  request  of  the  appellant,  the  following  questions 
as  arising  under  the  Constitution  and  laws  of  the  United  States : 

(1)  Whether  the  act  of  1890  was  within  the  constitutional 
inhibition  of  the  laws  impairing  the  obligation  of  contracts. 

(2)  Whether  such  acts  were  in  violation  of  the  exclusive  power 
of  congress  to  regulate  commerce  among  the  states. 

(3)  Whether  said  act  was  in  violation  of  the  fourteenth  amend- 
ment, prohibiting  the  taking  of  private  property  without  due 
process  of  law. 

Defendant  thereupon  sued  out  a  writ  of  error  from  this  court. 

Lomrenoe  MaooweU,  «/r.,  Wm.  M,  jRamsey,  James  TT.  Bryanj 
John  F.  Fisk  and  Ctiaa.  U.  Fish,  for  plaintiff  in  error.  Wm.  J. 
Sendricky  Attomey-Oeneraly  Keninicky^  and  Wm.  Ooebd^  for 
•defendant  in  error. 

Bbown,  J.  {after  stating  the  facts).  This  case  involves  the 
power  of  a  state  to  regulate  tolls  upon  a  bridge  connecting  it  with 
another  state,  without  the  assent  of  congress,  and  without  the 
•concurrence  of  such  other  state  in  the  proposed  tariff. 

The  right  of  the  commonwealth  of  Kentucky  to  prescribe  a 
schedule  of  charges  in  this  instance  is  contested,  not  only  upon 
the  ground  that  such  regulation  is  an  interference  with  interstate 
•commerce,  but  upon  the  further  ground  that  it  impairs  the  obli- 
gation of  the  contract  contained  in  the  original  charter  of  the 
•company. 

The  power  of  congress  over  commerce  between  the  states,  and 
the  corresponding  power  of  individual  states  over  such  commerce, 
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Imve  been  the  snbject  of  such  frequent  adjudication  in  this  court, 
and  the  relative  powers  of  co.ngress  and  the  states  with  respect 
thereto  are  so  well  defined  that  each  case,  as  it  arises,  must  be 
determined  upon  principles  already  settled,  as  falling  on  one  side 
or  the  other  of  the  line  of  demarcation  between  the  powers 
belonging  exclusively  to  congress,  and  those  in  which  the  action 
of  the  state  may  be  concurrent.  The  adjudications  of  this  court 
with  respect  to  the  power  of  the  states  over  the  general  subject 
of  commerce  are  divisible  into  three  classes :  First,  those  in  which 
the  power  of  the  state  is  exclusive ;  second,  those  in  which  the 
states  may  act  in  the  absence  of  legislation  by  congress ;  third, 
those  in  which  the  action  of  congress  is  exclusive,  and  the  states 
cannot  interfere  at  all. 

The  first  class,  including  all  those  wherein  the  states  have 
plenary  power,  and  congress  has  no  right  to  interfere,  concern  the 
strictly  internal  commerce  of  the  state,  and,  while  the  regulations 
of  the  state  may  affect  interstate  commerce  indirectly,  their  bear- 
ing upon  it  is  so  remote  that  it  cannot  be  termed  in  any  just  sense 
an  interference.  Under  this  power  the  states  may  authorize  the 
construction  of  highways,  turnpikes,  railways  and  canals  between 
points  in  the  same  state,  and  regulate  the  tolls  for  the  use  of  the 
same  (Baltimore  &  O.  K.  Co.  v.  Maryland,  21  Wall.  456),  and 
may  authorize  the  building  of  bridges  over  nonnavigable  streams, 
and  otherwise  regulate  the  navigation  of  the  strictly  internal 
waters  of  the  state  —  such  as  do  not,  by  themselves  or  by  con- 
nection with  other  waters,  form  a  continuous  highway  over  which 
commerce  is  or  may  be  carried  on  with  other  states  or  foreign 
countries.  Veazie  v.  Moor,  14  How.  568;  The  Montello,  11 
Wall.  411 ;  2Q  Wall.  430.  This  is  true  notwithstanding  the  fact 
that  the  goods  or  passengers  carried  or  traveling  over  such  high- 
way between  points  in  the  same  state  may  ultimately  be  destined 
for  other  states,  and,  to  a  slight  extent,  the  state  regulations  may 
be  said  to  interfere  with  interstate  commerce.  The  states  may 
also  exact  a  bonus,  or  even  a  portion  of  the  earnings  of  such  cor- 
poration, as  a  condition  to  the  granting  of  its  charter.  Society  v. 
Coite,  6  Wall.  594 ;  Provident  Inst.  v.  Massachusetts,  6  Wall. 
611 ;  Hamilton  Manufg.  Co.  v.  Massachusetts,  6  Wall.  632  ;  Bal- 
timore &  O.  R.  Co.  V.  Maryland,  21  Wall.  456 ;  Ashley  v.  Byan, 
153  TJ.  S.  436 ;  14  Sup.  Ct.  Rep.  866. 
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Congress  has  no  power  to  interfere  with  police  regnlatioiia 
relating  exclusively  to  the  internal  trade  of  the  states  (U.  S.  v. 
De  Witt,  9  Wall.  41 ;  Patterson  v.  Kentucky,  97  U.  S.  501),  nor 
can  it,  by  exacting  a  tax  for  carrying  on  a  certain  business^ 
thereby  authorize  such  business  to  be  canried  on  within  the  limits 
of  a  state.  License  Tax  cases,  5  Wall.  462.  The  remarks  of  the 
chief  justice  in  this  case  contain  the  substance  of  the  whole  doc- 
trine :  '^  Over  this  [the  internal]  commerce  and  trade  congresa 
has  no  power  of  regulation  nor  any  direct  control.  This  power 
belongs  exclusively  to  the  states.  No  interference  by  congress 
with  the  business  of  citizens  transacted  within  a  state  is  warranted 
by  the  Constitution,  except  such  as  is  strictly  incidental  to  the 
exercise  of  powers  clearly  granted  to  the  legislature.  The  power 
to  authorize  a  business  within  a  state  is  plainly  repugnant  to  the 
exclusive  power  of  the  state  over  the  same  subject." 

It  was  at  one  time  thought  that  the  admiralty  jurisdiction  of 
the  United  States  did  not  extend  to  contracts  of  affreightment 
between  ports  of  the  United  States,  though  the  voyage  were  per- 
formed upon  navigable  waters  of  the  United  States.  Allen  v. 
Newberry,  21  How.  244.  But  later  adjudications  have  ignored 
this  distinction  as  appHed  to  those  waters.  The  Belfast,  7  WalL 
624,  641 ;  The  Lottawanna,  21  Wall.  558,  587 ;  Lord  v.  Steam- 
ahip  Co.,  102  U.  S.  541. 

Under  this  power  the  atates  may  also  prescribe  the  form  of  all 
commercial  contracts  as  well  as  the  terms  and  conditions  upon 
which  the  internal  trade  of  the  state  may  be  carried  on.  The 
Trade  Mark  cases,  100  U.  S.  82. 

Within  the  second  class  of  cases  —  those  of  what  may  be 
termed  concurrent  jurisdiction  —  are  embraced  laws  of  the  regu- 
lation of  pilots  (Cooley  v.  Board,  12  How.  299 ;  Steamship  Co. 
v.  Joliffe,  2  Wall.  450 ;  Ex  parte  McNeil,  13  Wall.  236 ;  Wilson 
v.  McNamee,  102  U.  S.  572) ;  quarantine  and  inspection  laws  and 
the  policing  of  harbors  (Gibbons  v.  Ogden,  9  Wheat.  1,  203; 
Oity  of  New  York  v.  Miln,  11  Pet.  102 ;  Turner  v.  Maryland, 
107  U.  S.  38 ;  2  Sup.  Ct.  Rep.  44 ;  Morgan's  Louisiana  &  T.  R 
&  S.  S.  Co.  V.  Board  of  Health,  118  U.  S.  455 ;  6  Sup.  Ct.  Rep. 
1114) ;  the  improvement  of  navigable  channels  (Mobile  Co.  v. 
Kimball,  102  U.  S.  691 ;  Escanaba  &  L.  M.  Transp.  Co.  v.  Chi- 
cago,  107  U.  S.  678 ;  2  Sup.  Ct.  Rep.  185 ;  Huse  v.  Glover,  119 
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F.  S.  543 ;  7  Sup.  Ct.  Rep.  313) ;  the  regulation  of  wharves, 
piere  and  docks  (Cannon  v.  New  Orleans,  20  Wall.  577  ;  Keokuk 
Northern  Lme  Packet  Co.  v.  Keokuk,  95  U.  S.  80;  Norths 
western  Union  Packet  Co.  v.  St.  Louis,  100  U.  S.  423 
Cincinnati,  etc..  Packet  Co.  v.  Catlettsburg,  105  U.  S.  559 
Parkersburg,  etc.,  Transp.  Co.  v.  Parkersburg,  107  U.  S.  691 
2  Sup.  Ct.  Rep.  87;  Ouachita  Packet  Co.  v.  Aiken,  121  U. 
S.  444 ;  7  Sup.  Ct.  Rep.  907) ;  the  construction  of  dams  and 
bridges  across  the  navigable  waters  of  a  state  (Wilson  v.  Marsh 
Co.,  2  Pet.  245 ;  Cardwell  v.  Bridge  Co.,  113  U.  S.  205 ;  6  Sup. 
Ct.  Rep.  423 ;  Pound  v.  Turck,  95  U.  S.  459) ;  and  the  establish- 
ment  of  ferries  (Conway  v.  Taylor,  1  Black,  603). 

Of  this  class  of  cases  it  was  said  by  Mr.  Justice  Cubtib  ia 
Cooley  V.  Board,  12  How.  299,  318 :  "  If  it  were  admitted  thai 
the  existence  of  this  power  in  congress,  like  the  power  of  taxa*- 
tion,  is  compatible  with  the  existence  of  a  similar  power  in  the 
states,  then  it  would  be  in  conformity  with  the  contemporary 
exposition  of  the  Constitution  and  with  the  judicial  construction 
given  from  time  to  time  by  this  court,  after  the  most  deUberate 
consideration,  to  hold  that  the  mere  grant  of  such  a  power  to 
congress  did  not  imply  a  prohibition  on  the  states  to  exercise  the 
same  power ;  that  it  is  not  the  mere  existence  of  such  a  power, 
but  its  exercise  by  congress,  which  may  be  incompatible  with  the 
exercise  of  the  same  power  by  the  states,  and  that  the  states  may 
legislate  in  the  absence  of  congressional  regulations.  See,  also, 
Sturgis  V.  Crowninshield,  4  Wheat.  192,  193.  But,  even  in  the 
matter  of  building  a  bridge,  if  congress  chooses  to  act,  its  action 
necessarily  supersedes  the  action  of  the  state.  Pennsylvania  ▼. 
Wheeling  &  B.  Bridge  Co.,  18  How.  421.  As  matter  of  fact,  the 
building  of  bridges  over  waters  dividing  two  states  is  now  usually 
done  by  congressional  sanction.  Under  this  power  the  state  may 
also  tax  the  instruments  of  interstate  commerce  as  it  taxes  other 
similar  property,  provided  such  tax  be  not  laid  upon  the  com* 
merce  itself. 

But  whenever  such  laws,  instead  of  being  of  a  local  nature  and 
a&cting  interstate  commerce  but  incidentally,  are  national  in  their 
character,  the  nonaction  of  congress  indicates  its  will  that  such 
commerce  shall  be  free  and  untrameled,  and  the  case  falls  within 
file  third  class  —  of  those  laws  wherein  the  jurisdiction  of  con 
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grees  is  exclusive.  Brown  v.  Houston,  114  TJ.  S.  622 ;  6  Sup.  Ct. 
Eep.  1091 ;  Bowman  v.  Eailway  Co.,  125  TJ.  8.  456 ;  8  Sup.  Ct, 
Bep.  689,  1062.  Subject  to  the  exceptions  above  specified,  as 
belonging  to  the  first  and  second  classes,  the  states  have  no 
right  to  impose  restrictions,  either  by  way  of  taxation,  discrimina- 
tion or  regulation,  upon  commerce  between  the  states.  That 
while  the  states  have  the  right  to  tax  the  instruments  of  such  com- 
merce as  other  property  of  like  description  is  taxed,  under  the 
laws  of  the  several  states,  they  have  no  right  to  tax  such  commerce 
itself,  is  too  well  settled  even  to  justify  the  citation  of  authorities. 
The  proposition  was  first  laid  down  in  Crandall  v.  Nevada,  6 
Wall.  35,  and  has  been  steadily  adhered  to  since.  That  such 
power  of  regulation  as  they  possess  is  limited  to  matters  of  a 
strictly  local  nature,  and  does  not  extend  to  fixing  tariffs  upon 
passengers  or  merchandise  carried  from  one  state  to  another,  is 
also  settled  by  more  recent  decisions,  although  it  must  be 
admitted  that  cases  upon  this  point  have  not  always  been 
consistent. 

The  question  of  the  power  of  the  states  to  lay  down  a  scale  of 
charges,  as  distinguished  from  their  power  to  impose  taxes,  was 
first  squarely  presented  to  the  court  in  Munn  v.  Illinois,  94  U.  S. 
118,  in  which  a  power  was  conceded  to  the  state  to  prescribe  regu- 
lations and  fix  the  charges  of  elevators  used  for  the  reception, 
storage  and  delivery  of  grain,  notwithstanding  such  elevators 
were  used  for  the  storage  of  grain  destined  for  other  states.  The 
decision  was  put  upon  the  ground  that  elevators  were  property 
^'  affected  with  a  public  interest, "  and  that  from  time  immemorial 
in  England,  and  in  this  country  from  its  first  colonization,  it  had 
been  customary  to  regulate  ferries,  common  carriers,  hackmen, 
bakers,  millers,  wharfingers,  innkeepers,  etc.,  and  in  so  doing  to 
fix  a  maximum  of  charge  to  be  made  for  services  rendered,  accom- 
modations furnished  and  articles  sold.  That  the  decision  does  not 
necessarily  imply  a  power  in  the  states  to  prescribe  similar  regu- 
lations with  regard  to  railroads  and  other  corporations  directly 
engaged  in  interstate  commerce  is  evident  from  the  remarks  of 
the  chief  justice  (page  135),  in  delivering  the  opinion  of  the 
court :  '^  The  warehouses  of  these  plaintiffs  in  error  are  situated 
and  their  business  carried  on  exclusively  within  the  limits  of  the 
state  of  Illinois.    They  are  used  as  instruments  by  those  engaged 
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in  state  as  well  as  those  engaged  in  interstate  commerce,  but  they 
are  no  more  necessarily  a  part  of  commerce  than  the  dray  or  the 
cart  by  which,  but  for  them,  grain  would  be  transferred  from  one 
railroad  station  to  another.  Incidentally  they  may  become  con- 
nected with  interstate  commerce,  but  not  necessarily  so.  Their 
regulation  is  a  thing  of  domestic  concern,  and  certainly,  until  con- 
gress acts  in  reference  to  their  interstate  relations,  the  state  may 
exercise  all  the  powers  of  government  over  them,  even  though, 
in  so  doing,  it  may  operate  upon  commerce  outside  its  immediate 
jurisdiction."  The  principle  of  this  case  has  been  recently 
affirmed  in  Budd  v.  New  York,  143  U.  S.  517 ;  12  Sup.  Ct.  Eep. 
468,  and  reaffirmed  in  Brass  v.  North  Dakota,  153  U.  S.  391 ;  14 
Sup.  Ct.  Eep.  857,  though  not  without  strong  opposition  from  a 
minority  of  the  court. 

The  next  case,  viz.,  that  of  Chicago,  etc.,  Ry.  Co.  v.  Iowa,  94 
IT.  S.  155,  was  a  bill  tiled  by  the  Chicago,  Burlington  and  Quincy 
Bailroad  Company,  an  Illinois  corporation,  to  restrain  the  prose- 
cution of  suits  against  it  under  '^  An  act  to  establish  reasonable 
maximum  rates  of  charges  for  the  transportation  of  freight  and 
passengers  on  the  different  railroads  of  this  state."  The  com- 
plainant was  also  the  lessee  of  the  Burlington  and  Missouri  rail- 
road, in  Iowa,  the  two  roads  being  connected  by  a  bridge,  which 
crossed  the  Mississippi  river  at  Burlington,  thus  making  a  con- 
tinaous  railroad  from  Chicago  to  Plattsmouth  on  the  Missouri 
river,  in  Iowa.  The  case  was  held  to  be  covered  by  Munn  v. 
niinois,  the  road,  like  the  warehouse  in  tliat  case,  being  situated 
within  the  limits  of  a  single  state.  ^^  Its  business,"  said  the  chief 
justice,  ^^  is  carried  on  there,  and  its  regulation  is  a  matter  of 
domestic  concern.  It  is  employed  in  state  as  well  as  in  interstate 
commerce  and,  until  congress  acts,  the  state  must  be  permitted  to 
adopt  such  rules  and  regulations  as  may  be  necessary  for  the  pro- 
motion of  the  general  welfare  of  the  people  within  its  own  juris- 
diction, even  though  in  so  doing,  those  without  may  be  indirectly 
affected."  In  short,  the  case  was  treated  as  one  of  internal  com- 
merce only. 

In  the  next  case,  viz. :  Peik  v.  Railway  Co.,  94  U.  S.  164,  it 
was  held  that  under  the  Constitution  of  Wisconsin,  providing  that 
all  acts  creating  corporations  within  the  state  "  may  be  altered  or 
repealed  by  the  legislature  at  any  time  after  their  passage,"  the 
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legislature  had  a  right  to  prescribe  a  maximnm  of  charges  to  be 
made  by  the  Chicago  and  Northwestern  Railway  Company  for 
transporting  persons  or  property  within  the  state,  or  taken  up 
outside  the  state  and  brought  within  it,  or  taken  up  inside  and 
carried  without.  The  vital  question  is  not  discussed  at  any  length, 
but  it  was  held  that,  until  congress  acted  with  reference  to  the 
relations  of  this  company  to  mterstate  commerce,  it  was  within 
the  power  of  the  state  of  Wisconsin  to  regulate  its  aSairs  so  far 
as  they  were  of  a  domestic  concern.  These  three  cases  were  cited 
with  approval  in  Buggies  v.  Illinois,  108  U.  S.  526 ;  2  Sup.  Ct 
Kep.  832,  in  which  the  power  of  a  state  to  limit  the  amount  of 
charges  by  a  railroad  company  for  fares  and  freight  was 
recognized. 

A  similar  principle,  though  under  quite  a  different  state  of 
facts,  was  involved  in  Hall  v.  De  Cuir,  95  U.  S.  485,  which  con- 
cerned an  act  of  the  legislature  of  Louisiana,  requiring  those 
engaged  in  the  transportation  of  passengers  among  the  states  to 
give  all  persons  traveling  within  that  state,  upon  vessels  employed 
in  such  business,  equal  rights  and  privileges  in  parts  of  the  vessel, 
without  distinction  on  account  of  race  or  color.  The  act  was  held 
to  be  a  regulation  of  interstate  commerce,  and,  therefore,  imcon- 
stitutional  and  void.  In  the  Kailroad  Commission  cases,  116  U. 
8.  307 ;  6  Sup.  Ct.  Bep.  334,  348,  849,  388,  391,  1191,  it  was 
held  that  the  right  of  a  state  to  limit  the  charges  of  a  railroad 
company  for  the  transportation  of  persons  or  property  within  its 
jurisdiction  could  not  be  granted  away  by  its  legislature  unless  by 
words  of  positive  grant  or  words  equivalent  in  law  ;  and  that  a 
statute  which  granted  to  a  railroad  company  the  right  from  time 
to  time  to  iix  and  regulate  the  tolls  and  charges  by  them  to  be 
received  for  transportation  did  not  deprive  the  state  of  its  power 
to  act  upon  the  reasonableness  of  the  tolls  and  charges  so  fixed 
and  regulated.  It  was  held  that  the  state  might,  "  beyond  all 
question,  by  the  settled  rule  of  decision  in  this  court,  regulate 
freights  and  fares  for  business  done  exclusively  within  the  state, 
and  it  would  seem  to  be  a  matter  of  domestic  concern  to  prevent 
the  company  from  discriminating  against  persons  and  places  in 
Mississippi."  "  Nothing  can  be  done  by  the  government  of  Mis- 
sissippi which  will  operate  as  a  burden  on  the  interstate  business 
of  the  company,  or  impair  the  usefulness  of  its  facilities  for  inter- 
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state  traffic.  *  *  *  The  commission  is  in  express  terms  pro- 
hibited by  the  act  of  March  15,  1884,  from  intei^ering  with  the 
charges  of  the  company  for  the  transportation  of  persons  or  prop- 
erty throngh  Mississippi  from  one  state  to  another.  The  statute 
makes  no  mention  of  property  taken  up  without  the  state  and 
delivered  within,  nor  of  such  as  may  be  taken  within  and  carried 
without."  The  court  studiously  avoided  committing  itself  upon 
the  question  of  the  power  of  the  commission  over  interstate 
commerce. 

The  prior  cases  were  all  reviewed,  and  the  subject  exhaustively 
considered  in  Wabash,  etc.,  Ey.  Co.  v.  Illinois,  118  U.  S.  557 ;  7 
Sup.  Ct.  Eep.  4,  in  which  there  came  under  review  a  statute  of  Illi- 
nois enacting  that  if  any  railroad  company  should,  within  that 
state,  charge  or  receive  for  transporting  passengers  or  freight  of 
the  same  class  the  same  or  a  greater  sum  for  any  distance  than  it 
does  for  a  longer  distance,  it  should  be  liable  to  a  penalty  for 
unjust  discrimination.  The  defendant  in  that  case  made  such 
discrimination  in  regard  to  goods  transported  over  the  same  road 
or  roads  from  Peoria,  111.,  and  from  Oilman,  in  Illinois,  to  New 
York,  charging  more  for  the  same  class  of  goods  carried  from 
Oilman  than  from  Peoria,  the  former  being  eighty-six  miles  nearer 
the  city  of  New  York  than  the  latter,  this  difference  being  in  the 
length  of  line  in  the  state  of  Illinois.  The  court  held  that  such 
transportation  was  commerce  among  the  states,  even  as  to  that 
part  of  the  voyage  which  lay  within  the  state  of  Illinois,  and  that 
the  r^ulation  of  such  commerce  was  confided  to  congress  exclu- 
sively, under  its  power  to  regulate  commerce  between  the  states, 
and  that  the  statute  in  question,  being  intended  to  regulate  the 
transmission  of  persons  or  property  from  one  state  to  another, 
was  not  within  that  class  of  legislation  which  the  states  may  enact 
in  the  absence  of  legislation  by  congress.  In  delivering  the 
opinion  of  the  court,  Mr.  Justice  Miller  cited  the  prior  cases, 
and  said  that  it  must  be  admitted  that,  in  a  general  way,  the  court 
treated  the  cases  then  before  it  as  belonging  to  that  class  of  regu- 
lations of  commerce  which,  like  pUotage,  bridging  navigable 
rivers,  and  many  others,  could  be  acted  upon  by  the  states  in  the 
absence  of  any  legislation  by  congress  upon  the  same  subject. 
He  further  observed  that  ^^  the  great  question  to  be  decided,  and 
VOL.  X. —  52 
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which  was  argued  in  all  those  cases,  was  the  right  of  the  state  in 
which  the  railroad  company  did  business  to  regulate  or  limit  the 
amount  of  any  of  these  traflSc  charges.  The  importance  of  that 
question  overshadowed  all  others,  and  the  case  of  Munn  v.  IlUnois 
was  selected  by  the  court  as  the  most  appropriate  one  in  which 
to  give  its  opinion  on  that  subject,  because  that  case  presented 
the  question  of  a  private  citizen,  or  unincorporated  partnership, 
engaged  in  the  warehouse  business  in  Chicago,  *  *  *  free 
from  the  question  of  continuous  transportation  through  the  sev- 
eral states ;  *  *  *  and  the  question  how  far  a  charge  made 
for  a  continuous  transportation  over  several  states,  which  included 
a  state  whose  laws  were  in  question,  may  be  divided  into  separate 
charges  for  each  state,  in  enforcing  the  power  of  the  state  to 
regulate  the  fares  of  its  railroads,  was  evidently  not  fully  con- 
sidered." The  substance  of  the  opinion  was  that,  if  the  prior 
cases  were  to  be  considered  as  laying  down  the  principle  that  the 
states  might  regulate  the  chai*ge8  for  interstate  traffic,  they  must 
be  considered  as  overruled.  See,  also,  Bowman  v.  Bailway  Co., 
125  U.  S.  465  ;  8  Sup.  Ct.  Eep.  689,  1062.  In  none  of  the  sub- 
sequent cases  has  any  disposition  been  shown  to  limit  or  qualify 
the  doctrine  laid  down  in  the  Wabash  case,  and  to  that  doctrine 
we  still  adhere. 

The  real  question  involved  here  is  whether  this  case  can  be 
distinguished  from  the  Wabash  case.  That  involved  the  right 
of  a  single  state  to  fix  the  charge  for  transportation  from  the 
interior  of  such  state  to  places  in  other  states.  This  case  involves 
the  right  of  one  state  to  fix  charges  for  the  transportation  of  per- 
sons and  property  over  a  bridge  connecting  it  with  another  state, 
without  the  assent  of  congress  or  such  other  state,  and  thus 
involving  the  further  inquiries  —  First,  whether  such  traffic  across 
the  river  is  interstate  commerce ;  and,  second,  whether  a  bridge 
can  be  considered  an  instrument  of  such  commerce. 

The  first  question  must  be  answered  in  the  affirmative  upon  the 
authority  of  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S. 
196 ;  5  Sup.  Ct.  Eep.  826,  in  which  the  state  of  Pennsylvania 
attempted  to  tax  the  capital  stock  of  a  corporation  whose  entire 
business  consisted  in  ferrying  passengers  and  freight  over  the 
river  Delaware  between  Philadelphia,  in  Pennsylvania,  and 
Gloucester,  in  New  J  ersey.     This  traffic  was  held  to  be  interstate 


Covington  &  Cincinnati  Bbidgb  Co.  v.  Kentucky.      411 

commerce,  and,  inasmucli  as  it  appeared  that  the  ferryboats  were 
registered  in  New  Jersey,  and  were  taxable  there,  it  was  held 
that  there  was  no  property  held  by  the  company  which  could  be 
the  subject  of  taxation  in  Pennsylvania,  except  the  lease  of  a 
wharf  in  that  state.  "  Congress  alone,"  said  the  court  (page  204, 
114  U.  S.,  and  page  826,  5  Sup.  Ct.  Rep.),  "  therefore,  can  deal 
with  such  transportation ;  its  nonaction  is  a  declaration  that  it 
shall  remain  free  from  bur4ens  imposed  by  state  legislation. 
Otherwise,  there  would  be  no  protection  against  conflicting  regu- 
lations of  different  states,  each  legislating  for  its  own  interests 
and  products,  and  against  those  of  other  states."  If,  as  was  inti- 
mated in  that  case,  interstate  commerce  means  simply  commerce 
between  the  states,  it  must  apply  to  all  commerce  which  crosses 
the  state  line,  regardless  of  the  distance  from  which  it  comes  or 
to  which  it  is  bound,  before  or  after  crossing  such  state  line  ;  in 
other  words,  if  it  be  commerce  to  send  goods  from  Cincinnati,  in 
Ohio,  to  Lexington,  in  Kentucky,  it  is  equally  such  to  send  goods 
or  to  travel  in  person  from  Cincinnati  to  Covington.  And, 
while  the  reasons  which  influenced  this  court  to  hold  in  the 
Wabash  case  that  Illinois  could  not  fix  rates  between  Peoria  and 
New  York  may  not  impress  the  mind  so  strongly  when  applied 
to  fixing  the  rates  of  toll  upon  a  bridge  or  ferry,  the  principle  is 
identically  the  same ;  and,  at  least  in  the  absence  of  mutual  or 
reciprocal  legislation  between  the  two  states,  it  is  impossible  for 
either  to  fix  a  tariff  of  charges. 

With  reference  to  the  second  question,  an  attempt  is  made  to 
distinguish  a  bridge  from  a  ferryboat,  and  to  argue  that,  while 
the  latter  is  an  instrument  of  interstate  commerce,  the  former 
is  not.  Both  are,  however,  vehicles  of  such  commerce,  and  the 
fact  that  one  19  movable  and  the  other  is  a  fixture  makes  no  dif- 
ference in  the  application  of  the  rule.  "  Commerce  "  was  defined 
in  Gibbons  v.  Ogden,  9  Wheat.  1,  189,  to  be  "  intercourse,"  and 
the  thousands  of  people  who  daily  pass  and  repass  over  this  bridge 
may  be  as  truly  said  to  be  engaged  in  commerce  as  if  they  were 
shipping  cargoes  of  merchandise  from  New  York  to  Liverpool. 
While  the  bridge  company  is  not  itself  a  common  carrier,  it 
affords  a  highway  for  such  carriage,  and  a  toll  upon  such  bridge 
is  as  much  a  tax  upon  commerce  as  a  toll  upon  a  turnpike  is  a  tax 
upon  the  traffic  of  such  turnpike,  or  the  charges  upon  a  ferry  a 
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tax  upon  the  commerce  across  a  river.  A  tax  laid  upon  those 
who  do  the  business  of  common  carriers  upon  a  certain  bridge  is 
as  much  a  tax  upon  the  commerce  of  that  bridge  as  if  the  owner 
of  the  bridge  were  himself  a  common  carrier. 

Let  us  examine  some  of  the  cases  which  are  supposed  to  coun- 
tenance the  doctrine  that  ferries  and  bridges  connecting  two  states 
are  not  instruments  of  commerce  between  such  states  in  such 
sense  as  to  exempt  them  from  state  control.  In  Conway  v.  Tay- 
lor, 1  Black,  603,  a  ferry  franchise  on  the  Ohio  was  held  to  be 
grantable  under  the  laws  of  Kentucky  to  a  citizen  of  that  state 
who  was  a  riparian  owner  on  the  Kentucky  side.  It  was  said  not 
to  be  necessary  to  the  validity  of  the  gi*ant  that  the  grantee 
should  have  the  right  of  landing  on  the  other  side  or  beyond  the 
jurisdiction  of  the  state.  The  opinion,  however,  did  not  pass 
upon  the  question  of  the  right  of  one  state  to  regulate  the  charge 
for  ferriage,  nor  does  it  follow  that,  because  a  state  may  author- 
ize a  ferry  or  bridge  from  its  own  territory  to  that  of  another 
state,  it  may  regulate  the  charges  upon  such  bridge  or  ferry.  A 
state  may  undoubtedly  create  corporations  for  the  purpose  of 
building  and  running  steamships  to  foreign  ports,  but  it  would 
hardly  be  claimed  that  an  attempt  to  fix  a  scale  of  charges  for 
the  transportation  of  persons  or  property  to  and  from  such  for- 
eign ports  would  not  be  a  regulation  of  commerce  and  beyond 
the  constitutional  power  of  the  state.  It  is  true  the  states  have 
assumed  the  right  in  a  number  of  instances,  since  the  adoption  of 
the  Constitution,  to  fix  the  rates  or  tolls  upon  interstate  ferries 
and  bridges,  and  perhaps  in  some  instances  have  been  recognized 
as  having  the  authority  to  do  so  by  the  courts  of  the  several 
states.  But  we  are  not  aware  of  any  case  in  this  court  where 
such  right  has  been  recognized.  Of  recent  years  it  has  been  the 
custom  to  obtain  the  consent  of  congress  for  the  construction  of 
bridges  over  navigable  waters,  and  by  the  7th  section  of 
the  act  of  September  19,  1890  (26  Stat.  426,  454),  it  is  made 
unlawful  to  begin  the  construction  of  any  bridge  over  navigable 
waters  until  the  location  and  plan  of  such  bridge  have  been 
approved  by  the  secretary  of  war,  who  has  also  been  in  frequent 
instances  authorized  to  regulate  the  tolls  upon  such  bridges  where 
they  connected  two  states.  So,  too,  in  Wiggins  Ferry  Co.  v. 
East  St.  Louis,  107  U.  S.  365 ;  2  Sup.  Ct.  Eep.  257,  it  was  held 
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that  a  state  had  the  power  to  impose  a  license  fee,  either  directly 
or  through  one  of  its  municipal  corporations,  upon  ferry  keepers 
Hying  in  the  state,  for  boats  which  they  owned  and  used  in  con- 
veying, from  a  landing  in  the  state,  passengers  and  goods  across 
a  navigable  river  to  another  state.  It  was  said  that  ^^  the  levying 
of  a  tax  upon  vessels  or  other  water  craft,  or  the  exaction  of  a 
license  fee  by  the  state  within  which  the  property  subject  to  the 
exaction  has  its  situs,  is  not  a  regulation  of  commerce  within  the 
meaning  of  the  Constitution  of  the  United  States."  Obviously, 
the  case  does  not  touch  the  question  here  involved.  Upon  the 
other  hand,  however,  it  was  held,  in  Moran  v.  New  Orleans,  112 
TJ.  8.  69 ;  5  Sup.  Ct.  Rep.  38,  that  a  municipal  ordinance  of  New 
Orleans  imposing  a  license  tax  upon  persons  owning  and  running 
towboats  to  and  from  the  Gulf  of  Mexico  was  void  as  a  regulation 
of  commerce. 

It  is  clear  that  the  state  of  Kentucky,  by  the  statute  in  question, 
attempts  to  reach  out  and  secure  for  itself  a  right  to  prescribe  a 
rate  of  toll  applicable,  not  only  to  persons  crossing  from  Kentucky 
to  Ohio,  but  from  Ohio  to  Kentucky ;  a  right  which  practically 
nullifies  the  corresponding  right  of  Ohio  to  iix  tolls  from  her  own 
state.  It  is  obvious  that  the  bridge  could  not  have  been  ,built 
without  the  consent  of  Ohio,  since  the  north  end  of  the  bridge 
and  its  abutments  rest  upon  Ohio  soil ;  and,  without  authority 
from  that  state  to  exercise  the  right  of  eminent  domain,  no  land 
could  have  been  acquired  for  that  purpose.  It  follows  that,  if  tha 
state  of  Kentucky  has  the  right  to  regulate  the  travel  upon  such 
bridge,  and  fix  the  tolls,  the  state  of  Ohio  has  the  same  right,  and 
so  long  as  their  action  is  harmonious  there  may  be  no  room  for 
friction  between  the  states ;  but  it  would  scarcely  be  consonant 
with  good  sense  to  say  that  separate  regulations  and  separate  tariffs 
may  be  adopted  by  each  state  (if  the  subject  be  one  for  state  regu- 
lation), and  made  applicable  to  that  portion  of  the  bridge  within 
its  own  territory.  So  far  as  the  matter  of  construction  is  concerned, 
each  state  may  proceed  separately  by  authorizing  the  company 
to  condemn  land  within  its  own  territory,  but  in  the  operation  of 
the  bridge  their  action  must  be  joint,  or  great  confusion  is  likely  to 
reeult.  It  may  be  for  the  interest  of  Kentucky  to  add  to  its  own  popu- 
lation by  encouraging  residents  of  Cincinnati  to  purchase  homes 
m  Covington,  and  to  do  this  by  fixing  the  tolls  at  such  a  rate  as  to 
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indace  citizens  of  Ohio  to  reside  within  her  borders.  It  might 
be  equally  for  the  interest  of  Ohio  to  prescribe  a  higher  rate  of 
toll  to  induce  her  citizens  to  remain  and  fix  their  homes  within 
their  own  state,  and,  as  persons  living  in  one  state  and  doing 
business  in  another  would  necessarily  have  to  cross  the  bridge  at 
least  twice  a  day,  the  rates  of  toll  might  become  a  serious  question 
to  them.  Congress,  and  congress  alone,  possesses  the  requisite 
power  to  harmonize  such  differences,  and  to  enact  a  uniform  scale 
of  charges  which  will  be  operative  in  both  directions.  The 
authority  of  the  state,  so  frequently  recognized  by  this  court,  to 
fix  tolls  for  the  use  of  wharves,  piers,  elevators  and  improved 
channels  of  navigation,  has  always  been  limited  to  such  as  were 
exclusively  within  the  territory  of  a  single  state,  thus  affecting 
interstate  commerce  but  incidentally,  and  cannot  be  extended  to 
structures  connecting  two  states  without  involving  a  liability  of  con- 
troversies of  a  serious  nature.  For  instance,  suppose  the  agent  of 
the  bridge  company  in  Cincinnati  should  refuse  to  recognize  tickets 
sold  upon  the  Kentucky  side,  enabling  the  person  holding  the  ticket 
to  pass  from  Ohio  to  Kentucky,  it  would  be  a  mere  brutum  ful- 
men  to  attempt  to  punish  such  agent  under  the  laws  of  Kentucky. 
Or,  suppose  the  state  of  Ohio  should  authorize  such  agent  to 
refuse  a  passage  to  persons  coming  from  Kentucky  who  had  not 
paid  the  toll  required  by  the  Ohio  statute ;  or  that  Kentucky 
should  enact  that  all  persons  crossing  from  Kentucky  to  Ohio 
should  be  entitled  to  a  free  passage,  and  thus  attempt  to  throw 
the  whole  burden  upon  persons  crossing  in  the  opposite  direction. 
It  might  be  an  advantage  to  one  state  to  make  the  charge  for  foot 
passengers  very  low,  and  the  charge  for  merchandise  very  high, 
and  for  the  other  side  to  adopt  a  converse  system.  One  scale  of 
charges  might  be  advantageous  to  Kentucky  in  this  instance, 
where  the  larger  city  is  upon  the  north  side  of  the  river,  while  a 
wholly  different  system  might  be  to  her  advantage  at  Louisville, 
where  the  larger  city  is  upon  the  south  side. 

We  do  not  wish  to  be  understood  as  saying  that,  in  the  absence 
of  congressional  legislation  or  mutual  legislation  of  the  two  states, 
the  company  has  the  right  to  fix  tolls  at  its  own  discretion. 
There  is  always  an  implied  understanding  with  reference  to  these 
structures  that  the  charges  shall  be  reasonable,  and  the  question 
of  reasonableness  must  be  settled,  as  other  questions  of  a  judicial 
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nature  are  settled,  by  the  evidence  in  the  particular  case.  As 
was  said  in  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
217 ;  5  Sup.  Ct.  Eep.  826 :  "  Freedom  from  such  imposition  does 
not,  of  course,  imply  exemption  from  reasonable  charges,  as  com- 
pensation for  the  carriage  of  persons,  in  the  way  of  tolls  or  fares, 
or  from  the  ordinary  taxation  to  which  other  property  is  sub- 
jected, any  more  than  like  freedom  of  transportation  on  land 
implies  such  exemption.  Beasonable  charges  for  the  use  of  prop- 
erty, either  on  water  or  land,  are  not  an  interference  with  the 
freedom  of  transportation  between  the  states  secured  under  the 
commercial  power  of  congress."  Nor  are  we  to  be  understood 
as  passing  upon  the  question  *  whether,  in  the  absence  of  legisla- 
tion by  congress,  the  states  may  by  reciprocal  action  fix  upon  a 
tariff  which  shall  be  operative  upon  both  sides  of  the  river. 

We  do  hold,  however,  that  the  statute  of  the  commonwealth 
of  Kentucky  in  question  in  this  case  is  an  attempted  regulation 
of  commerce  which  it  is  not  within  the  power  of  the  state  to 
make.  As  was  said  by  Mr.  Justice  Milleb  in  the  Wabash  case : 
*^  It  is  impossible  to  see  any  distinction  in  its  effects  upon  com- 
merce of  either  class  between  a  statute  which  regulates  the 
charges  for  transportation  and  a  statute  which  levies  a  tax  for  the 
benefit  of  the  state  upon  the  same  transportation." 

The  judgment  of  the  Court  of  Appeals  of  Kentucky  is,  there- 
fore, reversed,  and  the  case  remanded  to  that  court  for  further 
proceedings  in  conformity  with  this  opinion. 

Fuller,  Ch.  J.,  Field,  Gray  and  White,  JJ.,  concurred  in 
the  judgment  of  reversal  for  the  following  reasons : 

The  several  states  have  the  power  to  establish  and  regulate 
ferries  and  bridges,  and  the  rates  of  toll  thereon,  whether  within 
one  state  or  between  two  adjoining  states,  subject  to  the  para- 
mount authority  of  congress  over  interstate  commerce. 

By  the  concurrent  acts  of  the  legislature  of  Kentucky  in  1846, 
and  of  the  legislature  of  Ohio  in  1849,  this  bridge  company  was 
made  a  corporation  of  each  state,  and  authorized  to  fix  rates  of 
tolL 

Congress,  by  the  act  of  February  17, 1865,  chapter  39,  declared 
this  bridge  "  to  be,  when  completed  in  accordance  with  the  laws 
of  the  states  of  Ohio  and  Kentucky,  a  lawful  structure,"  but 
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made  no  provision  as  to  tolls ;  and  thereby  manifested  the  inten- 
tion of  congress  that  the  rates  of  toll  should  be  as  established  bj 
the  two  states.     13  Stat.  431. 

The  original  acts  of  incorporation  constituted  a  contract 
between  the  corporation  and  both  states,  which  could  not  be 
altered  by  the  one  state  without  the  consent  of  the  other.* 

The  decision  of  the  Court  of  Appeals  of  Kentucky,  which  is  reversed  by 
the  principal  case,  will  be  found  reported  in  7  Am.  R  R.  &  Corp.  Rep.  688. 
On  the  subject  of  interstate  commerce  generally  and  the  construction  of  the 
interstate  commerce  clause  of  the  Federal  Constitution,  see  Norfolk  &  Westem 
B.  Co.  v.  Pennsylvania,  2  Am.  R.  R  &  Corp.  Rep.  689,  and  note. 


Abthub  et  al.  t.  Oakbs  et  al. 
(United  States  Circuit  Court  of  Appeals,  Seventh  Circuit,  October  1,  1894.) 

1.  Railboademflotebs.  Rights  and  ohliqationb  of.  Ekjoining  samb 
FEOM  quiTTmo  THE  SEBViCE  OR  CON8PIBIKO  TO  DO  80.  A  court  of  equity 
will  not,  by  injunction,  prevent  one  individual  from  quitting  the  personal 
service  of  another.  Such  compulsion  would  be  an  invasion  of  the  employee's 
natural  liberty,  and  would  place  him  in  a  condition  of  involuntary  servitude 
— a  condition  which  the  supreme  law  of  the  land  declares  should  not  exist 
within  the  United  States  or  in  any  place  subject  to  their  jurisdiction. 

2.  The  right  of  an  employee,  engaged  to  perform  personal  service,  to  quit 
that  service  rests  upon  the  same  basis  as  the  right  of  his  employer  to  discharge 
him  from  further  personal  service.  If  the  quitting  in  the  one  case  or  the  dis- 
charging in  the  other  is  in  violation  of  the  contract  between  the  parties,  the 
one  injured  by  the  breach  has  his  action  for  damages;  and  a  court  of  equity 
will  not,  indirectly  or  negatively,  by  means  of  an  injunction  restraining  the 
violation  of  the  contract,  compel  the  affirmative  performance  from  day  to  day 
or  the  affirmative  acceptance  of  merely  personal  services. 

8.  The  same  rules  and  principles  apply  to  employees  of  railroad  companies 
and  other  quasi  public  corporations  as  to  employees  in  other  lines  of  service. 
The  fact  that  employees  of  railroads  may  quit  under  circumstances  that  would 
show  bad  faith  upon  their  part,  or  a  reckless  disregard  of  their  contract  or  of 
the  convenience  and  interests  of  both  employer  and  the  public,  does  not 
justify  a  departure  from  the  general  rule  that  equity  will  not  compel  the 
actual,  affirmative  performance  of  merely  personal  services,  or  (which  is  the 
same  thing)  require  employees,  against  their  will,  to  remain  in  the  personal 
service  of  their  employer.  The  remedy  in  such  cases  must  be  provided  by 
the  legislature. 

♦  Reported  in  164  U.  S.  204;  14  Sup.  Ct.  Rep.  1087. 
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4.  The  employees  of  a  railroad  company  or  of  the  receivers  thereof,  under 
a  general  contract  of  employment  which  does  not  limit  the  exercise  of  the 
right  to  quit  the  serrice,  may,  as  the  result  of  friendly  argument,  persuasion 
or  conference  among  themselves,  peaceably  co-operate  or  agree  together  to  quit 
the  service  in  a  body  and  without  notice,  and  such  combination  or  action 
would  not  be  illegal  or  criminal  although  they  may  have  so  acted  in  the  firm 
belief  and  expectation  that  a  simultaneous  quitting  without  notice  would  tem- 
porarily inconvenience  their  employers  and  the  public. 

5.  Injunction  aoainst  emplotbes  quitting  sbrvicb  held  erronbous. 
Where  a  railroad  was  in  the  hands  of  receivers,  and  it  was  made  to  appear 
that,  in  consequence  of  a  proposed  reduction  of  wages,  the  employees  were 
threatening  to  quit  the  service  in  a  body,  and  to  injure  and  destroy  the  prop- 
erty of  the  road,  and  to  interfere  with  the  possession  of  the  receivers,  and  to 
prevent  the  operation  of  the  road,  it  was  held,  for  the  reasons  above  stated, 
that  an  order  restraining  the  employees  "from  so  quitting  the  service  of  the 
said  receivers,  with  or  without  notice,  as  to  cripple  the  property  or  prevent  or 
hinder  the  operation  of  said  railroad,"  was  erroneous,  and  should  have  been 
stricken  out  on  motion. 

6.  An  order  in  the  same  case  restraining  said  employees  "from  combining 
and  conspiring  to  quit,  with  or  without  any  notice,  the  service  of  said  receivers, 
with  the  object  and  intent  of  crippling  the  property  in  their  custody,  or 
embarrassing  the  operation  of  said  railroad,"  was  affirmed,  as  referring  to 
combinations  and  conspiracies  having  the  object  and  intent  of  crippling  the 
property  in  the  possession  of  the  receivers  by  means  of  physical  violence  or 
interference,  or  of  actually  preventing  the  regular  operation  of  the  road. 

7.  What  amounts  to  an  illegal  consfiract.  According  to  the  princi- 
ples of  the  conmion  law,  a  conspiracy  upon  the  part  of  two  or  more  persons, 
with  the  intent,  by  their  combined  power,  to  wrong  others  or  to  prejudice 
the  rights  of  the  public,  is  in  itself  illegal,  although  nothing  be  actually  done 
in  execution  of  such  conspiracy.  So,  a  combination  or  conspiracy  to  procure 
an  employee  or  body  of  employees  to  quit  service  in  violation  of  the  contract 
of  service  would  be  unlawful,  and  in  a  proper  case  might  be  enjoined,  if  the 
Injury  threatened  would  be  irremediable  at  law. 

8.  Illegal  conspiracy  or  combination  of  employees.  Injttnction. 
Where  a  railroad  is  in  the  hands  of  receivers,  any  combination  or  conspiracy 
upon  the  part  of  their  employees  would  be  illegal  which  has  for  its  object  to 
cripple  the  property  in  the  hands  of  the  receivers,  and  to  embarrass  the  opera- 
tion of  the  railroads  under  their  management,  either  by  disabling  or  rendering 
unfit  for  use  engines,  cars  or  other  property  in  their  hands,  or  by  interfering 
with  their  possesion,  or  by  actually  obstructing  their  control  and  management 
of  the  property,  or  by  using  force,  intimidation,  threats  or  other  wrongful 
■lethods  against  the  receivers  or  their  agents,  or  against  employees  remaining 
In  thdr  service,  or  by  using  like  methods  to  cause  employees  to  quit,  or  pre- 
vent or  deter  others  from  entering  the  service  in  place  of  those  leaving  it,  and 
such  acts  and  combinations  may  be  prevented  by  injunction. 

9.  The  act  of  congress  of  June  29,  1886,  legalizing  the  incorporation  of 
lational  tnde  unions,  does  not  sanction  such  illegal  combinations  as  are  above 
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referred  to,  uid  is  not  pertinent  to  the  questions  considered  in  the  present 


10.  What  amouiytb  to  a  "btbdcb."  A  "btrixb"  vot  nscbssabilt 
iLiiBGAi*.  In  the  absence  of  evidence,  it  cannot  be  held,  as  a  matter  of  law, 
that  a  combination  among  employees,  having  for  its  object  their  orderly  with- 
drawal in  large  numbers,  or  in  a  body,  from  the  service  of  their  employers,  on 
account  simply  of  a  reduction  in  their  wages,  is  not  a  "strike,"  within  the 
meaning  of  that  word  as  commonly  used.  Such  a  withdrawal,  although 
amounting  to  a  strike,  is  not  illegal  or  criminal. 

11.  What  btrikbb  mat  bb  bestbained.  Form  of  nrjimcTiON  obdjer. 
According  to  the  principle  stated  in  the  last  syllabus,  an  order  restraining  the 
employees  of  the  receivers  of  a  railroad,  the  organization  to  which  employees 
belong,  their  officers  and  committees,  from  combining  to  cause  a  strike  of  such 
employees,  or  from  ordering,  reconmiending,  advising  or  approving  such  a 
strike,  is  too  broad,  and  should  be  modified  by  indicating  that  the  strikes 
intended  to  be  restrained  were  such  as  were  designed  to  physically  injure  or 
interfere  with  the  trust  property,  or  obstruct  the  operation  of  the  road,  or 
prevent,  by  unlawful  means,  the  employment  of  other  men. 

PETITION  by  P.  M.  Arthur  and  others  to  modify  certain 
injunctions  issued  in  a  consolidated  suit  brought  by  the 
Farmers'  Loan  and  Trust  Company  and  others  against  the  Northern 
Pacific  Bailroad  Company  and  its  receivers,  Thomas  F.  Oakes, 
Henry  C.  Payne  and  Henry  C.  Rouse.  60  Fed.  Rep.  803.  The 
injunctions  were  only  modified  in  part,  and  the  petitioners  appeal. 

Qua/rles^  Spence  <&  Quarles,  for  appellants.  George  P.  Mil- 
ler ^  for  appellees. 

Hablan,  Circuit  Judge.  The  questions  before  us  relate  to  the 
power  of  a  court  of  equity,  having  custody  by  receivers  of  the 
railroad  and  other  property  of  a  corporation,  to  enjoin  combina- 
tions, conspiracies  or  acts  upon  the  part  of  the  receivers' 
employees  and  their  associates  in  labor  organizations,  which,  if 
not  restrained,  would  do  irreparable  mischief  to  such  property, 
and  prevent  the  receivers  from  discharging  the  duties  imposed  by 
law  upon  the  corporation. 

The  original  bill  was  filed  on  behalf  of  stockholders  and  cred- 
itors of  the  Northern  Pacific  Railroad  Company,  a  corporation 
created  by  an  act  of  congress,  and  had  for  its  general  object  the 
administration  under  the  direction  of  the  court  of  the  entire  rail- 
road system,  lands  and  assets  of  that  corporation,  and  the  enforce- 
ment of  the  respective  rights,  liens  and  equities  of  its  preferred 
and  common  stockholders,  bondholders  and  creditors. 
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The  railroad  company  having  filed  its  answer,  receivers  were 
appointed,  with  authority  to  take  immediate  possession  of  its  rail- 
roads and  other  property,  and  to  exercise  its  authority  and  fran- 
duses,  conduct  its  business  and  occupation  as  a  carrier  of  passen- 
gers and  freight,  discharge  the  public  duties  obligatory  upon  it, 
or  upon  any  of  the  corporations  whose  lines  of  road  were  in  its 
possession,  preserve  the  property  in  proper  condition  and  repair 
so  as  to  be  safely  and  advantageously  used,  protect  the  title  and 
possession  of  the  same,  and  employ  such  persons  and  make  such 
payments  and  disbursements  as  were  needful.  The  receivers 
were  also  authorized  to  manage  all  other  property  of  the  com- 
pany at  their  discretion,  and  in  such  manner  as  in  their  judgment 
wotdd  produce  the  most  satisfactory  results  consistent  with  the 
discharge  of  the  public  duties  imposed  on  them,  and  to  fix  the 
compensation  of  ofiicers,  attorneys,  managers,  superintendents, 
agents  and  employees  in  their  service.  It  was  further  ordered 
that  an  injunction  issue  against  the  defendant  and  all  claiming  to 
act  by,  through  or  under  it,  and  against  all  other  persons,  to 
restrain  them  from  interfering  with  the  receivers  in  taking  pos- 
session of  and  managing  the  property. 

Subsequently  the  Farmers'  Loan  and  Trust  Company,  as  trustee 
for  the  holders  of  bonds  and  collateral  trust  indentures,  filed  an 
original  bill  in  the  same  court  against  the  Northern  Pacific  Rail- 
road Company,  the  individual  plaintiffs  in  the  first  suit,  and  the 
receivers.  The  relief  asked  was  that  the  plaintiff,  as  trustee 
under  the  mortgages  named  in  the  bill,  be  placed  in  possession  of 
the  mortgaged  premises,  or  that  receivers  of  the  rights,  franchises 
and  property  of  the  railroad  company  be  appointed  with  authority 
to  operate  its  railroads  and  carry  on  its  business  under  the  pro- 
tection of  the  court ;  that  the  liens  created  by  the  several  mort- 
gages be  ascertained  and  declared,  and  that  the  mortgaged  prop- 
erty, in  certain  contingencies,  be  sold  and  the  proceeds  applied 
according  to  the  rights  of  the  parties. 

The  railroad  company  having  appeared  in  that  suit,  an  order 
was  entered  appointing  the  same  persons  receivers  who  were 
appointed  in  the  first  suit,  and  the  two  snits  were  consolidated,  to 
proceed  together  under  the  title  of  the  Farmers'  Loan  &  Trust 
Company  v.  Northern  Pacific  Railroad  Company,  etc. 

By  a  writ  of  injunction  dated  December  19,  1893,  the  officers, 
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agents  and  employees  of  the  receivers,  including  engineers,  fire- 
men, trainmen,  train  dispatchers,  telegraphers,  conductors,  switch- 
men, and  all  persons,  associations  and  combinations,  voluntary 
or  otherwise,  whether  in  the  service  of  the  receivers  or  not,  were 
enjoined  — 

From  disabling,  or  rendering  in  any  wise  unfit  for  convenient 
and  immediate  use,  any  engine,  cars  or  other  property  of  the 
receivers ; 

From  interfering  in  any  manner  with  the  possession  of  locomo- 
tives, cars  or  property  of  the  receivers,  or  in  their  custody ; 

From  interfering  in  any  manner,  by  force,  threats,  or  other- 
wise, with  men  who  desire  to  continue  in  the  service  of  the 
receivers,  or  with  men  employed  by  them  to  take  the  place  of 
those  who  quit ; 

From  interfering  with  or  obstructing  in  any  wise  the  operation 
of  the  railroad,  or  any  portion  thereof,  or  the  running  of  engines- 
or  trains  thereon  as  usual ; 

From  any  interference  with  the  telegraph  lines  of  the  receivers- 
along  the  lines  of  railways  operated  by  them,  or  the  operation 
thereof ; 

From  combining  and  conspiring  to  quit,  with  or  without 
notice,  the  service  of  said  receivers,  with  the  object  and  intent 
of  crippling  the  property  in  their  custody  or  embarrassing  the 
operation  of  said  railroad,  and  from  so  quitting  the  service 
of  the  said  receivers,  with  or  without  notice,  as  to  cripple  th& 
property  or  prevent  or  hinder  the  operation  of  said  railroad; 
and,  generally. 

From  interfering  with  the  oflScers  and  agents  of  the  receivera 
or  their  employees  in  any  manner,  by  actual  violence  or  by 
intimidation,  threats,  or  otherwise,  in  the  full  and  complete  pos- 
session and  management  of  the  railroad  and  of  all  the  property 
thereunto  pertaining,  and  from  interfering  with  any  and  all  prop- 
erty in  the  custody  of  the  recei\«rs,  whether  belonging  to  them 
or  to  shippers  or  other  owners,  and  from  interfering  with,  intimi- 
dating or  otherwise  injuring  or  inconveniencing  or  delaying  the 
passengers  being  transported  or  about  to  be  transported  over  the 
railway  of  the  receivers,  or  any  portion  thereof,  or  by  interfering 
in  any  manner,  by  actual  violence  or  threat,  and  otherwise  pre- 
venting or  endeavoring  to  prevent  the  shipment  of  freight  or  the 
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transportation  of  the  mails  of  the  United  States  over  the  road 
operated  by  the  receivers,  until  the  farther  order  of  this  court. 

This  injunction  was  based  on  a  petition  of  the  receivers,  urg- 
ing, in  view  of  the  general  depression  in  the  business  of  trans- 
portation, the  necessity  of  reducing  expenses,  and  representing 
to  the  court  that  many  employees  were  threatening  that  if  their 
compensation  were  diminished  as  indicated  in  a  revised  schedule 
of  wages  which  the  receivers  had  adopted,  to  take  effect  January 
1,  1894,  they  would  prevent  or  obstruct  the  operation  of  the  rail- 
roads in  the  hands  of  the  receivers. 

A  second  writ  of  injunction  was  issued  December  22, 1893. 
It  was  based  on  a  supplemental  petition  of  the  receivers,  and  was 
in  all  respects  like  the'  former  one,  except  that  it  contained,  in 
addition^  a  clause  by  which  the  persons  and  associations  to  whom 
it  was  addressed  were  enjoined  — 

From  combining  or  conspiring  together,  or  with  others,  eithor 
jointly  or  severally,  or  as  committees,  or  as  officers  of  any  so-called 
labor  organization,  with  the  design  or  purpose  of  causing  a  strike 
upon  the  lines  of  railroad  operated  by  said  receivers,  cmd  from 
ordering^  recommending,  approving  or  advising  others  to  quit 
the  service  of  the  receivers  of  the  Northern  Pacific  Rail/road 
Compamy  on  Jam,uary  1,  1894,  or  at  any  other  tim^j  and  from 
ordering,  recommending,  advising  or  approving,  by  communicar 
tion  or  instruction  or  otherwise,  the  employees  of  said  receivers^ 
or  any  of  them,  or  of  said  Northern  Pacific  Bailroad  Company, 
to  join  in  a  strike  on  said  January  1,  1894,  or  at  any  other  time, 
and  from  ordering,  recommending  or  advising  any  committee  or 
committees,  or  class  or  classes  of  employees  of  said  receivers,  to 
strike  or  join  in  a  strike,  on  January  1,  1894,  or  at  any  other 
time,  until  the  further  order  of  this  court. 

The  appellants,  as  chief  executive  officers,  respectively,  of  the 
Brotherhood  of  Locomotive  Engineers,  the  Order  of  Railway 
Conductors,  the  Brotherhood  of  Locomotive  Firemen,  the  Order 
of  Bailway  Telegraphers,  the  Brotherhood  of  Railway  Trainmen 
and  the  Switchmen's  Mutual  Aid  Association,  appeared  in  court 
on  behalf  of  themselves  and  their  respective  organizations  and 
associations,  as  well  as  on  behalf  of  such  employees  of  the  receiv- 
ers as  were  members  of  those  associations  and  organizations,  or  of 
some  of  them,  and  moved  that  the  court  modify  the  ordera  and 
injunctions  of  December  19,  1893,  and  December  22, 1893  — 
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(1)  By  strikiiig  from  both  writs  of  injunctioii  these  words : 
"  And  from  combining  and  conspiring  to  quit,  with  or  without 
notice,  the  service  of  said  receivers,  with  the  object  and  intent  of 
crippling  the  property  in  their  custody  or  embarrassing  the  oper- 
ation of  said  railroad,  and  from  so  quitting  the  service  of  said 
receivers,  with  or  without  notice,  as  to  cripple  the  property  or 
prevent  or  hinder  the  operation  of  said  railroad." 

(2)  By  striking  from  the  writ  of  injunction  of  December  22, 
1893,  the  above  clause  or  paragraph  relating  specially  to  "  strikes,** 
which  was  not  in  the  writ  issued  December  19,  1893. 

The  motion  was  in  writing,  and  npon  ita  fa<5e  pnrported  to  be 
based  on  the  petition  and  supplemental  petition  filed  by  the 
receivers,  on  the  orders  of  the  court  made  December  19  and  22, 
1893,  respectively,  and  on  the  above  writs  of  injunction. 
Beyond  the  facts  set  out  in  those  petitions,  the  only  evidence 
adduced  at  the  hearing  of  the  motion  was  documentary  in  its 
nature,  to  wit,  the  constitutions  and  by-laws  of  the  associations 
whose  principal  officers  had  been  permitted  to  intervene  in  the 
cause. 

The  court,  upon  the  hearing  of  the  motion,  modified  the  writ 
of  injunction  of  December  22,  1893,  by  striking  therefrom  the 
above  words  in  italics:  "And  from  ordering,  recommending, 
approving  or  advising  others  to  quit  the  service  of  the  receivers 
of  the  Northern  Pacific  Railroad  Company  on  January  1,  1894^ 
or  at  any  other  time." 

The  grounds  upon  which  these  words  were  stricken  from  the 
second  writ  of  injunction  are  thus  stated  in  the  opinion  of  the 
court :  "  In  fairness  this  clause  must  be  read  in  the  light  of  the 
statements  of  the  petition.  It  was  therein  asserted  to  the  court 
that  the  men  would  not  strike  unless  ordered  so  to  do  by  the 
executive  heads  of  the  national  labor  organizations,  and  that  the 
men  would  obey  such  orders,  instead  of  following  the  direction  of 
the  court.  The  clause  is  specially  directed  to  the  chiefs  of  the 
several  labor  organizations.  The  use  of  the  words  *  order,  recom- 
mend, approve  or  advise '  was  to  meet  the  various  forms  of  expres- 
sion under  which,  by  the  constitution  or  by-laws  of  these  organ- 
izations, the  command  was  cloaked,  as,  for  instance,  in  one  organ- 
ization the  chief  head  '  advises '  a  strike ;  in  another,  he  '  approves ' 
a  strike;  in  another,  he  ^recommends'  the  quitting  of  employ- 
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ment.  Whatever  terms  may  be  employed,  the  effect  is  the  same. 
It  is  a  commaud  which  may  not  be  disregarded,  under  penalty 
of  expulsion  from  the  order  and  of  social  ostracism.  This  lan- 
guage was  employed  to  fortify  the  restraints  of  the  other  por- 
tions of  the  writ,  and  to  meet  the  various  disguises  under  which 
the  command  is  cloaked.  It  was  so  inserted  out  of  abundant  cau- 
tion, that  the  meaning  of  the  court  might  be  clear ;  that  there 
should  be  no  unwarrantable  interference  with  this  property,  no 
intimidation,  no  violence,  no  strike.  It  was  perhaps  unnecessary, 
being  comprehended  within  the  clause  restraining  the  heads  of 
these  organizations  from  ordering,  recommending  or  advising  a 
strike,  or  joinder  in  a  strike. 

'^  It  is  said,  however,  that  the  clause  restrains  an  individual 
from  friendly  advice  to  the  employees  as  a  body,  or  individually, 
as  to  their  or  his  best  interest  in  respect  of  remaining  in  the  serv- 
ice of  the  receivers.  Bead  in  the  light  of  the  petitions  upon 
which  the  injunction  was  founded,  I  do  not  think  that  such  con- 
struction can  be  indulged  by  any  fair  and  impartial  mind.  It 
might  be  used  as  a  text  for  a  declamatory  address  to  excite  the 
passions  and  prejudices  of  men,  but  could  not,  I  think,  be  sus- 
ceptible of  such  strained  construction  by  a  judicial  mind.  The 
language  of  a  writ  of  injunction  should,  however,  be  clear  and 
explicit,  and,  if  possible,  above  criticism  as  to  its  meaning.  Since, 
therefore,  the  language  of  this  particular  phrase  may  be  miscon- 
ceived, and  the  restraint  intended  is,  in  my  judgment,  compre- 
hended within  the  other  provisions  of  the  writ,  the  motion  in  that 
respect  will  be  granted,  and  the  clause  stricken  from  the  writ." 

Except  in  the  particulars  mentioned  in  the  opinion  of  the  Cir- 
cuit Court,  the  motion  to  modify  the  injunctions  was  denied,  and 
the  injunctions  continued  in  force.  Of  this  action  of  the  court 
the  interveners  complain. 

In  considering  the  important  questions  presented  by  the 
record,  we  have  assimied,  as  did  the  Circuit  Court,  the  truth  of  all 
the  material  facts  set  out  in  the  petition  and  supplemental  peti- 
tion of  the  receivers.  This  is  the  necessary  result  of  the  inter- 
veners having  based  their  motion  on  those  petitions,  and  on  the 
orders  of  the  court  directing  writs  of  injunction  to  be  issued. 
As  those  orders  were  based  on  the  petitions  of  the  receivers,  it 
most  be  taken  that  the  interveners,  although  insisting  that  the 
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injunction  shonld  have  been  modified  to  the  full  extent  indicated 
by  their  motion,  concede,  for  the  purposes  of  the  motion,  the 
facts  to  be  as  alleged  in  those  petitions. 

It  is  consequently  to  be  regarded  as  undisputed  in  this  cause 
that  at  the  time  the  writ  of  December  19,  1893,  was  issued,  some 
of  the  railroad  employees  were  giving  it  out  and  threatening  that 
if  the  revised  schedules  and  rates  in  question  were  enforced  they 
would  suddenly  quit  the  service  of  the  receivers ;  by  threats, 
force  and  violence  would  compel  other  employees  to  quit  such 
service,  and  by  organized  effort  and  intimidation  prevent  others 
from  taking  the  places  of  those  who  might  quit ;  would  disable 
locomotives  and  cars  so  that  they  could  not  be  safely  used,  or 
used  only  after  expensive  repairs ;  would  take  possession  of  the 
cars,  engines,  shops  and  roadbeds  in  the  possession  of  the  receivers, 
and  otherwise  prevent  their  being  used  ;  would  so  conduct  them- 
selves with  regard  to  the  property  in  the  hands  of  the  receivers 
as  to  hinder  and  embarrass  them,  their  officers  and  agents,  in  its 
management  and  in  the  operation  of  trains ;  and  that  such  dis- 
satisfied employees,  and  others  not  in  the  employ  of  the  receivers, 
but  co-operating  with  those  employees  from  a  spirit  of  sympathy 
or  mischief,  would,  unless  restrained  by  the  order  of  court,  have 
carried  out  their  threats,  with  the  result  that  the  receivers. would 
not  only  have  been  compelled  to  abandon  the  revised  schedules 
and  rates  proposed  to  be  enforced,  but  would  have  been  disabled 
from  operating  the  railroads  in  their  custody,  from  discharging 
their  duties  to  the  public  as  carriers  of  passengers  and  freight, 
and  from  transporting  the  mails  of  the  United  States,  bringing 
thereby  incalculable  loss  upon  the  trust  property,  as  well  as  caus- 
ing inconvenience  and  hardship  to  the  public,  particularly  to  the 
people  in  that  part  of  the  country  traversed  by  the  Northern 
Pacific  railroad,  who  were  dependent  upon  the  regular,  continu- 
ous operation  of  that  road  for  commercial  facilities  of  every  kind, 
as  well  as  for  fuel,  provisions  and  clothing. 

It  will  be  observed  that  the  motion  of  the  interveners  does  not 
question  the  power  of  the  court  to  restrain  acts  upon  the  part  of 
the  employees  or  others  which  would  have  directly  interfered 
with  the  receivers'  possession  of  the  trust  property,  or  obstructed 
their  control  and  management  of  it,  as  well  as  attempts,  by  force, 
intimidation  or  threats,  or  otherwise,  to  molest  or  interfere  with 
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persons  who  remained  in  the  service  of  the  receivers  or  with 
others  who  were  willing  to  take  the  places  of  those  withdrawing 
from  snch  service. 

But  it  was  contended  that  the  Circuit  Court  exceeded  its  powers 
when  it  enjoined  the  employees  of  the  receivers  "  from  combin- 
ing and  conspiring  to  quit,  with  or  without  notice,  the  ser%'ice  of 
said  receivers,  with  the  object  and  intent  of  crippling  the  property 
in  their  custody,  or  embarrassing  the  operation  of  said  railroad, 
and  from  so  quitting  the  service  of  said  receivers,  with  or  without 
notice,  as  to  cripple  the  property,  or  prevent  or  hinder  the  opera- 
tion of  said  railroad." 

This  clause  embodies  two  distinct  propositions  —  one,  relating 
to  combinations  and  conspiracies  to  quit  the  service  of  the  receiv- 
ers with  the  object  and  intent  of  crippling  the  property  or  embar- 
rassing the  operation  of  the  railroads  in  their  charge ;  the  other, 
having  no  reference  to  combinations  and  conspiracies  to  quit,  or  to 
the  object  and  intent  of  any  quitting,  but  only  to  employees  "  so 
quitting "  as  to  cripple  the  property  or  prevent  or  hinder  the 
operation  of  the  railroad. 

Considering  these  propositions  in  their  inverse  order,  we  remark 
that  the  injunction  against  employees  so  quitting  as  to  cripple  the 
property  or  prevent  or  hinder  the  operation  of  the  railroad  was 
equivalent  to  a  command  by  the  court  that  they  should  remain  in 
the  active  employment  of  the  receivers,  and  perform  the  services 
appropriate  to  their  respective  positions,  until  they  could  with- 
draw without  crippling  the  property  or  preventing  or  hindering 
the  operation  of  the  railroad.  The  time  when  they  could  quit 
without  violating  the  injunction  is  not  otherwise  indicated  by  the 
order  of  the  court. 

Under  what  circumstances  may  the  employees  of  the  receivers, 
of  right,  quit  the  service  in  which  they  are  engaged  ?  Much  of 
the  argument  of  counsel  was  directed  to  this  question.  We  shall 
not  attempt  to  lay  down  any  general  rule  applicable  to  every  case 
that  may  arise  between  employer  and  employees.  If  an  employee 
quits  without  cause,  and  in  violation  of  an  express  contract  to 
serve  for  a  stated  time,  then  his  quitting  would  not  be  of  right, 
and  he  would  be  liable  for  any  damages  resulting  from  a  breach  of 
his  agreement,  and  perhaps,  in  some  states  of  case,  to  criminal 
VOL.  X. —  54 
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prosecution  for  loss  of  life  or  limb  by  passengers  or  others,  directly 
resulting  from  his  abandoning  his  post  at  a  time  when  care  and 
watchfulness  were  required  upon  his  part  in  the  discharge  of  a 
duty  he  had  undertaken  to  perform.  And  it  may  be  assumed, 
for  the  purposes  of  this  discussion,  that  he  would  be  liable  in  like 
manner  where  the  contract  of  service,  by  necessary  implication 
arising  out  of  the  nature  or  the  circumstances  of  the  employment, 
required  him  not  to  quit  the  service  of  his  employer  suddenly, 
and  without  reasonable  notice  of  his  intention  to  do  so. 

But  the  vital  question  remains  whether  a  court  of  equity  will, 
under  any  circumstances,  by  injunction,  prevent  one  individual 
from  quitting  the  personal  service  of  another  ?  An  affirmative 
answer  to  this  question  is  not,  we  think,  justified  by  any  authority 
to  which  our  attention  has  been  called  or  of  which  we  are  aware. 
It  would  be  an  invasion  of  one's  natural  liberty  to  compel  him  to 
work  for  or  to  remain  in  the  personal  service  of  another.  One 
who  is  placed  under  such  constraint  is  in  a  condition  of  involun- 
tary servitude  —  a  condition  which  the  supreme  law  of  the  land 
declares  shall  not  exist  within  the  United  States,  or  in  any  place 
subject  to  their  jurisdiction.  Courts  of  equity  have  sometimes 
sought  to  sustain  a  contract  for  services  requiring  special  knowl- 
edge or  peculiar  skill,  by  enjoining  acts  or  conduct  that  would 
constitute  a  breach  of  such  contract.  To  this  class  belong  the 
cases  of  singers,  actors  or  musicians,  who,  after  agreeing,  for  a 
valuable  consideration,  to  give  their  professional  service,  at  a 
named  place  and  during  a  specified  time,  for  the  benefit  of  cer- 
tain parties,  refuse  to  meet  their  engagement,  and  undertake  to 
appear  during  the  same  period  for  the  benefit  of  other  parties  at 
another  place.  Lumley  v.  Wagner,  1  De  Gex,  M.  &  G.  604, 
617 ;  5  De  Gex  &  S.  485  ;  16  Jur.  871 ;  Montague  v.  Flockton, 
L.  E.,  16  Eq.  189.  While  in  such  cases  the  singer,  actor  or 
musician  has  been  enjoined  from  appearing  during  the  period 
named  at  a  place  and  for  parties  different  from  those  specified  in 
his  first  engagement,  it  was  never  supposed  that  the  court  could 
by  injunction  compel  the  affirmative  performance  of  the  agree- 
ment to  sing  or  to  act  or  to  play.  In  Powell  Duffryn  Steani- 
Coal  Co.  V.  Taff  Vale  Ey.  Co.,  9  Ch.  App.  331,  335,  Lord  Justice 
James  observed  that  when  what  is  required  is  not  merely  to 
restrain  a  party  from  doing  an  act  of  wrong,  but  to  oblige  him  to 
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do  some  continuons  act  involving  labor  and  care,  the  court  has 
never  found  its  way  to  do  this  by  injunction.  In  the  same  case 
Lord  Jnstice  Mellish  stated  the  principle  still  more  broadly, 
perhaps  too  broadly,  when  he  said  that  a  conrt  can  only  order  the 
doing  of  something  which  has  to  be  done  once  for  all,  so  that  the 
conrt  can  see  to  its  being  done. 

The  rule,  we  think,  is  without  exception  that  equity  will  not 
compel  the  actual,  affirmative  performance  by  an  employee  of 
merely  personal  services,  any  more  than  it  will  compel  an 
employer  to  retain  in  his  personal  service  one  who,  no  matter  for 
what  cause,  is  not  acceptable  to  him  for  service  of  that  character. 
The  right  of  an  employee  engaged  to  perform  personal  service  to 
quit  that  service  rests  upon  the  same  basis  as  the  right  of  his 
employer  to  discharge  him  from  further  personal  service.  If  the 
quitting  in  the  one  case  or  the  discharging  in  the  other  is  in 
violation  of  the  contract  between  the  parties,  the  one  injured  by 
the  breach  has  his  action  for  damages ;  and  a  court  of  equity  will 
not,  indirectly  or  negatively,  by  means  of  an  injunction  restrain- 
ing the  violation  of  the  contract,  compel  the  affirmative  per- 
formance from  day  to  day  or  the  affirmative  acceptance  of  merely 
personal  services.  Relief  of  that  character  has  always  been 
regarded  as  impracticable.  Toledo,  A.  A.  &  N.  M.  Ry.  Co.  v. 
Pennsylvania  Co.,  54  Fed.  Rep.  730,  740,  Taft,  J.,  and  authori- 
ties cited ;  Fry  Spec.  Perf .  (3d  Am.  ed.)  §§  87-91,  and  authorities 
cited. 

It  is  supposed  that  these  principles  are  inapplicable  or  should 
not  be  applied  in  the  case  of  employees  of  a  raUroad  company, 
which,  under  legislative  sanction,  constructs  and  maintains  a 
public  highway  primarily  for  the  convenience  of  the  people,  and 
in  the  regular  operation  of  which  the  public  are  vitally  interested. 
Undoubtedly  the  simultaneous  cessation  of  work  by  any  consider- 
able number  of  the  employees  of  a  railroad  corporation,  without 
previous  notice,  will  have  an  injurious  effect,  and  for  a  time 
inconvenience  the  public.  But  these  evils,  great  as  they  are,  and 
although  arising  in  many  cases  from  the  inconsiderate  conduct  of 
employees  and  employers,  both  equally  indifferent  to  the  general 
welfare,  are  to  be  met  and  remedied  by  legislation  restraining 
alike  employees  and  employers  so  far  as  necessary  adequately  to 
guard  the  rights  of  the  public  as  involved  in  the  existence,  main- 
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tenance  and  safe  management  of  public  highways.  In  the 
absence  of  legislation  to  the  contrary,  the  right  of  one  in  the 
service  of  a  quasi  public  corporation  to  withdraw  therefrom  at 
such  time  as  he  sees  fit,  and  the  right  of  the  managers  of  such  a 
corporation  to  discharge  an  employee  from  service  whenever  they 
see  fit,  must  be  deemed  so  far  absolute  that  no  court  of  equity 
will  compel  him,  against  his  will,  to  remain  in  such  service,  or 
actually  to  perform  the  personal  acts  required  in  such  employ- 
ments, or  compel  such  managers,  against  their  will,  to  keep  a  par- 
ticular employee  in  their  service.  It  was  competent  for  the 
receivers  in  this  case,  subject  to  the  approval  of  the  court,  to 
adopt  a  schedule  of  wages  or  salaries,  and  say  to  employees,  "  We 
will  pay  according  to  this  schedule,  and  if  you  are  not  willing  to 
accept  such  wages  you  will  be  discharged."  It  was  competent 
for  an  employee  to  say,  "  I  will  not  remain  in  your  service  under 
that  schedule,  and  if  it  is  to  be  enforced  I  will  withdraw,  leaving 
you  to  manage  the  property  as  best  you  may  without  my  assist- 
ance." In  the  one  case,  the  exercise  by  the  receivers  of  their 
right  to  adopt  a  new  schedule  of  wages  could  not,  at  least  in 
the  case  of  a  general  employment  without  limit  as  to  time,  be 
made  to  depend  upon  considerations  of  hardsliip  and  inconveni- 
ence to  employees.  In  the  other,  the  exercise  by  employees  of 
their  right  to  quit  in  consequence  of  a  proposed  reduction  of 
wages  could  not  be  made  to  depend  upon  considerations  of  hard* 
ship  or  inconvenience  to  those  interested  in  the  trust  property  or 
to  the  public.  The  fact  that  employees  of  railroads  may  quit 
under  circumstances  that  would  show  bad  faith  upon  their  part, 
or  a  reckless  disregard  of  their  conduct  or  of  the  convenience  and 
interests  of  both  employer  and  the  public,  does  not  justify  a 
departure  from  the  general  rule  that  equity  will  not  compel  the 
actual,  affirmative  performance  of  merely  personal  services,  or 
(which  is  the  same  thing)  require  employees,  against  their  will,  to 
remain  in  the  personal  service  of  their  employer. 

The  result  of  these  views  is  that  the  court  below  should  have 
eliminated  from  the  writ  of  injunction  the  words,  "  and  from  so 
quitting  the  service  of  the  said  receivers,  with  or  without  notice, 
as  to  cripple  the  property  or  prevent  or  hinder  the  operation  of 
said  railroad." 

But  different  considerations  must  control  in  respect  to  the 
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words  in  the  same  paragraph  of  the  writs  of  injunction,  '^  and 
from  combining  and  conspiring  to  quit,  with  or  without  notice, 
the  service  of  said  receivers,  with  the  object  and  intent  of  crip- 
pling the  property  in  their  custody,  or  embarrassing  the  operation 
of  said  railroad."  We  have  said  that,  if  employees  were  unwil- 
ling to  remain  in  the  service  of  the  receivers  for  the  compensa- 
tion prescribed  for  them  by  the  revised  schedules,  it  was  the 
right  of  each  one  on  that  account  to  withdraw  from  such  service. 
It  was  equally  their  right,  without  reference  to  the  effect  upon  the 
property  or  upon  the  operation  of  the  road,  to  confer  with  each 
other  upon  the  subject  of  the  proposed  reduction  in  wages,  and 
to  withdraw  in  a  body  from  the  service  of  the  receivers  because 
of  the  proposed  change.  Indeed,  their  right,  as  a  body  of 
employees  aflFected  by  the  proposed  reduction  of  wages,  to 
demand  given  rates  of  compensation  as  a  condition  of  their 
remaining  in  the  service,  was  as  absolute  and  perfect  as  was  th& 
right  of  the  receivers  representing  the  aggregation  of  persons, 
creditors  and  stockholders  interested  in  the  trust  property,  and 
the  general  public,  to  fix  the  rates  they  were  willing  to  pay  their 
respective  employees.  But  that  is  a  very  different  matter  from  a 
combination  and  conspiracy  among  employees,  with  the  object 
and  intent^  not  simply  of  quitting  the  service  of  the  receivers 
because  of  the  reduction  of  wages,  but  of  crippling  the  property 
in  their  hands,  and  emba/rrassvng  the  operation  of  the  railroad. 
When  the  order  for  the  original  injunction  was  applied  for,  it 
was  represented  —  and  the  interveners  admit  by  their  motion 
that  it  was  correctly  represented  —  that  unless  the  restraining 
power  of  the  court  was  exerted  the  dissatisfied  employees  and 
others  co-operating  with  them  would  physically  disable  and  ren- 
der unfit  for  use  the  cars  and  other  property  in  the  possession  of 
the  receivers,  and  by  force,  threats  and  intimidation  used  against 
employees  remaining  in  their  service,  and  against  those  desiring  to 
take  the  places  of  those  quitting,  would  prevent  the  receivers 
from  operating  the  roads  in  their  custody,  and  from  discharging 
the  duties  which  they  owed  on  behalf  of  the  corporation  to  the 
parties  interested  in  the  trust  property,  to  the  government  and  to 
the  public. 

The  general  inhibition  against  combinations  and  conspiracies 
formed  with  the  object  and  intent  of  crippling  the  property  and 
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embarrassing  the  operation  of  the  railroad  must  be  constmed  as 
referring  only  to  acts  of  violence,  intimidation  and  wrong  of  the 
same  nature  or  class  as  those  specifically  described  in  the  previous 
clauses  of  the  writ.  We  do  not  interpret  the  words  last  above 
quoted  as  embracing  the  case  of  employees  who,  being  dissatisfied 
with  the  proposed  reduction  of  their  wages,  merely  withdraw  on 
that  account,  singly  or  by  concerted  action,  from  the  service  of 
the  receivers,  using  neither  force,  threats,  persecution  nor  intimi- 
dation towards  employees  who  do  not  join  them,  nor  any  device 
to  molest,  hinder,  alarm  or  interfere  with  others  who  take  or 
•desire  to  take  their  places.  We  use  the  word  "  device  "  here  as 
applicable  to  cases  like  that  of  Sherry  v.  Perkins,  147  Mass.  212, 
in  which  it  appeared  that  parties  belonging  to  a  labor  organiza- 
tion displayed  and  maintained  certain  banners  in  front  of  the 
plaintiff's  place  of  business  for  the  purpose  of  deterring  workmen 
from  remaining  in  or  entering  his  service.  As  the  acts  complained 
of  were  injurious  to  the  plaintiff's  business  and  were  a  nuisance, 
it  was  held  that  they  could  be  reached  and  restrained  by  injunc- 
tion. So  in  Spinning  Co.  v.  RUey,  L.  R.,  6  Eq.  661,  equity  inter- 
fered by  injunction  to  restrain  the  conduct  of  parties,  officers  of  a 
trades  union,  who  gave  notice  to  workmen,  by  means  of  placards 
and  advertisements,  that  they  were  not  to  hire  themselves  to  the 
plaintiff  pending  a  dispute  between  the  union  and  the  plaintiff. 
See,  also,  U.  S.  v.  Kane,  23  Feb.  Rep.  748 ;  Emack  v.  Kane,  34 
Fed.  Rep.  46 ;  Casey  v.  Typographical  Union,  46  Fed.  Rep.  135 ; 
Walker  v.  Cronin,  107  Mass.  666. 

These  employees  having  taken  service  first  with  the  company 
and  afterwards  with  the  receivers,  under  a  general  contract  of 
employment,  which  did  not  limit  the  exercise  of  the  right  to  quit 
the  service,  their  peaceful  co-operation  as  the  result  of  friendly 
argument,  persuasion  or  conference  among  themselves,  in  assert- 
ing  the  right  of  each  and  all  to  refuse  further  service  under  a 
schedule  of  reduced  wages,  would  not  have  been  illegal  or  crim- 
inal, although  they  may  have  so  acted  in  the  firm  belief  and 
expectation  that  a  simultaneous  quitting  without  notice  would 
temporarily  inconvenience  the  receivers  and  the  public.  If,  in 
good  faith  and  peaceably,  they  exercise  their  right  of  quitting  the 
service,  intending  thereby  only  to  better  their  condition  by  secur- 
ing such  wages  as  they  deem  just,  but  not  to  injure  or  interfere 
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with  the  free  action  of  others,  they  cannot  be  legally  charged 
with  any  loss  to  the  trust  property  resulting  from  their  cessation 
of  work  in  consequence  of  the  refusal  of  the  receivers  to  accede 
to  the  terms  upon  which  they  were  willing  to  remain  in  the  serv- 
ice. Such  a  loss,  under  the  circumstances  stated,  would  be  inci- 
dental to  the  situation,  and  could  not  be  attributed  to  employees 
exercising  lawful  rights  in  orderly  ways,  or  to  the  receivers,  when, 
in  good  faith  and  in  fidelity  to  their  trust,  they  declare  a  reduc- 
tion of  wages,  and  thereby  cause  dissatisfaction  among  employees, 
and  their  withdrawal  from  service. 

The  combinations  or  conspiracies  which  the  law  does  not  tole- 
erate  are  of  a  different  character.  According  to  the  principles  of 
the  common  law,  a  conspiracy  upon  the  part  of  two  or  more  per- 
sons, with  the  intenty  by  their  combined  power,  to  wrong  others, 
or  to  prejudice  the  rights  of  the  public,  is,  in  itself,  illegal,  although 
nothing  be  actually  done  in  execution  of  such  conspiracy.  This  is 
fundamental  in  our  jurisprudence.  So  a  combination  or  conspiracy 
to  procure  an  employee  or  body  of  employees  to  quit  service  in 
violation  of  the  contract  of  service  would  be  unlawful,  and,  in  a 
proper  case,  might  be  enjoined,  if  the  injury  threatened  would  be 
irremediable  at  law.  It  is  one  thing  for  a  single  individual,  or  for 
several  individuals,  each  acting  upon  his  own  responsibility  and 
not  in  co-operation  with  others,  to  form  the  purpose  of  inflicting 
actual  injury  upon  the  property  or  rights  of  others.  It  is  quite  a 
different  thing,  in  the  eye  of  the  law,  for  many  persons  to  combine 
or  conspire  together  with  the  intent,  not  simply  of  asserting  their 
rights  or  of  accomplishing  lawful  ends  by  peaceable  methods,  but 
of  employing  their  united  energies  to  injure  others  or  the  public. 
An  intent  upon  the  part  of  a  single  person  to  injure  the  rights  of 
others  or  of  the  public  is  not  in  itself  a  wrong  of  which  the  law 
will  take  cognizance,  unless  some  injurious  act  be  done  in  execu- 
tion of  the  unlawful  intent.  But  a  combination  of  two  or  more 
persons  with  such  an  intent,  and  under  circumstances  that  give 
them,  when  so  combined,  a  power  to  do  an  injury  they  would  not 
possess  as  individuals  acting  singly,  lias  always  been  recognized  as 
in  itself  wrongful  and  illegal. 

The  general  principle  is  illustrated  in  Callan  v.  Wilson,  127  U. 
S.  540,  555 ;  8  Sup.  Ct.  Kep.  1301.  That  was  an  information  in 
the  Police  Court  of  the  District  of  Columbia  charging  the  defend- 
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ants  Callan  and  others  with  a  conspiracy  to  prevent  certain  named 
persons,  who  had  been  expelled  from  a  local  association,  a  branch  of 
a  larger  one  known  as  the  Knights  of  Labor  of  America,  from  pur- 
suing their  calling  of  musicians  anywhere  in  the  United  States. 
This  result,  the  information  charged,  was  to  be  effected  by  the 
defendants  refusing  to  work  as  musicians,  or  in  any  other  capacity, 
with  the  persons  so  named,  or  with  or  for  any  person,  firm  or  cor- 
poration working  with  or  employing  them ;  by  procuring  all 
other  members  of  those  organizations,  and  all  other  workmen  and 
tradesmen,  not  to  work  in  any  capacity  with  or  for  them  or  either 
of  them,  or  for  any  firm  or  corporation  that  employed  either  of 
them ;  and  by  warning  and  threatening  every  person,  firm  or  cor- 
poration employing  such  obnoxious  persons  that,  if  they  did  not 
forthwith  cease  to  employ  and  refuse  to  employ  them,  they  should 
not  receive  the  custom  or  patronage  either  of  the  persons  so 
conspiring,  or  of  other  members  of  said  organizations.  The  ques- 
tion in  the  case  was  whether  the  accused  were  entitled  to  a  trial 
by  jury  or  whether  the  offense  charged  was  of  the  class  called 
"  petty,"  for  the  trial  of  which  a  defendant  could  not  at  common 
law  claim,  of  right,  a  jury.  The  court  held  that  the  offense 
charged  was  not  a  petty  or  trivial  one,  but  one  of  a  grave  char- 
acter, affecting  the  public  at  large,  and  for  the  trial  of  which  a 
jury  was,  therefore,  demandable  as  of  right. 

Among  the  authorities  cited  in  that  case  were  Com.  v.  Hunt,  4 
Mete.  (Mass.)  Ill,  121,  in  which  it  was  said  that  '*  the  general  rule 
of  the  common  law  is  that  it  is  a  criminal  and  indictable  offense 
for  two  or  more  to  confederate  and  combine  together  by  con- 
certed means,  to  do  that  which  is  unlawful  or  criminal,  to  the  injury 
of  the  pubhc,  or  portions  or  classes  of  the  community,  or  even  to 
the  rights  of  an  individual ; "  State  v.  Bumham,  15  N.  H.  396, 401, 
where  it  was  held  that  ^'  combinations  against  law  or  against  individ- 
uals are  always  dangerous  to  the  public  peace  and  to  public 
security ;  to  guard  against  the  union  of  individuals  to  effect  an 
unlawful  design  is  not  easy,  and  to  detect  and  punish  them  is  often 
extremely  difficult ; "  and  Eeg.  v.  Pamell,  14  Cox  Cr.  Cas.  508, 514, 
where  the  court  observed,  that  "an  agreement  to  effect  an 
injury  or  wrong  to  another  by  two  or  more  persons  is  con- 
stituted an  offense,  because  the  wrong  to  be  effected  by  a 
combination  assumes  a  formidable  character ;  when  done  by  one 
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alone  it  is  bat  a  civil  injury,  bat  it  assames  a  formidable  or 
aggravated  character  when  it  is  to  be  effected  by  the  powers  of  a 
combination." 

One  of  the  cases  cited  in  Callan  v.  Wilson  is  Com.  v.  Carlisle, 
Brightly  N.  P.  36,  39,  40,  in  which  Mr.  Justice  Gibson  con- 
sidered the  law  of  conspiracy  with  care,  and  among  other  things 
said :  ^^  There  is  between  the  different  parts  of  the  body  politic  a 
reciprocity  of  action  on  each  other,  which,  like  the  action  of 
antagonizing  muscles  in  the  natural  body,  not  only  prescribes  to 
each  its  appropriate  state  and  action,  but  regulates  the  motion  of 
the  whole.  The  effort  of  an  individual  to  disturb  this  equilibriam 
can  never  be  perceptible  nor  carry  the  operation  of  his  interest 
or  that  of  any  other  individual  beyond  the  limits  of  fair  compe- 
tition. But,  the  increase  of  power  by  combination  of  means 
being  in  geometrical  proportion  to  the  number  concerned,  an 
association  may  be  able  to  give  an  impulse,  not  only  oppressive  to 
individuals,  but  mischievous  to  the  public  at  large  ;  and  it  is  the 
employment  of  an  engine  so  powerful  and  dangerous  that  gives 
criminality  to  an  act  that  would  be  perfectly  innocent,  at  least  in 
a  legal  view,  when  done  by  an  individual." 

There  are  many  other  adjudged  cases  to  the  same  effect  In 
State  V.  Stewart,  59  Vt.  273,  286 ;  9  Atl.  Eep.  659,  it  was  held, 
after  an  extended  review  of  the  authorities,  that :  "A  combination 
of  two  or  more  persons  to  effect  an  illegal  purpose,  either  by  legal 
or  illegal  means,  whether  such  purpose  be  illegal  at  common  law 
or  by  statute,  or  to  effect  a  legal  purpose  by  illegal  means,  whether 
sach  means  be  illegal  at  common  law  or  by  statute,  is  a  common- 
law  conspiracy.  Such  combinations  are  equally  illegal  whether 
they  promote  objects  or  adopt  means  that  are  per  se  indictable, 
immoral  or  wrongfully  prejudicial  to  the  rights  of  others.  If 
they  seek  to  restrain  trade,  or  tend  to  the  destruction  of  the 
material  property  of  the  country,  they  work  injury  to  the  whole 
people." 

In  State  v.  Buchanan,  5  Har.  &  J.  317,  352,  355,  the  Court  of 
Appeals  of  Maryland  adjudged  that :  "  Every  conspiracy  to  do 
an  unlawful  act,  or  to  do  a  lawful  act  for  an  illegal,  fraudulent, 
malicious  or  corrupt  purpose,  or  for  a  purpose  which  has  a  ten- 
dency to  prejudice  the  public  in  general,  is  at  common  law  an 
VOL.  X —  65 
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indictable  offense,  though  nothing  be  done  in  execution  of  it,  and 
no  matter  by  what  means  the  conspiracy  was  intended  to  be 
eflFected,  which  may  be  perfectly  indifferent,  and  makes  no  ingre- 
dient of  the  crime,  and,  therefore,  need  not  be  stated  in  the  indict- 
ment." Again  :  "  There  is  nothing  in  the  objection  that  to  pun- 
ish a  conspiracy  where  the  end  is  not  accompUshed  would  be  to 
punish  a  mere  unexecuted  intention.  It  is  not  the  bare  intention 
that  the  law  punishes,  but  the  act  of  conapi/ring^  which  is  made  a 
substantive  offense  by  the  nature  of  the  object  to  be  effected." 

In  State  v.  Glidden,  55  Conn.  46,  75 ;  8  Atl.  Rep.  890,  the 
court  said :  "Any  one  man  or  any  one  of  several  men  acting 
independently  is  powerless ;  but  when  several  combine  and  direct 
their  united  energies  to  the  accomplishment  of  a  bad  purpose, 
the  combination  is  formidable.  Its  power  for  evil  increases  as  its 
number  increases.  *  *  *  The  combination  becomes  danger- 
ous and  subversive  of  the  rights  of  others,  and  the  law  wisely 
says  that  it  is  a  crime." 

In  Queen  v.  Eenrick,  5  Q.  B.  49,  Chief  Justice  Denman  said 
that  by  the  law  of  conspiracy,  as  it  had  been  administered  for  at 
least  the  previous  hundred  years,  any  combination  to  prejudice 
another  unlawfully  was  considered  as  constituting  the  offense, 
and  that  the  offense  consisted  in  the  conspiracy,  and  not  in  the 
acts  committed  for  carrying  it  into  effect. 

See,  also,  Carew  v.  Rutherford,  106  Mass.  1,  13 ;  Steamship 
Co.  V.  McKenna,  30  Fed.  Rep.  48 ;  Cceur  d'Alene  C.  &  M.  Co. 
v.  Miners'  Union,  51  Fed.  Rep.  260,  267  ;  3  Whart.  Cr.  Law  (8th 
ed.),  §  1337  et  seq.;  2  Archb.  Cr.  Pr.  &  PL  (Pom.  ed.)  1830, 
note ;  2  Bish.  Cr.  Law,  §  180  et  seq. 

It  seems  entirely  clear,  upon  authority,  that  any  combination 
or  conspiracy  upon  the  part  of  these  employees  would  be  illegal, 
which  has  for  its  object  to  cripple  the  property  in  the  hands  of 
the  receivers,  and  to  embarrass  the  operation  of  the  railroads 
under  their  management,  either  by  disabling  or  rendering  unfit 
for  use  engines,  cars  or  other  property  in  their  hands,  or  by  inter- 
fering with  their  possession,  or  by  actually  obstructing  their  con- 
trol and  management  of  the  property,  or  by  using  force,  intimi- 
dation, threats  or  other  wrongful  methods  against  tiie  receivers  or 
their  agents,  or  against  employees  remaining  in  their  service,  or 
by  using  like  methods  to  cause  employees  to  quit  or  prevent  or 
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deter  others  from  entering  the  service  in  place  of  those  leaving 
it  Combinations  of  that  character  distnrb  the  peace  of  society, 
and  are  mischievous  in  the  extreme.  They  imperil  the  interests 
of  the  public,  which  may  rightfully  demand  that  the  free  course 
of  trade  shall  not  be  unreasonably  obstructed.  They  endanger 
the  personal  security  and  the  personal  liberty  of  individuals  who, 
in  the  exercise  of  their  inalienable  privilege  of  choosing  the  terms 
upon  which  they  shall  labor,  enter  or  attempt  to  enter  the  service 
of  those  against  whom  such  combinations  are  specially  aimed* 
And  as  acts  of  the  character  referred  to  would  have  defeated  a 
proper  administration  of  the  trust  estate,  and  inflicted  irreparable 
injury  upon  it,  as  well  as  prejudiced  the  rights  of  the  public,  the 
Circuit  Court  properly  framed  its  injunction  so  as  to  restrain  all 
such  acts  as  are  specifically  mentioned,  as  well  as  combinations 
and  conspiracies  having  the  object  and  intent  of  physically  injur- 
ing the  property,  or  of  actually  interfering  with  the  regular,  con- 
dnuous  operation  of  the  railroad  by  the  receivers. 

Some  reference  was  made  in  argument  to  the  act  of  congress 
of  June  29,  1886,  legalizing  the  incorporation  of  national  trades 
unions.  24  Stat.  86,  chap.  567.  It  is  not  perceived  that  this 
reference  is  at  all  pertinent  to  the  present  discussion.  That  act 
does  not  in  any  degree  sanction  illegal  combinations.  It  recog- 
nizes the  legal  character  of  any  association  of  working  people 
having  two  or  more  branches  in  the  states  or  territories  of  the 
dnited  States,  and  established  ''for  the  purpose  of  aiding  its 
members  to  become  more  skillful  and  efficient  workers,  the  pro- 
motion of  their  general  intelligence,  the  elevation  of  their  char-> 
acter,  the  regulation  of  their  wages  and  their  hours  and  condi- 
tions of  labor,  the  protection  of  their  individual  rights  in  the 
prosecution  of  their  trade  or  trades,  the  raising  of  funds  for  the 
benefit  of  the  sick,  disabled  or  unemployed  members  or  the 
families  of  deceased  members,  or  for  such  other  object  or  objects 
for  which  working  people  may  lawfully  combine,  having  in 
view  their  mutual  protection  or  benefit."  Associations  of  that 
character  are  authorized  to  make  and  establish  such  constitutions, 
rules  and  by-laws  as  they  deem  proper  to  carry  out  their  lawful 
objects.  Those  objects,  as  defined  by  congress,  are  most  praise- 
worthy, and  should  be  sustained  by  the  courts  whenever  their 
power  to  that  end  is  properly  invoked.    What  we  have  said  about 
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illegal  combinations  has  no  reference  to  snch  assodaiionsy  but 
only  to  combinations  formed  with  the  intent  to  employ  force, 
intimidation,  threats  or  other  wrongful  methods  whereby  the 
public  will  be  injured,  or  whereby  will  be  impaired  the  absolute 
right  of  individuals,  whether  belonging  to  such  combinations  or 
not,  to  dispose  of  their  labor  or  property  upon  such  terms  as  to 
them  seem  best. 

The  principle  that  a  combination  or  conspiracy  of  two  or  more 
persons  to  injure  the  rights  of  others  is  illegal,  although  nothing 
may  have  been  done  in  execution  of  that  intent,  has  been  embodied 
in  the  statutes  of  Wisconsin,  in  which  state  the  present  cause  is 
pending.  By  an  act  passed  April  2,  1887,  it  was  declared  that: 
**  Any  two  or  more  persons  who  shall  combine,  associate,  agree, 
mutually  undertake  or  concert  together  for  the  purpose  of  will- 
fully or  maliciously  injuring  another  in  his  reputation,  trade,  bus- 
iness or  profession,  by  any  means  whatever,  or  for  the  purpose  of 
maliciously  compelling  another  to  do  or  perform  any  act  against 
his  will,  or  preventing  or  hindering  another  from  doing  or  per- 
forming any  lawful  act,  shaU  be  punishable  by  imprisonment  in 
the  coSty  jail  not  mor^  than  one  year,  or  by  fine  not  exceedmg 
five  hundred  dollars." 

And  by  a  subsequent  act,  passed  April  8,  1887,  it  was  declared 
that :  "  Any  two  or  more  employers  who  shall  agree,  combine 
and  confederate  together  for  the  purpose  of  interfering  with  or 
preventing  any  person  or  persons  seeking  employment,  either  by 
threats,  promises  or  by  circulating  or  causing  the  circulation  of  a 
so-called  black  list,  or  by  any  means  whatsoever,  or  for  the  pmv 
pose  of  procuring  and  causing  the  discharge  of  any  employee  or 
employees,  by  any  means  whatsoever,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  shall  be  punished  by  impris- 
onment in  the  county  jail  for  a  period  of  not  more  than  one  year, 
or  by  a  fine  of  not  less  than  fifty  dollars,  or  by  both."  1  Laws 
Wis.  1887,  pp.  299,  380,  chaps.  287,  349 ;  2  Sanb.  &  B.  St.  Wia. 
§§  4466a,  4466b. 

This  legislation  was  followed  by  an  act,  published  May  3, 1887, 
providing :  "  Section  1.  Any  person  who  by  threats,  intimida- 
tion, force  or  coercion  of  any  kind  shall  hinder  or  prevent  any 
other  person  from  engaging  in  or  continuing  in  any  lawful  work 
or  employment,  either  for  himself  or  as  a  wageworker,  or  who 
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flhall  attempt  to  so  hinder  or  prevent,  shall  be  pnnished  by  fine 
not  exceeding  one  hundred  dollars  or  bj  imprisonment  in  the 
county  jail  not  more  than  six  months,  or  by  both  fine  and  impria- 
onment  in  the  discretion  of  the  court 

^'  Sec.  2.  Any  person  who  shall  individually  or  in  association 
with  one  or  more  others,  willfully  break,  injure  or  remove  any 
part  or  parts  of  any  railway  car  or  locomotive,  or  any  other  port- 
able vehicle  or  traction  engine,  or  any  part  or  parts  of  any  sta> 
tionaiy  engine,  machine,  implement  or  machinery,  for  the.  pui^ 
pose  of  destroying  such  locomotive,  engines,  car,  vehicle,  imple^ 
ment  or  machinery,  or  of  preventing  the  useful  operation  thereof, 
or  who  shall,  in  any  other  way,  willfully  or  maliciously  interfere 
with  or  prevent  the  running  or  operation  of  any  locomotive, 
engine  or  machinery,  shall  be  punished  by  fine  not  exceeding  one 
thousand  dollars,  or  by  imprisonment  in  the  county  jail  or  the 
state  prison  not  exceeding  two  years,  or  both  fine  and  imprison^ 
ment  in  the  discretion  of  the  court."  1  Laws  Wis.  p.  463, 
chap.  427. 

It  thus  appears  that  combinations  and  conspiracies  by  two  or 
more  persons,  with  the  intent  to  injure  the  rights  of  others,  were 
illegal  at  common  law,  and  are  public  ofienses  in  the  state  where 
tins  cause  is  pending. 

For  the  reasons  stated,  we  are  of  opinion  that  the  Circuit  Oourt 
properly  refused  to  strike  from  the  writs  of  injunction  the  words, 
"<  And  from  combining  and  conspiring  to  quit,  with  or  without 
notice,  the  service  of  said  receivers,  with  the  object  and  intent  of 
crippling  the  property  in  their  custody  or  embarrassing  the  opera* 
tion  of  said  raOroad." 

We  come  next  to  that  clause  in  the  writ  of  injunction  of 
December  22,  1898,  expressly  relating  to  strikes. 

What  is  to  be  deemed  a  strike  within  the  meaning  of  the  order 
of  the  Circuit  Court  ?  In  the  opinion  of  the  Circuit  judge,  made 
a  part  of  the  record,  we  are  informed  that  at  the  argument  below 
the  definition  proffered  to  the  court  by  the  interveners  as  one 
recognized  by  the  labor  organizations  of  the  country  was  as  fol- 
lows :  ^*  A  strike  is  a  concerted  cessation  of  or  refusal  to  work  until 
or  unless  certain  conditions  which  obtain  or  are  incident  to  the 
terms  of  employment  are  changed.  The  employee  declines  to 
longer  work,  knowing  full  well  that  the  employer  may  irnme^ 
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diately  employ  another  to  fill  his  place,  also  knowing  that  he  may 
or  may  not  be  re-employed  or  returned  to  service.  The  employer 
has  the  option  of  acceding  to  the  demand  and  returning  the  old 
employee  to  service,  of  employing  new  men,  or  of  forcing  con- 
ditions under  which  the  old  men  are  glad  to  return  to  service 
under  the  old  conditions." 

The  learned  Circuit  judge  said  that  a  more  exact  definition  of  a 
strike  was  "  a  combined  effort  among  workmen  to  compel  the 
master  to  the  concession  of  a  certain  demand  by  preventing  the 
conduct  of  his  business  until  compliance  with  the  demand,"  and 
he  said :  "  It  is  idle  to  talk  of  a  peaceful  strike.  None  such  ever 
occurred.  The  suggestion  is  an  impeachment  of  intelligence. 
All  combinations  to  interfere  with  perfect  freedom  in  the  proper 
management  of  one's  lawful  business,  to  dictate  the  terms  upon 
which  such  business  shall  be  conducted,  by  means  of  threats  or  by 
interference  with  property  or  traffic,  or  with  the  lawful  employ- 
ment of  others,  are  within  the  condemnation  of  the  law.  It  has 
been  well  said  that  the  wit  of  man  could  not  devise  a  legal  strike, 
because  compulsion  is  the  leading  idea  of  it.  A  strike  is  essen- 
tially a  conspiracy  to  extort  by  violence ;  the  means  employed  to 
effect  the  end  being  not  only  the  cessation  of  labor  by  the  con- 
spirators, but  by  the  necessary  prevention  of  labor  by  those  who 
are  willing  to  assume  their  places,  and,  as  a  last  resort,  and  in 
many  instances  an  essential  element  of  success,  the  disabling 
and  destruction  of  the  property  of  the  master;  and  so,  by 
intimidation  and  by  the  compulsion  of  force,  to  accomplish  the 
end  designed." 

Under  this  view  of  the  nature  and  object  of  strikes  the  injunc- 
tion was  directed,  generally,  against  combinations  and  con- 
spiracies upon  the  part  of  employees  with  the  design  or  purpose 
of  causing  a  strike  on  the  lines  of  railroad  operated  by  the 
receivers;  against  the  ordering,  recommending,  advising  or 
approving  the  employees  to  join  in  a  strike,  and  against  the 
ordering,  recommending  or  advising  any  committee  or  class  of 
employees  to  strike,  or  to  join  in  a  strike. 

If  the  word  "  strike  "  means  in  law  what  the  Circuit  Court  held 
it  to  mean,  the  order  of  injunction,  so  far  as  it  relates  to  strikes, 
is  not  liable  to  objection  as  being  in  excess  of  the  power  of  a 
court  of  equity.    Indeed,  upon  the  facts  presented  by  the  receiv- 
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era  and  admitted  by  the  motion  of  the  interveners,  it  was  made 
the  duty  of  the  court  to  exert  its  utmost  authority  to  protect  both 
the  property  in  its  charge  and  the  interests  of  the  public  against 
all  strikes  of  the  character  described  in  the  opinion  of  the  Circuit 
judge.  ^ 

But  in  our  judgment  the  injunction  was  not  sufficiently  specific 
in  respect  to  strikes.  We  are  not  prepared,  in  the  absence  of  evi- 
dence, to  hold,  as  matter  of  law,  that  a  combination  among 
employees,  having  for  its  object  their  orderly  withdrawal  in  large 
numbera  or  in  a  body  from  the  service  of  their  employers,  on 
account  simply  of  a  reduction  in  their  wages  is  not  a  "  strike," 
within  the  meaning  of  the  word  as  commonly  used.  Such  a 
withdrawal,  although  amounting  to  a  strike,  is  not,  as  we  have 
already  said,  either  illegal  or  criminal.  In  Farrer  v.  Close,  L.  R., 
4  Q.  B.  602,  612,  Sir  Jambs  Hannbn,  afterwards  lord  of  appeal 
in  ordinary,  said :  ^'  I  am,  however,  of  opinion  that  strikes  are  not 
necessarily  illegal.  A  ^strike'  is  properly  defined  as  ^a  simulta- 
neous cessation  of  work  on  the  part  of  the  workmen ; '  and  its 
legality  or  illegality  must  depend  on  the  means  by  which  it  is 
enforced,  and  on  its  objects.  It  may  be  criminal,  as  if  it  be  a  part 
of  a  combination  for  the  purpose  of  injuring  or  molesting  either 
master  or  men ;  or  it  may  be  simply  illegal,  as  if  it  be  the  result 
of  an  agreement  depriving  those  engaged  in  it  of  their  liberty  of 
action,  similar  to  that  by  which  the  employers  bound  themselves 
in  the  case  of  Hilton  v.  Eckersley,  6  El.  &  Bl.  47,  66 ;  or  it  may 
be  perfectly  innocent,  as  if  it  be  the  result  of  the  voluntary  com- 
bination of  the  men  for  the  purpose  only  of  benefiting  themselves 
by  raising  their  wages,  or  for  the  purpose  of  compelling  the  ful- 
fillment of  an  engagement  entered  into  between  employers  and 
employees,  or  any  other  lawful  purpose." 

In  our  opinion  the  order  should  describe  more  distinctly  than 
it  does  the  strikes  which  the  injunction  was  intended  to  restrain. 
That  employees  and  their  associates  may  not  unwittingly  place 
themselves  in  antagonism  to  the  court's  authority,  and  become 
subject  to  fine  and  imprisonment  as  for  contempt,  the  order  should 
indicate  more  clearly  than  has  been  done  that  the  strikes  intended 
to  be  restrained  were  those  designed  to  physically  cripple  the  trust 
property,  or  to  actually  obstruct  the  receivers  in  the  operation  of 
the  road,  or  to  interfere  with  their  employees  who  do  not  wish  to 
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4uit,  or  to  prevent,  by  intimidation  or  other  wongfol  modes,  or 
by  any  device,  the  employment  of  others  to  take  the  places  of 
those  quitting,  and  not  such  as  were  the  result  of  the  exercise  by 
employees,  in  peaceable  ways,  of  rights  clearly  belonging  to  tliem, 
and  were  not  designed  to  embarrass  or  injure  others,  or  to  inter- 
fere with  the  actual  possession  and  management  of  the  property 
by  the  receivers. 

In  our  consideration  of  this  case  we  have  not  overlooked  the 
observations  of  counsel  in  respect  to  the  use  of  special  injunc- 
tions to  prevent  wrongs  which,  if  committed,  may  be  otherwise 
reached  by  the  courts.  It  is  quite  true  that  this  part  of  the  jur- 
isdiction of  a  court  of  equity  should  be  exercised  with  extreme 
caution,  and  only  in  clear  cases.  Brown  v.  Newall,  2  Mylne  A 
0.  558,  570.  Mr.  Justice  Baldwin,  in  Bonaparte  v.  Eailroad 
Co.,  Baldw.  205, 217 ;  Fed.  Cas.  No.  1617,  properly  said :  "  There 
is  no  power,  the  exercise  of  which  is  more  deHcate,  which 
requires  greater  caution,  deliberation*  and  sound  discretion,  or  is 
more  dangerous  in  a  doubtful  case,  than  the  issuing  an  injunc- 
tion. It  is  the  strong  arm  of  equity,  that  never  ought  to  be 
Extended,  unless  in  cases  of  great  injury,  where  courts  of  law 
cannot  afford  an  adequate  or  commensurate  remedy  in  damages. 
The  right  must  be  clear,  the  injury  impending  or  tlireatened,  so 
as  to  be  averted  only  by  the  protecting  preventive  process  of 
injunction ;  but  that  will  not  be  awarded  in  doubtful  cases,  or 
new  ones  not  coming  within  weU-established  principles,  for  if  it 
issues  erroneously  an  irreparable  injury  is  inflicted,  for  which 
there  can  be  no  redress,  it  being  the  act  of  a  court,  not  of  the 
party  who  prays  for  it.  It  will  be  refused  till  the  court  are  satis^ 
fied  that  the  case  before  them  is  of  a  right  about  to  be  destroyed, 
irreparably  injured,  or  great  and  lasting  injury  about  to  be  done 
by  an  illegal  act.  In  such  a  case  the  court  owes  it  to  its  own 
suitors  and  its  own  principles  to  administer  the  only  remedy  the 
law  allows  to  prevent  the  commission  of  the  act." 

The  authorities  all  agree  that  a  court  of  equity  should  not  hesi- 
tate to  use  this  power  when  the  circumstances  of  the  particular 
case  in  hand  require  it  to  be  done  in  order  to  protect  rights  of 
property  against  irreparable  damage  by  wrongdoers.  It  is.  Jus- 
tice Stoby  said,  because  of  the  varying  circumstances  of  cases, 
**  that  courts  of  equity  constantly  decline  to  lay  down  any  rule 
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which  shall  limit  their  power  and  diicretion  as  to  the  particular 
cases  in  which  sach  injunctions  shall  be  granted  or  withheld." 
^  And,"  the  author  proceeds,  "  there  is  wisdom  in  this  course,  for 
it  is  impossible  to  foresee  all  the  exigencies  of  society  which  may 
require  their  aid  and  assistance  to  protect  rights  or  redreos  wrongs. 
The  jurisdiction  of  these  courts,  thus  operating  by  special  injunc- 
tion, is  manifestly  indispensable  for  thQ  purposes  of  social  justice 
in  a  great  variety  of  cases,  and,  therefore,  should  be  fostered  and 
upheld  by  a  steady  confidence."     Story  Eq.  Juris.  §  959b. 

In  using  a  special  injunction  to  protect  the  property  in  the 
custody  of  the  receivers  against  threatened  acts  which  it  is 
admitted  would,  if  not  restrained,  have  been  committed,  and 
would  have  inflicted  irreparable  loss  upon  that  prepay,  and  seri- 
ously prejudiced  the  interests  of  the  public,  as  involved  in  the 
regular,  continuous  operation  of  the  Northern  Pacific  railroad, 
the  Circuit  Court,  except  in  the  particulars  indicated,  did  not 
restrain  any  act  which,  upon  the  facts  admitted  by  the  motion,  it 
was  not  its  plain  duty  to  restrain.  No  other  remedy  was  full, 
adequate  and  complete  for  the  protection  of  the  trust  property, 
and  for  the  preservation  of  the  rights  of  individual  suitors  and 
of  the  public  in  its  due  and  orderly  administration  by  the  court's 
receivers.  "  It  is  not  enough,"  the  court  said  in  Boyce's  Exrs.  v. 
Grundy,  3  Pet.  210,  "  that  there  is  a  remedy  at  law.  It  must  be 
plain  and  adequate,  or,  in  other  words,  as  practical  and  efficient 
to  the  ends  of  justice  and  its  prompt  administration,  as  the 
remedy  in  equity."  And  the  application  of  the  rule  that  equity 
will  not  interfere  where  there  is  an  adequate  remedy  at  law  must 
depend  upon  the  circumstances  of  each  case  as  it  arises.  Watson 
V.  Sutherland,  6  Wall.  74,  79.  That  some  of  the  acts  enjoined 
would  have  been  criminal,  subjecting  the  wrongdoers  to  actions 
for  damages  or  to  criminal  prosecution,  does  not,  therefore,  in 
itself  determine  the  question  as  to  interference  by  injunction. 
If  the  acts  stopped  at  crime,  or  involved  merely  crime,  or  if  the 
injury  threatened  could,  if  done,  be  adequately  compensated  in 
damages,  equity  would  not  interfere.  But  as  the  acts  threatened 
involved  irreparable  injury  to  and  destruction  of  property  for  all 
the  purposes  for  which  that  property  was  adapted,  as  well  as  con- 
tinuous acts  of  trespass,  to  say  nothing  of  the  rights  of  the  public, 
the  remedy  at  law  would  have  been  inadequate.  "  Formerly," 
VOL.  X. —  66 
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Mr.  Justice  Story  says,  "  courts  of  equity  were  extremely  reluct- 
ant to  interfere  at  all,  even  in  regard  to  cases  of  repeated  tres- 
passes. But  now  there  is  not  the  slightest  hesitation,  if  the  acts 
done,  or  threatened  to  he  done,  to  the  property  would  be  ruinous 
or  irreparable,  or  would  impair  the  just  enjoyment  of  the  prop- 
erty in  future.  If,  indeed,  courts  of  equity  did  not  interfere  in 
cases  of  tliis  sort,  there  would,  as  has  been  truly  said,  be  a  great 
failure  of  justice  in  this  country."  2  Story  Eq.  Juris.  §928.  So, 
in  respect  to  acts  which  constitute  a  nuisance  injurious  to  prop- 
erty, if  "  the  injury  is  of  so  material  a  nature  that  it  cannot  be 
well  or  fully  compensated  by  the  recovery  of  damages,  or  be  such 
as  from  its  continuance  and  permanent  mischief  might  occasion  a 
constantly  recurring  grievance,  a  foundation  is  laid  for  the  inter- 
ference of  the  court  by  way  of  injunction."  Kerr  In j.  166,  chap. 
6,  and  authorities  there  cited.  This  jurisdiction,  the  author  says, 
was  formerly  exercised  sparingly  and  with  caution,  "but  it  is  now 
fully  established,  and  will  be  exercised  as  freely  as  in  other  cases 
in  which  the  aid  of  the  court  is  sought  for  the  purpose  of  pro- 
tecting legal  rights  from  violation." 

In  the  course  of  the  argument  some  reference  was  made  to  the 
act  of  congress  of  July  2, 1890,  entitled  "  An  act  to  protect  trade 
and  commerce  against  unlawful  restraints  and  monopolies."  26 
Stat.  209.  It  is  not  necessary  in  this  case  to  decide  whether, 
within  the  meaning  of  that  statute,  the  acts  and  combinations 
against  which  the  injunction  was  aimed  would  have  been  in  restraint 
of  trade  or  commerce  among  the  several  states.  This  case  was 
not  based  upon  that  act.  The  questions  now  before  the  court 
have  been  determined  without  reference  to  the  above  act,  and 
upon  the  general  principles  that  control  the  sxercise  of  jurisdiction 
by  courts  of  equity. 

For  the  reasons  we  have  stated  the  order  complained  of  is 
reversed  in  part,  and  the  cause  is  remanded  with  directions  to  sus- 
tain the  motion  to  strike  out  and  modify  the  injunction  to  the 
extent  indicated  in  his  opinion.     Reversed.* 

1.  Unlawful  combinations  and  conspiracies  of  railroad  employees — 
strikes  and  boycotts. —  Where  the  members  of  a  labor  orgaoizatiozi  combine 
and  confederate  for  the  purpose  of  enforcing  their  demands  by  the  sei/ure  of 
their  employers'  property,  or  to  prevent  other  men,  by  force  and  intimidation, 

♦  Reported  in  63  Fed.  Rep.  810. 
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from  entering  such  employment,  they  are  guilty  of  a  criminal  conspiracy  and, 
where  such  acts  Tiolate  an  injunction,  they  will  be  punished  for  contempt  of 
court.    Lake  Erie  &  W.  R  Co.  v.  Bailey,  61  Fed.  Eep.  494. 

A  combination  whose  professed  object  is  to  arrest  the  oi)eration  of  the  rail* 
roads  whose  lines  extend  from  a  great  city  into  adjoining  states  until  such 
roads  accede  to  certain  demands  made  upon  them,  whether  such  demands  are 
in  themselves  reasonable  or  unreasonable,  just  or  unjust,  is  an  unlawful  con- 
spiracy in  restraint  of  trade  and  conmierce  among  the  states,  within  the  act  of 
July  2,  1890,  and  acts  threatened  in  pursuance  thereof  may  be  restrained  by 
injunction,  imder  section  4  of  the  act.  United  States  v.  Elliott,  62  Fed.  Rep. 
801 ;  64  Fed.  Rep.  27. 

A  corrupt  or  wrongful  agreement  between  two  or  more  persons  that  the 
employees  of  railroads  carrying  the  mails  and  conducting  interstate  commerce  * 
should  quit,  and  that  all  others  should,  by  threats  or  violence,  be  prevented 
from  taking  their  places,  constitutes  a  criminal  conspiracy  to  hinder  or 
obstruct  the  mails  and  interstate  commerce.  In  re  Qrand  Jury,  62  Fed.  Rep. 
828. 

.  To  the  same  effect  as  the  foregoing  are  Thomas  v.  Cincinnati,  etc.,  R.  Co., 
62  Fed.  Rep.  808;  Farmers'  Loan  &  Trust  Co.  v.  Northern  Fftc.  R.  Co.,  60 
Fed.  Rep.  803 ;  In  re  Grand  Jury,  62  Fed.  Rep.  840 ;  In  re  Grand  Jury,  62 
Fed.  Rep.  884 ;  United  States  v.  Debs,  68  Fed.  Rep.  486 ;  Watertown  v. 
Comer,  65  Fed.  Rep.  149 ;  Wick  China  Co.  v.  Brown,  (Penn.)  80  Atl.  Rep. 
261;  Coeur  d'Alene  Min.  Co.  v.  Miners'  Union,  51  Fed.  Rep.  260;  Longshore 
Printing  &  Pub.  Co.  v.  Howell,  (Oreg.)  88  Pac.  Rep.  547;  Barr  v.  Essex 
Trades  Council,  (N.  J.)  80  Atl.  Rep.  881;  Reynolds  v.  Everett,  (N.  Y.)  89 
N.  E.  Rep.  72;  United  States  v.  Debs,  64  Fed.  Rep.  724. 

2.  Combinations  of  employees  to  interfere  with  the  operation  of 
railroads  or  steamboats  engaged  in  interstate  commerce  are  in  vipla- 
tion  of  the  Federal  Anti-Trust  Act  of  July  2,  1890.—  This  proposition 
has  been  expressly  decided  in  the  following  cases :  United  States  v.  Working- 
men's  Amalgamated  Council,  54  Fed.  Rep.  994;  S.  C.  afld.,  6  C.  C.  A.  258; 
57  Fed.  Rep.  85 ;  United  States  v.  Elliott,  62  Fed.  Rep.  801 ;  64  Fed.  Rep. 
27 ;  Thomas  v.  Cincinnati,  N.  O.  &  T.  P.  R  Co.,  62  Fed.  Rep.  803,  821 ;  In 
re  Qrand  Jury,  62  Fed.  Rep.  840.  See,  also,  Watertown  v.  Comer,  55  Fed. 
Rep.  149,  157. 

8.  A  bill  will  lie  on  behalf  of  the  United  States  to  restrain  such 
combinations  and  acts  in  pursuance  thereof! — United  States  v.  Work- 
ingmen's  Amalgamated  Council,  54  Fed.  Rep.  994 ;  6  C.  C.  A.  258 ;  57  Fed. 
Rep.  85;  United  States  v.  Elliott,  62  Fed.  Rep.  801;  64  Fed.  Rep.  27;  United 
States  V.  Debs,  64  Fed.  Rep.  724. 

4.  Ix^unction  to  prevent  an  unlawful  interference  with  railroads  by 
strikers  and  others. — It  seems  to  be  now  accepted  as  established  law  that  a 
bill  will  lie  by  a  railroad  company  to  prevent  unlawful  combinations  and  con- 
spiracies, formed  to  obstruct  the  operation  of  its  road,  or  to  injure  or  destroy 
its  property,  or  to  intimidate  its  employees  who  are  willing  to  work,  or  to  pre- 
vent, by  force  and  threats,  the  employment  of  men  in  place  of  others  who  have 
quit,  or  to  coerce  the  company,  by  force,  threats  and  violence,  into  any  con- 
cession or  particular  course  of  conduct,  and  also  to  prevent  all  acts  in  pursu- 
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&DCC  of  such  unlawful  combinations  and  conspiracies.  Toledo,  Ann  Arbor, 
etc.,  R  Co.  y.  Pennsylvania  R  Co.,  M  Fed.  Rep.  780,  746 ;  Lake  Erie  A  W. 
R  Co.  V.  BaUey,  61  Fed.  Bep.  491  Where  the  railroad  is  in  the  bauds  of 
receivers  the  same  relief  may  be  had  on  a  petition  by  the  receivers.  Farmers' 
Loan  &  Trust  Co.  v.  Northern  F^.  R.  Co.,  60  Fed.  Rep.  808,  aflarmed  in  the 
principal  case,  so  far  as  the  relief  indicated  is  concerned.  Thomas  v.  Cindu- 
sati,  etc.,  R  Co.,  62  Fed.  Rep.  808.  Where  the  railroad  is  engaged  in  inter- 
state commerce  a  bill  will  lie  for  the  same  relief  on  behalf  of  the  United  States. 
6ee  cases  cited  in  last  section. 

.  The  principle  is  general  and  applies  not  only  to  railroads,  but  to  common 
carriers  by  water,  and  to  manufacturers,  producers  and  others  whenever  the 
ordinary  remedies  are  inadequate.  Casey  v.  Cincinnati  Typographical  Union 
No.  8, 45  Fed.  Rep.  186 ;  Coeur  d'Alene  Con.  &  Min.  Co.  v.  Miners'  Union,  51 
Fed.  Rep.  260 ;  BUndell  v.  Hagan,  54  Fed.  Rep.  40 ;  Hagan  v.  Blindell,  6  C.  O. 
A.  86 ;  66  Fed.  Rep.  696 ;  Wick  China  Co.  v.  Brown,  (Penn.)  80  Atl.  Rep.  261; 
Murdock  v.  Walker,  (Penn.)  25  AtL  Rep.  492 ;  Sherry  v.  Perkins,  147  Mass.  212; 
Barr  v.  Essex  Trades  Council,  (N.  J.)  80  Atl.  Rep.  881;  Longshore  Printing 
A  Pub.  Co.  V.  Howell,  (Oreg.)  88  Psc.  Rep.  647;  Reynolds  v.  Everett,  (N. 
T.)  89  N.  E.  Rep.  72. 

5.  The  boycott  of  Pullman  caxs  in  July,  1894 — ▼arious  questioiis 
decided  with  reference  to  auch  boycott. —  A  combination  to  inflict  pecu* 
siary  injury  on  the  owner  of  cars,  operated  by  railway  companies  under  con- 
tracts with  him,  by  compelling  them  to  give  up  using  his  cars,  in  violation  of 
their  contracts,  and,  on  their  refusal,  to  inflict  pecuniary  injury  on  them  by 
inciting  their  employees  to  quit  their  service,  and  thus  paralyze  their  bad- 
ness, the  existence  of  the  contracts  being  known  to  the  parties  so  combining, 
is  an  unlawful  conspiracy.  Thomas  v.  Cincinnati,  etc.,  R.  Co.,  82  Fed.  Rep. 
808.  A  combination  by  emplovees  of  railway  companies  to  injure  in  his  bust- 
ness  the  owner  of  cars  operated  by  the  company,  by  compelling  them  to  cease 
using  his  cars  by  threats  of  quitting  and  by  actually  quitting  their  service, 
thereby  inflicting  on  them  great  inluxy,  where  the  relation  between  him  and 
the  companies  is  mutually  profitable,  and  has  no  effect  whatever  on  the  char- 
acter or  reward  of  the  services  of  the  employees  so  combining,  is  a  boycott, 
and  an  unlawful  conspiracy  at  common  law.  Ibid.  A  tsombination  to  indte 
the  employees  of  all  railways  in  the  country  to  suddenly  quit  their  service, 
without  any  dissatisfaction  with  the  terms  of  their  employment,  thus  paralyz- 
ing utterly  all  railway  traffic,  in  order  to  starve  the  railroad  companies  and  the 
public  into  compelling  an  owner  of  cars  used  inopemting  the  roads  to  pay  hit 
employees  more  wages,  they  having  no  lawful  right  so  to  comi>el  him,  is  an 
unlawful  conspiracy  by  reason  of  its  purpose,  whether  such  purpose  Lb  effected 
by  means  usually  lawful  or  otherwise.    Ibid. 

Though  a  railroad  company  engaged  in  interstate  commerce  must,  unless 
prevented  by  circumstances  beyond  its  control,  run  trains  in  a  reasonable  man« 
ner,  and  as  often  as  the  ordinary  business  of  commerce  requires,  yet,  where 
the  composition  of  its  trains,  as  ordinarily  made  up,  is  reasonable  and  appro- 
priate to  the  service  required,  it  is  not  obliged,  on  the  refusal  of  its  employees 
to  move  the  trains  so  long  as  certain  cars  are  thereon,  to  leave  off  sudi  cars, 
and  run  the  rest  of  the  train.    In  re  Grand  Jury,  (Ross,  J.)  62  Fed.  Rep.  884. 
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G.  Xaadatory  ii^tiiiction  to  compel  railroad  employees  to  handle 
trains  with  Pullman  cam  attached  so  longr  ae  they  remain  in  the 
service. — Where  employees  of  a  railroad  company,  though  remainlnff  in  its 
flnployment,  refiue  to  perform  their  duties  of  operating  its  trains  so  long  as 
Pullman  can  are  hauled,  though  the  company  is  bound  by  contract  to  carry 
them,  thus  interrupting  interatate  commerce  and  the  transmission  of  mails, 
sad  subjecting  the  company  to  suits  and  great  and  irreparable  damage, 
iniunction  will  issue  requiring  them  to  perform  their  duties  during  their  con- 
tinuance in  the  company's  employment.  Southern  California  R.  Co.  t.  Ruth- 
erfosd^  02  Fed.  Rep.  796.  Roes,  J.,  says:  "Why  should  not  men  who 
remain  in  the  employment  of  another  perform  the  duties  they  contract  and 
engage  to  perform?  It  is  certainly  Just  and  right  that  they  should  do  so  or 
elee  quit  the  employment.  And  where  the  direct  result  of  such  refusal  works 
inreparable  damage  to  the  employer,  and  at  the  same  time  interferes  with  the 
transmission  of  the  mail  and  with  commerce  between  the  states,  equity,  I 
think,  will  compel  them  to  perform  the  duties  pertaining  to  the  employment 
so  long  as  they  continue  in  it.  If  I  unlawfully  obstruct  by  a  dam  a  stream 
of  flowing  water  equity,  at  the  suit  of  Che  party  injured,  will  compel  me  by 
injunction,  mandatory  in  character,  to  remove  the  dam,  and,  prohibitory  in 
character,  from  further  interfering  with  the  flow  of  the  stream;  and  if  I  unlaw- 
fully erect  a  wall  shutting  out  the  light  from  another,  equity  will  compel  me 
to  tear  it  down  and  to  refrain  from  further  interference  with  the  other's  rights. 
It  is  true  that  such  cases  are  not  precisely  like  the  present  one,  yet  the  princi- 
ple upon  which  the  court  proceeds  in  such  cases  is  not  substantially  different. 
And  if  it  be  said  that  there  is  no  exact  precedent  for  the  awarding  of  an 
injimction  in  the  present  case,  I  respond  in  the  language  of  the  court  in  the 
case  of  Toledo,  etc.,  Ry.  Co.  v.  Pennsylvania  Co.,  54  Fed.  Rep.  751:  *  Every 
just  order  or  rule  known  to  equity  courts  was  bom  of  some  emergency,  to 
meet  some  new  conditions,  and  was,  therefore,  in  its  time  without  precedent. 
If  based  on  soimd  principles,  and  beneficent  results  follow  their  enforcement, 
affording  necessary  relief  to  the  one  party  without  imposing  illegal  burdens 
on  the  other,  new  remedies  and  unprecedented  ordera  are  not  unwelcome  aids 
to  the  chancellor  to  meet  the  constant  and  varying  demands  for  equitable 
Mhef."*  . 

7.  Interference  with  United  States  mails  by  strikers  or  others.-^ 
Combinations  of  employees,  where  the  membera  intend  to  stop  all  mail  trains 
as  wen  as  other  trains,  and  do  delay  many,  in  violation  of  Revised  Statutes, 
section  8905,  punishing  any  one  willfully  and  knowingly  obstructing  or  retard- 
ing the  passage  of  the  mails,  is  an  unlawful  conspiracy,  although  the  obstruc- 
tion IS  effected  by  merely  quitting  employment.  Thomas  v.  Cincinnati,  etc., 
R  Co.,  <(2  Fed.  Rep.  808. 

It  is  a  violation  of  Revised  Statutes,  section  8995,  declaring  it  an  offense  to 
knowingly  and  willfully  obstruct  or  retard  the  passage  of  the  mail,  for  one  to 
prevent  the  running  of  a  mail  train  as  made  up,  though  he  is  willing  that  the 
mail  car  shall  go  on,  and  his  purpose  is  other  than  to  retard  the  mails.  In  re 
Giand  Jury,  (Mobbow,  J.)  62  Fed.  Rep.  840.  See,  also.  In  re  Grand  Jury, 
GwMSCDP,  J.)  62  Fed.  Rep.  828;  In  re  Grand  Jury,  (Ross,  J.)  62  Fed.  Rep. 
BU,    See  cases  dted  in  next  section. 
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8.  Duty  of  railroad  company  aa  to  carrying  mails  in  case  of  strikes 
and  boycotts  on  the  road. —  Where  the  regular  passenger  trains  of  a  rail- 
road have  been  designated  for  the  carrying  of  mail,  failure  of  the  railroad  to 
run  other  trains  for  that  purpose  is  not  in  violation  of  the  statute  against 
obstruction  and  interruption  of  the  mail.    In  re  Qrand  Jury,  (S3  Fed.  Rep.  834. 

The  railway  is  a  great  public  highway,  and  the  duty  of  the  railroad  com* 
pany  as  a  common  carrier  is  first  to  the  public.  The  road  must  be  kept  in 
operation  for  the  accommodation  of  the  public,  if  it  is  possible  to  do  so  with 
the  force  and  appliances  within  reach.  Any  negligence  in  this  respect  is  not 
excused  by  temporary  difficulties  capable  of  being  promptly  removed.  In  re 
Grand  Jury,  62  Fed.  Hep.  840. 

Where  the  transportation  of  malls  and  interstate  commerce  has  long  been 
interrupted  by  the  refusal  of  the  employees  of  the  railway  company  to  move 
trains  carrying  Pullman  cars,  it  is  the  duty  of  the  railway  company  to  use 
every  effort  to  move  the  mails  and  interstate  commerce,  without  regard  to  the 
make-up  of  regular  trains;  and  any  willful  failure  to  perform  this  duty  is  a 
violation  of  the  statute.    Ibid. 

9.  Gk>ntempt  of  court  by  interfering  with  a  railroad  in  the  hands  of 
receiver. —  Any  willful  attempt,  with  knowledge  that  a  railroad  is  in  the 
hands  of  the  court,  to  prevent  or  impede  the  receiver  thereof  appointed  by  the 
court  from  complying  with  the  order  of  the  court  in  running  the  road,  which 
is  imlawf ul,  and  which,  as  between  private  individuals,  would  give  a  right  of 
action  for  damages,  is  a  contempt  of  the  order  of  the  court.  Taft,  J., 
Thomas  v.  Cincinnati,  etc.,  R  Co.,  62  Fed.  Rep.  808.  Maliciously  inciting 
employees  of  a  receiver,  who  is  operating  a  railroad  imder  order  of  the  court, 
to  leave  his  employ*,  in  pursuance  of  an  unlawful  combination  to  prevent  the 
operation  of  the  road,  thereby  inflicting  injuries  on  its  business,  for  which 
damages  would  be  recoverable  if  it  were  operated  by  a  private  corporation,  is 
a  contempt  of  the  court.  Ibid.  Such  inciting  to  carry  out  an  unlawful  con- 
spiracy is  not  protected  by  constitutional  guaranties  of  the  right  of  assembly 
und  free  speech,  and  is  not  less  a  contempt  because  effected  by  words  only,  if 
the  obstruction  to  the  operation  of  the  road  by  the  receiver  is  unlawful  and 
malicious.  Ibid.  Other  cases  holding  that  any  unlawful  interference  with 
the  operation  of  a  railroad  in  the  hands  of  a  receiver  is  a  contempt  of  court 
are  the  following:  Secor  v.  Railroad  Co.,  7  Biss.  518;  United  States  v.  Kane, 
28  Fed.  Rep.  748;  In  re  Doolittle,  23  Fed.  Rep.  544;  In  re  Higgins,  27  Fed. 
Rep.  443. 

10.  Bailroads  in  hands  of  receivers — wages  and  terms  of  employ* 
ment — supervision  by  court. — Where  the  property  of  a  railway  or  other 
corporation  is  being  administered  by  a  receiver  under  the  superintending 
power  of  a  court  of  equity,  it  is  competent  for  the  court  to  adjust  difficulties 
between  the  receiver  and  his  employees,  which,  in  the  absence  of  such  adjust- 
ment, would  tend  to  injure  the  property  and  to  defeat  the  purpose  of  the 
receivership.  Waterhouse  v.  Comer,  55  Fed.  Rep.  149;  Thomas  v.  Cincin- 
nati, etc.,  R.  Co.,  62  Fed.  Rep.  669. 

Employees  of  a  receiver  alleging  grievances  against  him  may  be  heard  by 
the  court  upon  making  proper  application  therefor,  and  if  it  is  of  opinion  that 
the  allegations  demand  further  investigation  it  will  order  the  receiver  to 
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answer  the  same,  and  from  these  pleadings  will  determine  whether  the  issue 
is  one  requiring  a  formal  investigation  by  the  taking  of  evidence.  Continental 
Trust  Co.  V.  Toledo,  etc.,  R.  Co.,  69  Fed.  Rep.  514.  Upon  complaint  by  the 
employees  of  a  railroad  receiver  in  respect  to  a  reduction  of  their  wages,  the 
court  will  not  interfere  to  reverse  the  receiver's  administration  by  settling  the 
details  of  the  complaints,  involving,  as  this  would,  an  extensive  investigation 
of  administrative  details,  but  if  an  abuse  of  discretion  is  noade  manifest,  will 
select  a  new  receiver,  to  whom  such  matters  may  more  satisfactorily  be 
intrusted.  Ibid.  When  the  court  appoints  a  receiver  to  carry  on  a  business, 
it  necessarily  commits  to  his  discretion  the  management  of  all  administrative 
details  relating  thereto,  and  will  not  interfere  therewith  unless  an  abuse  of 
discretion  is  made  to  appear.    Ibid. 

Where  a  receiver  petitions  for  a  reduction  of  employees'  wages,  the 
employees  concerned  should  be  notified  and  accorded  a  hearing.  United 
States  Trust  Co.  v.  Omaha,  etc.,  R.  Co.,  63  Fed.  Rep.  787;  Ames  v.  Union 
Pac.  R.  Co.,  60  Fed.  Rep.  674.  Where  the  wages  paid  to  faithful  and  compe- 
tent employees  of  a  railroad  in  the  hands  of  a  receiver  are  not  shown  to  be 
excessive  for  the  labor  performed,  and  are  not  higher  than  the  wages  paid  to 
like  employees  on  other  lines  of  similar  character,  operated  under  like  con- 
ditions through  the  same  country,  the  court  will  not,  against  the  protest  of  its 
said  employees,  reduce  their  wages  because  of  Inability  of  the  railroad  to  pay 
dividends  or  interest,  even  though  present  opportunity  exists  for  securing 
other  employees  for  less  wages.  United  States  Trust  Co.  v.  Omaha,  etc.,  R» 
Co.,  63  Fed.  Rep.  787. 

Previous  to  the  appointment  of  receivers  of  a  company  operating  an  exten- 
sive railroad  system,  the  relations  between  it  and  its  employees,  and  their 
rates  of  wages,  had  been  determined  mainly  by  certain  rules,  regulations  and 
schedules,  which  had  remained  substantially  unchanged  for  years,  and  which 
were  the  results  of  conferences  between  the  managers  of  the  railroad  and  rep- 
resentatives of  organizations  of  the  employees.  One  of  such  rules  and  regu* 
lations  was  that  no  change  should  be  made  in  them,  or  in  the  rate  of  wages, 
without  certain  notice  to  the  organization  whose  members  would  be  affected. 
Held,  that  the  schedules  of  wages  must  be  presumed  to  be  reasonable  and 
Just,  and  that  new  and  reduced  schedules,  adopted  by  the  receivers  without 
notice  to  the  employees  or  their  representatives,  would  not  be  approved  by 
the  court,  although  recommended  by  a  majority  of  the  receivers,  one  only  of 
them  being  a  practical  railroad  manager,  and  he  testifying  that  the  new  sched- 
ules should  not  be  put  in  force  without  some  modifications,  and  it  appearing 
that  the  allowances  made  by  the  existing  schedules  were  in  fact  just  and 
equitable,  when  all  the  conditions  were  considered.  Ames  v.~  Union  Pac.  R. 
Co.,  62  Fed.  Rep.  7. 

A  reduction  of  wages  by  a  receiver  was  approved  in  Thomas  v.  Cincinnati, 
etc.,  R  Co.,  62  Fed.  Rep.  17. 

A  receiver  of  a  railroad  is  not  bound  by  an  agreement,  made  before  his 
appointment,  between  the  railroad  company  and  its  employees,  whereby  the 
latter  are  not  to  be  discharged  except  for  cause,  to  be  determined  by  arbitra- 
tors.   In  re  Seattle,  L.  S.  &  E.  R.  Ca,  61  Fed.  Rep.  541. 

11.  Beinstatement  of  striking  employees  by  receiver  —  when  not 
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ordered  by  the  court.—*- Employees  of  receiyers  of  a  lailroad  joined  in  » 
general  strike,  without  grieyance  of  their  own,  for  the  purpose  of  compelUng, 
by  obstruction  of  trayei  and  hindrance  to  traffic,  parties  to  one  side  of  a  pend- 
ing controversy  to  yield  actual  or  supposed  rights,  quitting  the  service  under 
such  circumstances  as  made  it  necessary  to  fill  their  places  in  order  to  continue 
the  operation  of  the  road.  Held,  that  the  court  should  not,  by  reason  of 
their  past  services,  direct  the  receivers  to  reinstate  them,  as  they  had  not  been 
discharged  for  fault,  and  their  reinstatement  wooid  displace  competent  and 
worthy  men,  who  had  worked  during  the  strike  under  abuse  from  crowds  in 
sympathy  with  the  strikers.  Nor  was  an  order  for  their  re-employment  in 
other  positions  necessary,  where  without  it  they  would  be  called  upon  to  fill 
vacancies  as  they  should  occur.    Booth  v.  Brown,  62  Fed.  Rep.  794. 


"Webster  v.  Fitchbubo  R.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  May  17,  18M.) 

Railboad  oomfakibs  as  cabribbs.  Who  abb  PABSSNGEBa.  Ikcb^ 
TXON  OF  THE  BBLATioN.  A  person,  in  possession  of  a  ticket,  who,  while 
running  from  the  street,  across  the  company's  tracks,  outside  the  passenger 
station,  apparently  to  catch  a  train  about  to  start,  is  struck  and  killed  by 
another  train,  has  not  become  a  passenger. 

ACTION  by  Elizabeth  S.  Webster,  administratrix  of  the  estate  of 
William  Webster,  against  theFitchburg  Bailroad  Company, 
for  damages  for  the  death  of  intestate  by  defendant's  negligence. 
Verdict  directed  for  defendant,  and  plaintiff  excepts. 


George  TT.  Moore^  Scumv^  J,  Elder  and  Stephen,  H,  Tyng^ 
for  plaintiff.     Oeo.  A,  Torrey^  for  defendant. 

Knowlton,  J.  At  the  trial  the  plaintiff  relied  solely  on  her 
connt  under  Public  Statutes,  chapter  Y3,  section  6,  in  which  she 
alleged  that  her  intestate  was  a  passenger  on  the  defendant's  rail- 
road, and  the  only  question  in  the  case  is  whether  there  was  evi- 
dence to  warrant  the  jury  in  finding  that  he  was  a  passenger. 
He  had  in  his  pocket  a  ten-trip  ticket,  which  entitled  him  to  ride 
over  the  defendant's  railroad  between  Boston  and  the  station  in 
Somerville  where  the  accident  happened ;  and,  immediately  before 
he  was  struck  and  killed,  he  was  running  very  rapidly,  from  the 
direction  of  the  public  street,  across  the  defendant's  premises  oat> 
side  of  the  passenger  station,  to  a  track  on  which  was  an  incom- 
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ing  train,  apparently  with  view  to  take  another  train,  which  was 
about  to  start  for  Boston,  on  the  track  beyond.  It  is  contended 
in  behalf  of  the  plaintiff  that,  inasmuch  as  he  had  previously 
obtained  a  ticket,  and  was  on  the  defendant's  premises,  in  a  place 
designed  for  the  use  of  passengers,  outside  of  the  station,  and  was 
about  to  take  a  train,  he  had  become  a  passenger. 

One  becomes  a  passenger  on  a  railroad  when  he  puts  himself 
into  the  care  of  the  railroad  company,  to  be  transported  under  a 
contract,  and  is  received  and  accepted  as  a  passenger  by  the  com- 
pany. There  is  hardly  ever  any  formal  act  of  delivery  of  one's 
person  into  the  care  of  the  carrier,  or  of  acceptance  by  the  carrier 
of  one  who  presents  himself  for  transportation,  and  so  the  exist- 
ence of  the  relation  of  passenger  and  carrier  is  commonly  to  be 
implied  from  circumstances.  These  circumstances  must  be  such 
as  to  warrant  an  implication  that  the  oile  has  offered  himself  to 
be  carried  on  a  trip  about  to  be  made,  and  that  the  other  has 
accepted  his  offer,  and  has  received  him  to  be  properly  cared  for 
until  the  trip  is  begun,  and  then  to  be  carried  over  the  raUroad. 
A  railroad  company  holds  itself  oat  as  ready  to  receive  as  pass- 
engers all  persons  who  present  themselves  in  a  proper  condition, 
and  in  a  proper  manner,  at  a  proper  place,  to  be  carried.  It 
invites  everybody  to  come  who  is  willing  to  be  governed  by  its 
rules  and  regulations.  In  a  case  like  this  the  question  is  whether  the 
person  has  presented  himself  in  readiness  to  be  carried,  under  such 
circumstances,  in  reference  to  time,  place,  manner  and  condition, 
that  the  railroad  company  must  be  deemed  to  have  accepted  him 
as  a  passenger.  Was  his  conduct  such  as  to  bring  him  within 
the  invitation  of  the  railroad  company  ?  In  Dodge  v.  Steamship 
Co.,  148  Mass.  207 ;  19  N.  E.  Rep.  373,  it  was  said  that  "  when 
one  has  made  a  contract  for  passage  upon  the  vehicle  of  a  com- 
mon carrier,  and  has  presented  himself,  at  a  proper  place,  to  be 
transported,  his  right  to  care  and  protection  begins."  In  this 
statement  it  was  assumed  that  he  would  be  in  a  proper  condition^ 
and  present  himself  in  a  proper  manner.  If  his  condition  should 
render  him  unfit  to  be  in  the  presence  of  passengers  on  the  train, 
or  if  he  should  present  himself  while  doing  something  which 
would  expose  himself  or  others  to  great  danger  from  the  cars  or 
engines  of  the  carrier,  he  would  not  be  within  the  invitation  of 
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the  railroad  company,  and  it  would  not  be  expected  to  accept  him 
as  a  passenger.  In  the  present  case,  after,  the  arrival  of  the 
plaintiff's  intestate  on  the  defendant's  premises,  there  was  no  time 
when  he  presented  himself  in  a  proper  manner  to  be  carried.  He 
was  all  the  time  running  rapidly,  without  precautions  for  his 
safety,  towards  a  point  directly  in  front  of  an  incoming  train. 
He  did  not  put  himself  in  readiness  to  be  taken  as  a  passenger, 
and  present  himself  in  a  proper  way.  If  we  treat  his  approach 
as  a  request  for  passage,  and  if  we  conceive  of  the  railroad  com- 
pany as  being  present,  and  speaking  by  a  representative  who  saw 
him,  there  was  no  instant  when  the  answer  to  his  request  would 
not  have  been :  "  We  will  not  accept  you  as  a  passenger  while, 
you  are  exposing  yourself  to  such  peril.  We  do  not  invite  per- 
sons to  become  passengers  while  they  are  rushing  into  danger  in 
saoh  a  way."  The  law  will  not  imply  a  contract  by  a  railroad 
company  to  assume  responsibilities  for  one  as  a  passenger  from 
such  facts  as  appear  in  this  case.  Dodge  v.  Steamship  Co.,  ubi 
supra ;  Merrill  v.  Railroad  Co.,  139  Mass.  238 ;  IKE.  Rep. 
548 ;  Com.  v.  Boston  &  M.  R.  Co.,  129  Mass.  500 ;  Warren  v. 
Railroad  Co.,  8  Allen,  227;  Baltimore  Traction  Co.  v.  State, 
(Md.)  28  Atl.  Rep.  397.    Exceptions  overruled.* 

Bailroad  companies — what  conBtitutes  the  relation  of  carrier  and 
-paaaenger  —  inception  of  the  relation. —  It  is  difficult  to  lay  down  any  gen- 
eral rules  upon  these  questions.  The  following  cases  will  be  found  in  point : 
Buffett  V.  Troy  &  Boston  R.  Co.,  40  N.  Y.  168 :  June  v.  Boston  &  Albany  R. 
Co.,  158  Mass.  79;  Gordon  v.  Grand  St.  &  N.  R.  Co.,  40  Barb.  546;  North 
Chicago  Street  R.  Co.  v.  Williams,  140  Bl.  275;  29  N.  E.  Rep.  672;  Johns  v. 
Charlotte,  etc.,  R.  Co.,  89  S.  C.  162;  17  S.  E.  Rep.  698;  Norfolk  <&  W.  R.  Co. 
Y.  GaUigher,  89  Va.  689;  16  S.  E.  Rep.  985;  Mellquist  v.  The  Wasco,  53  Fed. 
Rep.  516;  Rogers  v.  Kennebec  Steamship  Co.,  ante,  p.  882.  See,  generally,. 
Hutchinson  Carr.  §  554;  2  Wood  Ry.  §  298;  24  L.  R  A.  521,  note. 

In  Allender  7.  Chicago,  R.  I.  &  P.  R.  Co.,  87  Iowa,  264,  the  plaintiff  went 
to  the  station  to  take  passage  in  the  caboose  of  a  freight  train,  as  she  had  been 
previously  informed  by  the  ticket  agent  she  could  do.  She  offered  to  pur- 
chase a  ticket,  but  he  informed  her  she  could  pay  on  the  train,  and  he  pointed 
out  the  caboose  and  directed  her  to  get  on,  but  did  not  go  with  her  or  assist 
her.  Being  Inexperienced,  and  not  seeing  any  way  to  get  on  the  car  as  she 
approached  it,  ethe  attempted  to  pass  round  it,  and  in  doing  so,  was  injured  by 
cars  being  backed  against  it.  It  was  held  that  the  relation  of  passenger 
existed,  though  she  had  not  purchased  a  ticket  or  entered  the  car. 

*  Reported  in  161  Mass.  298;  87  N.  E.  Rep.  166. 
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A  nulroad  company,  for  ita  coavenience  and  that  of  BhipperSi  had  con- 
structed, at  the  termination  of  its  track  on  Black  river,  an  elevator,  or  plat- 
form car,  which  was  used  in  lowering  and  raisinfl^  freight,  on  an  incline  track 
extending  from  its  depot,  on  the  bank,  to  the  water's  edge;  and  the  plaintiff's 
husband,  having  prepared  for  shipment  a  small  cargo  of  fish,  and  placed  same 
on  platform  of  the  elevator,  undertook  to  ride  thereon,  without  defendant's 
consent,  up  to  the  station,  when  the  wire  rope  by  means  of  which  the  car  was 
operated  suddenly  broke,  while  the  car  was  ascending,  and  caused  the  injuiy 
and  death  of  deceased.  Held,  plaintiff  cannot  recover,  because  the  deceased 
was  not  a  passenger,  and  no  contractual  or  quasi  contractual  relations  existed 
between  him  and  the  defendant,  he  being  a  mere  stranger  or  trespasser  on  the 
company's  property.  Snyder  v.  Natchez  R.  &  T.  Co.,  42  La.  Ann.  802;  7 
South.  Rep.  682.  If  a  person,  by  his  own  solicitation  or  consent,  is  carried 
upon  a  vehicle  or  conveyance  which  is  not  used  for  the  purpose  of  passenger 
carriage,  there  can  be  no  presumption  that  he  was  a  passenger,  although  the 
owner  be  a  conunon  carrier  of  passengers  by  other  and  different  means  of  oon« 
veyanoe.    Ibid. 
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(Supreme  Court  of  Illinois,  April  2,  1894.) 

1.    COIOCON  CABBIBRS.      ACT  TO  BBOULATE  SALE  OF  TICKETS  AND  FBBVBKT 

TICKET  sCALFmo.  Validitt.  An  act  of  Illinois  requiring  owners  of  rail- 
roads and  steamboats  to  provide  each  ticket  agent  with  a  certificate  of  author- 
ity, and  to  redeem  tickets  which  are  wholly  or  partly  unused,  and  forbidding 
persons  not  having  such  certificates  to  sell  such  tickets,  except  that  any  one 
who  has  bought  a  ticket  from  a  certified  agent,  with  the  bona  fide  intention  of 
traveling  upon  the  same,  may  sell  it,  is  not  unconstitutional  as  depriving  any 
person  of  property  without  due  process  of  law,  or  as  impairing  the  obligation 
of  contracts. 

2.  The  act  is  not  in  conflict  with  the  Federal  Constitution,  as  interfering 
with  interstate  commerce,  though  it  applies  to  tickets  entitling  the  holder  to 
travel  on  any  railroad  or  steamboat,  "  whether  the  same  be  situated,  operated 
or  ovmed  within  or  without  the  limits  of  this  state." 

8.  Nor  is  the  act  in  conflict  with  that  provision  of  the  State  Constitution, 
which  prohibits  the  general  assembly  from  "granting  to  any  corporation, 
association  or  individual  any  special  or  exclusive  privilege,  immunity  or  fran- 
chise whatever." 

Hill  <&  Ma/rtm^  for  plaintiff  in  error.  Mcmrice  T,  Moloney^ 
Attomey-Oeneral^  and  J.  M.  Herbert^  States  Attorney  (TT.  8. 
Forrest  and  M.  Hosenthal,  of  counsel),  for  the  people. 

Maobudeb,  J.  This  was  an  indictment  against  plaintiff  in  error 
for  wrongfully  and  unlawfully  selling  to  one  L.  H.  Myers  one 
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certain  railroad  ticket,  entitling  the  holder  thereof  to  travel  upon 
the  Illinois  Central  railroad  from  Cairo,  in  Illinois,  to  Chicago,  in 
the  same  state,  in  violation  of  the  following  statute  of  Illinois : 

"  An  act  to  prevent  frauds  upon  travelers  and  owner  or  owners 
of  any  railroad,  steamboat  or  other  conveyance  for  the  transporta- 
tion of  passengers.  Approved  April  19,  1875.  In  force  July  1, 
1875. 

"  Section  1.  Be  it  enacted  by  the  people  of  the  state  of  Illinois, 
represented  in  the  general  assembly :  That  it  shall  be  the  duty  of 
the  owner  or  owners  of  any  railroad  or  steamboat  for  the  trans- 
portation of  passengers,  to  provide  each  agent  who  may  be  author- 
ized to  sell  tickets  or  other  certificates  entitling  the  holder  to 
travel  upon  any  railroad  or  steamboat,  with  a  certificate  setting 
forth  the  authority  of  such  agent  to  make  such  sales,  which  cer- 
tificate shall  be  duly  attested  by  the  corporate  seal  of  the  owner 
of  such  railroad  or  steamboat. 

"  Sec.  2.  That  it  shall  not  be  lawful  for  any  person  not  pos- 
sessed of  such  authority,  so  evidenced,  to  sell,  barter  or  transfer 
for  any  consideration  whatever,  the  whole  or  any  part  of  any 
ticket  or  tickets,  passes  or  other  evidences  of  the  holder's  title  to 
travel  on  any  railroad  or  steamboat,  whether  the  same  be  situated, 
operated  or  owned  within  or  without  the  limits  of  this  state. 

"  Sec.  3.  That  any  person  or  persons  violating  the  provisions  of 
the  second  section  of  this  act  shall  be  deemed  guilty  of  misde- 
meanor, and  shall  be  liable  to  be  punished  by  a  fine  not  exceed- 
ing five  hundred  dollars,  and  by  imprisonment  not  exceeding  one 
year,  or  either  or  both,  in  the  discretion  of  the  court  in  which 
such  person  or  persons  shall  be  convicted. 

"  Sec.  4.  That  it  shall  be  the  duty  of  every  agent  who  shall  be 
authorized  to  sell  tickets,  or  parts  of  tickets,  or  other  evidences 
of  the  holder's  title  to  travel,  to  exhibit  to  any  person  desiring  to 
purchase  a  ticket,  or  to  any  officer  of  the  law  who  may  request 
him,  the  certificate  of  his  authority  thus  to  sell,  and  to  keep  said 
certificate  posted  in  a  conspicuous  place  in  his  office  for  the  infor- 
mation of  travelers. 

"  Sec.  5.  That  it  shall  be  the  duty  of  the  owner  or  owners  of  a 
railroad  or  steamboat,  by  their  agents  or  managers,  to  provide  for 
the  redemption  of  the  whole,  or  any  parts  or  coupons  of  any 
ticket  or  tickets,  as  they  may  have  sold,  as  the  purchaser,  for  any 
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reason,  has  not  nsed,  and  does  not  desire  to  use,  at  a  rate  which 
shall  be  equal  to  the  difference  between  the  price  paid  for  the 
whole  ticket  and  the  cost  of  a  ticket  between  the  points  for  which 
the  proportion  of  said  ticket  was  actnall j  used ;  and  the  sale  hj 
any  person  of  the  nnused  portion  of  any  ticket,  otherwise  than 
by  the  presentation  of  the  same  for  redemption,  as  provided  for 
in  this  section,  shall  be  deemed  to  be  a  violation  of  the  provisions 
of  this  act,  and  shall  be  punished  as  is  hereinbefore  provided ; 
provided,  that  this  act  shall  not  prohibit  any  person  who  has  pur- 
chased a  ticket  from  any  agent  authorized  by  this  act,  with  the 
bona  fide  intention  of  traveling  upon  the  same,  from  selling  any 
part  of  the  same  to  any  other  person. 

"  Sec.  6.  Any  railroad  or  steamboat  company  that  shall,  by  any 
of  its  ticket  agents  in  this  state,  refuse  to  redeem  any  of  its 
tickets  or  parts  of  tickets  as  prescribed  in  section  5  of  this  act 
shall  pay  a  fine  of  five  hundred  dollars  for  each  offense,  to  the 
people  of  the  state  of  Illinois,  and  it  shall  be  unlawful  for  said 
company,  subsequent  to  such  refusal,  to  sell  any  ticket  or  tickets  in 
this  state  until  such  fine  is  paid."     2  Starr  &  C.  St.  1951. 

The  defendant,  before  pleading  to  the  iadictment,  moved  to 
quash  it,  upon  the  alleged  ground  that  said  act  was  in  contraven- 
tion of  the  Constitutions  of  the  United  States  and  of  the  state  of 
Illinois;  but  said  motion  was  overruled,  and  exception  taken. 
The  court  refused  to  give  for  the  defendant  an  instruction  to  the 
effect  that  said  act  was  in  contravention  of  said  Constitutions, 
and,  therefore,  void,  to  which  refusal  defendant  excepted.  The 
jury  found  the  defendant  guilty.  Motions  for  new  trial  and  in 
arrest  of  judgment  were  overruled,  to  which  exception  was  taken ; 
and  judgment  was  entered  upon  the  verdict,  fining  defendant  $500, 
to  which,  also,  exception  was  taken.  The  subject  presented  for 
consideration  m  the  constitutionality  of  the  above  act,  and  we  will 
consider  the  objections  to  its  vahdity  in  the  order  in  which  they 
are  presented  by  the  counsel  for  plaintiff  in  error  in  their  brief. 

1.  It  is  contended  that  the  act  violates  section  2  of  article  2  of 
the  Constitution  of  Illinois,  which  provides  that  ^^  no  person  shall 
be  deprived  of  life,  liberty  or  property  without  due  process  of 
law/'  and  that  it  also  violates  the  provisions  of  a  similar  character 
in  the  Federal  Constitution.  Const.  IT.  S.  arts.  5, 14,  Amend.  (1 
Starr  &  C.  St.  36,  38,  30).    The  position  of  counsel  is  that,  when 
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• 
a  man  purchases  tickets  or  other  certificates  entitiing  the  holder 

to  travel  upon  any  railroad,  etc.,  as  stated  in  the  act,  snch  tickets 
are  his  property,  and  that  the  legislature  has  no  authority  to  pass 
an  act  depriving  the  holder  of  such  property  of  the  right  to  sell 
it  to  whom  he  pleases.  The  Constitution  does  not  say  that  the 
disposition  of  property  may  not  be  limited  or  regulated  when  the 
interests  of  the  public  so  require,  but  that  no  person  shall  be 
"  deprived "  of  his  property  without  due  process  of  law.  The 
phrase  "  due  process  of  law  "  is  the  equivalent  of  the  words  "  law 
of  the  land,"  as  used  in  Magna  Charta,  and  means  "  in  the  due 
course  of  legal  proceedings  according  to  those  rules  and  forma 
which  have  been  established  for  the  protection  of  private  rights." 
Board  of  Ed.  v.  Bakewell,  122  111.  329 ;  10  N.  E.  Kep.  378 ;  Rhine- 
hart  V.  Schuyler,  2  Gilman,  473  ;  Davidson  v.  New  Orleans,  96 
XJ.  S.  97 ;  Cooley  Const.  Lim.  (5th  ed.)  marg.  p.  356,  top  p.  435. 
An  act  of  the  legislature  is  not  necessarily  the  "  law  of  the  land." 
A  state  cannot  make  anything  ^'  due  process  of  law  "  which,  by 
its  own  legislation,  it  declares  to  be  such.  An  act  of  the  legisla- 
ture which  transfers  the  property  of  one  man  to  another  without 
his  consent  is  not  a  constitutional  exercise  of  legislative  power, 
because,  if  effectual,  it  operates  to  deprive  a  man  of  hia 
property  without  "  due  process  of  law."  Davidson  v.  New 
Orleans,  supra;  Taylor  v.  Porter,  4  Hill,  140;  Bohn  v.  Har- 
ris, 130  111.  525;  22  K  E.  Kep.  587;  Ervine's  Appeal,  16 
Penn.  St.  256;  Hoke  v.  Henderson,  4  Dev.  1.  If,  there- 
fore, the  above  act  of  1875  operates  to  deprive  the  holder 
of  a  legally-purchased  ticket  of  his  property  rights  therein,  it 
must  be  declared  to  be  void.  But,  upon  turning  to  section  5  of 
the  act,  we  find  that  it  authorizes  the  original  purchaser  of  a  ticket 
from  an  authorized  agent  to  resell  the  whole  or  any  unused  part 
of  such  ticket  to  the  owner  of  the  railroad  or  steamboat  who  sold 
it  to  him,  or  to  sell  any  part  of  it  to  any  other  person,  if  the 
original  purchase  of  it  from  the  agent  was  with  the  bona  fide 
intention  of  traveling  upon  it.  The  purchaser  is  entitled  to  have 
his  ticket  redeemed  by  the  railroad  or  steamboat  owner  at  a  rate 
fixed  by  the  terms  of  section  5,  but  his  right  of  sale  is  not  even 
limited  to  such  owner,  provided,  only,  his  purchase  was  made  in 
the  mode  and  for  the  purpose  stated  in  the  proviso  to  the  section. 
In  view  of  the  provisions  contained  in  sections  5  and  6.  we  fail 
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to  flee  how  the  owner  of  the  ticket  is  deprived  of  his  property  in 
it  His  ticket  is  not  destroyed,  nor  is  there  any  serious  limitation 
upon  his  nse  of  it.  The  design  of  the  act,  as  stated  in  its  title,  is 
to  prevent  frauds  upon  travelers  and  owners  of  railroads,  steam- 
boats and  other  conveyances  for  the  transportation  of  passengers. 
The  business  of  a  common  carrier  is  a  public  employment.  The 
franchises  of  railroads  acting  under  charters  or  acts  of  incorpora- 
tion are  of  a  public  nature,  so  far  as  the  safety,  convenience  and 
comfort  of  passengers  are  concerned.  Eeasonable  regulations 
affecting  the  conduct  of  such  public  employments  are  fit  subjects 
for  legislative  action.  The  lawmaking  power  may  provide  means 
for  remedying  such  evils  as,  in  its  opinion,  may  exist  in  the  man- 
agement of  these  pubhc  agencies  of  transportation ;  and  in  doing 
so  it  may  sometimes  impose  restrictions,  which  are  deemed  to  be 
necessary,  upon  the  use  and  enjoyment  of  property.  A  man  is 
not  deprived  of  his  property  unless  it  is  taken  away  from  him,  so 
that  he  is  divested  of  his  title  and  possession.  To  limit  the  use 
and  enjoyment  of  property  by  legislative  action  is  not  to  take  it 
away  from  the  owner,  when  the  property  whose  use  and  enjoy- 
ment are  so  limited,  is  invested  in  a  business  affected  with  a  pubHc 
use,  or  is  used  as  an  accessory  in  carrying  on  such  business. 
Munn  V.  People,  69  111.  80;  Com.  v.  Wilson,  14  Phila.  384. 
We  are,  therefore,  of  the  opinion  that  the  act  under  consideration 
does  not  violate  section  2  of  the  bill  of  rights. 

2.  The  act  is  alleged  to  contravene  the  provisions  of  the  Fed- 
eral and  State  Constitutions  which  forbid  the  passage  of  laws 
impairing  the  obligation  of  contracts.  Const  XJ.  S.  art.  1,  §  10 ; 
Const,  ni.  art.  2,  §  14 ;  1  Starr  &  C.  St.  31,  105.  The  tickets 
proven  to  have  been  sold  by  the  plaintiff  in  error  contain  only 
the  name  of  the  railroad  company,  the  words  "  Cairo  to  Chicago," 
the  signature  of  the  general  ticket  agent,  and  certain  figures  or 
numbers.  It  has  been  held  that  such  a  ticket  is  not  a  contract, 
but  merely  the  evidence  of  a  contract,  or  a  mere  receipt  taken  or 
voucher  adopted  for  convenience,  to  show  that  the  passenger  has 
paid  his  fare  from  one  place  to  another.  Logan  v.  Railway  Co., 
12  Am.  &  Eng.  R  Cas.  141 ;  2  Redf.  R.  R.  (6th  ed.)  303 ;  Ray 
N^.  Imp.  Dut  495;  Com.  v.  Wilson,  supra.  But,  if  it  be 
admitted  that  the  ticket  is  a  contract,  the  statute  would  only  be 
inoperative  and  of  no  effect  as  to  contracts  existing  at  the  time  of 
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its  passage.  It  would  be  valid  and  constitntional  as  to  future 
contracts.  It  cannot  be  said  that  the  act  of  1875  impaired  the 
obligation  of  any  contract  connected  with  the  tickets  upon  the  sale 
of  which  the  present  indictment  is  predicated.  The  tickets  sold 
by  plaintifE  in  error  were  issued  by  the  railroad  company  in  1893 
—  eighteen  years  after  the  passage  of  the  act.  The  plaintiff  in 
error  must  be  presumed  to  have  known  that  the  sales  of  the  tickets 
by  him  were  criminsd  acts.  Fry  v.  State,  63  Ind.  562 ;  Com.  v. 
Wilson,  supra. 

3.  The  act  is  charged  with  contravening  the  3d  clause  of 
section  8  of  article  1  of  the  Federal  Constitution,  which  confers 
upon  congress  the  power  to  regulate  commerce  among  the  several 
states.  1  Starr  &  C.  St.  30.  In  the  present  case  the  tickets  sold 
only  entitled  the  holder  to  travel  between  points  located  wholly 
within  the  state  of  Illioois.  But  the  portion  of  the  act  upon 
which  the  present  objection  is  founded  is  the  prohibition  con- 
tained in  the  2d  section,  against  the  sale  of  tickets  entitling 
the  holder  to  travel  on  any  railroad  or  steamboat,  "  whether  the 
same  be  situated,  operated  or  owned  within  or  without  the  limits 
of  this  state."  It  is  held  by  the  Supreme  Court  of  the  United 
States  that  interstate  commerce,  the  regulation  of  which  is  within 
the  exclusive  power  of  congress,  includes  interstate  transportation 
of  passengers.  But  the  deposit  in  congress  of  the  power  to  regu- 
late commerce  between  the  states  was  not  intended  to  deprive  the 
states  of  their  police  power.  Under  its  police  power,  a  state  may 
legislate  to  promote  domestic  order,  morals  and  safety ;  to  protect 
the  lives,  limbs,  quiet  and  property  of  all  persons  within  the  state ; 
to  secure  the  general  comfort,  health  and  property  of  the  state ; 
to  prevent  crime,  pauperism,  disturbance  of  the  peace,  and  all 
forms  of  social  evils.  The  state  cannot  invade  the  domain 
of  the  national  government,  or  assume  powers  properly  belong- 
ing to  congress.  In  relation  to  the  subject  of  commerce, 
including  interstate  passenger  travel,  the  state  cannot  place 
any  obstacle  in  the  way  of  the  travel,  or  impose  any  bur- 
den upon  it.  But  many  acts  of  a  state  may  affect  or  influ- 
ence commerce  without  amounting  to  a  regulation  of  it 
State  legislation,  which  is  not  an  obstacle  to  interstaibe  com- 
merce, and  imposes  no  burden  upon  it,  and  whicli  comes  within 
a  proper  exercise  of  the  police  power,  is  not  unconstitutional,  as 
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infringmg  upon  the  powers  of  congress.  The  act  of  1875  is,  we 
think,  sach  a  species  of  state  legislation.  The  duties  which  it 
imposes  upon  the  carriers  therein  named,  and  their  agents,  can- 
not interfere  with  the  freedom  of  interstate  travel.  Such  travel 
is  not  impeded  because  tickets  are  required  to  be  purchased  from 
agents  of  the  carrier  who  are  provided  with  certificates  of  their 
authority.  The  limitation  of  the  sale  of  tickets  to  such  agents 
may  be  a  restraint  upon  the  business  of  scalpers  and  ticket 
brokers,  but  cannot  be  regarded  as  a  burden  upon  interstate  com- 
merce. If  the  body  of  the  act  of  1875  be  read  in  connection 
with  its  title,  it  must  have  been  the  opinion  of  the  legislature 
that  the  restriction  of  sales  of  tickets  to  authorized  agents  was 
necessary  to  prevent  frauds  upon  travelers  and  carriers,  and  to 
remedy  the  evils  growing  out  of  the  practices  of  scalpers  and 
ticket  brokers,  as  described  by  Mr.  Bay  in  his  work  on  Negli- 
gence of  Imposed  Duties,  Passenger  Carriers  (at  pages  from  491 
to  498  inclusive).  Viewed  in  this  light,  the  act  in  question 
amounts  to  nothing  more  than  the  regulation  of  a  public  employ- 
ment under  the  police  power  of  the  state.  The  business  of  the 
carrier  being  a  proper  subject  for  the  exercise  of  the  police  power, 
its  necessary  incidents  and  adjuncts  are  also  subject  thereto.  As 
the  issuing  and  use  of  tickets  are  required  in  such  business,  their 
sale  is  an  incident  thereof,  and  may  be  regulated  by  legislative 
action.  It  is  the  province  of  the  legislature  to  determine  the 
nature  and  character  of  such  regulations,  and  the  judiciary  is  not 
called  upon  to  consider  whether  they  are  wise  or  unwise.  The 
views  herein  expressed  are  sustained  by  the  following  authorities : 
Fry  V.  State,  supra ;  Com.  v.  Wilson,  supra ;  People  v.  Walser, 
11  Leg.  News,  12 ;  Railroad  Co.  v.  Husen,  95  U.  S.  465 ;  Patter- 
son  V.  Kentucky,  97  XJ.  S.  501 ;  Cooley  Const.  Lim.  (5th  ed.) 
marg.  pp.  574,  597.  We  do  not  think  that  the  act  violates  the 
constitutional  provision  conferring  upon  congress  the  power  to 
regulate  interstate  commerce. 

4.  It  is  claimed  that  the  act  violates  that  part  of  section  22  of 
article  4  of  the  Constitution  of  Illinois  which  provides  that  the 
general  assembly  shall  not  pass  special  laws  "  granting  to  any  cor- 
poration, association  or  individual  any  special  or  exclusive  privi- 
lege, immunity  or  franchise  whatever."  1  Starr  &  C.  St.  119, 120. 
TOL.  X. —  58 
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Counsel  contend  that  by  the  terms  of  the  act  a  certain  class  of 
persons,  namely,  railroad  ticket  agents,  are  permitted  to  sell 
tickets,  and  are  thereby  granted  a  special  privilege.  We  do  not 
think  that  there  is  any  force  in  tliis  contention.  It  is  disposed  of 
by  what  has  already  been  said  in  regard  to  the  validity  of  the  act 
as  an  exercise  of  the  police  power  of  the  state.  The  requirement 
that  tickets  shall  only  be  sold  by  agents  authorized  so  to  do  is 
merely  a  police  regulation  as  to  the  manner  in  which  the  business 
of  the  carrier  shall  be  conducted.  From  the  nature  of  things, 
only  common  carriers  can,  in  the  first  instance,  issue  or  sell  tick- 
ets for  passage  in  their  own  conveyances  or  over  their  own  lines. 
They  have  no  more  a  monopoly  of  the  ticket  business  than  a 
manufacturer  has  of  the  articles  which  he  manufactures.  The 
authority  to  the  agent  is  not  an  authority  to  sell  tickets  generally 
for  all  other  carriers,  but  only  to  sell  them  for  the  particular  cai^ 
rier  providing  the  certificate  of  authority.  The  act  would  seem  to 
impose  upon  the  carrier  a  burden,  and  not  to  grant  a  privilege  or 
immunity,  as  the  repurchase  of  unused  tickets  is  required ;  and, 
in  order  to  prevent  frauds,  the  sale  of  tickets  can  only  be  made 
through  agents  authorized  to  sell  in  the  particular  mode  desig- 
nated by  the  statute.  Substantially  the  same  phraseology  con- 
tinues in  section  1  of  the  present  act,  to  wkich  counsel  object  as 
amounting  to  special  legislation,  is  to  be  found  in  an  act  passed 
by  the  legislature  of  Indiana,  which  was  upheld  by  the  Supreme 
Court  of  that  state  as  being  consistent  with  a  constitutional  require- 
ment forbidding  the  legislative  grant  of  exclusive  privileges  or 
immunities  to  any  citizen  or  class  of  citizens.  Fry  v.  State, 
supra.  We  see  no  good  reason  for  adopting  a  different  conclu- 
sion. Nor  can  it  be  said  that  the  law  abridges  "  the  privilegea 
or  immunities  of  citizens  of  the  United  States."  Const.  U.  S. 
§  1,  art.  14,  Amend.  (1  Starr  &  C.  St.  p.  33).  The  privileges  or 
immunities  referred  to  in  the  fourteenth  amendment  of  the  Fed- 
eral Constitution  are  those  which  are  fundamental,  such  as  "  pro- 
tection by  the  government ;  the  enjoyment  of  life  and  liberty, 
with  the  right  to  acquire  and  possess  property  of  every  kind,  and 
to  pursue  and  obtain  happiness  and  safety ;  subject,  nevertheless, 
to  such  restraints  as  the  government  may  justly  prescribe  for  the 
general  good  of  the  whole."  No  privilege  or  immunity  of  the 
plaintiff  in  error  has  been  abridged  by  the  act  of  1875.     The 
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light  of  conducting  the  business  of  selling  railroad  and  steam- 
boat tickets  is  curtailed  and  hedged  about  by  certain  restrictions^ 
which  the  legislature  deemed  necessary  to  prevent  frauds  upon 
trsTelers  and  public  carriers.  But  these  restrictions  amount  only 
to  "  such  restraints  as  the  government  may  justly  prescribe  for 
the  general  good  of  the  whole."  Coi-field  v.  Coryell,  4  Wash. 
C.  C.  371;  Fed.  Cas.  No.  3,230;  Slaughterhouse  caaes,  16 
Wall  36. 

In  the  case  at  bar  our  conclusion  is  that  the  statute  of  this 
state,  above  quoted,  is  not  in  conflict  with  the  Federal  Constitu- 
tion, or  with  the  Constitution  of  the  state,  but  was  a  legitimate 
exercise  by  the  legislature  of  the  police  powers  of  the  state. 
Accordingly,  we  hold  that  no  error  was  committed  by  the  court 
below  in  its  rulings  above  indicated.  The  judgment  of  the  Cir- 
cuit Court  is  affirmed.    Affirmed.* 

IiawB  to  regulate  the  sale  of  tickets  hy  oommon  carriers  and  to  pre- 
vent ticket  brokerage  or  ticket  scalping. — The  validity  of  the  niinois  act, 
passed  upon  in  the  principal  case,  was  sustained  by  McAUiiSTSR  and  Moorb, 
JJ.,  in  People  v.  Walser,  11  Leg.  News,  12.  Similar  acts  have  been  upheld 
in  the  following  cases:  Fry  v.  State,  68  Ind.  553;  State  v.  Fry,  81  Ind.  7; 
Commonwealth  v.  Wilson,  14  Phila.  884;  27  Leg.  Int.  484;  56  Am.  &  Eng.  R. 
CSas.  280;  State  v.  Corbett.  (Minn.)  59  N.  W.  Rep.  817. 

The  act  passed  upon  in  the  Minnesota  case  differs  somewhat  from  the  lUinoia 
act.  Section  1  of  tiie  act  provides  that  the  owners  of  any  railroad  or  steam- 
boat for  the  transportation  of  passengers  shall  provide  each  agent  who  may  be 
authorized  to  sell  within  the  state  tickets  for  passage  with  a  certificate  setting 
forth  his  authority;  that  such  agent  shall  also  procure  a  license  from  the  secre- 
tary of  state  authorizing  him  to  sell  the  tickets  of  such  carrier,  and  that  he 
shall  keep  both  the  certificate  and  license  posted  in  a  conspicuous  place  in  hia 
office. 

Section  2  prohibits  any  person  not  having  such  certificate  and  license  from 
selling,  bartering  or  transferring  any  ticket  or  part  of  ticket  for  passage  on 
any  railroad  or  steamboat,  whether  the  same  be  situated  or  operated  within  or 
without  the  state. 

Section  8  provides  a  penalty  for  a  violation  of  section  2. 

Section  5  requires  the  owners  of  railroads  and  steamboats  to  redeem,  upon 
demand,  any  unused  ticket,  coupon  or  part  of  ticket,  and  prohibits  the  sale  of 
any  such  unused  tickets  or  parts  of  tickets  under  a  penalty. 

The  objections  made  to  the  validity  of  the  act  were  stated  by  the  court  as 
follows:  (1)  It  is  "  class"  legislation,  in  that  it  gives  t'O  persons  named  by  the 
carriers  the  exclusive  privilege  of  conducting  the  business  of  dealing  in  trans- 
portation tickets.    (2)  It  delegates  to  the  carriers  the  police  power  of  licensing 

*  Reported  in  149  111.  600;  86  N.  E.  Rep.  948. 
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persons  to  conduct  the  business  of  dealing  in  such  tickets.  (8)  It  depriyes  tii6 
citizen  of  his  property  in  such  tickets  without  due  process  of  law.  (4)  It  is 
an  unlawful  interference  with  interstate  commerce.  (5)  It  discriminates 
between  incorporated  and  unincorporated  carriers  of  passengers,  because  sec- 
tion 7  imposes  a  penalty  on  the  former  and  not  on  the  latter  for  refusing  to 
redeem  unused  tickets. 

The  court  disposes  of  these  objections  as  follows:  **  It  seems  to  us  that  most 
of  the  objections  to  the  act — certainly  the  first  two — are  based  upon  a  radical 
misconception  of  its  provisions,  and  of  the  character  of  transportation  tickets 
as  property.  Counsel  for  the  defendant  seems  to  assume — First,  that  such 
tickets  are  vendible  chattel  property,  which  are  the  legitimate  subject  of  barter 
and  sale,  the  same  as  any  other  chattels,  and,  second,  that  this  statute  is 
designed  to  be  a  'license  law,'  in  the  ordinary  sense  of  that  term.  With  these 
two  premises  assumed,  the  task  of  successfully  assailing  the  validity  of  the 
act  is  a  very  easy  one.  While  a  '  railroad  ticket '  is,  in  one  sense,  '  property/ 
yet  it  is  not  merchandise  or  a  chattel.  It  is  merely  the  evidence  of  the  contract 
of  the  carrier  to  transport  the  holder  between  the  points,  and  on  the  conditions, 
therein  named.  Treating  it  as  the  contract  itself,  it  is  in  the  nature  of  a  chose 
in  action.  No  one  with  whom  a  carrier  makes  such  a  contract  has  any  inherent 
constitutional  right  to  insist  that  it  should  be  assignable.  At  common  law,  all 
choses  in  action  were  nonassignable,  and  if  the  legislature  had  deemed  it  neces- 
sary, in  order  to  prevent  the  supposed  evils,  to  provide  that  all  transportation 
tickets  should  be  nontransferable,  or  even  to  prohibit  the  iBsue  of  tickets 
altogether,  and  require  carriers  of  passengers  to  collect  fare  in  cash,  we  fail  to 
aee  why  they  had  not  the  power  to  do  so. 

**  Again,  the  act  has  not  the  first  element  of  a  'license  law'  in  the  common 
meaning  of  the  term.  It  must  be  borne  in  mind  that  these  tickets  are  the  con- 
tracts, or  evidences  of  the  contracts,  of  the  carriers,  and  hence,  in  the  nature 
of  things,  can  in  the  first  instance  be  issued  or  sold  only  by  the  carriers  them- 
selves, who,  as  a  matter  of  course,  have  the  exclusive  right  to  appoint  their 
own  agents  for  that  purpose.  Now,  what  the  act  provides  is  that  the  carriera 
shall  only  issue  or  sell  their  tickets  through  agents  appointed  in  a  particular 
manner,  and  the  evidence  of  whose  appointment  has  been  authenticated  by  cer- 
tain formalities.  While  the  certificate  of  a  compliance  with  these  require- 
ments, issued  by  the  state,  is  called  a  '  license,'  yet  it  is  merely  the  evidence  of 
the  appointment  of  the  agent,  its  purpose  being  to  secure  and  preserve  public 
written  evidence  of  that  fact,  so  as  to  prevent  evasions  of  the  law,  and  to 
enable  every  one  who  buys  a  ticket  to  ascertain  whether  the  person  with  whom 
he  is  dealing  actually  represents,  and  has  authority,  to  bind  the  carrier.  The 
agent  is  given  no  authority  to  sell  or  deal  in  tickets  of  other  carriers,  but  only 
authority  to  sell  the  tickets  of  the  carrier  appointing  him,  and  providing  him 
the  certificate  of  such  authority.  So  far  from  granting  any  special  privileges 
to  the  carrier,  it  imposes  a  burden  upon  him  —  First,  by  limiting  his  right  to 
issue  or  sell  tickets  to  agents  provided  with  a  certificate  from  the  state  of  their 
authority;  and,  second,  by  requiring  him  to  repurchase  or  redeem  unused 
tickets.  And  then,  in  order  to  prevent  the  frauds  already  referred  to,  the  act 
prohibits  entirely  the  sale,  barter  or  transfer,  within  the  state,  of  the  whole  or 
any  part  of  any  ticket,  or  other  evidence  of  the  holder's  right  to  travel  on  any 
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railroad  or  steamboat,  whether  dtuated  or  operated  within  or  without  tiie 
state,  except  by  the  agent  of  the  carrier  possessing  the  certificate  of  authority 
provided  for  in  the  first  section  of  the  act. 

"  The  fact  that  the  purcliaser  of  a  ticket  is  prohibited  from  selling  it  to  whom 
he  pleases  does  not  *  deprive  him  of  his  property  without  due  process  of  law.' 
The  disposition  of  property  may  always  be  limited  or  regulated  where  pub* 
lie  interests  so  require.  The  ticket  is  not  destroyed  or  taken  from  the  holder, 
nor  is  his  right  to  ride  on  it  at  all  limited.  The  only  limitation  is  upon  his  right 
to  transfer  it.  If  he  wishes  to  ride  on  it,  which  is  the  purpose  for  which  a 
ticket  is  presumably  bought,  he  can  do  so;  but,  if  he  does  not  use  it,  his  only 
course  is  to  require  the  carrier  who  issued  it  to  redeem  it.  As  already  sug- 
gested, a  man  has  no  constitutional  right  to  insist  that  these  contracts  for  trans- 
portation  shall  be  transferable;  and  if  the  legislature  had  seen  fit  to  declare: 
that  they  should  not  be,  and  that  they  could  only  be  used  by  the  party  to  whom 
they  were  originally  issued,  they  might  have  done  so,  even  without  making  any 
provision  at  all  for  their  redemption  by  the  carrier  if  not  used.  This  might 
not  be  true  as  to  tickets,  by  their  expressed  or  implied  terms  transferable, 
purchased  before  the  passage  of  the  act ;  but  as  to  the  tickets  issued  and  pur- 
chased after  that  it  is  unquestionably  true,  for  the  statute  becomes  a  part  of 
the  contract  expressed  in  the  ticket,  and  is  inherent  in  the  property  in  it. 
Ogden  V.  Saunders,  12  Wheat.  218. 

"The  indictment  in  this  case  charges  defendant  with  selling  the  ticket 
nearly  six  months  after  the  passage  of  the  act,  and,  if  the  law  should  be 
regarded  as  invalid  as  to  tickets  issued  and  purchased  before  it  was  passed,  it 
was  for  the  defendant  to  plead  and  prove  that  he  comes  within  the  class  of 
persons  as  to  which  the  law  is  invalid,  and  that  this  ticket  was  one  as  to  which 
the  statute  does  not  operate.  A  law  may  be  entirely  valid  as  to  some  persons 
and  some  acts,  and  invalid  as  to  others,  and  its  invalidity  can  be  raised  and 
taken  advantage  of  only  by  those  who  show  that  they  have  a  right  to  question 
the  act.  They  must  show  that  their  rights  are  taken  away  by  the  law,  and 
that  as  to  them,  in  the  particular  case,  there  is  a  higher  law  in  the  Constitution 
which  supersedes  the  statute.  In  Indiana  and  Illinois  the  courts  have  upheld 
statutes  similar  to  the  one  under  consideration  in  all  material  respects,  except 
that  they  provide  that  the  acts  shall  not  prohibit  any  person  who  has  pur- 
chased a  ticket  from  any  agent  authorized  as  by  the  act  provided,  with  the 
bona  fide  intention  of  traveling  upon  the  same,  from  selling  it  to  any  other 
person.  Pry  v.  State,  68  Ind.  552 ;  Burdick  v.  People,  (111.  Sup.)  36  N.  E. 
Rep.  948.  In  these  cases  the  courts  lay  some  stress  upon  this  provision.  But 
we  are  unable  to  see  how  the  absence  of  it  affects  the  validity  of  the  act,  or 
how,  at  least  as  to  tickets  issued  after  its  passage,  it  deprives  a  person  of  his 
property  '  without  due  process  of  law.'  The  law  may  in  that  respect  be  more 
drastic ;  but  if  the  legislature  thought  that  such  an  exception  would  open  the 
door  to  evasions  of  the  law,  and  that  the  evUs  aimed  at  could  be  effectually 
lemedied  only  by  absolutely  prohibiting  any  sale  of  tickets  within  the  state 
except  by  the  carrier  himself,  through  his  agents  authorized  in  the  manner 
provided,  we  think  it  was  competent  for  them  to  so  declare. 

"  Neither  is  there  anything  in  the  objection  that,  while  the  act  prohibits  the 
sale  of  aoy  tickets  except  in  the  manner  prescribed,  it  only  provides  for  the 
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redemptioii  of  unused  tickets  of  railroads  or  steamboats  situated  or  operated, 
in  whole  or  in  part,  within  the  state.  The  limitation  of  the  provisions  as  to 
redemption  may  have  been  because  of  the  supposed  inability  of  the  state  to 
compel  redemption  by  foreign  or  nonresident  steamboat  or  railway  companies ; 
but,  as  the  sale  of  all  tickets  might  have  been  prohibited  without  any  pro- 
vision for  their  redemption,  the  act  does  not  deprive  the  holder  of  a  ticket  of 
a  nonresident  carrier  simply  because  it  leaves  him,  in  case  he  does  not  use  it, 
to  such  remedies,  if  any,  as  may  be  given  him  by  the  law  of  the  domicile  of 
the  carrier.  It  is  hardly  necessary  to  suggest  that  it  is  just  as  necessary,  in 
order  to  prevent  frauds  on  the  public,  to  regulate  the  sale,  within  the  state,  of 
tickets  of  *  nonresident '  carriers  as  of  '  resident '  ones.  We  may  add,  in  pass- 
ing, that  section  6  of  the  act  makes  it  the  duty  of  a  carrier  within  the  state  to 
redeem  tickets  sold  by  it  in  '  any  manner,'  no  matter  whether  sold  within  or 
without  the  state;  also,  that  the  word  '  owners  *  is  evidently  used  in  a  compre- 
hensive sense,  so  as  to  include  all  who  are  operating  a  railroad  or  steamboat, 
whether  as  owners  of  the  property,  or  as  lessees,  receivers  or  the  like.  What 
has  been  said  fully  covers  the  first  throe  objections  to  the  statute. 

**  Thero  is  clearly  nothing  in  the  objection  that  the  act  unlawfully  interferes 
with  interstate  conunerce.  In  the  first  place,  the  question  is  not  in  this  case, 
because  the  ticket  is  not  for  an  interstate  ride.  But,  even  if  it  was,  there 
would  be  nothing  in  the  point.  The  law  is  not  a  revenue  law,  and  is  not 
designed  to,  and  does  not,  regulate  interstate  conunerce  at  all.  It  is  a  mere 
police  regulation  of  the  sale  and  transfer  of  tickets,  designed  to  protect  the 
public  from  frauds,  and  its  interference,  if  any,  with  interstate  commerce,  is 
purely  incidental  and  accidental.  The  grant  of  power  to  congress  to  regulate 
interstate  commerce  was  never  designed  to,  and  does  not,  at  all  interfere  with 
X>olice  power  of  the  states  to  promote  domestic  order,  to  prevent  crime  and  to 
protect  the  lives  and  property  of  its  citizens,  although  such  regulations  may 
indirectly  operate  upon  and  affect  interstate  commeroe.  Such  regulations  are 
valid  in  spite  of  their  operation  on  commerce,  and  the  right  to  pass  them  does 
not  originate  from  any  power  in  the  state  to  regulate  commerce.  The  books 
are  so  full  of  cases  to  this  effect  that  the  citation  of  authorities  in  support  of 
the  proposition  is  unnecessary. 

''Neither  is  there  anything  in  the  last  objection.  If  defendant  is  correct  in 
his  construction  of  section  7,  that  it  only  imposes  a  penalty,  in  favor  of  the 
state,  upon  incorporated  carriers  for  a  refusal  to  redeem  unused  tickets,  this  is 
not  an  objection  which  he  is  in  position  to  raise,  as  it  does  not  affect  him.  If 
any  owner  of  a  railroad  or  steamboat  situated  or  operated,  in  whole  or  in  part, 
within  the  state,  refuses  to  redeem  his  ticket,  as  provided  in  section  5,  the  pur- 
chaser has  his  civil  remedy,  wholly  independently  of  section  7.  Even  if  the 
latter  section  should  be  declared  wholly  invalid,  on  the  objection  of  an  incor- 
porated carrier,  it  would  not  affect  the  validity  of  the  balance  of  the  act." 

In  State  v.  Ray,  109  N.  C.  736;  14  N.  E.  Rep.  88,  and  State  v.  Clark,  109 
N.  C.  789;  14  S.  E.  Rep.  84,  it  was  held  that  the  statute  of  that  state  which 
makes  it  unlawful  "  for  any  person  to  sell  or  deal  in  tickets  issued  by  any  rail- 
road company  unless  he  is  a  duly  authorized  agent  of  said  railroad  company," 
was  not  violated  by  the  sale  of  a  single  ticket,  and  that  an  indictment  which 
merely  charged  the  sale  of  a  single  ticket  did  not  set  forth  the  offense  defined 
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in  the  act.  The  court  said  :  *'  The  important  words  that  limit  and  define  the 
grievance  thus  prohibited,  are  '  to  sell  or  deal  in  tickets  issued  by  any  railroad 
company/  These  words  imply  not  simply  the  sale  of  a  single  such  ticket  as  a 
person  may  have  or  obtain  not  of  purpose  to  sell  the  same,  but  the  practice  or 
business  of  selling  such  tickets  for  others,  or  buying  and  selling  them  as  is 
ordinarily  done  by  '  ticket  dealers  or  ticket  brokers.' " 

For  some  correspondence  and  opinions  upon  the  subject  of  ticket  brokerage, 
see  Report  of  Interstate  Commerce  Commission,  1890,  865-37^ 
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(Supreme  Court  of  the  United  States,  May  26,  1804.) 

1.  Cabrtieba.  Bill  of  lading.  Neoottabilitt.  A  bill  of  lading  does 
not  partake  of  the  character  of  negotiable  paper,  so  as  to  transfer  to  the  assign- 
ors thereof  the  rights  of  the  holder  of  such  paper. 

2.  LlABILrTY  upon  bill  of  LADmO  ISSUED  BEFOBB  BECEIPT  OF  THE  GOODS, 
WHEN    THE    GOODS    ABE    NEYEB    IK    FACT    BECEIYED.      BONA    FIDE   HOLDEB. 

Whero  bills  of  lading  were  issued  for  cotton  which,  pursuant  to  agreement  and 
the  course  of  dealing  between  the  carrier  and  shipper,  remained  in  the  posses- 
flion  of  a  compress  company,  as  agent  of  the  shipper,  to  be  compressed  for  the 
shipper's  account,  and  was  destroyed  by  fire  before  delivery  to  the  carrier, 
held,  that  the  carrier  was  not  liable  for  the  loss,  by  reason  of  the  biUs  of  lad- 
ng,  either  to  the  shipper  or  to  an  assignee  of  the  bills  of  lading,  who  received 
the  same  without  notice  of  such  an  agreement  and  course  of  dealing. 

THIS  was  an  action  by  George  H.  McFadden,  John  H.  McFad- 
den  and  Franklin  McFadden,  composing  the  firm  of  George 
H.  McFadden  &  Bro.,  against  the  Missouri  Pacific  Bailwaj  Oom- 
panj,  for  the  loss  of  certain  cotton.  On  submission  of  the  case 
withont  a  jury,  the  Circuit  Court  rendered  judgment  for  plain- 
HBa,     Defendant  brought  error. 

The  defendants  in  error  (plaintiffs  below)  sued  in  the  Circuit 
Court  of  Htmt  county,  Texas,  to  recover  the  value  of  200  bales 
of  cotton,  alleged  to  have  been  shipped  from  Greenville,  Texas, 
to  Liverpool,  England,  the  shipments  having  been  evidenced  by 
two  bills  of  lading,  each  for  100  bales  of  cotton. 

On  application  of  the  defendant  below,  the  case  was  removed 
to  the  Circuit  Court  of  the  United  States  for  the  northern  district 
of  Texas.  After  filing  the  record  in  that  court,  the  pleadings 
were  amended.  The  amended  answer  set  up  the  following,  among 
other,  special  defenses  on  behalf  of  the  company  : 
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"  First.  That,  while  it  is  true  that  it  had  issaed  certain  bills  of 
lading  for  said  cotton,  said  cotton  had  not  yet,  in  deed  and  in 
truth,  been  delivered  to  it.  It  was  the  habit  and  the  custom  of 
defendant,  and  well  known  to  plaintiffs  to  be  such,  after  cottons 
were  placed  on  the  platforms  at  the  compress  in  Greenville,  before 
the  same  was  compressed,  it  would  issue  bills  of  lading  therefor 
to  consignors  desiring  to  ship.  Said  cottons  would  be  delivered 
to  the  compress  for  the  purpose  of  compressing,  and  that,  at  the 
time  they  were  so  delivered  to  it,  the  superintendent  of  the  com- 
press, or  the  agent  of  the  compress,  would  check  out  such  cottons 
intended,  and  the  shipper  would  make  out  a  bill  of  lading,  which 
would  be  O.  K.'d  by  the  superintendent  of  the  compress  or  its 
agent,  and  afterwards  it  would  be  brought  to  the  agent  of  the 
defendant,  and  by  him  signed  up,  and  defendant  would  actually 
receive  said  cotton  only  after  it  was  compressed  and  delivered 
upon  its  cars.  This  course  was  pursued  as  a  matter  of  conve- 
nience by  the  compress  company  and  the  shipper,  but  it  was  not 
intended,  by  either  the  shipper  or  the  defendant,  that  the  liability 
of  the  defendant  should  attach  until  the  cotton  was  actually 
delivered  upon  its  cars.  This  custom  was  well  known  to  the 
plaintiffs,  George  H.  McFadden  &  Bro.,  and  to  A.  Fulton  & 
Co.,  and  the  bills  of  lading  were  made  out,  according  to  this  cus- 
tom, by  A.  Fulton  &  Co.,  as  herein  shown,  and  accepted  by  A. 
Fulton  &  Co.  according  to  such  custom.  At  the  time  said  biUs 
of  lading  were  made,  the  cotton  was  in  the  hands  of  the  com- 
press, according  to  the  custom  aforesaid,  and  had  never  been 
delivered  to  defendant,  the  defendant's  liability  as  a  common 
carrier  had  never  attached,  nor  had  any  liability  attached ;  but 
said  cotton,  while  it  was  in  the  hands  of  the  compress  company, 
was  wholly  destroyed  by  fire,  and  never  came  to  the  hands  of 
defendant.  Defendant  says  said  cotton  was  placed  on  said  plat- 
form  at  said  compress  for  the  purpose  of  being  compressed  by  A 
Fulton  &  Co. ;  that  they  well  knew,  intended  and  expected  said 
cotton  should  be  compressed  before  it  was  shipped.  Said  cotton, 
while  at  the  compress,  was  under  the  control  of  A.  Fulton  &  Co. 
or  their  agent,  the  com})re88  company." 

The  answer  thereupon  proceeded  to  set  out  other  matters^  to 
which  it  is  unnecessary  to  refer. 
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The  plaintifE  replied  to  the  amended  answer,  and  excepted  to 
the  first  count  as  follows : 

^'  And  they  specially  except  to  the  first  count  in  def endant'a 
special  answer,  in  so  far  as  the  same  attempts  to  set  up  a  custom 
of  the  manner  of  receiving  cotton  and  issuing  bills  of  ladings 
because  the  same  does  not  show  that  the  custom  was  such  as  i» 
recognized  and  binding  in  law,  but  attempts  to  set  up  a  custom 
which  is  contrary  to  law,  and  because  the  same  does  not  show 
that  it  was  such  a  custom  as  would  reUeve  the  defendant  from 
liabiUty  on  a  contract  in  writing." 

The  reply  then  proceeded  to  except  to  other  parts  of  the 
defendant's  answer. 

The  court  sustained  the  plaintifPs  exception  to  the  first  count 
of  the  amended  answer,  to  which  ruling  exception  was  reserved. 
Thereupon  the  facts  were  stated  to  be  —  First,  that  the  bills  of 
lading  had  been  issued  to  Fulton  &  Co. ;  second,  that  they  were 
Sflsigned  to  the  plaintifEs ;  third,  that  the  value  of  the  cotton  waa 
$8,647.83  at  the  time  it  was  destroyed,  and  that  the  defendant 
had  never  paid  therefor. 

[  Upon  this  evidence,  the  case  was  submitted  to  the  court  with- 
out a  jury,  and  the  court  found  for  the  plaintifiEs,  and  gave  judg- 
ment for  the  v£due  of  the  cotton.  The  case  is  brought  here  by 
writ  of  error. 

James  Hdgermom^  for  plaintiff  in  error.  Geo.  Wharton  Pep- 
per and  J.  Bayard  Hen/ry^  for  defendants  in  error. 

Whtte,  J.  {flfter  atoMng  the  facta).  Many  questions  were  dis- 
cussed at  bar  which  we  deem  it  unnecessary  to  notice,  as  we  con- 
sider that  the  whole  case  depends  upon  the  correctness  of  the 
judgment  of  the  court  below  in  sustaining  the  exception  to  the 
first  defense  in  the  amended  answer.  That  defense  averred  that 
the  cottons  for  which  the  bills  of  lading  were  issued  were  never 
delivered  to  the  carrier ;  that,  by  a  custom  or  course  of  dealing 
between  the  carrier  and  the  shipper,  it  was  understood  by  both 
parties  that  the  cotton  was  not  to  be  delivered  at  the  time  the 
bills  of  lading  were  issued,  but  was  then  in  the  hands  of  a  com- 
press company,  which  compress  company  was  the  agent  of  the 
VOL.  X. —  69 
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shipper ;  and  that  it  was  the  intention  of  the  parties,  at  the  time 
the  bills  of  lading  were  issued,  that  the  cotton  should  remain  in 
the  hands  of  the  compress  company,  the  agent  of  the  shipper, 
for  the  purpose  of  being  compressed,  and  that  this  custom  was 
known  to  the  plaintifis  and  transferees  of  the  bills  of  lading ; 
and  that,  while  the  cotton  was  so  in  the  hands  of  the  compress 
company,  the  agent  of  the  shipper,  and  before  delivery  to  the 
carrier,  it  was  destroyed  by  fire. 

All  of  these  allegations  in  the  answer  were,  of  course,  admitted 
by  the  exception,  and,  therefore,  the  case  presents  the  simple  ques- 
tion of  whether  a  carrier  is  liable  on  a  bill  of  lading  for  property 
which,  at  the  time  of  the  signing  of  the  bill,  remained  in  the 
hands  of  the  shipper  for  the  purpose  of  being  compressed  for  the 
shipper's  account,  and  was  destroyed  by  fire  before  the  delivery 
to  the  carrier  had  been  consummated.  The  elementary  rule  is 
that  the  liability  of  a  common  carrier  depends  upon  the  delivery 
to  him  of  the  goods  which  he  is.  to  carry.  This  rule  is  thus 
stated  in  the  text  books :  ^^  The  liability  of  a  carrier  begins  when 
the  goods  are  delivered  to  him  or  his  proper  servant  authorized 
to  receive  them  for  carriage."  Bedf .  Oarr.  80.  "  The  duties  and 
the  obligations  of  the  common  carrier  with  respect  to  the  goods 
commence  with  their  delivery  to  him,  and  this  delivery  must  be 
complete,  so  as  to  put  upon  him  the  exclusive  duty  of  seeing  to 
their  safety.  The  law  will  not  divide  the  duty  or  the  obligation 
between  the  carrier  and  the  owner  of  the  goods ;  it  must  rest 
entirely  upon  the  one  or  the  other ;  and,  until  it  has  become 
imposed  upon  the  carrier  by  a  delivery  and  acceptance,  he  cannot 
be  held  responsible  for  them."     Hutch.  Carr.  82. 

This  doctrine  is  sanctioned  by  a  unanimous  course  of  English 
and  American  decisions.  The  Freeman  v.  Buckingham,  18  How. 
182 ;  The  Lady  Franklin,  8  Wall.  325 ;  The  Delaware,  14  WalL 
679 ;  Pollard  v.  Vinton,  105  U.  S.  7 ;  Railway  Co.  v.  Knight, 
122  U.  S.  79 ;  7  Sup.  Ct.  Rep.  1132 ;  Friedlander  v.  Railway 
Co.,  130  U.  S.  423 ;  9  Sup.  Ct.  Rep.  570 ;  St.  Louis,  L  M.  &  S. 
Ry.  Co.  V.  Commercial  Union  Ins.  Co.,  139  TJ.  S.  239 ;  11  Sup. 
Ct.  Rep.  554;  Barron  v.  Eldredge,  100  Mass.  455;  Moses  v. 
Railroad  Co.,  4  Fost.  (N.  H.)  71 ;  Brmd  v.  Dale,  8  Car.  &  P.  207 ; 
Selway  v.  HoUoway,  1  Ld.  Raym.  46 ;  Buckman  v.  Levi,  3  Camp. 
414 ;  Leigh  v.  Smith,  1  Car.  &  P.  638 ;  Grant  v.  Norway,  10  C. 
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B.  665 ;  Hnbbersty  v.  Ward,  8  Exch.  331 ;  Coleman  v.  Biches, 
29  C.  B.  323.  Indeed,  the  citations  might  be  multiplied 
indefinitely. 

While  the  authorities  may  differ  upon  the  point  of  what  con- 
etitutes  delivery  to  a  carrier,  the  rule  is  nowhere  questioned  that 
when  delivery  has  not  been  made  to  the  carrier,  but,  on  the  con- 
trary, the  evidence  shows  that  the  goods  remained  in  the  posses- 
sion of  the  shipper  or  his  agent  after  the  signing  and  passing  of 
the  bill  of  lading,  the  carrier  is  not  liable  as  carrier  under  the  bill. 

Of  course,  then,  the  carrier's  liability  as  such  will  not  attach  on 
issuing  the  bill  in  a  case  where  not  only  is  there  a  failure  to 
deliver,  but  there  is  also  an  understanding  between  the  parties 
that  delivery  shall  not  be  made  till  a  future  day,  and  that  the 
goods,  until  then,  shall  remain  in  the  custody  of  the  shipper. 
Does  the  fact  that  the  plaintiffs  claim  to  be  assignees  of  the  bill 
of  lading  without  notice  of  the  agreement  and  course  of  dealing 
between  the  shipper  and  the  carrier  confer  upon  them  greater 
rights,  as  against  the  carrier,  than  those  which  attach  under  the 
bill  of  lading  in  the  hands  of  the  parties  to  whom  it  was  origin- 
ally issued  and  who  made  the  agreement  ? 

It  18  to  be  remarked,  in  considering  this  question,  that  the  aver- 
ment of  the  answer,  which  was  admitted  by  the  exception, 
charged  that  the  course  of  dealing  between  the  parties,  in  accord- 
ance with  which  the  goods  were  not  delivered  up  at  the  time  of 
the  issuance  of  the  bills  of  lading,  but  remained  in  the  hands  of 
the  compress  company,  which  was  the  agent  of  the  shipper,  was 
known  to  the  plaintiffs,  the  holders  of  the  bills  of  lading.  It  is 
dear  that,  whatever  may  be  the  effect  of  custom  and  course  of 
deaUng  upon  the  question  of  legal  liability,  proof  of  such  custom 
and  course  of  dealing  would  have  been  admissible,  not  in  order  to 
change  the  law,  but  for  the  purpose  of  charging  the  plaintiff,  as 
holders  of  the  bills  of  lading,  with  knowledge  of  the  relations 
between  the  parties. 

That  a  bill  of  lading  does  not  partake  of  the  character  of  nego- 
tiable paper,  so  as  to  transfer  to  the  assignees  thereof  the  rights 
of  the  holder  of  such  paper,  is  well  settled.  Said  this  court  in 
Pollard  V.  Vinton,  supra. 

^^  A  bill  of  lading  is  an  instrument  well  known  in  commercial 
transactions,  and  its  character  and  effect  have  been  defined  by 
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judicial  decision.  In  the  hands  of  the  holder  it  is  evidence  of 
ownership,  special  or  general,  of  the  property  mentioned  in  it, 
and  of  the  right  to  receive  said  property  at  the  place  of  delivery. 
Notwithstanding  it  is  designed  to  pass  from  hand  to  hand,  with 
or  without  indorsement,  arid  it  is  efficacious  for  its  ordinary  pur- 
poses in  the  hands  of  the  holder,  it  is  not  a  negotiable  instrument 
or  obligation  in  the  sense  that  a  bill  of  exchange  or  a  promissory 
note  is.  Its  transfer  does  not  preclude,  as  in  those  cases,  all 
inquiry  into  the  transaction  in  which  it  originated,  because  it  has 
oome  into  the  hftnds  of  persons  who  have  innocently  paid  value 
for  it.  The  doctrine  of  bona  iide  purchasers  only  applies  to  it  in 
a  limited  sense. 

"It  is  an  instrument  of  a  itwo-f old  character.  It  is  at  once  a 
receipt  and  a  contract.  In  the  former  character  it  is  an  acknowl- 
edgment of  the  receipt  of  property  on  board  his  vessel  by  the 
owner  of  the  vessel.  In  the  latter,  it  is  a  contract  to  carry  safely 
and  deliver.  The  receipt  of  the  goods  lies  at  the  foundation  of 
ihe  contract  to  carry  and  deliver.  If  no  goods  are  actually 
received  there  can  be  no  valid  contract  to  carry  or  to  deliver.'* 
See  The  Lady  Franklin,  8  Wall.  325. 

The  rule  thus  stated  is  the  elementary  commercial  rule.  Indeed, 
in  the  case  last  cited  this  court  expressed  surprise  that  the  ques- 
tion should  be  raised.  These  views  coincide  with  the  rulings  of 
the  English  courts.  The  cases  of  Grant  v.  Norway,  10  C.  B.  665, 
and  Hubbersty  v.  Ward,  8  Exch.  330,  331,  were  both  cases  where 
bills  of  lading  were  issued  and  held  by  third  parties.  The  rule 
was  uniform  in  England  until  the  passage  of  the  Bills  of  Lad- 
ing Act  (18  &  19  Vict.  chap.  Ill,  §  3),  making  bills  of  lading  in 
the  hands  of  consignees  or  indorsees  for  value  conclusive  as  to 
shipment. 

Under  these  elementary  principles  we  think  there  was  manifest 
error  below  in  maintaining  the  exception  to  the  first  count  in  the 
amended  answer.  Of  course,  in  so  concluding  we  proceed  solely 
upon  the  admission  which  the  exception  to  the  answer  necessarily 
imported,  and  express  no  opinion  as  to  what  would  be  the  rule  of 
law  if  the  compress  company  had  not  been  the  agent  of  the  ship- 
per, or  if  the  goods  had  been  constructively  delivered  to  the  carrier 
through  the  compress  company,  who  held  them  in  the  carrier's 
behalf. 
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The  judgment  is  reversed,  and  the  case  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 

Mr.  Justice  Jackson,  not  having  heard  the  argument,  took  no 
part  in  the  decision  of  this  case."^ 

BillB  of  lading  —  effect  of,  in  hands  of  bona  fide  holder  when  iMued 
for  goods  not  received.  —  Whether  a  bill  of  lading  acknowledging  the 
receipt  of  goods,  will  estop  the  carrier  from  disputing  the  fact  of  such  receipt^ 
as  against  a  bona  fide  holder  of  the  bin  for  value,  is  a  question  upon  which 
the  authorities  are  divided.  The  following  hold  that  the  carrier  is  not 
estopped :  Pollard  v.  Vinton,  105  U.  S.  7;  Priedlander  v.  Railway  Co.,  190 
U.  S.  416  ;  Second  National  Bank  v.  Walbridge,  19  Ohio  St.  410 ;  Williams  v. 
Wilmington,  etc.,  R  Co..  98  N.  G.  42 :  National  Bank  of  Conmierce  v.  Chicago 
B.  &  N.  R  Co.,  44  Minn.  224;  46  N.  W.  Rep.  842,  660.  To  the  contrary  are : 
Batovia  Bank  v.  New  York,  L.  E.  &  W.  R  Co.,  106  N.  T.  196  ;  Brooks  ▼. 
New  York  AC.  R  Co.,  108  Penn.  St.  629 ;  Sioux  aty  R  Co.  v.  Bank,  10 
Neb.  556;  Savings  Bank  v.  Railroad  Co.,  20  Eans.  619:  Railroad  Co.  ▼. 
Lamed,  108  IlL  298.  See,  generally,  Hutchinson  Carr.  §  124 ;  Mechem  Agency, 
§  717;  8  Am.  B.  R  &  Corp.  Rep.  41,  42. 
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(Supreme  Court  of  the  United  States,  May  26, 1894.) 

1.   CONSTITUTIONAIi  LAW.      VALroiTY  OF  ACT  AUTHORIZmO  UNITED  STATES 

OiBcuiT  Court  to  compel  attendance  of  witnesses  before  interstate 
COMMERCE  COMMISSION.  The  provision  of  section  12  of  the  Interstate  Commerce 
Act  authorizing  Circuit  Courts,  on  refusal  of  any  person  to  obey  a  subpoena 
issued  by  the  interstate  commerce  commission,  to  order  such  person  to  appear 
before  the  commission  and  give  evidence,  failure  to  obey  such  order  to  be 
punishable  by  the  court  as  a  contempt  thereof,  is  not  unconstitutional,  as 
imposing  on  the  courts  functions  not  judicial  in  their  nature ;  for  such  direct 
proceeding  against  the  witness  is  a  case  or  controversy  virithin  the  judicial 
power  of  the  United  States  under  the  Constitution,  of  which  Circuit  Courts, 
under  the  laws  establishing  them,  arc  competent  to  take  jurisdiction,  being 
ludidal  in  form  and  instituted  for  the  determination  of  distinct  issues  between 
the  parties,  and  being  not  merely  ancillary  and  advisory,  but  a  proceeding  in 
which  a  judgment  may  be  rendered  that  will  be  conclusive  on  the  parties  until 
reversed,  and  that  may  be  enforced  by  process  of  the  Circuit  Court. 

2.  Such  provision  is  not  in  derogation  of  the  fundamental  guaranties  of  per- 
sonal rights  recognized  by  the  Constitution  as  interfering  with  the  freedom  of 
the  citizen,  for  the  witness  may  avail  himself  of  their  protection  in  the  proceed- 
ing to  compel  his  attendance. 

*  Reported  in  164  U.  S.  155;  14  Sup.  a.  Rep.  990. 
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'  8.  The  provision  is  not  invalid  because  a  trial  by  jury  is  not  accorded,  for 
the  issue  is  one  of  law,  and,  in  matters  of  contempt,  a  jury  is  not  required  by 
due  process  of  law. 

THIS  was  a  petition  by  the  interstate  commerce  commission 
for  an  order  requiring  "W.  6.  Brimson,  J.  S.  Keefe  and  W. 
K.  Sterling  to  appear  before  the  commission  and  answer  certain 
questions,  and  requiring  Keefe  and  Sterling  to  produce  before 
the  commission  certain  books.  The  Circuit  Court  dismissed  the 
petition.    53  Fed.  Bep.  476.     The  commission  appealed. 

SoUoitor-Oen^ral  MaanjoM and  George F.  Edm/wnds^  for  appel- 
lant. E.  Parmalee  Prentice^  Charles  S.  Holt  and  J.  G. 
MutchinSy  for  appellees. 

Hablan,  J.  This  appeal  brings  up  for  review  a  judgment 
Tendered  December  7,  1892,  dismissing  a  petition  filed  in  the 
Circuit  Court  of  the  United  States  on  the  16th  day  of  July,  1892, 
by  the  interstate  commerce  commission,  under  the  act  of  congress 
entitled  "  An  act  to  regulate  commerce,"  approved  February  4, 
1887,  and  amended  by  the  acts  of  March  2,  1889,  and  February 
10, 1891.  24  Stat.  379,  chap.  104 ;  25  Stat.  855,  chap.  382 ;  26 
Stat.  743,  chap.  128 ;  1  Supp.  Rev.  St.  529,  684,  891. 

The  petition  was  based  on  the  12th  section  of  the  act  authoriz- 
ing the  commisrion  to  invoke  the  aid  of  any  court  of  the  United 
States  in  requiring  the  attendance  and  testimony  of  witnesses, 
.and  the  production  of  documents,  books  and  papers. 

The  Circuit  Court  held  that  section  to  be  unconstitutional  and 
void,  as  imposing  on  the  judicial  tribunals  of  the  United  States 
duties  that  were  not  judicial  in  their  nature.  In  the  judgment 
of  that  court  this  proceeding  was  not  a  case  to  which  the  judicial 
power  of  the  United  States  extended.     53  Fed.  Eep.  476,  480. 

The  provisions  of  the  Interstate  Commerce  Act  have  no  appli- 
cation to  the  transportation  of  passengers  or  property,  or  to  the 
receiving,  delivering,  storing  or  handUng  of  property  wholly 
within  one  state,  and  not  shipped  to  a  foreign  country  from  any 
state  or  territory,  or  from  a  foreign  country  to  any  state  or  ter- 
ritory ;  but  they  are  declared  to  be  applicable  to  carriers  engaged 
.in  the  transportation  of  passengers  or  property  wholly  by  rail- 
road, or  partly  by  railroad  and  partly  by  water,  when  both  are 
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used,  nnder  a  common  control,  management  or  agreement,  for  a 
continaons  carriage  or  shipment  from  one  state  or  territory  of  the 
United  States  or  the  District  of  Columbia  to  any  other  state  or 
territory  of  the  United  States  or  the  District  of  Columbia,  or 
from  any  place  in  the  United  States  to  an  adjacent  foreign  coun- 
try, or  from  any  place  in  the  United  States  through  a  foreign 
country  to  any  oilier  place  in  the  United  States,  and  also  to 
transportation  in  like  manner  of  property  shipped  from  any  place 
in  the  United  States  to  a  foreign  country,  and  carried  from  such 
place  to  a  port  of  transshipment,  or  shipped  from  a  foreign  country 
to  any  place  in  the  United  States,  and  carried  to  such  place  from 
a  port  of  entry  either  in  the  United  States  or  an  adjacent  foreign 
country. 

The  term  '^  railroad,"  as  used  in  the  act,  includes  all  bridges  and 
ferries  used  and  operated  in  connection  with  any  railroad,  and 
also  all  the  road  in  use  by  any  corporation  operating  a  railroad, 
whether  owned  or  operated  under  a  contract,  agreement  or  lease ; 
and  the  term  ^^  transportation  "  includes  all  instrumentalities  of 
shipment  or  carriage. 

All  charges  made  for  services  rendered  or  to  be  rendered  in 
the  transportation  of  passengers  or  property,  as  above  stated,  or 
in  connection  therewith,  or  for  the  receiving,  delivering,  storing 
or  handling  of  such  property,  are  required  to  be  reasonable  and 
just ;  and  every  tm just  and  unreasonable  charge  for  such  service 
is  prohibited  and  declared  to  be  unlawful.     §  1. 

Any  carrier  subject  to  the  provisions  of  the  act,  directly  or 
indirectly,  by  special  rate,  rebate,  drawback  or  other  device, 
charging,  demanding,  collecting  or  receiving  from  any  person  or 
persons  a  greater  or  less  compensation  for  services  rendered  or  to 
be  rendered  in  the  transportation  of  passengers  or  property  than 
it  charges,  demands,  collects  or  receives  for  doing  a  like  and  con- 
temporaneous service  in  the  transportation  of  a  like  kind  of  traf- 
fic under  substantially  similar  circumstances  and  conditions,  is  to 
be  deemed  guilty  of  unjust  discrimination,  which  the  act  expressly 
declares  to  be  unlawful.    §  2. 

So  it  is  made  unlawful  for  any  such  carrier  to  make  or  give  any 
undue  or  unreasonable  preference  or  advantage  to  any  particular 
person,  company,  firm,  corporation  or  locality,  or  to  any  particu- 
lar  description  of  traffic,  or  to  subject  any  particular  person,  com- 
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pany,  firm,  corporation  or  locality,  or  any  particular  kind  of  traf- 
fic, to  undue  or  unreasonable  prejudice  or  disadvantage  in  any 
respect;  and  carriers  subject  to  the  provisions  of  tbe  act  are 
required  to  afford,  according  to  their  respective  powers,  all  rea- 
sonable, proper  and  equal  facilities  for  the  interchange  of  traffic 
between  their  respective  lines,  and  for  the  receiving,  forwarding 
and  delivering  of  passengers  and  property  to  and  from  their  sev- 
eral lines  and  those  connecting  therewith,  and  not  to  discriminate 
in  their  rates  and  charges  between  such  connecting  lines ;  but  this 
regulation  does  not  require  a  carrier  to  give  the  use  of  its  tracks 
or  terminal  facilties  to  another  carrier  engaged  in  like  business, 
§  3. 

It  is  made  unlawful  for  any  carrier  subject  to  the  provisions  of 
the  act  to  charge  or  receive  any  greater  compensation  in  the 
iiggregate  for  the  transportation  of  passengers  or  of  like  kind  of 
property,  under  substantially  similar  circumstances  and  conditions^ 
for  a  shorter  than  for  a  longer  distance  over  the  same  line,  in  th^ 
same  direction,  the  shorter  being  included  within  the  longer  dis- 
tance ;  but  this  does  not  authorize  the  charging  and  receiving  as 
great  compensation  for  a  short  as  for  a  longer  distance.  Upon 
application  to  the  commission  the  carrier  may,  in  special  cases, 
after  investigation  by  that  body,  be  authorized  to  charge  less  for 
longer  than  for  short  distances  for  the  transportation  of  passengers 
or  property ;  and  the  commission  may,  from  time  to  time,  pre- 
scribe the  extent  to  which  the  carrier  may  be  relieved  from  th^ 
operation  of  this  section.     §  4. 

It  is  also  made  unlawful  for  any  carrier  subject  to  the  provis- 
ions of  the  act  to  enter  into  any  contract,  agreement  or  combina- 
tion with  any  other  carrier  or  carriers  for  the  pooling  of  freights 
of  different  and  competing  railroads,  or  to  divide  between  them 
the  aggregate  or  net  proceeds  of  the  earnings  of  such  railroads^ 
or  any  portion  thereof ;  and,  in  any  case  of  an  agreement  for  the 
pooling  of  freights  as  aforesaid,  each  day  of  its  continuance  is 
deemed  a  separate  offense.     §  5. 

Another  section  of  the  act  provides  for  the  printing  and  post- 
ing by  carriers  of  their  rates,  fares  and  charges  for  the  transporta- 
tion of  passengers  and  property,  including  terminal  charges,  clas- 
sifications of  freight,  and  any  rules  or  regulations  affecting  such 
rates,  fares  and  charges,  including  the  rates  established  and  charge<} 
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for  freight  received  in  this  country  to  be  carried  through  a  foreign 
country  to  any  place  in  the  United  States ;  forbids  any  advance 
or  reduction  in  such  rates,  fares  and  charges,  so  estabhshed  and 
published,  except  upon  pubKc  notice,  of  which  changes  the  com- 
mission shall  be  notified ;  requires  every  carrier  to  file  with  the 
commission  copies  of  all  contracts,  agreements  or  arrangements, 
with  other  carriers  relating  to  any  traffic  aflEected  by  the  provis- 
ions of  the  act,  as  well  as  copies  of  schedules  of  joint  tarifb  of 
rates,  fares  or  charges  for  passengers  and  property  over  continu- 
ous lines  or  routes  operated  by  more  than  one  carrier ;  declares  it 
to  be  unlawful  for  any  carrier,  party  to  any  joint  tariff,  to  charge, 
demand,  collect  or  receive  from  any  person  or  persons  a  greater 
or  less  compensation  for  the  transportation  of  persons  or  prop- 
erty, or  for  any  services  in  connection  therewith,  between  any 
points  as  to  which  a  joint  rate,  fare  or  charge  is  named  thereon,  than 
is  specified  in  the  schedule  filed  with  the  commission  in  force  at 
the  time ;  authorizes,  in  addition  to  the  penalties  prescribed  for 
neglect  or  refusal  to  file  or  publish  rates,  fares  and  charges,  a  writ 
of  mandamus  to  be  issued  by  any  Circuit  Court  of  the  United 
States  in  the  judicial  district  wherein  the  principal  office  of  the 
carrier  is  situated,  or  wherein  such  offense  may  be  committed, 
and,  if  such  carrier  be  a  foreign  corporation,  in  the  judicial  cir- 
cuit wherein  it  accepts  traffic  and  has  an  agent  to  perform  such 
service,  to  compel  compliance  with  the  above  provisions  of  the 
section  relating  to  schedules  of  rates,  fares  and  charges,  such  writ 
to  issue  in  the  name  of  the  people  of  the  United  States,  at  the 
relation  of  the  commissioners  appointed  under  the  provisions  of 
the  act,  and  the  failure  to  comply  with  its  requirements  being 
punishable  as  and  for  a  contempt ;  and  empowers  the  commission- 
ers, as  complainants,  to  apply  in  any  such  Circuit  Court  of  the 
United  States  for  a  writ  of  injunction  against  the  carrier  to 
restrain  it  from  receiving  or  transporting  property  among  the  sev- 
eral states  and  territories  of  the  United  States  and  adjacent  for- 
eign countries,  or  between  ports  of  transshipment  and  of  entry 
and  the  several  states  and  territories  of  the  United  States,  as  men- 
tioned in  the  1st  section  of  the  act,  tmtil  the  carrier  shall  have 
compUed  with  the  provisions  last  referred  to.     §  6. 

So  a  common  carrier  subject  to  the  provisions  of  the  act  is  for- 
bidden to  enter  into  any  combination,  contract  or  agreement^ 
VOL.  X. —  60 
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expressed  or  implieo,  to  prevent,  by  change  of  time  schednle,  car- 
riage in  different  cars,  by  other  means  or  devices,  the  carriage  of 
freights  from  being  continuous  from  the  place  of  shipment  to  the 
place  of  destination ;  and  no  break  of  bulk,  stoppage  or  inter- 
ruption made  by  such  common  carrier  shall  prevent  the  carriage 
of  freights  from  being,  and  being  treated,  as  one  continuous  car- 
riage from  the  place  of  shipment  to  the  place  of  destination, 
unless  such  break,  stoppage  or  interruption  was  made  in  good 
faith  for  some  necessary  purpose,  and  without  any  intent  to  avoid 
or  unnecessarily  interrupt  such  continuous  carriage,  or  to  evade 
any  of  the  provisions  of  the  act.     §  7. 

By  the  11th  section  a  commission  is  created  and  established, 
to  be  known  as  the  "  interstate  commerce  commission,"  and  to 
be  composed  of  five  commissioners,  appointed  by  the  president, 
by  and  with  the  advice  and  consent  of  the  senate.     §  11. 

Other  sections  give  a  right  of  action  to  the  persons  injured  by 
the  acts  of  carriers  done  in  violation  of  the  statute,  prescribe 
penalties  against  carriers  for  illegal  exactions  and  discriminations, 
and  indicate  how  the  provisions  of  the  statute  may  be  enforced 
against  carriers  by  the  commission. 

The  12th  section  (26  Stat.  743,  chap.  128),  the  validity  of 
certain  parts  of  which  is  involved  in  this  proceeding,  provides 
as  follows : 

'^  That  the  commission  hereby  created  shall  have  authority  to 
inquire  into  the  management  of  the  business  of  all  common  carri- 
ers subject  to  the  provisions  of  this  act,  and  shall  keep  itself 
informed  as  to  the  manner  and  method  in  which  the  same  is  con- 
ducted, and  shall  have  the  right  to  obtain  from  such  common  car- 
riers full  and  complete  information  necessary  to  enable  the  com- 
mission to  perform  the  duties  and  carry  out  the  objects  for  which 
it  was  created;  and  the  commission  is  hereby  authorized  and 
required  to  execute  and  enforce  the  provisions  of  this  act ;  and, 
upon  the  request  of  the  commission,  it  shall  be  the  duty  of  any 
district  attorney  of  the  United  States  to  whom  the  commission 
may  apply  to  institute,  in  the  proper  court  and  to  prosecute  under 
the  direction  of  the  attorney-general  of  the  United  States  all 
necessary  proceedings  for  the  enforcement  of  the  provisions  of 
this  act  and  for  the  punishment  of  all  violations  thereof,  and  the 
costs  and  expenses  of  such  prosecution  shall  be  paid  out  of  the 
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appropriation  for  the  expenses  of  the  courts  of  the  United  States ; 
and  for  the  purposes  of  this  act  the  commission  shall  have  power 
to  require,  by  subpoena,  the  attendance  and  testimony  of  witnesses 
and  the  production  of  all  books,  papers,  tariffs,  contracts,  agree- 
ments and  documents  relating  to  any  matter  under  investigation. 

^^Such  attendance  of  witnesses  and  the  production  of  such 
documentary  evidence,  may  be  required  from  any  place  in  the 
United  States,  at  any  designated  place  of  hearing.  And  in  case 
of  disobedience  to  a  subpoena  the  commission,  or  any  party  to  a 
proceeding  before  the  conmiission,  may  invoke  the  aid  of  any 
court  of  the  United  States  in  requiring  the  attendance  and  testi- 
mony of  witnesses  and  the  production  of  books,  papers  and  docu- 
ments under  the  provisions  of  this  section. 

"  And  any  of  the  Circuit  Courts  of  the  United  States  within 
the  jurisdiction  of  which  such  inquiry  is  carried  on  may,  in  case 
of  contumacy  or  refusal  to  obey  a  subpoena  issued  to  any  com- 
mon  carrier  subject  to  the  provisions  of  this  act,  or  other  person, 
issue  an  order  requiring  such  common  carrier  or  other  person  to 
appear  before  said  commission  (and  produce  books  and  papers  if 
so  ordered)  and  give  evidence  touching  the  matter  in  question ; 
and  any  failure  to  obey  such  order  of  the  court  may  be  punished 
by  such  court  as  a  contempt  thereof.  The  claun  that  any  such 
testimony  or  evidence  may  tend  to  criminate  the  person  giving 
such  evidence,  shall  not  excuse  such  witness  from  testifying ;  but 
such  evidence  or  testimony  shall  not  be  used  against  such  person 
on  the  trial  of  any  criminal  proceeding. 

^'  The  testimony  of  any  witness  may  be  taken,  at  the  instance 
of  a  party,  in  any  proceeding  or  investigation  depending  before 
the  commission,  by  deposition,  at  any  time  after  a  cause  or  pro- 
ceeding is  at  issue  on  petition  and  answer.  The  commission  may 
also  order  testimony  to  be  taken  by  deposition  in  any  proceeding 
or  investigation  pending  before  it,  at  any  stage  of  such  pro- 
ceeding or  investigation.  Such  depositions  may  be  taken  before 
any  judge  of  any  court  of  the  United  States,  or  any  commissioner 
of  a  Circuit,  or  any  clerk  of  a  District  or  Circuit  Court,  or  any 
chancellor,  justice  or  judge  of  a  Supreme  or  Superior  Court, 
mayor  or  chief  magistrate  of  a  city,  judge  of  a  County  Court,  or 
Court  of  Common  Pleas  of  any  of  the  United  States,  or  any 
notary  public,  not  being  of  counsel  or  attorney  to  either  of  the 
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parties,  nor  interested  in  the  event  of  the  proceeding  or  investi- 
gation. Keasonable  notice  must  first  be  given  in  writing  by  the. 
party  or  his  attorney  proposing  to  take  such  deposition  to  tha 
opposite  party  or  his  attorney  of  record,  as  either  may  be  nearest, 
which  notice  shall  state  the  name  of  the  witness  and  the  time  and 
place  of  the  taking  of  his  deposition.  Any  person  may  be  com- 
pelled to  appear  and  depose,  and  to  produce  documentary  evi- 
dence, in  the  same  manner  as  witnesses  may  be  compelled  to 
appear  and  testify  and  produce  documentary  evidence  before  the 
eommission  as  here>inbefore  provided. 

"  Every  person  deposing  as  herein  provided  shall  be  cautioned 
and  sworn  (or  afBrm,  if  he  so  request)  to  testify  the  whole  truth, 
and  shall  be  carefully  examined.  His  testimony  shall  be  reduced 
to  writing  by  the  magistrate  taking  the  deposition,  or  under  bis 
direction,  and  shall,  after  it  has  been  reduced  to  writing,  be  sub^ 
scribed  by  the  deponent. 

'^  If  a  witness  whose  testimony  may  be  desired  to  be  taken  by 
deposition  be  in  a  foreign  country,  the  deposition  may  be  taken 
before  an  officer  or  person  designated  by  the  commission,  or 
agreed  upon  by  the  parties  by  stipulation  in  writing,  to  be  filed 
with  commission.  All  depositions  must  be  promptly  filed  with 
the  conmiission. 

^^  Witnesses  whose  depositions  are  taken  pursuant  to  this  act, 
and  the  magistrate  or  other  officer  taking  the  same,  shall  severally 
be  entitled  to  the  same  fees  as  are  paid  for  like  services  in  the 
courts  of  the  United  States."     §  12. 

The  nature  of  the  present  proceeding,  instituted  pursuant  to 
the  authority  conferred  by  that  section,  will  appear  from  the  fol- 
lowing summary  of  the  pleadings  and  orders  in  the  cause : 

Prior  to  the  14th  of  June,  1892,  informal  complaint  was  made 
to  the  interstate  commerce  commission,  under  the  provisions  of 
the  Interstate  Commerce  Act,  that  the  Illinois  Steel  Company,  a 
corporation  of  Illinois,  had  caused  to  be  incorporated  under  the 
laws  of  that  state  the  Calumet  and  Blue  Island  Bailroad'  Com- 
pany, the  Chicago  and  Southeastern  Bailway  Company  of  Illinois, 
the  Joliet  and  Blue  Island  Kailway  Company  and  the  Chicago 
and  Kenosha  Railway  Company,  for  the  purpose  of  operating  its 
switches  and  side  tracks  at  South  Chicago,  Chicago  and  Joliet^ 
respectively,  and  engaging  in  traffic  by  a  continuous  shipment 
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from  cities  and  places  without  to  cities  and  places  within  Illinois, 
in  connection,  respectively,  with  the  Baltimore  and  Ohio  Railroad 
Company,  the  Baltimore  and  Southwestern  Railroad  Company, 
the  Illinois  Central  Railroad  Company,  the  Lake  Shore  and 
Michigan  Southern  Railway  Company,  the  Chicago,  Rock  Island 
and  Pacific  Railway  Company,  the  Pittsburg,  Ft.  Wayne  and 
Chicago  Railway  Company,  the  Pennsylvania  Company,  the 
Pennsylvania  Railroad  Company,  the  Belt  Railway  Company, 
the  Chicago  and  Alton  Railroad  Company,  the  Chicago  Railway 
Transfer  Company,  the  Atchison,  Topeka  and  Santa  Fe  Railway 
Company,  the  Elgin,  Joliet  and  Eastern  Railway  Company,  the 
Chicago  and  Northwestern  Railway  Company  and  the  Chicago, 
Milwaukee  and  St. '  Paul  Railway  Company ;  that  it  had  also 
caused  to  be  incorporated  under  the  laws  of  Wisconsin,  for  the 
purpose  of  operating  its  switches  and  side  tracks  at  or  near  Mil- 
waukee, in  that  state,  and  engaging  in  traffic  by  a  continuous  ship- 
ment from  places  and  cities  without  to  cities  and  places  within 
Wisconsin,  in  connection  with  the  Chicago,  Milwaukee  and  St. 
Paul  Railway  Company  and  the  Chicago  and  Northwestern  Rail- 
way Company,  and  that  said  Illinois  Steel  Company  owned  and 
controlled  the  above-named  companies,  which  it  caused  to  be 
incorporated  under  the  laws  of  Illinois,  and  operated  them  in  con- 
nection with  the  other  companies  named  "  as  a  device  for  the 
purpose  of  evading  the  provisions  of  the  act  to  regulate  com- 
merce,  and  obtaining  special,  illegal,  unjust  and  unreasonable 
rates  for  the  transportation  of  interstate  traffic,"  and,  by  the  con- 
nivance and  consent  of  said  other  connecting  railroad  companies, 
in  such  manner  as  to  give  to  the  Illinois  Steel  Company  an  illegal, 
undue  and  unreasonable  preference  and  advantage,  subjecting 
other  persons,  firms  and  companies  to  undue  and  unreasonable 
prejudice  and  discrimination  in  the  transportation  of  property 
from  divers  cities  and  places  without  the  states  of  Illinois  and 
Wisconsin  to  divers  cities  and  towns  within  those  states. 

It  was  made  to  appear  to  the  commission  that  the  companies  so 
owned,  controlled  and  operated  by  the  Illinois  Steel  Company 
for  more  than  the  six  months  then  last  past  had  been  and  were 
still  engaged  in  the  transportation  of  property  by  railroad  in  con- 
nection with  the  other  companies  named,  <'  under  a  common  con- 
trol, management  and  arrangement  for  a  continuous  carriage  or 
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shipment "  from  divers  cities  and  towns  without  to  divers  cities 
and  towns  within  the  states  of  Illinois  and  Wisconsin,  and  that 
none  of  the  companies  so  owned,  controlled  and  operated  had 
filed  with  the  commission  copies  of  their  contracts,  agreements 
and  common  arrangements  with  the  other  companies,  nor  their 
tarifiEs  nor  schedules  of  rates,  fares  and  charges,  as  required  by 
the  act  of  congress. 

The  commission,  of  its  own  motion,  decided  to  investigate  the 
matters  set  forth  in  said  informal  complaint  by  inquiring  into  the 
business  of  all  of  said  railroad  companies  and  the  management 
thereof,  with  reference  as  well  to  the  alleged  making  of  illegal, 
unjust  and  unreasonable  rates  as  to  the  alleged  unjust  and  illegal 
discrimination  in  favor  of  the  Illinois  Steel  Company,  and  the 
failure,  as  above  stated,  to  file  with  the  commission  the  above 
contracts,  agreements  and  tariffs. 

An  order  was  thereupon  made  by  the  commission,  which  recited 
the  facts  of  the  informal  complaint  made  to  it,  and  required  each 
of  the  above-mentioned  companies  to  make  and  file  in  its  office  in 
Washington  a  full,  complete,  perfect  and  specific  verified  answer, 
setting  forth  all  the  facts  in  regard  to  the  matters  complained  of, 
and  responding  to  the  following  questions : 

"  (1)  Does  any  contract,  agreement  or  arrangement  in  writing 
or  otherwise  exist  between  the  companies  above  alleged  to  be 
under  the  control  [of]  and  operated  by  the  said  Illinois  Steel 
Company  and  any  of  the  other  companies  with  reference  to  inter- 
state traffic  ?     If  so,  state  the  contract,  agreement  or  arrangement 

"  (2)  Or  [are]  any  tariffs  of  rates  and  charges  for  the  transpor- 
tation of  interstate  property  in  effect  between  said  companies 
above  alleged  to  be  under  the  control  of  and  operated  by  the  Illi- 
nois Steel  Company  and  said  other  railroad  companies }  If  so, 
what  are  they,  and  what  are  the  divisions  thereof  between  the 
several  carriers  ? 

'^  (3)  Have  the  companies  above  alleged  to  be  under  the  con- 
trol of  and  operated  by  the  Illinois  Steel  ^  Company  received 
interstate  traffic  from  any  of  the  other  carriers  above  mentioned 
during  the  six  months  last  past,  or  have  they  delivered  any  such 
traffic  to  such  other  carriers  during  that  time,  for  any  person, 
firm  or  company  other  than  the  Illinois  Steel  Company,  and,  if  so, 
to  what  amount } 
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The  order  further  required  aU  of  the  companies  named  to 
appear  before  the  commission  at  a  named  time  and  place  in  Chi- 
cago, when  that  bodj  would  proceed  to  make  inquiry  into  and 
investigate  the  management  of  the  said  business  by  the  carriers 
so  ordered  to  appear. 

Each  of  the  companies  which,  according  to  the  allegations  of 
the  petition,  the  Illinois  Steel  Company  had  caused  to  be  incor- 
porated, filed  its  answer  with  the  commission,  and  averred  that  it 
had  in  all  respects  complied  with  the  obligations  imposed  upon  it 
by  the  laws  of  the  state  and  of  the  United  States  ;  that  it  was  not 
engaged  iu  interstate  commerce  within  six  monthe  preceding  the 
filing  of  the  complaint  against  them ;  and  it  answered  "  Ko  '*  to 
each  of  the  above  specific  questions.  The  Calumet  and  Blue 
Island  Bail  way  Company  also  denied  that  the  operation  of  its  rail- 
ways was  a  device  to  evade  the  provision  of  the  Interstate  Com- 
merce Act,  or  had  resulted  in  obtaining  for  the  Illinois  Steel 
Company  special,  illegal,  unjust  or  unreasonable  rates  in  interstate 
traffic,  or  in  securing  to  that  company  illegal,  undue  or  unreason- 
able preferences. 

The  commission,  notwithstanding  these  denials,  conceived  it  to 
be  their  duty  to  proceed  with  the  investigation  by  the  examina- 
tion of  witnesses  and  the  books  and  papers  of  the  corporations 
involved,  and  especially  to  ascertain  whether  the  Illinois  Steel 
Company  was  the  owner  in  fact  of  the  railroads  which  it  was 
alleged  to  have  caused  to  be  incorporated,  and  whether  such  incor- 
porations were  for  the  purpose  of  giving  to  that  company  an 
undue  and  illegal  preference  in  the  transportation  of  its  property 
and  freight. 

Amoufi:  the  witnesses  subpoenaed  to  testify  before  the  commis- 
don  waB  William  G.  Brimso^the  president  and  manager  of  the 
five  roads  so  incorporated  in  Illinois.  Being  asked  what  consti- 
tuted the  principal  traffic  of  the  roads,  he  said :  "  The  business  of 
these  roads,  except  as  indicated  in  the  answers,  is  that  of  switch- 
ing—  switching  business.  We  do  a  switching  and  terminal  busi- 
ness, in  that  we  are  open  to  any  business,  for  anybody's  property, 
or  persons  who  may  locate  at  such  place  where  we  can  go  to 
them.  Mainly  our  business  is  with  the  Illinois  Steel  Company. 
This  is  the  great  proportion  of  our  business."  In  reply  to  the 
question  whether  his  company  engaged  in  transportation  business 
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other  than  as  stated  by  him,  he  said  that  thej  did  not,  "  except 
-die  Calumet  &  Blue  Island,  as  stated  in  our  replj.  On  that  we 
do  engage  in  other  business  to  a  certain  extent."  Having  stxited 
that  his  companies  did  not  engage  in  the  transportation  business 
for  everybody  and  anybody  having  occasion  to  employ  them,  and 
that  their  business  was  limited  to  the  above  companies,  with 
which  they  had  traffic  arrangements,  he  was  asked  whether  the 
companies  of  which  he  was  president  and  manager  were  owned 
by  the  Illinois  Steel  Company.  The  witness,  under  the  advice  of 
counsel,  refused  to  answer  this  question. 

J.  S.  Keefe,  secretary  and  auditor  of  the  five  roads  mentioned, 
was  examined  by  the  commission  as  a  witness.  He  admitted  that 
he  had  in  his  possession  a  book  showing  the  names  of  the  stock- 
holders of  the  Calumet  and  Blue  Island  Railway  Company,  but 
refused,  upon  the  demand  of  the  commission,  to  produce  it.  He 
also  refused  to  answer  the  question,  "  Do  you  know,  as  a  matter 
of  fact,  whether  the  Illinois  Steel  Company  owns  the  greater  part 
of  the  stock  of  these  several  railroads  ? " 

William  R.  Sterling,  first  vice-president  of  the  Illinois  Steel 
Company,  was  also  examined  as  a  witness,  and,  after  stating  that 
that  company  had  a  contract  with  the  five  railroads  in  question 
to  handle  the  railroad  business  at  the  five  ^'plants"  of  the 
steel  company,  refused  to  answer  the  question,  '^  Is  that  the 
only  relation  which  your  company  sustains  to  these  railroad 
companies  ? " 

On  the  succeeding  day  the  commission  issued  a  Subpoena  duces 
tecum,  directed  to  J.  S.  Keefe,  secretary  and  auditor  of  the  five 
railroads  in  question,  commanding  him  to  appear  before  that  body, 
and  bring  with  him  the  stock  books  of  those  companies.  A  like 
Bubpoena  was  issued  to  William  R.  Sterling,  as  first  vice-president 
of  the  steel  company,  commanding  him  to  appear  before  the 
commission  and  produce  the  stock  books  of  that  company. 
Keefe  and  Sterling  appeared  in  answer  to  the  subpoena,  but 
refused  to  produce  the  books,  or  either  of  them,  so  ordered  to  be 
produced. 

The  commission  thereupon,  on  the  15th  day  of  July,  1892, 
presented  to  and  filed  in  the  court  below  its  petition,  embodying 
the  above  facts,  and  prayed  that  an  order  be  made  requiring  and 
commanding  Brimson,  Keefe  and  Sterling  to  appear  before  that 
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body  and  answer  the  several  questions  propounded  by  them,  and 
which  they  had  respectively  refused  to  answer,  and  requiring 
Keef e  and  Sterling  to  appear  and  produce  before  the  commission 
the  stock  books  ahove  referred  to  as  in  their  possession. 

The  answers  of  Brimson,  Keefe  and  Sterling  in  the  present 
proceeding,  besides  insisting  that  the  questions  propounded  to 
them,  respectively,  were  immaterial  and  irrelevant,  were  based 
mainly  upon  the  ground  that  so  much  of  the  Interstate  Commerce 
Act  as  empowered  the  commission  to  require  the  attendance  and 
testimony  of  witnesses  and  the  production  of  books,  papers  and 
documents,  and  authorizes  the  Circuit  Court  of  the  United  States 
to  order  common  carriers  or  persons  to  appear  before  the  com- 
mission  and  produce  books  and  papers  and  give  evidence,  and  to 
punish  by  process  for  contempt  any  failure  to  obey  such  order  of 
the  court^  was  repugnant  to  the  Constitution  of  the  United 
States. 

Is  the  12th  section  of  the  act  rmconstitutional  and  void  so 
far  as  it  authorizes  or  requires  the  Circuit  Courts  of  the  United 
States  to  use  their  process  in  aid  of  inquiries  before  the  commis- 
sion ?  The  court  recognizes  the  importance  of  this  question,  and 
has  bestowed  upon  it  the  most  careful  consideration. 

As  the  Constitution  extends  the  judicial  power  of  the  United 
States  to  all  cases  in  law  and  equity  arising  under  that  instrument 
or  under  the  laws  of  the  United  States,  as  well  as  to  all  contro- 
versies to  which  the  United  States  shall  be  a  party  (Art.  3,.§  2), 
and  as  the  Circuit  Courts  of  the  United  States  are  capable,  under 
the  statutes  defining  and  regulating  their  jurisdiction,  of  exerting 
such  power  in  cases  or  controversies  of  that  character,  within  the 
limits  prescribed  by  congress  (26  Stat.  434,  chap.  866),  the  funda- 
mental inquiry  on  this  appeal  is  whether  the  present  proceeding 
is  a  "  case  "  or  "  controversy,"  within  the  meaning  of  the  Consti- 
tution. The  Circuit  Court,  as  we  have  seen,  regarded  the  peti- 
tion of  the  interstate  commerce  commission  as  nothing  more 
than  an  application  by  an  administrative  body  to  a  judicial 
tribunal  for  the  exercise  of  its  functions  in  aid  of  the  execution 
of  duties  not  of  a  judicial  nature,  and  accordingly  adjudged  that 
this  proceeding  did  not  constitute  a  case  or  controversy  to  which 
the  judicial  power  of  the  United  States  could  be  extended. 
VOL.  X. —  61 
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At  the  same  time  the  learned  court  said :  ^^  Undoubtedly,  con- 
gr^s  may  confer  upon  a  nonjudicial  body  authority  to  obtain  infor- 
mation necessary  for  legitimate  governmental  purposes,  and  make 
refusal  to  appear  and  testify  before  it  touching  matters  pertinent 
to  any  authorized  inquiry  an  offense  punishable  by  the  courts, 
subject,  howevfer,  to  the  privilege  of  witnesses  to  make  no  dis- 
closures which  might  tend  to  criminate  them  or  subject  them  to 
penalties  or  forfeitures.  A  prosecution  or  an  action  for  violation 
of  such  a  statute  would  clearly  be  an  original  suit  or  controversy 
between  parties,  within  the  meaning  of  the  Constitution,  and  not 
a  mere  application,  like  the  present  one,  for  the  exercise  of  the 
judicial  power  in  aid  of  a  nonjudicial  body."  In  re  Interstate 
Commerce  Commission,  53  Fed.  Hep.  476,  480. 

In  other  words,  if  the  Interstate  Commerce  Act  made  the 
refusal  of  a  witness  duly  summoned  to  appear  and  testify  before 
the  commission,  in  respect  to  a  matter  rightfully  committed  by 
congress  to  that  body  for  examination,  an  ofiense  against  the 
United  States,  punishable  by  fine  or  imprisonment,  or  both,  a 
criminal  prosecution  or  an  information  for  the  violation  of  such 
a  statute  would  be  a  case  or  controversy  to  which  the  judicial 
power  of  the  United  States  extended ;  while  a  direct  civil  pro- 
ceeding, expressly  authorized  by  an  act  of  congress,  in  the  name 
of  the  commission,  and  under  the  direction  of  the  attorney-gen- 
eral of  the  United  States,  against  the  witness  so  refusing  to  tes- 
tify, to  compel  him  to  give  evidence  before  the  commission  touch- 
ing the  same  matter,  would  not  be  a  case  or  controversy  of  which 
cognizance  could  be  taken  by  any  court  established  by  congress 
to  receive  the  judicial  power  of  the  United  States. 

This  interpretation  of  the  Constitution  would  restrict  the 
employment  of  means  to  carry  into  effect  powers  granted  to 
congress  within  much  narrower  limits  than,  m  our  judgment,  are 
warranted  by  that  instrument. 

The  Constitution  expressly  confers  upon  congress  the  power  to 
regulate  commerce  with  foreign  nations,  among  the  several  states 
and  with  the  Indian  tribes,  and  to  make  all  laws  necessary  and 
proper  for  carrying  that  power  into  execution.  Art.  1,  §  8. 
While  the  completely  internal  commerce  of  a'^state  is  reserved  to 
the  state  itself,  because  never  surrendered  to  the  general  govern- 
ment, commerce,  the  regulation  of  which  is  committed  by  the 
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Constitation  to  congrees,  comprehends  traffic,  navigation  and  every 
apecieB  of  commercial  intercourse  or  trade  between  the  United 
States,  among  the  several  states  and  with  the  Indian  tribes.  Gib- 
bons V.  Ogden,  9  Wheat.  1,  193,  194.  "  It  may  be  doubted," 
this  court  has  said,  ^'  whether  any  of  the  evils  proceeding  from 
the  feebleness  of  the  federal  government  contributed  more  to 
that  great  revolution  which  introduced  the  present  system  than 
the  deep  and  general  conviction  that  commerce  ought  to  be  regu- 
lated by  congress.  It  is  not,  therefore,  matter  of  surprise  that 
the  grant  should  be  as  extensive  as  the  mischief,  and  should  com- 
prehend all  foreign  commerce  and  all  commerce  among  the  states. 
To  construe  the  power  so  as  to  impair  its  efficiency  would  tend  to 
defeat  an  object,  in  the  attainment  of  which  the  American  pub- 
Uc  took,  and  justly  took,  that  strong  interest  which  arose  from  a 
full  conviction  of  its  necessity."  Brown  v.  Maryland,  12  Wheat. 
419,  446 ;  Philadelphia  &  S.  S.  S.  Co.  v.  Pennsylvania,  122  TJ.  S. 
326,  346 ;  7  Sup.  Ct.  Eep.  1118.  "  In  the  matter  of  interstate 
commerce,"  this  court,  speaking  by  Mr.  Justice  Bbadley,  has 
declared,  '^the  United  States  are  but  one  country,  and  are  and 
must  be  subject  to  one  system  of  regulations,  and  not  to  a  multi- 
tude of  systems."  Bobbins  v.  Taxing  Dist.,  120  U.  8.  489,  494; 
7  Sup.  Ct.  Eep.  592.  The  same  principle  was  announced  by  the 
present  chief  justice  in  Stoutenburgh  v.  Hennick,  129  TJ.  S.  141, 
148 ;  9  Sup.  Ct.  Eep.  256. 

What  is  the  nature  of  the  power  thus  expressly  given  to  con- 
gress, and  to  what  extent  and  under  what  restrictions  may  it  be 
constitutionally  exerted  ? 

This  question  was  answered  when  Chief  Justice  Mabshall 
taaid  that  it  was  the  power  ^^  to  prescribe  the  rule  by  which  com- 
merce is  to  be  governed."  "  The  power,"  the  chief  justice  con- 
tinued, ^^  Uke  all  others  vested  in  congress,  is  complete  in  itself, 
may  be  exercised  to  its  utmost  extent,  and  acknowledges  no  lim- 
itations other  than  are  prescribed  in  the  Constitution.  These  are 
expressed  in  plain  terms,  and  do  not  affect  the  questions  which 
arise  In  this  case,  or  which  have  been  discussed  at  the  bar.  If,  as 
has  always  been  understood,  the  sovereignty  of  congress,  though 
limited  to  specified  objects,  is  plenary  as  to  those  objects,  the 
power  over  commerce  with  foreign  nations  and  among  the  several 
states  is  vested  in  congress  as  absolutely  as  it  would  be  in  a  single 
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goTemment  having  in  its  Constitution  the  same  restrictions  on  the 
exercise  of  the  power  as  are  found  in  the  Constitution  of  the 
United  States.  The  wisdom  and  the  discretion  of  congress,  their 
identity  with  the  people  and  the  influence  which  their  constituenta 
possess  at  elections  are,  in  this  as  in  many  other  instances  —  aa 
that,  for  example,  of  declaring  war  —  the  sole  restraints  on  which 
they  have  relied  to  secure  them  from  its  abuse.  They  are  the 
restraints  on  which  the  people  must  often  rely  solely  in  all  repre- 
sentative governments."  Gibbons  v.  Ogden,  9  Wheat.  1,  189, 
196,  197. 

Congress  thus  having  plenary  power  subject  to  the  limitations 
imposed  by  the  Constitution  to  prescribe  the  rule  by  which  com- 
merce among  the  several  states  is  to  be  governed,  the  question 
necessarily  arises,  what  are  the  principles  that  should  control  the 
judiciary  when  determining  whether  a  particular  act  of  congress, 
avowedly  adopted  in  execution  of  that  power,  is  consistent  with 
the  fundamental  limitations  of  the  Constitution  ? 

The  general  principle  applicable  to  this  subject  was  long  ago 
announced  by  this  court,  and  has  been  so  often  affirmed  and 
applied  that  argument  in  support  of  it  is  unnecessary,  even  if  it 
were  possible  to  suggest  any  thought  not  heretofore  expressed  in 
the  adjudged  cases.  In  the  great  case  of  McCuUoch  v.  Mary- 
land, 4  Wheat.  316,  421,  423,  it  was  said :  "  The  sound  construc- 
tion of  the  Constitution  must  allow  to  the  national  legislature  that 
discretion,  with  respect  to  the  means  by  which  the  powers  it  con- 
fers are  to  be  carried  into  execution,  which  wUl  enable  that  body 
to  perform  the  high  duties  assigned  to  it,  in  the  manner  most 
beneficial  to  the  people.  Let  the  end  be  legitimate,  let  it  be 
within  the  scope  of  the  Constitution,  and  all  means  which  are 
appropriate,  which  are  plainly  adapted  to  that  end,  which  are  not 
prohibited,  but  consistent  with  the  letter  and  spirit  of  the  Con- 
stitution, are  constitutional."  Again :  "  Where  the  law  is  not 
prohibited,  and  is  really  calculated  to  effect  any  of  the  objects 
intrusted  to  the  government,  to  undertake  here  to  inquire  into 
the  degree  of  its  necessity  would  be  to  pass  the  line  which  cir- 
cumscribes the  judicial  department,  and  to  tread  on  legislative 
ground.    This  court  disclaims  all  pretensions  to  such  a  power." 

Guided  by  these  principles,  we  proceed  to  inquire  whether  the 
12th  section  of    the  Interstate   Commerce  Act,  so   far   as  it 
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aathorizes  the  present  proceeding,  assumes  to  invest  the  Circuit 
Conrts  of  the  United  States  with  functions  that  are  not  judicial 

It  was  not  disputed  at  the  bar,  nor  indeed  can  it  be  successfully 
denied,  that  the  prohibition  of  unjust  charges,  discriminations  or 
preferences,  by  carriers  engaged  in  interstate  conmierce,  in  respect 
of  property  or  persons  transported  from  one  state  to  another,  is  a 
proper  regulation  of  interstate  commerce,  or  that  the  object  that 
congress  has  in  view  by  the  act  in  question  may  be  legitimately 
accomplished  by  it  under  the  power  to  regulate  conmierce  among 
the  several  states.  In  every  substantial  sense  such  prohibition  is 
a  rule  by  which  interstate  commerce  must  be  governed,  and  is 
plainly  adapted  to  the  object  intended  to  be  accomplished.  The 
same  observation  may  be  made  in  respect  to  those  provisions 
empowering  the  commission  to  inquire  into  the  management  of 
the  business  of  carriers  subject  to  the  provisions  of  the  act,  and 
to  investigate  the  whole  subject  of  interstate  commerce  as  con- 
ducted by  such  carriers,  and,  in  that  way,  to  obtain  full  uid 
accurate  information  of  all  matters  involved  in  the  enforcement 
of  the  act  of  congress.  It  was  clearly  competent  for  congress, 
to  that  end,  to  invest  the  commission  with  authority  to  require 
the  attendance  and  testimony  of  witnesses,  and  the  production  of 
books,  papers,  tari&,  contracts,  agreements  and  documents  relat- 
ing to  any  matter  legally  committed  to  that  body  for  investiga- 
tion. We  do  not  understand  that  any  of  these  propositions  aie 
disputed  in  this  case. 

Interpreting  the  Interstate  Commerce  Act  as  applicable,  and  as 
intended  to  apply,  only  to  matters  involved  in  the  regulation  of 
commerce,  and  which  congress  may  rightfully  subject  to  investi- 
gation by  a  commission  established  for  the  purpose  of  enforcing 
that  act,  we  are  unable  to  say  that  its  provisions  are  not  appro- 
priate and  plainly  adapted  to  the  protection  of  interstate  com- 
merce from  burdens  that  are  or  may  be,  directly  and  indirectly, 
imposed  upon  it  by  means  of  unjust  and  unreasonable  discrimi- 
nations,  charges  and  preferences.  Congress  is  not  limited  in  its 
employment  of  means  to  those  that  are  absolutely  essential  to  the 
accomplishment  of  objects  within  the  scope  of  the  powers  granted 
to  it.  It  is  a  settied  principle  of  constitutional  law  that  "  the 
government  which  has  a  right  to  do  an  act,  and  has  imposed  on 
it  the  duty  of  performing  that  act,  must,  according  to  the  dictates 
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of  reason,  be  allowed  to  select  the  means ;  and  those  who  contend 
that  it  may  not  select  any  appropriate  means,  that  one  particular 
mode  of  effecting  the  object  is  excepted,  take  upon  themselves 
the  burden  of  establishing  that  exception.**  4  Wheat.  316,  409. 
The  test  of  the  power  of  congress  is  not  the  judgment  of  the 
courts  that  particular  means  are  not  the  best  that  could  have  been 
employed  to  effect  the  end  contemplated  by  the  legislative 
department.  The  judiciary  can  only  inquire  whether  the  means 
devised  in  the  execution  of  a  power  granted  are  forbidden  by  the 
Constitution.  It  cannot  go  beyond  that  inquiry  without  entrench- 
ing upon  the  domain  of  another  department  of  the  government. 
That  it  may  not  do  with  safety  to  our  institutions.  Sinking  Fund 
cases,  99  U.  S.  700,  718. 

An  adjudication  that  congress  could  not  establish  an  adminis- 
trative body  with  authority  to  investigate  the  subject  of  inter- 
state commerce,  and  with  power  to  call  witnesses  before  it,  and 
to  require  the  production  of  books,  documents  and  papers  relating 
to  that  subject,  would  go  far  towards  defeating  the  object  for 
which  the  people  of  the  United  States  placed  commerce  among 
the  states  under  national  control.  All  must  recognize  the  fact 
that  the  full  information  necessary  as  a  basis  of  intelligent  legis- 
lation by  congress  from  time  to  time  upon  the  subject  of  inter- 
state commerce  cannot  be  obtained,  nor  can  the  rules  established 
for  the  regulation  of  such  commerce  be  efficiently  enforced,  other- 
wise than  through  the  instrumentality  of  an  administrative  body, 
representing  the  whole  country,  always  watchful  of  the  general 
interests,  and  charged  with  the  duty,  not  only  of  obtaining  the 
required  information,  but  of  compelling,  by  all  lawful  meiJiods^ 
obedience  to  such  rules. 

It  is  to  be  observed  that,  independently  of  any  question  con- 
cerning the  nature  of  the  matter  under  investigation  by  the  com- 
mission— however  legitimate  or  however  vital  to  the  public 
interest  the  inquiry  being  conducted  by  that  body  —  the  judg- 
ment below  rests  upon  the  broad  ground  that  no  direct  proceed- 
ing to  compel  the  attendance  of  a  witness  before  the  commission, 
or  to  require  him  to  answer  questions  put  to  him,  or  to  compel 
the  production  of  books,  documents  or  papers  in  his  possession 
relating  to  the  subject  under  examination,  can  be  deemed  a  case 
or  controversy  of  which,  under  the  Constitution,  a  court  of  the 
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TJnited  States  may  take  cognizance,  even  if  such  proceeding  be  in 
form  judicial ;  and  the  theory  upon  which  the  judgment  pro- 
ceeded is  applicable  alike  to  corporations  and  individuals, 
although,  by  the  established  doctrine  of  the  courts  a  railroad  cor- 
poration may,  under  legislative  sanction  and  upon  making  com- 
pensation, appropriate  private  property  for  the  purposes  of  its 
right  of  way,  because,  and  only  because,  its  road  is  a  public  high- 
way, established  primarily  for  the  convenience  of  the  people  and 
to  subserve  public  objects  and,  therefore,  subject  to  governmental 
control.  Cherokee  Nation  v.  Southern  Kan.  E.  Co.,  135  U.  S. 
641,  657 ;  10  Sup.  Ct.  Eep.  965. 

What  is  a  case  or  controversy  to  which,  under  the  Constitu- 
tion, the  judicial  power  of  the  TJnited  States  extends  ?  Referring 
to  the  clause  of  that  instrument  which  extends  the  judicial  power 
of  the  United  States  to  all  cases  in  law  and  equity  arising  under 
the  Constitution,  the  laws  of  the  United  States  and  treaties  made 
or  that  shall  be  made  under  their  authority,  this  court,  speaking 
by  Chief  Justice  Marshall,  has  said :  ^'  This  clause  enables  the 
judicial  department  to  receive  jurisdiction  to  tho  full  extent  of 
the  Constitution,  laws  and  treaties  of  the  United  States  when  any 
question  respecting  them  shall  assume  such  a  form  that  the  judi- 
cial power  is  capable  of  acting  on  it.  That  power  is  capable  of 
acting  only  when  the  subject  is  submitted  to  it  by  a  party  who 
asserts  his  rights  in  the  form  prescribed  by  law.  It  then  becomes 
a  case,  and  the  Constitution  declares  that  the  judicial  power  shall 
extend  to  all  cases  arising  under  the  Constitution,  laws  and  treat- 
ies of  the  United  States."  Osborn  v.  Bank,  9  Wheat.  738,  819. 
And  in  Den  ex  dem.  Murray  v.  Improvement  Co.,  18  How.  272, 
284,  Mr.  Justice  Cubtis,  after  observing  that  congress  cannot 
withdraw  from  judicial  cognizance  any  matter  which,  from  its 
nature,  is  the  subject  of  a  suit  at  common  law,  or  in  equity  or 
admiralty,  nor,  on  the  other  hand,  bring  under  judicial  power  a 
matter  which,  from  its  nature,  is  not  a  subject  for  judicial  deter- 
mination, said :  ^^  At  the  same  time  there  are  matters  involving 
public  rights  which  may  be  presented  in  such  form  that  the  judi- 
cial power  is  capable  of  acting  on  them,  and  which  are  susceptible 
of  judicial  determination,  but  which  congress  may  or  may  not 
bring  within  the  cognizance  of  the  courts  of  the  United  States,  as 
it  may  deem  proper."     So,  in  Smith  v.  Adams,  130  U.  8. 173 ;  9 
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Sup.  Gt.  Hep.  566,  Mr.  Justice  Field,  speaking  for  the  courts 
said  that  the  terms  "  cases  "  and  "  controversies,"  in  the  ConBtitn- 
tion,  embraced  ^^  the  claims  or  contentions  of  litigants  brought 
before  the  courts  for  adjudication  by  regular  proceedings  estab- 
lished for  the  protection  or  enforcement  of  rights,  or  the  preven- 
tion, redress  or  punishment  of  wrongs." 

Testing  the  present  proceeding  by  these  principles,  we  are  of 
opinion  that  it  is  one  that  can  properly  be  brought  under  judicial 
cognizance. 

We  have  before  us  an  act  of  congress  authorizing  the  interstate 
commerce  commission  to  summon  witnesses  and  to  require  the 
production  of  books,  papers,  tariffs,  contracts,  agreements  and 
documents  relating  to  the  matter  under  investigation.  The  con- 
stitutionality of  this  provision  —  assuming  it  to  be  applicable  to  a 
matter  that  may  be  legally  intrusted  to  an  administrative  body 
for  investigation  —  is,  we  repeat,  not  disputed,  and  is  beyond  dis- 
pute. Upon  every  one,  therefore,  who  owes  allegiance  to  the 
United  States,  or  who  is  within  its  jurisdiction,  enjoying  the  pro- 
tection that  its  government  affords,  rests  an  obligation  to  respect 
the  national  will  as  thus  expressed,  in  conformity  with  the  Con- 
stitution. As  every  citizen  is  bound  to  obey  the  law  and  to  yield 
obedience  to  the  constituted  authorities  acting  within  the  law, 
this  power  conferred  upon  the  commission  imposes  upon  any  one 
summoned  by  that  body  to  appear  and  to  testify  the  duty  of 
appearing  and  testifying,  and  upon  any  one  required  to  produce 
such  books,  papers,  tariffs,  contracts,  agreements  and  documents, 
the  duty  of  producing  them,  if  the  testimony  sought,  and  Uie 
books,  papers,  etc.,  called  for  relate  to  the  matter  under  investi- 
gation, if  such  matter  is  one  which  the  commission  is  legally 
entitled  to  investigate,  and  if  the  witness  is  not  excused^  on 
some  personal  ground,  from  doing  what  the  commission  requires 
at  his  hands.  These  propositions  seem  to  be  so  clear  and  indis- 
putable that  any  attempt  to  sustain  them  by  argument  would 
be  of  no  value  in  the  discussion.  Whether  the  commission 
is  entitled  to  the  evidence  it  seeks,  and  whether  the  refusal  of 
the  witness  to  testify  or  to  produce  books,  papers,  etc.,  in  his 
possession,  is  or  is  not  in  violation  of  his  duty  or  in  deroga- 
tion of  the  rights  of  the  United  States,  seeking  to  execute  a  power 
expressly  granted  to  congress,  are  the  distinct  issues  between  that 
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body  and  the  witness.  They  are  issues  between  the  United 
States  and  those  who  dispute  the  validity  of  an  act  of  congress 
and  seek  to  obstmct  its  enforcement ;  and  those  issues,  made  in 
the  form  prescribed  by  the  act  of  congress,  are  so  presented  that 
the  judicial  power  is  capable  of  acting  on  them. 

The  question  so  presented  is  substantially,  if  not  precisely,  that 
which  would  arise  if  the  witness  was  proceeded  against  by  an 
indictment  under  an  act  of  congress  declaring  it  to  be  an  offense 
against  the  United  States  for  any  one  to  refuse  to  testify  before 
the  commission  after  being  duly  summoned,  or  to  produce  books, 
papers,  etc.,  in  his  possession  upon  notice  to  do  so,  or  imposing 
penalties  for  such  refusal  to  testify  or  to  produce  the  required 
books,  papers  and  documents.  A  prosecution  for  such  offense,  or 
a  proceeding  by  information  to  recover  such  penalties,  would  have 
as  its  real  and  ultimate  object  to  compel  obedience  to  the  rightful 
orders  of  the  commission,  while  it  was  exerting  the  powers  given 
to  it  by  congress ;  and  such  is  the  sole  object  of  the  present  direct 
proceeding.  The  United  States  asserts  its  right,  under  the  Con- 
stitution and  laws,  to  have  these  appellees  answer  the  questions 
propounded  to  them  by  the  commission,  and  to  produce  specified 
books,  papers,  etc.,  in  their  possession  or  under  their  control.  It 
insists  that  the  evidence  called  for  is  material  in  the  matter  under 
investigation ;  that  the  subject  of  investigation  is  within  legisla^ 
lative  cognizance,  and  may  be  inquired  of  by  any  tribunal  consti- 
tuted by  congress  for  that  purpose.  The  appellees  deny  that  any 
such  rights  exist  in  the  general  government,  or  that  they  are 
under  a  legal  duty,  even  if  such  evidence  be  important  or  vital  in 
the  enforcement  of  the  Interstate  Commerce  Act,  to  do  what  is 
required  of  them  by  the  commission.  Thus  has  arisen  a  dispute 
involving  rights  or  claims  asserted  by  the  respective  parties  to  it ; 
and  the  power  to  determine  it  directly,  and,  as  between  the  par- 
ties, finally,  must  reside  somewhere.  It  cannot  be  that  the  gen- 
eral government,  with  all  the  power  conferred  upon  it  by  the 
people  of  the  United  States,  is  helpless  in  such  an  emergency, 
and  is  unable  to  provide  some  method,  judicial  in  form  and  direct 
in  its  operation,  for  the  prompt  and  conclusive  determination  of 
this  dispute. 

As  the  Circuit  Court  is  competent,  under  the  law  by  which  it 
was  ordained  and  established,  to  take  jurisdiction  of  the  parties, 
VOL.  X. —  62 
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and  as  a  case  arises  under  the  Constitution  or  laws  of  the  United 
States  when  its  decision  depends  upon  either,  why  is  not  this  pro- 
ceeding, judicial  in  form  and  instituted  for  the  determination  of 
distinct  issues  between  the  parties,  as  defined  bj  formal  pleadings^ 
a  case  or  controversy  for  judicial  cognizance,  within  the  meaning 
of  the  Constitution  ?  It  must  be  so  regarded,  unless,  as  is  con- 
tended, congress  is  without  power  to  provide  any  method  for 
enforcing  the  statute  or  compelling  obedience  to  the  lawful  orders 
of  the  commission,  except  through  criminal  prosecutions  or  by 
civil  actions  to  recover  penalties  imposed  for  noncompliance 
with  such  orders.  But  no  limitation  of  that  kind  upon  the  power 
of  congress  to  regulate  commerce  among  the  States  is  justified 
either  by  the  letter  or  the  spirit  of  the  Constitution.  Any  such 
rule  of  constitutional  interpretation,  if  applied  to  all  the  grants  of 
power  made  to  congress,  would  defeat  the  principal  objects  for 
which  the  Constitution  was  ordained.  As  the  issues  are  so  pre- 
sented that  the  judicial  power  is  capable  of  acting  on  them  finally 
as  between  the  parties  before  the  court,  we  cannot  adjudge  that 
the  mode  prescribed  for  enforcing  the  lawful  orders  of  the  inter- 
state commission  is  not  calculated  to  attain  the  object  for  which 
congress  was  given  power  to  regulate  interstate  commerce.  It 
cannot  be  so  declared  unless  the  incompatibility  between  the  Con- 
stitution and  the  act  of  congress  is  clear  and  strong.  Fletcher  v. 
Peck,  6  Cranch,  87,  128.  In  accomplishing  the  objects  of  a 
power  granted  to  it  congress  may  employ  any  one  or  all  the 
modes  that  are  appropriate  to  the  end  in  view,  taking  care  only 
that  no  modd  employed  is  inconsistent  with  the  limitations  of  the 
Constitution. 

We  do  not  overlook  those  constitutional  limitations  which,  for 
the  protection  of  personal  rights,  must  necessarily  attend  all 
investigations  conducted  under  the  authority  of  congress. 
Neither  branch  of  the  legislative  department,  still  less  any 
merely  administrative  body,  established  by  congress,  possesses,  or 
can  be  invested  with,  a  general  power  of  making  inquiry  into  the 
private  affairs  of  the  citizen.  Kilboum  v.  Thompson,  103  U.  S. 
168,  190.  We  said  in  Boyd  v.  U.  8.,  116  U.  S.  616,  630 ;  6  Sup. 
Ct.  Rep.  524  —  and  it  cannot  be  too  often  repeated  —  that  the 
principles  that  embody  the  essence  of  constitutional  liberty  and 
security  forbid  all  invasions  on  the  part  of  the  government  and 
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its  employees  of  the  sanctity  of  a  man's  home  and  the  privacies 
of  his  life.  As  said  by  Mr.  Justice  Field,  In  re  Pacific  Ey.  Com- 
mission, 32  Fed.  Eep.  241,  250,  "  of  all  the  rights  of  the  citizen, 
few  are  of  greater  importance  or  more  essential  to  his  peace  and 
happiness  than  the  right  of  personal  security,  and  that  involves, 
not  merely  protection  of  his  person  from  assault,  but  exemption 
of  his  private  affairs,  books  and  papers  f^om  the  inspection  and 
scrutiny  of  others.  Without  the  enjoyment  of  this  right,  all 
others  would  lose  half  their  value." 

It  was  said  in  argument  that  the  12th  section  was  in  deroga- 
tion of  those  fundamental  guaranties  of  personal  rights  that  are 
recognized  by  the  Constitution  as  inhering  in  the  freedom  of  the 
citizen.  It  is  scarcely  necessary  to  say  that  the  power  given  to 
congress  to  regulate  interstate  commerce  does  not  carry  with  it 
any  power  to  destroy  or  impair  those  guaranties.  This  court  has 
already  spoken  fully  upon  that  gencKil  subject  in  Counselman  v. 
Hitchcock,  142  TJ.  S.  547 ;  12  Sup.  Ct.  Eep.  196.  We  need  not 
add  anything  to  what  has  been  there  said.  Suffice  it  in  the 
present  case  to  say  that  as  the  interstate  commerce  commission, 
by  petition  in  a  Circuit  Court  of  the  United  States,  seeks,  upon 
grounds  distinctly  set  forth,  an  order  to  compel  appellees  to 
answer  particular  questions  and  to  produce  certain  books,  papers, 
etc.,  in  their  possession,  it  was  open  to  each  of  them  to  contend 
before  that  court  that  he  was  protected  by  the  Constitution  from 
making  answer  to  the  questions  propounded  to  him,  or  that  he 
was  not  legally  bound  to  produce  the  books,  papers,  etc.,  ordered 
to  be  produced,  or  that  neither  the  questions  propounded  nor  the 
books,  papers,  etc.,  called  for  relate  to  the  particular  matter  under 
investigation,  nor  to  any  matter  which  the  commission  is  entitled 
under  the  Constitution  or  laws  to  investigate.  These  issues  being 
determined  in  their  favor  by  the  court  below,  the  petition  of 
the  commission  could  have  been  dismissed  upon  its  merits. 

It  may  be  proper  to  state  in  this  connection  that,  after  the 
decision  in  Counselman  v.  Hitchcock,  the  Interstate  Commerce 
Act  was  amended  by  an  act  approved  February  11,  1893,  which 
provides  '^  that  no  person  shall  be  excused  from  attending  and  testi- 
fying, or  from  producing  books,  papers,  tariffs,  contracts,  agree- 
ments and  documents  before  the  interstate  commerce  commission, 
or  in  obedience  to  the  subpoena  of  the  commission,  whether  such 
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subpoena  be  signed  or  issued  bj  one  or  more  commissioners,  or  in 
any  cause  or  proceeding,  criminal  or  otherwise,  based  upon  or 
growing  out  of  any  alleged  violation  of  the  act  of  congress,  enti- 
tled '  An  act  to  regulate  commerce,'  approved  February  fourth, 
eighteen  hundred  and  eighty-seven,  or  of  any  amendment  thereof  , 
on  the  ground  or  for  the  reason  that  the  testimony  or  evidence, 
documentary  or  otherwise,  required  of  him  may  tend  to  criminate 
hitn  or  subject  him  to  a  penalty  or  forfeiture.  But  no  per- 
son shall  be  prosecuted  or  subjected  to  any  penalty  or  for- 
feiture for  or  on  account  of  any  transaction,  matter  or  thing 
concerning  which  he  may  testify,  or  produce  evidence,  docu- 
mentary or  otherwise,  before  said  commission,  or  in  obedience 
to  its  subpoena,  or  the  subpoena  of  either  of  them,  or  in 
any  such  case  or  proceeding:  Provided,  that  no  person  so 
testifying  shall  be  exempt  from  prosecution  and  punishment  for 
perjury  committed  in  so  testifying.  Any  person  who  shall  neglect 
or  refuse  to  attend  and  testify,  or  to  answer  any  lawful  inquiry, 
or  to  produce  books,  papers,  tariffs,  contracts,  agreements  and 
documents,  if  in  his  power  to  do  so,  in  obedi^ice  to  the  sub- 
poena or  lawful  requirement  of  the  commission,  shall  be  guilty 
of  an  ofiense,  and  upon  conviction  thereof  by  a  court  of  com- 
petent jurisdiction  shall  be  punished  by  fine  not  less  than  one 
hundred  dollars  nor  more  than  five  thousand  dollars,  or  by 
impriflonment  for  not  more  than  one  year,  or  by  both  such  fin« 
and  imprisonment."  27  Stat.  443,  chap.  83.  But  that  act  was 
not  in  force  when  this  case  was  determined  below  ;  nor  does  it 
reach  the  question  whether  a  proceeding  like  the  present  one  can 
be  maintained  in  a  Circuit  Court  of  the  United  States. 

In  the  course  of  the  argument  at  the  bar,  our  attention  was 
called  to  Haybum's  case,  2  DaU.  409,  and  U.  S.  v.  Ferreira,  IS 
How.  40,  46,  as  announcing  principles  not  in  harmony  with  the 
views  we  have  expressed  in  this  opinion. 

Haybum's  case  was  an  application  for  a  mandamus  to  be  directed 
to  the  Circuit  Court  of  the  United  States  for  the  district  of  Penn- 
sylvania, commanding  that  court  to  proceed  in  a  petition  by  Hay- 
burn  to  be  put  on  the  pension  list  of  the  United  States,  in  con- 
formity witi  an  act  of  congress  approved  March  23,  1792  (Chap. 
11),  which  provided  for  the  settlement  of  the  claims  of  widows 
and  orphans  barred   by  limitations  previously  established,  and 
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to  regnlate  claims  to  invalid  pensions.  This  court  took  the 
case  under  advisement,  but,  as  congress  provided  in  another  waj 
for  the  relief  of  invalid  pensioners,  no  decision  was  made. 
Nevertheless,  by  a  note  to  Haybum's  case,  we  are  informed  of 
the  views  expressed  at  the  Circuit  by  different  members  of  this 
court  in  relation  to  the  act  of  1872.  They  concurred  in  holding 
that  it  was  not  in  the  power  of  congress  to  assign  to  the  courts  of 
the  United  States  any  duties  except  such  as  were  properly  judi- 
cial, and  to  be  performed  in  a  judicial  manner ;  and  that  the 
duties  assigned  to  the  Circuit  Courts  were  not  of  that  description^ 
and  were  not  contemplated  by  the  act  of  congress  as  of  that 
character,  and,  consequently,  that  the  act  could  be  considered  as 
only  appointing  commissioners  for  the  purposes  mentioned  in  it 
by  official  instead  of  personal  descriptions,  which  positions  the 
judges  of  the  court  were  at  liberty  to  accept  or  decline. 

In  a  note  prepared  by  Chief  Justice  Taney,  under  the  direc- 
tion of  this  court,  and  found  in  15  Howard,  52,  an  account  is  given 
of  Todd's  case,  which  also  involved  the  validity  of  the  act  of  1792, 
so  far  as  it  imposed  upon  the  Circuit  Courts  duties  relating  to 
pensions,  and  it  is  there  stated  that  Chief  Justice  Jay  and  Justice 
CnsHiNG,  upon  further  reflection,  became  satisfied  that  the  power 
conferred  by  the  act  of  1792  on  the  Circuit  Court  as  a  court 
could  not  be  construed  as  giving  such  power  to  the  judges  of  th^ 
court  as  commissioners. 

The  same  general  principles  were  announced  in  Ferreira's  case, 
which  arose  under  the  treaty  of  1819  between  Spain  and  the 
United  States,  and  under  certain  acts  of  congress  passed  to  carry 
a  particular  article  of  that  treaty  into  execution.  The  case  came 
before  this  court  upon  appeal  from  a  decision  or  award  made  by 
the  district  judge,  acting  upon  a  special  statute  authorizing  him 
to  receive  and  adjudicate  certain  claims.  A  motion  to  dismiss 
the  appeal  for  want  of  adjudication  in  this  court  raised  the  ques- 
tion whether  the  district  judge  exercised  judicial  power,  strictly 
speaking,  under  the  Constitution.  The  motion  to  dismiss  was 
sustained.  Chief  Justice  Taney,  referring  to  the  statutes  under 
which  the  district  judge  proceeded,  said :  ^'  It  is  manifest  that 
this  power  to  decide  upon  the  validity  of  these  claims  is  not  con- 
ferred on  them  as  a  judicial  function  to  be  exercised  in  the  ordi- 
nary forms  of  a  court  of  justice,  for  there  is  to  be  no  suit,  no 
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*  parties,'  in  the  legal  acceptance  of  the  term,  are  to  be  made,  no 
process  to  issue,  and  no  one  is  authorized  to  appear  in  behalf  of 
the  United  States  or  to  summon  witnesses  in  the  case.  The  pro- 
ceeding is  altogether  ex  parte,  and  all  that  the  judge  is  required 
to  do  is  to  receive  the  claim  when  the  party  presents  it,  and  to 
adjust  it  upon  such  evidence  as  he  may  have  before  him,  or  be 
able  himself  to  obtain.  But  neither  the  evidence  nor  his  award 
are  to  be  filed  in  the  court  in  which  he  presides,  nor  recorded 
there ;  but  he  is  required  to  transmit  both  the  decision  and  the 
evidence  upon  which  he  decided  to  the  secretary  of  the  treasury, 
and  the  claim  is  to  be  paid  if  the  secretary  thinks  it  just  and 
equitable,  but  not  otherwise.  It  is  to  be  a  debt  from  the  United 
States  upon  the  decision  of  the  secretary,  but  not  upon  that  of 
the  judge.  It  is  too  evident  for  argument  on  the  subject  that 
such  a  tribunal  is  not  a  judicial  one,  and  that  the  act  of  congress 
did  not  intend  to  make  it  one.  The  authority  conferred  on  the 
respective  judges  was  nothing  more  than  that  of  a  commissioner 
to  adjust  certain  claims  against  the  United  States ;  and  the  ofiice 
of  judges  and  their  respective  jurisdictions  are  referred  to  in  the 
law  merely  as  a  designation  of  the  persons  to  whom  the  authority 
is  confided,  and  the  territorial  limits  to  which  it  extends.  The 
decision  is  not  the  judgment  of  a  court  of  justice.  It  is  the  award 
of  a  oommission."     13  How.  40,  46,  47. 

It  thus  appears  that  the  act  of  1792,  above  referred  to,  attempted 
to  impose  upon  the  courts  of  the  United  States  duties  purely 
administrative  in  their  character.  So,  also,  the  acts  of  congress 
involved  in  Ferreira's  case  conferred  no  authority  upon  the  dis- 
trict judge  to  determine  finally  any  questions  of  a  judicial  nature, 
and  without  requiring  any  petition  to  be  filed,  and  without  empow- 
ering the  district  attorney  to  enter  an  appearance  for  the  United 
States,  so  as  to  make  it  a  party  to  the  proceeding  or  to  authorize 
a  judgment  against  it,  gave  that  officer  the  power  only  of  adjust- 
ing, without  the  presence  of  parties,  certain  claims,  the  allowance 
and  payment  of  which,  after  being  so  adjusted,  were  made  to 
depend  wholly  upon  the  discretion  of  the  secretary  of  the  treasury. 

Some  allusion  should  be  made  in  this  connection  to  Gordon  v. 
U.  8.,  117  U.  S.  697,  and  In  re  Sanborn,  148  U.  8.  222 ;  13  Sup. 
Ct.  Eep.  577. 

In  Grordon's  case  the  question  was  whether  this  court  had  juris- 
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diction  to  review  the  action  of  the  Court  of  Claims  in  respect  to 
a  claim  examined  and  allowed  in  the  latter  court  under  an  act  of 
congress  (12  Stat.  765;  chap.  92,  §§  5,  7,  14),  which,  among  other 
things,  provided  that  no  money  should  be  paid  out  of  the  treasury 
for  any  claim  passed  upon  by  the  Court  of  Claims  untU  after  an 
appropriation  therefor  should  be  estimated  by  the  secretary  of 
the  treasury  and  an  appropriation  to  pay  it  be  made  by  congress. 
Under  that  act,  neither  the  Court  of  Claims  nor  this  court  could 
do  anything  more  than  certify  their  opmion  to  the  secretary  of 
the  treasury,  and  it  depended  upon  that  officer,  in  the  first  place, 
to  decide  whether  he  would  include  it  in  his  estimate  of  private 
claims ;  and,  if  he  decided  in  favor  of  the  claimant,  it  rested  with 
congress  to  determine  whether  it  would  or  would  not  make  an 
appropriation  for  its  payment.  Keither  the  Court  of  Claims  nor 
this  court  could,  by  any  process,  enforce  its  judgment;  and 
whether  the  claim  was  paid  or  not  did  not  depend  on  the  decision 
of  either  court,  but  upon  the  future  action  of  the  secretary  of  the 
treasury  and  of  congress. 

The  appeal  of  Gordon  was  dismissed,  upon  the  ground  that 
congress  could  not  ^'  authorize  or  require  this  court  to  express  an 
opinion  on  a  case  where  its  judicial  power  could  not  be  exercised,^ 
and  where  its  judgment  would  not  be  final  and  conclusive  upon 
the  rights  of  the  parties,  and  process  of  execution  awarded  to 
carry  it  into  effect."  "The  award  of  execution,"  said  Chief 
Justice  Takey,  "  is  a  part,  and  an  essential  part,  of  every  judg- 
ment passed  by  a  court  exercising  judicial  power.  It  is  no 
*  judgment,'  in  the  legal  sense  of  the  term,  without  it.  Without 
such  an  award,  the  judgment  would  be  inoperative  and  nugatory, 
leaving  the  aggrieved  party  without  a  remedy.  It  would  be 
merely  an  opinion  which  would  remain  a  dead  letter,  and  without 
any  operation  upon  the  rights  of  the  parties,  unless  congress 
should  at  some  future  time  sanction  it,  and  pass  a  law  authorizing 
the  court  to  carry  its  opinion  into  effect  Such  is  not  the  judicial 
power  confided  to  this  court  in  the  exercise  of  its  appellate  juris- 
diction ;  yet  it  is  the  whole  power  that  the  court  is  allowed  to 
exercise  under  this  act  of  congress."  117  U.  S.  702.  See  De 
Oroot  v.  U.  S.,  6  Wall.  419. 

In   Sanborn's    case,   above  cited,  the  same  principles  were 
announced.    That  case  arose  under  an  act  of  congress  of  March 
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3,  1887  (24  Stat.  506,  chap.  359),  one  section  of  which  provided 
that,  "  when  any  claim  or  matter  may  be  pending  in  any  of  the 
executive  departments  which  involves  controverted  questions  of 
fact  or  law,  the  head  of  such  department,  with  the  consent  of  the 
claimant,  may  transmit  the  same,  with  the  vouchers,  papers, 
proofs  and  documents  pertaining  thereto,  to  said  Court  of  Claims, 
and  the  same  shall  be  there  proceeded  in  under  such  rules  as  the 
court  may  adopt.  When  the  facts  and  conclusions  of  law  shall 
have  been  found,  the  court  shall  report  its  findings  to  the  depart- 
ment by  which  it  was  transmitted."  §  12.  This  court  dis- 
missed an  appeal  from  a  finding  of  the  Court  of  Claims,  under 
this  act.  Kef  erring  to  the  cases  of  Hayburn,  Todd,  Ferreira  and 
Gordon,  above  cited,  it  observed :  "  Such  a  finding  is  not  made 
obligatory  on  the  department  to  which  it  is  reported ;  certainly 
not  80  in  terns,  and  not  so,  as  we  think,  by  any  necessary  impU- 
cation.  We  regard  the  function  of  the  Court  of  Claims,  in  such 
&  case,  as  ancillary  and  advisory  only  The  finding  or  conclusion 
reached  by  that  court  is  not  enforcible  by  any  process  of  execu- 
tion issuing  from  the  court,  nor  is  it  made  by  the  statute  the  final 
and  indisputable  basis  of  action  either  by  the  department  or  by 
congress."     148  U.  S.  226 ;  13  Sup.  Ct.  Eep.  577, 

The  views  we  have  expressed  in  the  present  case  are  not  incon- 
sistent  with  anything  said  or  decided  in  those  cases.  They  do 
not  in  any  manner  infringe  upon  the  salutary  doctrine  that  con- 
gress, excluding  the  special  cases  provided  for  in  the  Constitu- 
tion —  as,  for  instance,  in  section  2  of  article  2  of  that  instrument 
—  may  not  impose  upon  the  courts  of  the  United  States  any 
duties  not  strictly  judicial.  The  duties  assigned  to  tt^e  Circuit 
Courts  of  the  United  States  by  the  12th  section  of  the  Interstate 
Commerce  Act  are  judicial  in  their  nature.  The  inquiry  whether 
a  witness  before  the  commission  is  bound  to  answer  a  particular 
question  propounded  to  him,  or  to  produce  books,  papers,  etc.,  in 
his  possession,  and  called  for  by  that  body,  is  one  that  cannot  be 
committed  to  a  subordinate  administrative  or  executive  tribunal 
for  final  determination.  Such  a  body  could  not,  under  our  system 
of  government,  and  consistently  with  due  process  of  law,  be 
invested  with  authority  to  compel  obedience  to  its  orders  by  a 
judgment  of  fine  or  imprisonment.  Except  in  the  particular 
instances   enumerated  in  the  Constitution,   and   considered  in 
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Anderson  v.  Dunn,  6  Wheat.  204,  and  in  Kilbourn  v.  Thompson, 
103  U.  S.  168,  190,  of  the  exercise  by  either  house  of  congress  of 
its  right  to  punish  disorderly  behavior  upon  the  part  of  its  mem- 
bers, and  to  compel  the  attendance  of  witnesses  and  the  production 
of  papers  in  election  and  impeachment  cases  and  in  cases  that  may 
involve  the  existence  of  those  bodies,  the  power  to  impose  fine  or 
imprisonment  in  order  to  compel  the  performance  of  a  legal  duty 
imposed  by  the  United  States  can  only  be  exerted,  under  the  law 
of  the  land,  by  a  competent  judicial  tribunal  having  jurisdiction 
in  the  premises.  See  Whitcomb's  case,  120  Mass.  118,  and 
authorities  there  cited. 

Without  the  aid  of  judicial  process  of  some  kind,  the  regula- 
tions that  congress  may  establish  in  respect  to  interstate  commerce 
cannot  be  adequately  or  efficiently  enforced.  One  mode,  as 
already  suggested  (the  validity  of  which  is  not  questioned),  of 
compelling  a  witness  to  testify  before  the  interstate  conmierce 
commission  to  answer  questions  propounded  to  him  relating  to 
the  matter  under  investigation,  and  which  the  law  makes  it  his 
dnty  to  answer,  and  to  produce  books,  papers,  etc,  is  to  make  his 
refusal  to  appear  and  answer,  or  to  produce  the  documentary 
evidence  called  for,  an  offense  against  the  United  States,  punish- 
able by  fine  or  imprisonment.  A  criminal  prosecution  of  the 
witness  under  such  a  statute,  it  is  conceded,  would  be  a  case  or 
controversy,  within  the  meaning  of  th6  Constitution,  of  which  a 
court  of  the  United  States  could  take  jurisdiction.  Another  mode 
would  be  to  proceed  by  information  to'  recover  any  penalty 
imposed  by  the  statute.  A  proceeding  of  that  character,  it  is  also 
conceded,  would  be  a  case  or  controversy  of  which  a  court  of  the 
United  States  could  take  cognizance.  If,  however,  congress,  in 
its  wisdom,  authorizes  the  commission  to  bring  before  a  court  of 
the  United  States  for  determination  the  issues  between  it  and  a 
witness,  that  mode  of  enforcing  the  act  of  congress,  and  of  com- 
peUing  the  witness  to  perform  his  duty,  is  said  not  to  be  judicial,, 
and  is  beyond  the  power  of  congress  to  prescribe. 

We  cannot  assent  to  any  view  of  the  Constitution  that  con- 
cedes the  power  of  congress  to  accomplish  a  named  result  indi- 
rectly, by  particular  forms  of  judicial  procedure,  but  denies  its. 
power  to  accomplish  the  same  result  directly,  and  by  a  different 
VOL.  X. —  63 
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proceeding  judicial  in  form.  We  could  not  do  so  without  deny- 
ing to  congress  the  broad  discretion  with  which  it  is  invested  by 
the  Constitution  of  employing  all  or  any  of  the  means  that  are 
appropriate  or  plainly  adapted  to  an  end  which  it  has  unques- 
tioned power  to  accomplish ;  namely,  the  protection  of  interstate 
commerce  against  improper  burdens  and  discriininations.  Indeed, 
of  all  the  modes  that  could  be  constitutionally  prescribed  for  the 
enforcement  of  the  regulations  embodied  in  the  Interstate  Com- 
merce Act,  that  provided  by  the  12th  section  is  the  one  which, 
more  than  any  other,  will  protect  the  public  against  the  devices 
of  those  who,  taking  advantage  of  special  circumstances,  or  by 
means  of  combinations  too  powerful  to  be  resisted  and  overcome 
by  individual  effort,  would  subject  commerce  among  the  states  to 
unjust  and  unreasonable  burdens. 

The  present  proceeding  is  not  merely  ancillary  and  advisory. 
It  is  not,  as  in  Gordon's  case,  one  in  which  the  United  States 
seeks  from  the  Circuit  Court  of  the  United  States  an  opinion 
that  "  would  remain  a  dead  letter,  and  without  any  operation 
upon  the  rights  of  the  parties."  The  proceeding  is  one  for  deter- 
mining rights  arising  out  of  specified  matters  in  dispute  that  con- 
cern both  the  general  public  and  the  individual  defendants.  It 
is  one  in  which  a  judgment  may  be  rendered  that  will  be  conclu- 
sive upon  the  parties  until  reversed  by  this  court ;  and  that  judg- 
ment may  be  enforced  by  the  process  of  the  Circuit  Court,  Is 
it  not  clear  that  there.are  here  parties  on  each  side  of  a  dispute 
involving  grave  questions  of  legal  rights,  that  their  respective 
positions  are  defined  by  pleadings,  and  that  the  customary  forms 
of  judicial  procedure  have  been  pursued  ?  The  performance  of 
the  duty  which,  according  to  the  contention  of  the  govenment, 
rests  upon  the  defendants,  cannot  be  directly  enforced  except  by 
judicial  process.  One  of  the  functions  of  a  court  is  to  compel 
a  party  to  perform  a  duty  which  the  law  requires  at  his  hands. 
If  it  be  adjudged  that  the  defendants  are,  in  law,  obliged  to  do 
what  they  have  refused  to  do,  that  determination  will  not  be 
merely  ancillary  and  advisory,  but,  in  the  words  of  Sanborn's 
case,  will  be  a  "  final  and  indisputable  basis  of  action,"  as  between 
the  commission  and  the  defendants,  and  will  furnish  a  precedent 
in  all  similar  cases.  It  will  be  as  much  a  judgment  that  may  be 
carried  into  effect  by  judicial  process  as  one  for  money,  or  for 
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the  recovery  of  property,  or  a  judgment  in  mandamns  command- 
ing the  performance  of  an  act  or  duty  which  the  law  requires  to 
be  performed,  or  a  judgment  prohibiting  the  doing  of  something 
which  the  law  will  not  sanction.  It  is  none  the  less  the  judgment 
of  a  judicial  tribunal  dealing  with  questions  judicial  in  their 
nature,  and  presented  in  the  customary  forms  of  judicial  pro- 
ceedings, because  its  effect  may  be  to  aid  an  administrative  or 
•executive  body  in  the  performance  of  duties  legally  imposed 
upon  it  by  congress  in  execution  of  a  power  granted  by  the 
Constitution. 

This  view  is  illustrated  by  the  case  of  Fong  Yue  Ting  v.  U.  8., 
149  U.  S.,  698,  728  ;  13  Sup.  Ct.  Kep.  1016,  which  arose  under 
the  act  of  May  5,  1892  (Chap.  60),  prohibiting  the  coming  of 
Chinese  persons  into  the  United  States.  That  act  provided  for 
the  arrest  and  removal  from  the  United  States  of  any  person  of 
Chinese  descent  unlawfully  within  this  country,  unless  such  per- 
son shall  establish,  by  affirmative  proof,  to  the  satisfaction  of  a 
justice,  judge  or  commissioner  of  the  United  States  before  whom 
he  might  be  brought  and  tried,  his  lawful  right  to  remain  in  the 
United  States.  It  also  authorized  the  arrest  of  such  person  by  any 
customs  official,  collector  of  internal  revenue  or  United  States 
marshal,  and  taken  before  a  United  States  judge.  This  court  said : 
"  When,  in  the  form  prescribed  by  law,  the  executive  officer,  act- 
ing in  behalf  of  the  United  States,  brings  the  Chinese  laborer 
before  the  judge,  in  order  that  he  may  be  heard,  and  the  facts 
upon  which  depends  his  right  to  remain  in  the  country  be  decided, 
a  case  is  duly  submitted  to  the  judicial  power ;  for  here  are  all 
the  elements  of  a  civil  case  —  a  complainant,  defendant  and  a 
judge ;  actor  reus,  et  judex.  3  Bl.  Comm.  25 ;  Osbom  v.  Bank, 
9  Wheat.  738,  819.  No  formal  complaint  or  pleadings  are 
required,  and  the  want  of  them  does  not  affect  the  authority  of 
the  judge  or  the  validity  of  the  statute." 

Another  suggestion  thrown  out  in  argument  against  the  validity 
of  the  12th  section  of  the  Interstate  Commerce  Act,  in  the 
particular  adverted  to,  is  that  the  defendants  are  not  accorded  a 
right  of  trial  by  jury.  If,  as  we  have  endeavored  to  show,  this 
proceeding  makes  a  case  or  controversy  within  the  judicial  power 
of  the  United  States,  the  issue  whether  the  defendants  are  tmder 
^  duty  to  answer  the  questions  propounded  to  them,  and  to  pro- 
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duce  the  books,  papers,  documents,  etc.,  called  for,  is  manifestly 
not  one  for  the  determination  of  a  jury.  The  issue  presented  is 
not  one  of  fact,  but  of  law  exclusively.  In  such  a  case  the 
defendant  is  no  more  entitled  to  a  jury  than  is  a  defendant  in  a 
proceeding  by  a  mandamus  to  compel  him,  as  an  officer,  to  per- 
form a  ministerial  duty.  Of  course,  the  question  of  punishing 
the  defendants  for  contempt  could  not  arise  before  the  commission ; 
for,  in  a  judicial  sense,  there  is  no  such  thing  as  contempt  of  a 
subordinate  administrative  body.  No  question  of  contempt  could 
arise  until  the  issue  of  law  in  the  Circuit  Court  is  determined 
adversely  to  the  defendants,  and  they  refuse  to  obey,  not  the 
order  of  the  commission,  but  the  final  order  of  the  court ;  and  in 
matters  of  contempt  a  jury  is  not  required  by  "  due  process  of 
law."  From  the  very  nature  of  their  institution,  and  that  their 
lawful  judgments  may  be  respected  and  enforced,  the  courts  of 
the  United  States  possess  the  power  to  punish  for  contempt,  and 
this  inherent  power  is  recognized  and  enforced  by  a  statute 
expressly  authorizing  such  courts  to  punish  contempts  of  their 
authority  when  manifested  by  disobedience  of  their  lawful- writs, 
process,  orders,  rules,  decrees  or  commands.  Rev.  St.  §  725 ;  1 
Stat.  83 ;  4  Stat.  487 ;  U.  S.  v.  Hudson,  1  Cranch,  32 ;  Anderson 
V.  Dunn,  6  Wheat.  204,  227 ;  Ex  parte  Robinson,  19  Wall,  505, 
510 ;  Ex  parte  Terry,  128  U.  S.  289,  302,  303 ;  9  Sup.  Ct.  Rep. 
77 ;  Cart  Wright's  case,  114  Mass.  230,  238.  Surely,  it  cannot  be 
supposed  that  the  question  of  contempt  of  the  authority  of  a 
court  of  the  United  States,  committed  by  a  disobedience  of  its 
orders,  is  triable  of  right  by  a  jury. 

We  are  of  opinion  that  a  judgment  of  the  Circuit  Court  of  the 
United  States  determining  the  issues  presented  by  the  petition  of 
the  interstate  commerce  commission  and  by  the  answers  of  the 
appellees  will  be  a  legitimate  exertion  of  judicial  authority  in  a 
case  or  controversy  to  which,  by  the  Constitution,  the  judicial 
power  of  the  United  States  extends.  A  final  order  by  that  court 
dismissing  the  petition  of  the  commission,  or  requiring  the  appel- 
lees to  answer  the  questions  propounded  to  them,  and  to  produce 
the  books,  papers,  etc.,  called  for,  will  be  a  determination  of  ques- 
tions upon  which  a  court  of  the  United  States  is  capable  of  act- 
ing, and  which  may  be  enforced  by  judicial  process.  Jf  there  is 
any  legal  reason  why  appellees  should  not  be  required  to  answer 
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the  questions  put  to  them,  or  to  produce  the  books,  papers,  etc.^ 
demanded  of  them,  their  rights  can  be  recognized  and  enforced 
by  the  court  below  when  it  enters  upon  the  consideration  of  the 
merits  of  the  questions  presented  by  the  petition. 

In  view  of  the  conclusion  reached  upon  the  only  question  deter- 
mined by  the  Circuit  Court,  what  judgment  shall  be  here  entered  ? 
The  case  was  heard  below  upon  the  petition  of  the  commission 
and  the  answers  of  the  defendants.  But  no  ruling  was  made  in 
respect  to  the  materiality  of  the  evidence  sought  to  be  obtained 
from  the  defendants.  Passing  by  every  other  question  in  the 
case,  the  Circuit  Court,  by  its  judgment,  struck  down  so  much  of 
the  12th  section  as  authorized  or  required  the  courts  to  use  their 
process  in  aid  of  inquiries  before  the  commission.  Under  the 
circumstances,  we  do  not  feel  obliged  to  go  further  at  this  time 
than  to  adjudge,  as  we  now  do,  that  that  section,  in  the  particu- 
lar named,  is  constitutional,  and  to  remand  the  cause  that  the 
court  below  may  proceed  with  it  upon  the  merits  of  the  questions 
presented  by  the  petition  and  the  answers  of  the  defendants,  and 
make  such  determination  thereof  as  may  be  consistent  with  law. 
Any  other  course  would,  it  might  be  apprehended,  involve  the 
exercise  of  original  jurisdiction,  and  might  possibly  work  injus- 
tice to  one  or  the  other  of  the  parties. 

For  the  reasons  stated  the  judgment  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings  in  conformity  with  this  opin- 
ion.   Eeversed. 

Field,  J.,  was  not  present  at  the  argument  and  took  no  part  in 
the  consideration  or  decision  of  this  case. 

Breweb,  J.  (dissenting).  I  dissent  from  the  opinion  and  judg- 
ment of  the  court  in  this  case.  I  notice,  as  a  preliminary  matter^ 
a  practice  which  I  think  is  not  to  be  commended,  and  ought  not  to 
be  pursued.  '  The  application  to  punish  the  three  appellees  was 
denied  by  the  Circuit  Court.  The  reason  given  for  the  decision 
was  the  unconstitutionality  of  that  portion  of  the  Interstate 
Commerce  Act  which  requires  a  court  to  treat  and  punish  as  a 
contempt  of  its  authority  the  refusal  of  a  witness  before  the  com- 
mission to  answer  questions.  In  the  opinion  this  court  considers 
that  reason,  holds  it  unsound,  and  remands  the  case  for  further 
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proceedings.  On  such  further  proceedings  the  Circuit  Court 
may,  without  disobedience  of  the  mandate,  again  deny  the  appli- 
cation, for  the  further  reason  that  the  questions  propounded  by 
the  commission  to  the  witnesses  are  deemed  irrelevant  or  incom- 
petent, and  on  a  second  appeal  it  may  be  that  this  court  will  also 
be  of  the  same  opinion,  and  then  this  curious  result  will  appear : 
Of  two  successive  judgments  in  the  same  case,  each  denying  the 
same  application,  this  court  sustains  one  and  reverses  the  other. 
I  had  supposed  the  rule  was  settled  that  the  inquiry  in  this 
court  was  simply  whether  that  which  was  adjudged  by  the  trial 
court  was  erroneous,  and  not  whether  the  reasons  given  therefor 
were  good  or  bad,  and  that  a  correct  judgment  was  always  sus- 
tained, even  if  the  reasons  given  therefor  were  erroneous.  But 
this  is  a  minor  matter,  and  I  only  notice  it  to  express  my  dissent 
from  the  practice. 

I  pass,  therefore,  to  the  important  question  considered  by  the 
court  in  its  opinion.  With  the  bulk  of  that  opinion  I  have  no 
disposition  to  quarrel.  I  agree  as  to  the  power  of  the  United 
States  over  interstate  commerce,  but  that  throws  no  more  light  on 
the  real  question  involved  herein  than  an  inquiry  into  tlie  power 
of  congress  to  enact  laws  would  upon  the  question  determined  in 
Kilboum  v.  Thompson,  103  U.  S.  168,  of  the  right  of  the  house 
of  representatives  to  punish  as  for  contempt  one  who  refused  to 
disclose  the  business  of  a  real  estate  partnership  of  which  he  was 
a  member.  The  power  of  congress  to  use  all  reasonable  and 
proper  means  for  exercising  its  control  over  interstate  com- 
merce carries  with  it  no  right  to  break  down  the  barriers  between 
judicial  and  administrative  duties,  or  to  make  courts  the  mere 
agents  to  assist  an  administrative  body  in  the  prosecution  of  its 
inquiries ;  for,  if  the  power  exists,  as  is  affirmed  by  this  decision, 
it  carries  with  it  the  power  to  make  courts  the  mere  assistants  of 
every  administrative  board  or  executive  officer  in  the  pursuit  of 
any  information  desired,  or  in  the  execution  of  any  duties  imposed. 
It  informs  congress  that  the  only  mistake  it  made  in  the  Kilboum 
case  was  in  itself  attempting  to  punish  for  contempt,  and  that 
hereafter  the  same  result  can  be  accomplished  by  an  act  requiring 
the  courts  to  punish  for  contempt  those  who  refuse  to  answer 
questions  put  by  either  house  or  any  committee  thereof. 

It  must  be  borne  in  mind  that  this  is  purely  and  solely  a  pro- 
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oeeding  for  contempt.  No  action  is  pending  in  the  court  to 
enforce  a  right  to  redress  a  wrong,  public  or  private.  No  inquiry 
IB  being  carried  on  in  it  with  a  view  to  the  punishment  of  crime ; 
nothing  sought  to  be  done  for  the  perpetuation  of  testimony  or 
in  aid  of  any  judicial  proceeding.  The  delinquent  is  punished 
for  a  contempt  of  court  in  refusing  to  testify  before  a  commis- 
sion in  aid  of  an  investigation  carried  on  by  such  commission. 
What  is  this  power  vested  in  courts  of  punishment  for  contempt, 
and  for  what  purpose  is  it  vested  ?  It  is  a  power  of  summary 
punishment,  and  existing  to  enable  the  courts  to  discharge  their 
judicial  duties.  "Contempt  of  court  is  a  specific  criminal 
ofEense."  New  Orleans  v.  New  York  Mail  S.  S.  Co.,  20  Wall. 
392.  In  Anderson  v.  Dunn,  6  Wheat.  204,  227,  it  was  said  that 
"  courts  of  justice  are  universally  acknowledged  to  be  vested  by 
their  very  creation  with  power  to  impose  silence,  respect  and 
decorum  in  their  presence  and  submission  to  their  lawful  man- 
dates." So  in  Ex  parte  Kobinson,  19  Wall.  505,  510:  "The 
power  to  punish  for  contempts  is  inherent  in  all  courts.  Its  exist- 
ence is  essential  to  the  preservation  of  order  in  judicial  proceed- 
ings, and  to  the  enforcement  of  the  judgments,  orders  and  writs 
of  the  courts,  and  consequently  to  the  due  administration  of  jus- 
tice. The  moment  the  courts  of  the  United  States  were  called 
into  existence  and  invested  with  jurisdiction  over  any  subject, 
they  became  possessed  of  this  power."  And  in  Cooper's  case, 
32  Vt.  253,  257 :  "  The  power  to  punish  for  contempt  is  inherent 
in  the  nature  and  constitution  of  a  court.  It  is  a  power  not 
derived  from  any  statute,  but  arising  from  necessity;  implied 
because  it  is  necessary  to  the  exercise  of  all  other  powers." 

A  contempt  presupposes  some  act  derogatory  to  the  power  and 
authority  of  the  court.  But  before  this  proceeding  was  initiated 
the  only  authority  disregarded  was  that  of  the  commission.  The 
court  treats  such  act  derogatory  to  the  powers  of  the  commission 
as  derogatory  to  its  own,  and  punishes,  as  for  a  contempt  of  its 
own  authority,  one  who  disobeys  the  order  of  the  commission. 
It  is  no  sound  answer  to  say  that  the  court  orders  the  witness  to 
testify,  and  punishes  for  disobedience  of  that  order.  The  real 
wrong  is  in  not  testifying  before  the  commission,  and  that  is  the 
ground  of  the  punishment,  otherwise,  any  disregard  of  any  duty 
can  be  treated  as  a  contempt  of  court  and  punished  as  such.    It 
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will  be  sufficient  to  cite  the  delinquent  and  order  his  punishment 
as  for  a  contempt  of  court  unless  he  discharges  that  duty.  His 
failure  to  obey  the  order  of  the  court  is  only  the  nominal,  while 
the  failure  to  discharge  the  prior  duty  is  the  real,  ground  of  pun- 
ishment. No  forms  of  statement  can  charge  the  substantial  fact 
that  the  inherent  power  of  courts  to  punish  for  contempt  is  exer- 
cised, not  to  preserve  the  authority  of  the  court,  not  in  aid  of 
proceedings  carried  on  in  them,  but  to  aid  a  merely  administra- 
tive body,  and  to  compel  obedience  to  its  requirements.  It  makes 
the  courts  the  mere  assistants  of  a  commission. 

It  is  said  that  this  proceeding  is  substantially,  if  not  precisely, 
similar  to  that  which  would  arise  if  congress  had  passed  an  act 
imposing  penalties  on  parties  refusing  to  testify  before  a  commis- 
sion, and  a  proceeding  was  commenced  to  recover  such  penalties. 
But  surely  the  differences  are  vital.  If  such  proceeding  was  a  crimi- 
nal prosecution,  defendants  would  have  the  constitutional  guar- 
anty of  a  trial  by  jury ;  and  this,  too,  in  an  action  at  law,  if  the 
amount  of  the  penalty  exceeded  twenty  dollars.  By  making  it  a 
proceeding  for  contempt,  these  constitutional  protections  are 
evaded.  Further,  there  is  no  penalty  prescribed.  Befusal  to 
answer  is  not  made  an  ofiense,  misdemeanor  or  felony. 

Suppose  a  law  was  enacted  making  criminal  the  refusal  to 
answer  questions  put  by  a  commission  (and  a  statute  would  be 
necessary  before  such  refusal  could  be  adjudged  criminal,  for 
there  are  no  common-law  offenses  against  the  United  States).  IT. 
S.  V.  Eaton,  144  U.  S.  677 ;  12  Sup.  Ct.  Rep.  764.  Would  it 
not  be  necessary  that  the  statute  define  the  questions,  or  at  least 
the  scope  of  the  questions,  to  be  asked?  Would  not  an  act  be 
void  for  indefiniteness  and  lack  of  certainty  which  simply  made 
criminal  the  refusal  to  answer  relevant  questions  in  any  proper 
investigation  carried  on  before  a  commission  ?  Would  it  not  be 
like  the  famous  Chinese  statute : 

"  Whoever  is  guilty  of  improper  conduct,  and  of  such  as  is 
contrary  to  the  spirit  of  the  laws,  though  not  a  breach  of  any 
specific  part  of  it,  shall  be  punished  at  least  forty  blows ;  and 
when  the  impropriety  is  of  a  serious  nature,  with  eighty  blows." 

Could  it  be  left  to  the  commission  to  select  the  matter  of  inves- 
tigation, determine  the  scope  of  the  inquiry,  and  thus,  as  it  were, 
create  the  crime  ? 
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Can  all  these  difficulties  be  avoided  by  bringing  the  refusal  to 
testify  before  a  commission  within  the  reach  of  the  comprehen- 
sive inherent  power  of  the  courts  to  preserve  their  authority  by 
proceedings  for  contempt  ? 

But  again  it  is  said  that  the  act  of  congress  imposes  upon  all 
persons  and  corporations  engaged  in  interstate  commerce  a  duty 
to  answer  every  proper  question  which  the  commission  may  see 
fit  to  ask,  and  that  a  refusal  to  answer  constitutes  a  refusal  to  dis- 
charge a  duty  upon  rightful  demand.  It  is  true  that  authority  is 
conferred  upon  the  commission  to  obtain  information,  but  the  act 
does  not  impose  the  duty  to  furnish  it  upon  all  persons  interested 
in  interstate  commerce,  and  congress  cannot  invest  the  commis- 
sion with  discretionary  power  to  create  or  not  create  a  duty.  If, 
when  a  question  is  asked,  a  duty  is  established,  then  the  court 
would  have  no  power  to  do  anything,  except  to  enforce  the  act  of 
the  commission,  if  valid,  or  punish  its  violation  without  inquiry, 
which,  as  has  been  stated,  would  make  the  court  the  mere  minis- 
terial agent  of  the  commission.  If  the  duty  is  not  established, 
then  the  court  is  called  upon  to  take  part  in  a  mere  inquiry  as  to 
whether  it  would  be  lawful  or  expedient  that  the  duty  be  estab- 
lished. It  is  not  pretended  that  the  court  can  take  cognizance  of 
the  whole  investigation  on  petition,  and  this  application  is  not  a 
part  of  any  judicial  proceeding,  nor  could  the  order  adjudicate 
anything.  It  is  clear  that  the  duty,  if  it  exists  at  all,  is  a  politi- 
cal, and  not  a  judicial,  duty.  Would  mandamus  lie  to  compel 
the  discharge  of  this  duty  ?  Yet  mandamus  is  the  recognized 
proceeding  for  the  enforcement  of  a  duty. 

It  may  be  that  it  is  the  duty  of  every  citizen  to  give  informa- 
tion to  the  commission  when  demanded,  but  it  is  no  more  a  duty 
than  it  is  to  avoid  murder  or  other  crimes,  to  lead  a  life  of  social 
purity,  to  avoid  fraud  in  business  transactions  or  neglect  of  other 
duties  of  good  citizenship.  Will  it  be  pretended  that  these  obli- 
gations can  be  enforced  by  the  courts  through  proceedings  as  for 
contempt  ? 

To  say  that  there  is  a  case,  something  that  calls  for  judicial 

action,  because  there  are  parties  on  the  one  side  or  on  the  other, 

is  a  breadth  of  definition  hitherto  unrecognized.     Every  effort  at 

administrative  or  executive   action,   which  is  not    voluntarily 

VOL,  X. —  64 
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assented  to  by  those  whom  it  affects,  creates  a  dispute  between 
parties.  Can  it  be  that  every  such  dispute  justifies  an  appeal  to 
the  courts,  and  presents  a  case  for  judicial  action  ?  If  so,  there  is 
nothing  which  any  administrative  body  or  executive  ofiicer  shall 
attempt  to  do,  which  cannot  be  carried  into  the  courts,  and  every 
failure  to  comply  with  the  orders  of  such  body  or  officer  made  to 
subject  the  delinquent  to  punishment  by  the  process  of  contempt. 
Hitherto  the  power  to  punish  for  contempt  has  been  regarded  as 
a  power  lodged  in  judges  and  courts  to  compel  obedience  to  their 
orders,  decrees  and  judgments,  and  to  support  their  authority. 

This  is  something  more  important  than  a  mere  question  of  the 
form  of  procedure.  It  goes  to  the  essential  differences  between 
judicial  and  legislative  action.  If  this  power  of  the  courts  can  be 
invoked  to  aid  the  inquiries  of  any  administrative  body,  or  enforce 
the  orders  of  any  executive  officer,  why  may  not  the  power  to 
punish  for  contempt  be  vested  directly  in  the  administrative 
board  or  in  the  executive  officer  ?  Why  call  in  the  court  to  act 
as  a  mere  tool  ?  If  the  interstate  commerce  commission  can  right- 
fully invoke  the  power  of  the  courts  to  punish  as  for  contempt 
those  who  refuse  to  answer  their  questions,  why  may  not  like 
power  be  given  to  any  prosecuting  attorney,  and  he  be  author- 
ized to  summon  witnesses  —  those  for  as  well  as  well  as  those 
against  the  government  —  and  in  advance  compel  them,  through 
the  agency  of  the  courts,  to  disclose  all  the  evidence  they  can 
give  on  any  expected  trial  ?  If  these  appellees  have  committed 
crime,  punishment  therefor  comes  only  through  the  courts,  and 
by  the  recognized  procedure  of  information  or  indictment.  They 
cannot  be  tried  by  the  commission  for  any  act  done. 

One  often-declared  difference  between  judicial  and  legislative 
power  is  that  the  former  determines  the  rightfulness  of  acts  done ; 
the  latter  prescribes  the  rule  for  acts  to  be  done.  The  one  con- 
strues what  has  been  ;  the  other  determines  what  shall  be.  As 
said  in  Cooley  Const.  Lim.  side  p.  92 : 

"  In  tine,  the  law  is  applied  by  the  one  and  made  by  the  other. 
To  do  the  first,  therefore  —  to  coraptwe  the  claims  of  parties  with 
the  law  of  the  land  before  established  —  is  in  its  nature  a  judicial 
act.  But  to  do  the  last —  to  pass  new  rules  for  the  regulation  of 
new  controversies  —  is  in  its  nature  a  legislative  act ;  and  if  these 
rules  interfere  with  the  past  or  the  present,  and  do  not  look 
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wholly  to  the  future,  they  violate  the  deliuition  of  a  law  as  ^  a 
mle  of  civil  conduct/  because  no  rule  of  conduct  can  with  con- 
sistencj  operate  upon  what  occurred  before  the  rule  itself  was 
promulgated." 

So,  for  whatever  the  appellees  have  done  in  the  past,  whether 
they  have  violated  any  law  of  the  land  or  not,  an  inquiry  is  to  be 
made  in  and  by  the  courts.  The  judicial  power  cannot  be 
invoked  to  sustain  an  investigation  into  past  conduct,  which, 
when  disclosed,  may  or  may  not  be,  at  the  will  of  an  administra- 
tive board  or  executive  officer,  presented  for  judicial  considera- 
tion or  action.  It  is  not  meant  to  be  affirmed  that  no  inquiry  can 
be  made  into  past  conduct  or  actions  except  through  the  power 
and  processes  of  the  courts.  On  the  contrary,  the  full  power  of 
legislative  or  executive  departments  to  inquire  into  what  has  been 
is  conceded.  But,  if  designed  to  aid  legislative  or  executive 
action,  it  must  be  by  legislative  or  executive  proceedings.  Can 
the  courts  be  turned  into  commissions  of  inquiry  in  aid  of  legis- 
lative action. 

In  short,  and  to  sum  it  up  in  a  word :  If  these  appellees  have 
violated  any  law,  their  punishment  should  be  sought  in  the  ordi- 
nary way,  by  prosecution  therefor  in  the  courts.  If  they  have 
violated  no  law,  and  the  simple  purpose  is  to  elicit  information 
for  the  guidance  of  the  commission  or  the  legislature,  let  that 
information  be  sought  by  the  ordinary  processes  of  legislative  or 
administrative  bodies. 

Take  a  familiar  illustration :  Once  in  ten  years  a  census  is 
ordered  by  authority  of  congress,  and  the  scope  of  that  census, 
constantly  enlarged,  is  to  elicit  from  the  citizens  of  the  United 
States  information  as  to  a  variety  of  topics.  No  thought  of  pun- 
ishment for  past  misdeeds  enters  into  such  an  inquiry.  Informa- 
tion, and  that  only,  is  sought.  It  is  unquestionably  the  duty  of 
every  citizen  to  respond  to  the  inquiries  made  by  the  census 
officers,  and  furnish  the  information  desired.  Can  it  be  that 
courts  can  be  authorized  to  make  the  refusal  of  a  citizen  to 
furnish  any  such  desired  information  a  contempt  of  theii* 
authority,  and  to  be  punished  as  such  ?  There  is  no  question  of 
the  lawful  power  of  congress  to  elicit  this  information  ;  possibly, 
none  as  to  its  power  to  provide  that  a  refusal  to  give  the  informa- 
tion shall  be  deemed  a  misdemeanor,  and  prosecuted  and  punished 
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as  sach.  But  it  seems  to  me  to  obliterate  all  the  historic  distino- 
tion  between  judicial  and  legislative  or  administrative  proceed- 
ings to  say  that  the  courts  can  be  called  upon  to  punish  as  for  a 
contempt  of  their  authority  a  mere  refusal  to  respond  to  this 
administrative  inquiry  as  to  facts. 

This  question  was  fully  considered  by  Mr.  Justice  Field,  while 
holding  the  Circuit  Court,  In  re  Pacific  Kailway  Commission,  32 
Fed.  Rep.  251,  and  the  power  of  congress  to  make  the  courts  the 
mere  assistants  of  an  investigating  committee  was  most  emphat- 
ically denied. 

I  am  authorized  to  say  that  Mr.  Chief  Justice  Fuller  and  Mr. 
Justice  Jaokson  concur  in  the  views  herein  expressed.* 

CONSTITUTIONAL    PRIVILEGE    OP    WITNESS    AGAINST    8ELP- 

CRIMINATION. 

1.  The  varioufl  constitutioxial  provisiona  on  the  subject  are  made 
for  the  tame  purpose  and  ahonld  receive  the  same  consbruction. —  This 
is  the  Tiew  taken  by  the  Supreme  Court  of  the  United  States  in  Counselman 
V.  Hitchcock,  142  U.  S.  647,  548.  After  referring  to  the  different  wording  of 
various  Constitutions,  the  court,  by  Blatchtobd,  J.,  says:  "But,  as  the 
manifest  purpose  of  the  various  constitutional  provisions,  both  of  the  states 
and  of  the  United  States,  is  to  prohibit  the  compelling  of  testimony  of  a  self- 
criminating  kind  from  a  party  or  a  witness,  the  liberal  construction  wluch 
must  be  pku^ed  upon  constitutional  provisions  for  the  protection  of  personal 
rights  would  seem  to  require  that  the  constitutional  guaranties,  however 
differently  worded,  should  have  as  far  as  possible  the  same  interpretation ; 
and  that  where  the  Constitution,  as  in  the  cases  of  Massachusetts  and  New 
Hampshire,  declares  that  the  subject  shall  not  be  '  compelled  to  accuse  or 
furnish  evidence  against  himself,'  such  a  provision  should  not  have  a  different 
interpretation  from  that  which  belongs  to  Constitutions  like  those  of  the 
United  States  and  New  York,  which  declare  that  no  person  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself."  Approved  in 
State  V.  Simmons  Hardware  Co.,  109  Mo.  118 ;  18  S.  W.  Rep.  1125. 

2.  The  constitutional  proTision  protects  the  witness  against  mak- 
ing any  disclosure  that  will  tend  to  show  his  connection  with  a 
criminal  oftenae, —  Says  the  court  in  Counselman's  case  :  "  It  is  a  reason- 
able construction,  we  think,  of  the  constitutional  provision,  that  the  witness 
is  protected  from  being  compelled  to  disclose  the  circumstances  of  his  offense, 
the  sources  from  which  or  the  means  by  which,  evidence  of  its  commission, 
or  of  his  connection  with  it,  may  be  obtained,  or  made  effectual  for  his  con- 
viction, without  using  his  answers  as  direct  admissions  against  him."  Coun- 
selman V.  Hitchcock,  142  U.  S.  547,  585.  The  following  are  leading  cases  of 
the  same  purport :  Emery's  case,  107  Mass.  172;  Cullen  v.  Commonwealth, 
24  Gratt.  624 ;  Temple  v.  Commonwealth,  75  Va.  892;  Boyd  v.  United  Stotes, 

*  Reported  in  154  U.  S.  447  ;  14  Sup.  a.  Rep.  1125. 
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116  U.  S.  616;  State  v.  Simmons  Hardware  Co.,  109  Mo.  118;  18  S.  W.  Rep. 
1125;  Ex  parte  Boscowitz,  84  Ala.  468;  People  ex  rel.  Taylor  y.  Forbes,  14S 
N.  Y.  219;  88  N.  E.  Rep.  808. 

8.  If  the  offense  is  barred  by  the  Statute  of  Limitationa  the  witness 
may  be  compelled  to  testifjr. —  The  authorites  are  almost  uniform  to  this 
effect.  Calhoun  ▼.  Thompson,  56  Ala.  166;  Ex  parte  Boscowitz,  84  Ala.  468; 
United  States  v.  Smith,  4  Day,  121;  Weldon  v.  Burch,  12  111.  874;  Mahauke 
V.  Cleland.  76  Iowa,  401;  41  N.  W.  Rep.  68;  Currier  v.  Concord  R.  Co.,  48 
N.  H.  321,  882;  Manchester,  etc.,  R.  Co.  v.  Concord  R.  Co.,  (N.  H.)  8  Am.  R. 
R  A  Corp.  Rep.  22,  82;  Close  v.  Olney,  1  Denio,  819;  La  Fontaine  v.  South- 
em  Underwriters,  83  N.  C.  132;  State  v.  Wharton,  (Tenn.)  8  S.  W.  Rep.  490; 
1  Greenl.  Ev.  §  451;  1  Whart.  Ev.  §  540.  Contra,  McFadden  v.  Reynolds, 
(Penn.)  11  Atl.  Rep.  688. 

4.  8o,  if  the  witness  has  already  been  convicted  or  acquitted  of  the 
offense,  or  has  been  pardoned. —  Lothrop  v.  Roberts,  16  Col.  250;  27  Paa 
Rep.  698;  Queen  v.  Boyer,  IB.  &  8.  811;  101 E.  C.  L.  R.  809;  Currier  v. 
Concord  R.  Co.»  48  N.  H.  321,  822;  La  Fontaine  v.  Southern  Underwriters,  8S 
N.  C.  182. 

6.  But  a  witness  cannot  be  compelled  to  testifjr  because  of  a  statu* 
tory  provision  that  his  testimony  shall  not  be  used  against  him. — 
This  proposition  is  supported  by  very  convincing  reasons  in  the  following 
cases  :  Counselman  v.  Hitchcock,  142  U.  S.  547;  Emery's  case,  107  Mass.  172; 
Cullen  ▼.  Commonwealth,  24  Qratt.  624;  Temple  v.  Commonwealth,  75  Va. 
892.  On  the  other  hand  a  number  of  cases  hold  the  contrary,  among  which 
are :  State  v.  Quarles,  18  Ark.  807;  Higdon  v.  Heard,  14  Ga.  255;  Ex  parte 
Rowe,  7  Cal.  184;  Wilkins  v.  Malone,  14  Ind.  153;  Bedgord  v.  State,  115  Ind. 
275;  People  v.  Kelly,  24  N.  Y.  74. 

d.  A  witness  may  be  compelled  to  testify  where  he  is  afforded  by 
statute  complete  immunity  as  to  any  offense  disclosed  by  his  evi* 
dence. —  This  proposition  has  been  held  in  a  number  of  cases,  and  in  all  the 
cases,  so  far  as  we  are  aware,  in  which  the  question  has  arisen.  It  has  been 
directly  held  in  the  following  cases  :  State  v.  Howell,  58  N.  H.  314;  People  v. 
Sharp,  107  N.  Y.  427;  Hirsch  v.  State,  8  Baxt.  89 ;  Floyd  v.  State,  7  Tex.  215; 
Eendrick  v.  Commonwealth,  78  Va.  490.  In  the  New  Hampshire  case,  refer- 
ring to  Emery's  case,  107  Mass.  172,  the  court  says  :  "  If  our  statute  went  no 
further  in  this  respect  that  case  would  be  directly  in  point.  But  it  provides 
not  only  that  the  testimony  of  the  clerk,  servant  or  agent  shall  not  be  used  as 
evidence  against  the  witness,  but  also  that  he  shall  not  be  thereafter  prose- 
cuted for  any  offense  so  disclosed  by  him.  This  provision  has  the  effect  to 
except  from  the  operation  of  the  statute  all  clerks,  servants  and  agents  upon 
their  testifying  against  their  principals.  The  conditional  exemption  bacomes 
absolute  when  the  witness  testified;  and,  being  no  longer  liable  to  prosecution, 
he  is  not  compelled,  by  testifying,  to  accuse  or  furnish  evidence  against  him- 
self."   P.  315. 

And  in  Hirsch  v.  State,  8  Baxt.  89,  it  is  said :  "Now,  the  statute  in  ques- 
tion cannot  properly  be  denominated  a  statutory  pardon,  because  the  legisla- 
ture has  not  the  power  to  pardon  public  officers.  But  they  have  complete 
power  as  to  the  creation  and  punishment  of  public  offenses^  and  may  create 
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new  ones  or  abrogate  old  ones  at  pleasure,  if  there  be  no  constitutional  inhibi- 
tion to  the  contrary.  Having  thus  the  supreme  control  of  the  police  power  of 
the  state,  it  was  certainly  competent  for  the  legislature  to  pass  such  laws  as 
might  be  necessary  to  enforce  them  with  energy  and  vigor.  The  exemption 
of  the  witness  from  prosecution  for  any  offense  whereof  he  gives  evidence 
before  the  grand  jury  was,  as  to  him,  an  abrogation  of  the  offense.  He  could 
neither  be  accused  by  another,  nor  could  he  accuse  himself,  and,  therefore,  he 
•could  not  criminate  himself  by  such  testimony."  See,  also.  State  v.  Warner, 
18  La.  52,  60,  84. 

The  same  conclusion  is  implied  by  the  opinion  In  Counselman's  case,  142  U. 
8.  547,  wherein  it  is  said:  '*  It  is  quite  clear  that  legislation  cannot  abridge  a 
constitutional  privilege,  and  that  it  cannot  replace  or  supply  one,  at  least,  unless 
it  is  so  broad  as  to  have  the  same  extent  in  scope  and  effect."  P.  585.  And, 
again,  "  In  view  of  the  constitutional  provision,  a  statutory  enactment,  to  be 
valid,  must  afford  absolute  immunity  against  future  prosecution  for  the  offense 
to  which  the  question  relates."  P.  586.  There  is  a  similar  implication  in 
Emery's  case,  107  Mass.  172,  185. 

The  only  decision  to  the  contrary  is  that  of  United  States  v.  James,  60  Fed. 
Bep,  257,  which  is  noticed  at  length  In  the  next  section. 

7.  Application  of  these  principles  to  investigations  and  proceedings 
touching  violations  of  the  Interstate  Commerce  Act. —  Following  the 
decision  in  Counselman's  case,  congress  passed  an  act,  approved  February  11, 
1898,  which  provided  that  no  person  should  be  excused  from  testifying  or  pro- 
ducing evidence  before  the  commission,  or  in  obedience  to  its  subpoena,  or  in 
any  proceeding  touching  violations  of  the  act,  on  the  ground  that  the  evidence 
required  would  tend  to  criminate  him,  or  subject  him  to  a  penalty  or  forfeiture. 
It  then  provided  as  follows  :  "But  no  person  shall  be  prosecuted  or  subjected 
to  any  penalty  or  forfeiture  for  or  on  account  of  any  transaction,  matter  or 
thing  concerning  which  he  may  testify,  or  produce  evidence,  documentary  or 
•otherwise,  before  said  commission,  or  in  obedience  to  the  subpcena  or  the  sub- 
poena of  either  of  them,  or  in  any  such  case  or  proceeding."  27  U.  S.  Stat. 
448. 

This  statute  does  not  appear  to  have  been  before  the  courts,  except  in 
United  States  v.  James,  60  Fed.  Rep.  257.  In  that  case  it  appeared  that  an 
investigation  was  in  progress  before  the  grand  jury  as  to  violations  of  the 
Interstate  Commerce  Act.  The  defendants  were  called  as  witnesses  and 
refused  to  answer  certain  questions,  on  the  ground  that  their  answers  might 
tend  to  criminate  them,  or  lead  to  disclosures  that  would  criminate  them.  The 
facts  were  reported  to  the  court  and  the  defendants  were  ruled  to  show  cause 
why  they  should  not  be  punished  for  contempt.  It  was  conceded  that  the  act 
of  February  11,  1808,  afforded  the  defendants  complete  immunity  from  pun- 
ishment, but  the  court  held  that  the  purpose  of  the  fifth  amendment,  "that 
no  person  shall  be  compelled  in  any  criminal  case  to  be  a  witness  against  him- 
Belf ,"  was  not  only  to  guarantee  the  witness  immunity  against  compulsory  self- 
accusation  of  crime,  so  far  -as  it  might  bring  to  him  law-inflicted  pains  and 
penalties,  but  also  "to  make  the  secrets  of  memory,  so  far  as  they  brought 
one's  former  acts  within  the  definition  of  crimen  inviolate  as  against  judicial 
probe  or  disclosure."    The  rule  was  accordingly  discharged. 


Intkrstatb  Commeboe  Commission  v.  Ebimson.  511 

The  court  (Grosscup,  J.)  says:  "The  privilege  which  the  framers  of  the 
amendment  secured  was  silence  against  the  accusation  of  the  federal  govern- 
ment —  silence  against  the  right  of  the  federal  government  to  seek  out  data  for  an 
accusation.    This  privilege  of  silence  was,  as  they  believed,  and  as  events  then 
looked,  in  the  Interest  of  progress  and  personal  happiness,  as  against  the  nar- 
row views  of  adventitious  power.    Did  they  originate  such  privilege  simply 
to  safeguard  themselves  against  the  law-inflicted  penalties  and  forfeitures  ? 
Did  they  take  no  thought  of  the  pains  of  practical  outlawry  ?    The  stated  pen- 
alties and  forfeitures  of  the  law  might  be  set  aside;  but  was  there  no  pain  in 
disfavor  and  odium  among  neighbors,  in  excommunication  from  church  or 
societies  that  might  be  governed  by  the  prevailing  views,  in  the  private  liabili- 
ties that  the  law  might  authorize,  or  in  the  unfatholnable  disgrace,  not  suscep- 
tible of  formulation  in  language,  which  a  known  violation  of  law  brings  upon 
the  offender  ?    Then,  too,  if  the  immunity  was  only  against  the  law-inflicted 
pains  and  penalties,  the  government  could  probe  the  secrets  of  every  conver- 
sation, or  society,  by  extending  compulsory  pardon  to  one  of  its  participants, 
and  thus  turn  him  into  an  involuntary  informer.     Did  the  framers  contem- 
plate that  this  privilege  of  silence  was  exchangeable  always,  at  the  will  of  the 
government,  for  a  remission  of  the  participant's  own  penalties,  upon  a  condi- 
tion of  disclosure  that  would  bring  those  to  whom  he  had  plighted  his  faith 
and  loyalty  within  the  grasp  of  the  prosecutor  ?    I  cannot  think  so.    *    *    * 
The  effectiveness  of  the  statute  of  February  11, 1893,  might  well  be  questioned 
on  another  ground.    It  is  a  statute  of  pardon.     Until  the  witness  makes  his  dis- 
closure he  is  chargeable  with  the  offense  within  his  personal  knowledge.    The 
pardon  becomes  effective  only  at  the  moment  and  upon  condition  of  disclosure. 
But  pardon  is  not  necessarily  unilateral.    No  person  is  compelled  to  accept  the 
legislative  or  executive  grace.    Chief  Justice  Marshall,  speaking  for  the 
Supreme  Court,  so  held  In  Wilson's  case,  7  Pet.  150,  where  a  pardon  was 
granted  by  the  president  for  a  capital  offense.    In  the  case  at  bar  it  must  be 
assumed  that  the  witness  is  guilty  of  some  offense.    In  the  absence  of  the 
statute  of  February  11,  1898,  he  has  the  undoubted  constitutional  right  of 
silence.    It  is  said  that  that  right  is  taken  away  by  the  immunity  or  pardon 
extended  by  the  statute.    But  he  choses  not  to  accept  such  immunity  or  par- 
don.    His  refusal  to  answer  the  question  is  such  refusal  of  acceptance.    He 
prefers  to  stand  upon  his  constitutional  right  and  take  his  chances  of  convic- 
tion, rather  than  exx>ose  himself  to  the  civil  liabilities  and  the  odium  of  self- 
confessed  crime.    It  may  be  that  the  offense  is  of  an  ancient  date,  and  has  been 
succeeded  by  years  of  immaculate  conduct  and  citizenship.    Exposure,  self- 
confessed  exposure,  would  lose  him  his  place  in  society,  his  good  name  in  the 
world,  and,  like  a  bill  of  attainder,  taint  his  blood  and  that  of  all  who  inherit 
it.    It  might  well  be  that  he  would  refuse  to  give  up  the  sacred  privilege  of 
silence  for  a  pardon.    It  Is  not  difficult  to  suppose  a  case  where  the  inquiry  of 
the  government  was  not  directed  to  his  crime,  but  to  something  immeasurably 
less  important  and  inconsequential.    The  benefit  to  society  might  be  a  trifle, 
compared  with   the  catastrophe  to  him  and   his  descendants.     I  am  not 
impressed  with  the  belief  that  he  has  no  right  to  stand  upon  the  constitutional 
privilege  of  silence,  and  thus  refuse  the  grace  of  the  legislative  or  executive 
power." 
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It  is  manifest  that  this  decision  is  directly  opposed  to  those  cited  in  the  last 
section,  as  well  as  opposed  to  the  principle  of  those  cases  which  hold  that  the 
witness  is  not  excused  from  testifying  when  a  prosecution  is  barred,  or  when 
the  witness  has  already  been  tried  for  the  offense  in  question,  or  has  been  par- 
doned. These  authorities  do  not  appear  to  have  been  called  to  the  attention  of 
the  court,  for  the  judge  says,  in  his  opinion:  "  No  decision  of  any  state  has 
been  called  to  my  attention  in  which  the  constitutional  provision  was  con- 
strued in  the  light  of  a  statute  granting  complete  immunity  against  prosecu- 
tion."   P.  261. 

8.  The  constitutional  pro-vision  does  not  protect  the  witness  fh>m 
making  disclosures  that  merely  tend  to  involve  him  in  disgrace  and 
ignominy. —  This  proposition  is  necessarily  implied  in  all  the  cases  which  hold 
that  the  witness  must  testify  if  he  is  afforded  immunity  by  statute,  or  if  a  pros- 
ecution is  barred  or  otherwise  made  impossible.  But  the  claim  was  specifically 
urged  in  some  of  the  cases,  that  the  witness  was  protected  from  giving  evi- 
dence that  would  tend  to  disgrace  him,  and  the  claim  was  expressly  overruled. 
Btate  V.  Newell,  58  N.  H.  814;  Eendrick  v.  Commonwealth,  78  Ya.  490;  Ex 
parte  Boscowitz.  84  Ala.  468;  Weldon  v.  Burch,  12  HI.  874;  People  v.  Kelly. 
24  N.  T.  74.  The  more  approved  common-law  doctrine  is  that  a  witness  is  not 
excused  from  giving  evidence  which  may  tend  to  disgrace  him,  when  the 
evidence  sought  is  material  to  the  issue,  but  if  it  merely  pertains  to  collateral 
matters,  he  is  excused.  1  Greenl.  Ev.  §  454,  and  cases  dted;  1  Whart.  Ev. 
542,  and  cases  cited.  , 

But,  of  course,  any  common-law  doctrine  on  the  subject  may  be  modified 
or  abrogated,  at  the  pleasure  of  the  legislature.  ''It  is  also  objected,"  says 
the  court  in  State  v.  Newell,  68  N.  H.  814,  816,  "  that  the  witness  is  not  bound 
to  answer  because  his  evidence  may  tend  to  disgrace  him,  but  this  doctrine  of 
the  common  law  it  must  be  competent  for  the  legislature  to  change,  which  it 
has  done." 
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(Supreme  Court  of  Pennsylvania,  October  1,  1894.) 

1.   BtTILDINO    AND    JjOAK   ASSOCIATIONS.      MODB    OF    COMPUTmO    YALUB  OF 

■HAKES.  By-laws.  Estoppel  to  dispute  mode  of  computation  adopted 
BY  association.  A  member  of  a  building  and  loan  association,  whose  shares 
have  not  matured  according  to  the  mode  of  computation  originally  adopted  by 
the  association,  and  used  by  it  for  nearly  thirty  years,  is  not  estopped  from 
claiming  that  by  another  and  juster  method  of  computation  his  shares  are 
matured. 

2.  A  provision  in  the  constitution  of  a  building  and  loan  association  that 
"swhere  it  shall  be  ascertained  '*  that  the  value  of  each  share  of  stock  amounts 
to  $200,  a  meeting  of  the  shareholders  shall  be  convened,  at  which  time  a 
division  shall  take  place,  etc.,  does  not  obligate  a  shareholder  to  abide  by  any 
particular  mode  of  computation,  or  the  mode  adopted  and  used  by  the  assoda* 
tion  in  determining  the  value  of  his  shares. 
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ACTION  by  the  Charles  Tyrell  Loan  and  Building  Association 
against  Jeremiah  Haley  to  foreclose  a  mortgage.  From  a 
judgment  entered  on  the  report  of  a  referee  in  favor  of  defend- 
ant,  plaintiff  appeals. 

Jo/m  H.  Slocm  and  Wm.  Hen/ty  Lex^  tot  appellant.    WHUcmh 
Oormcm^  for  appellee. 

Gbeen,  J.  When  this  case  was  here  before  (139  Penn.  St. 
4T6 ;  20  Atl.  Rep.  1063)  the  judgment  was  reversed  because  of 
the  rejection  of  the  defendant's  ofEer  to  prove  that  the  stock  of  the 
eighth  series,  in  which  he  was  a  stockholder,  had  reached  a  value 
of  $200,  and  was  really  worth  $218.24  in  November,  1887.  We 
said  (Paxson,  Ch.  J.) :  "  But  when  the  stock  has  fully  matured 
I  am  unable  to  see  what  right  the  association  has  to  recover  a 
judgment  against  one  of  its  stockholders  for  the  amount  of  his 
loan."  And  again :  '^  If  his  series  has  matured  he  was  entitled  to 
stop  paying  and  to  rely  upon  the  association  surrendering  his  secu- 
rities when  the  proper  time  arrived.  If,  instead  of  doing  this, 
the  association  brings  suit  upon  his  mortgage,  he  can  surely  set 
up  an  equitable  defense  and  show  that  his  stock  has  matured. 
*  *  *  If  the  defendant  can  sustain  his  ofEer  he  has  a  full 
defense  to  the  mortgage,  and  we  are  of  opinion  the  evidence 
should  have  been  admitted."  Acting  upon  this  ruling  the  referee 
in  the  present  case  admitted  the  evidence  offered,  and  upon  a 
consideration  of  the  whole  evidence  upon  this  subject  he  decided 
that  the  testimony  sustained  the  offer,  and  that  in  point  of  fact 
the  stock  of  the  eighth  series  fully  matured  in  November,  1887, 
and  was  at  that  time  worth  $215.66.  The  referee  also  found  that 
because  of  this  value  of  the  defendant's  stock  the  debt  in  suit  was 
fully  paid  in  November,  1887,  under  and  in  accordance  with  the 
constitution  and  by-laws  of  the  association,  and  that,  therefore,  the 
defendant  was  entitled  to  have  his  bond  and  mortgage  satisfied  of 
record  and  returned  to  him.  If  this  finding  was  correct  the  judg- 
ment must  be  affirmed.  Now,  the  correctness  of  the  finding  is  not 
really  attacked  or  impeached,  but  it  is  contended  that  the  association 
pursued  another  mode  of  determining  when  its  stock  was  matured, 
and  according  to  that  mode  this  stock  had  not  quite  matured  by 
VOL,  X. —  65 
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becoming  of  the  valne  of  $200  in  November,  1887,  and  that  the 
defendant  is  bound  by  the  method  of  computation  adopted  by  the 
association,  and  is  estopped  from  aUeging  or  setting  up  any  other 
mode.  As  to  the  application  of  the  doctrine  of  estoppel  in  such 
a  case,  and  upon  such  facts,  it  is  quite  out  of  the  question.  Prac- 
tically there  is  no  element  which  is  essential  to  estoppel  that  is 
present  in  this  case.  It  is  most  certain  that  no  action  or  omission 
to  act  on  the  part  of  the  defendant  ever  induced  the  plaintiff  to 
adopt  or  follow  the  method  of  computation  upon  which  the  plain- 
tiff insists.  The  association  never  parted  with  any  money  in  con- 
sequence of  being  misled  by  the  defendant.  The  fact  that  the 
defendant  did  not  object  to  the  method  pursued  at  previous  times 
proves  nothing.  He  was  not  called  upon  to  object ;  he  was  not 
obliged  to  take  any  action  at  those  times.  His  interests  were  not 
then  affected,  and  he  was  not  obliged  to  speak.  He  may  not  have 
known  anything  about  this  somewhat  mysterious  subject  which 
has  puzzled  the  brains  of  so  many  intelligent  men,  lawyers  and 
laymen  alike,  and  about  which  so  many  experts  differ.  We  are 
not  referred  to  any  evidence  which  proves  or  tends  to  prove 
that  he  had  any  knowledge  of  it  whatever.  Further,  the  lan- 
guage of  the  12th  article  of  the  constitution,  which  is  invoked  as 
obligating  the  defendant  to  a  particular  mode  of  computation, 
«ays  nothing  about  any  mode.  It  simply  says :  ''  When  it  shall 
be  ascertained  that  the  value  of  each  share  of  stock  amounts  to 
$200,  a  meeting  of  the  shareholders  shall  be  convened,  at  which  time 
a  division  shall  take  place,  and  the  holder  of  each  share  of  stock 
shall  receive  the  sum  of  $200,  or  his  or  her  own  securities  to  that 
imiount,  with  the  same  fully  satisfied  and  discharged  of  record." 
Ascertained  how  ?  The  article  does  not  say.  Then  it  must  be 
ascertained  according  to  right  and  justice,  and  that  is  law.  If 
any  particular  mode  is  unjust,  it  is  wrong,  and  ought  not  to  be 
adopted,  and,  if  adopted,  ought  not  to  be  followed.  But  substan* 
tially  we  decided  this  question  in  the  former  hearing  in  this  court, 
because,  notwithstanding  the  very  same  objection  made  then  as 
now,  we  decided  that  the  defendant  was  at  liberty  to  show  what 
the  real  value  of  the  stock  was  in  November,  1887. 

It  seems  to  us  the  contention  is  narrowed  to  the  inquiry,  which 
is  the  just  and  proper  method  of  ascertaining  the  value  of  the 
stock  of  the  particular  stockholder  who  is  one  of  a  particular 
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series  ?  Is  it  the  method  pursued  by  the  plamtifF,  or  the  method 
found  and  adopted  by  the  referee  ?  The  referee  states  his  method 
quite  clearly  and  at  length,  after  first  stating  his  objections  to  the 
method  pursued  by  the  plaintiff.  He  thus  speaks  of  the  latter 
method :  '^  An  examination  of  the  mode  demonstrates  beyond 
question  its  injustice  and  inequality.  The  ^  division  of  profits  for 
the  year,'  as  it  is  called,  is  to  every  share  in  every  series  alike. 
This  is  only  superficially  fair,  because  it  ignores  the  amount  of 
money  accumulated  as  capital  in  the  various  series.  At  the 
beginning  of  the  year,  in  November,  1886,  each  share  of  the  sixth 
series  had  an  accumulated  capital  of  $132;  each  share  in  the 
seventh  series,  $120 ;  each  share  in  the  eighth  series,  $114 ;  while 
each  share  in  the  nineteenth  series  had  only  $12,  and  each  share 
in  the  twentieth  series  had  none.  It  is  true  that  each  share  dur- 
ing the  year  paid  in  alike  $12,  but  can  it  be  that  the  share  having 
no  capital  should  receive  equal  profits  for  the  year  with  the  share 
having  a  capital  of  $132  ?  Surely  not ;  in  addition  to  which  this 
mode  makes  no  allowance  for  a  great  loss  or  unusual  profit.  It 
is  not  in  the  least  elastic,  and  under  it  no  provision  whatever  is 
made  for  profit  and  loss.  It  might  possibly  do  for  a  single  series, 
but  should  never  be  used  where  there  are  a  number  of  series." 
This  is  the  method  adopted  by  the  referee :  "  The  annual  report 
of  the  association  plaintiff  made  in  November,  1887,  shows  assets 
$44,678.96,  of  which  amount  $30,891  were  stock  payments,  and 
the  balance,  $13,787.96,  were  .profits.  These  profits  evidently 
belonged  in  a  fair  proportion  to  the  stockholders  of  the  various 
aeries.  It  is  obvious  that  the  stockholders  in  the  oldest  series 
should  be  entitled  not  only  to  a  share  of  the  profits  pro  rata,  but 
that  the  time  during  which  the  payments  had  been  made  should 
be  also  considered  in  reaching  a  fair  and  equitable  division.  If 
this  be  conceded,  then  the  number  of  shares  of  each  series  should 
be  multiplied  by  the  number  of  months  during  which  payments 
were  made  upon  them,  to  find  the  amount  paid  in  each  series. 
Then  multiply  the  result  by  one-half  the  number  of  months  the 
particular  series  had  run  (that  is,  averaging  the  time)  would  pro- 
duce for  the  purpose  a  just  distribution  of  the  capital  invested  for 
one  year  by  that  series.  Doing  the  same  with  each  series,  and 
adding  together  the  various  amounts  of  capital  thus  found,  gives 
the  whole  capital  of  the  association  for  the  year.    Dividing  the 
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profits  by  this  aggregated  capital  gives  the  per  cent  of  the  profits 
for  each  share  for  the  year.  The  multiplying  the  amount  actually 
paid  on  each  share  by  the  percentage  gives  the  exact  profit  of 
each  share  in  each  series,  and  then  adding  the  profit  to  the  actual 
payment  gives  the  exact  value  of  each  share."  The  referee  then 
annexes  a  table  showing  the  number  of  each  series,  the  number 
of  shares  of  each  series,  the  months  paid  by  each,  the  average 
time  of  each,  the  amount  paid  in  by  each,  and  the  amount 
invested  for  one  year  by  each.    He  states  the  result  as  follows : 

"  Assets,  $44,678.96,  $30,891.     $13,787.96  profits. 

"  $13,787.96,  $98,873,  13.9  percentage. 

^'  Therefore,  taking  one  share  of  stock  in  the  eighth  series,  the 
one  in  question,  which  in  November,  1887,  had  run  lOJ  years, 
and  averaging  its  time  at  5^  years,  at  13.9  per  annum,  makes  72jt 
per  cent,  which,  on  $126  paid  on  stock,  produces  a  profit  of 
$89.66,  and,  adding  to  it  the  amount  paid  on  stock,  $126,  makes 
each  share  worth  $215.66." 

We  are  obliged  to  say  that,  after  a  careful  examination  of  the 
testimony  on  this  subject,  we  regard  this  as  a  fair,  just  and  equi- 
table method  of  computing  the  value  of  the  stock  where  it  is 
issued  in  several  series,  and  that  in  these  respects  it  is  altogether 
superior  to  the  mode  pursued  by  the  plaintiflE.  The  referee  was 
sustained  in  his  conclusion  not  only  by  his  own  reasoning  upon 
the  subject,  but  by  a  large  preponderance  of  the  expert  testimony 
taken  before  him.  One  of  the  witnesses  —  Joseph  Shehan  —  who 
had  had  many  years'  experience  in  building  association  matters, 
and  was  treasurer  of  one  for  eight  years,  testified  that  the  just 
and  equitable  mode  of  computing  the  value  of  the  stock,  when 
issued  in  several  series,  was  the  mode  adopted  by  the  referee,  and 
stated  his  reasons  more  fully,  and  he  explained  also  the  injustice 
of  the  plaintiffs  method.  Another  witness  —  Michael  J.  Brown  — 
who  had  an  experience  of  twenty-five  years  in  building  associa- 
tion matters,  testified  to  the  same  effect,  and  gave  the  most  ample 
and  satisfactory  reasons  for  his  conclusions.  He  was  asked: 
"  Q.  You  have  heard  Mr.  Shehan's  explanation  of  dividing  profit 
according  to  capital  paid  in.  Should  it  be  done  in  that  way,  or 
how  would  you  do  it  ?  A.  That  is  the  way  I  do  it,  and  that  is 
the  way,  probably,  that  seventy-five  per  cent  of  the  societies  in  the 
United  States  divide  their  profits  now.     There  was  a  time  when 
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tiiej  did  not  do  it,  bat  this  is  of  course  absolutely  ridiculous* 
There  is  no  doubt  about  that."  Much  more  testimony  of  the 
same  character  was  given,  and  we  are  clearly  of  opinion  that  the 
conclusion  of  the  referee  as  to  the  method  of  computing  the 
profits  was  entirely  justified  by  the  evidence. 

A  question  is  suggested  whether  there  should  not  be  a  valua- 
tion of  all  the  shares  of  all  the  series  at  any  time  when  a  ques- 
tion arises  as  to  the  valuation  of  the  shares  of  a  particular  mem- 
ber, and  whether,  therefore,  a  bill  in  equity  ought  not  to  be  filed 
in  order  to  bring  in  all  the  parties  in  interest.  We  held  in  this 
case  when  it  was  before  us  last  that  the  defendant  could  make  his 
defense  in  the  action  on  the  bond  without  being  obliged  to  resort 
to  such  a  proceeding.  But  it  would  be  an  appropriate  course  to 
pursue,  and  one  with  which  it  would  not  be  possible  for  any  mem- 
ber to  find  fault,  as  the  absolute  value  of  every  share  would  or 
might  by  that  means  be  determined  with  accuracy.  As  at  present 
advised,  we  are  not  disposed  to  turn  the  defendant  out  of  court 
for  not  pursuing  his  remedy  in  that  way,  in  view  of  the  testimony 
and  findings  in  the  court  below.  The  assignments  of  error  are 
rJl  dismissed.  Decree  affirmed,  and  appeal  dismissed,  at  the 
cost  of  appellant. 

Fell,  J.  (dissenting).  There  are  two  methods  of  dividing  prof- 
its in  use  by  building  associations  having  more  than  one  series  of 
stock.  By  one  method  the  total  annual  profits  are  divided  equally 
among  all  the  shares,  by  the  other  the  annual  profits  are  divided 
among  the  shares  in  proportion  to  the  amount  paid  on  each.  The 
first  method  is  open  to  the  objection  that  it  gives  to  a  share  on 
which  one  year's  dues  have  been  paid  the  same  profit  that  is  given 
to  a  share  on  which  a  much  larger  amount  has  been  paid.  The 
second  method  is  better,  as  by  it  each  share  is  given  each  year  the 
exact  portion  of  the  profits  it  is  entitled  to  on  the  basis  of  the 
amount  paid ;  and  it  is  the  money  paid  on  the  stock  that  earns  the 
profits.  To  this  point  I  agree  fully  with  the  learned  referee, 
but  I  cannot  accept  the  conclusion  which  he  reached.  It  was 
competent  for  the  association  to  adopt  the  first  plan,  or  any  plan 
which  did  equal  justice  to  all  of  its  members.  It  adopted  the 
first,  and  has  worked  under  it  since  its  organization,  in  1859.  If, 
as  a  matter  of  business,  this  plan  was  not  the  wisest,  still  it  was  a 
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juBt  plan.  It  operated  eqnall  j  on  every  share  of  stock.  A  share 
was  given  too  much  the  first  years  and  too  little  the  last.  It 
received  its  exact  proportion  only  at  the  middle  of  the  life  of  the 
series,  bnt  it  received  in  the  end  the  full  amount  to  which  it  was 
entitled.  The  plan  worked  equally  as  to  all  the  shares,  and  exact 
justice  was  done  to  each  stocUiolder.  This  plan  was  deliberately 
adopted  by  the  stockholders  at  the  begmning  in  1859,  and  each 
year  since  it  has  been  submitted  to  and  approved  by  them  at 
their  annual  meeting.  It  has  been  the  basis  upon  which  all  the 
business  of  the  association  has  been  conducted,  its  stock  matured, 
its  loans  settled,  the  withdrawal  value  of  shares  fixed.  Under 
this  plan  the  defendant's  stock  was  during  the  earlier  years 
credited  with  an  undue  portion  of  the  profits.  Now  that  the 
time  has  come  when  he  will  receive  less,  and  by  the  process  of 
adjustment  get  only  his  exact  portion,  he  for  the  first  time  objects, 
and  seeks  to  have  applied  to  him  a  new  plan,  which  will  mature 
his  stock  eighteen  months  earlier.  This  is  not  equitable  ;  it  is  not 
honest ;  it  is  unfair  to  every  other  stockholder.  The  legal  aspect 
of  the  defendant's  contention  is  no  better  than  its  moral  aspect. 
If  the  plan  was  just,  it  was  binding,  and  that  is  the  end  of  it.  A 
court  may  well  say  that  the  plan  adopted  must  be  a  just  one,  and, 
having  done  that,  it  has  reached  the  limit  of  the  proper  exercise  of 
its  power.  It  should  not,  and  I  submit  that  with  propriety  it 
cannot,  say  that  one  plan  for  the  management  of  corporate  busi- 
ness is  better  than  all  others,  and  that  one  shall  be  adopted. 
The  division  of  profits  and  the  maturing  of  the  stock  of  a 
building  association  are  subjects  for  corporate  action.  If  the  plan 
adopted  is  not  unjust,  with  its  wisdom  a  court  has  nothing  to  do. 
If  it  is  unjust,  the  remedy  is  by  bill  under  which  the  rights  of 
all  the  stockholders  may  be  considered  and  adjusted  on  a  plan 
equitable  to  all.  If  the  plaintiff,  without  proof  of  fraud  or  unfair 
dealing,  is  permitted  to  take  tlie  management  of  the  affairs  of  the 
association  out  of  the  hands  of  its  stockholders,  and  have  them 
submitted  to  a  jury  for  supervision  and  change,  any  other  bor- 
rower may  do  the  same,  and,  instead  of  one  uniform  plan,  selected 
by  those  who  are  to  be  affected  by  it,  there  may  be  as  many  as 
the  wisdom  or  whim  of  a  jury  may  devise.  There  is  no  conflict 
between  these  views  and  the  opinion  of  this  court  when  this  case 
was  before  it  in  1891.    The  decision  reported  in  139  Penn.  St. 
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480 ;  20  Atl.  Eep.  1063,  goes  no  further  thau  to  say  that  it  was 
competent  for  the  defendant  to  prove  that  his  stock  had  matured. 
He  may  certainly  do  that,  but  the  rule  by  which  it  is  to  be  deter- 
mined is  the  rule  of  the  association,  not  a  new  rule.  For  the 
reasons  stated,  I  do  not  concur  in  the  judgment  rendered  in  this 
case. 

Mitchell,  J.,  concurs  in  this  dissent.^ 

Building  and  loan  associationB — effect  of  giving  notice  of  with- 
drawal to  terminate  relation  of  stockholder — waiver  of  such  notice. — 
The  by-laws  of  a  building  association  allowed  stockholders  to  withdraw  their 
stock  on  giving  the  corporation  sixty  days'  notice  of  their  intention  to  do  so. 
Held,  that  the  mere  giving  notice  of  an  intention  to  withdraw  did  not  make 
the  person  giving  it  cease  to  be  a  stockholder.  Decatur  Building  &  Invest- 
ment Co.  V.  Neal,  97  Ala.  717;  12  South.  Rep.  780.  Knowingly  and  inten- 
tionally participating  as  a  stockholder  in  stockholders'  meetings  held  six  and 
ten  months  after  giving  such  notice  constitutes  a  waiver  of  the  right  to  with- 
draw under  such  notice.    Ibid. 


Commonwealth   v.  Vbooman. 
(Supreme  Court  of  Pennsylvania,  October  1,  1894.) 

1.  CONBTITUTIONAL  LAW.  PROHIBITING  THE  DOING  OP  AN  IN8UBANCB 
BU8INB8B    EZCBPT    BY    CORPORATIONS   NOT  IN    VIOLATION   OF    THE  FEDERAL 

CoNtrriTUTiON.  The  act  of  Pennsylvania  of  1870,  "  to  prevent  the  issue  of 
unauthorized  policies  of  insurance,"  which  makes  it  unlawful  for  any  person, 
partnership  or  association  to  issue  any  policy  of  insurance  against  fire  without 
authority  to  do  so,  expressly  conferred  by  a  charter  of  incorporation  given 
according  to  law,  and  declares  policies  issued  without  such  authority  void,  and 
the  issuance  thereof  a  misdemeanor,  is  not  in  conflict  with  the  fourteenth 
amendment  of  the  Federal  Constitution,  prohibiting  states  from  making  any 
law  which  abridges  the  privileges  or  immunities  of  citizens  of  the  United 
States,  and  from  denying  to  any  person  the  equal  protection  of  the  laws. 

3.  Nor  in  violation  of  the  rights  of  liberty  and  property  guaran- 
teed BY  THE  State  Constitution.  Such  statute  does  not  conflict  with  the 
bill  of  rights  of  Pennsylvania,  which  declares  that  all  men  are  bom  equally 
free  and  independent,  and  have  certain  inherent  and  inalienable  rights,  among 
which  are  those  of  acquiring,  possessing  and  protecting  property  and 
reputation. 

8.  The  insurance  business  is  subject  to  police  regulation.  The 
business  of  insurance  against  loss  by  fire  is,  by  reason  of  its  magnitude,  ita 
importance  to  property  owners  and  the  nature  of  the  business,  a  oroper  sub- 
ject for  the  exercise  of  the  police  power  of  the  state. 


*  Reported  in  80  Atl.  Rep.  154. 
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4.  The  act  m  question  is  a  bbasonablb  regulation,  and  ib  valid. 
The  act  of  1870  is  a  valid  exercise  of  the  police  power.  It  does  not  prohibit 
but  regulates  the  business,  excluding  no  one  from  engaging  in  it,  but  prescrib- 
ing a  preliminary  qualification  for  all  alike.  This  qualification  is  reasonable, 
is  open  to  all  under  general  laws  and  not  burdensome.  Its  only  effect  is  to 
secure  adequate  capital  at  the  beginning,  and  state  supervision  during  the 
continuance  of  the  business. 

SAMUEL  V.  VROOMAN  was  acquitted  of  the  charge  of 
issuing  for  himself  and  others  a  policy  of  insurance  against 
loss  by  fire  without  having  obtained  a  charter  of  incorporation 
authorizing  the  same,  and  the  commonwealth  appeals. 

Oeorge  S.  GhraJumby  District  Attorney^  and  TT.  U.  JTensdj 
Attomey-Generaly  for  the  commonwealth.  John  O.  Joh/MOUy  for 
appellee. 

Williams,  J.  This  case  raises  a  question  of  constitutional  law 
that  does  not  seem  to  have  been  decided  by  the  courts  of  this 
state.  The  facts  are  that  in  1870  the  legislature  passed  and  the 
governor  approved  an  act  entitled  "  An  act  to  prevent  the  issue 
of  unauthorized  policies  of  insurance/'  Section  1  made  it  unlaw- 
ful for  any  person,  partnership  or  association  to  issue  any  policy 
of  insurance  against  fire  without  authority  to  do  so  expressly  con- 
ferred by  a  charter  of  incorporation  given  according  to  law,  and 
declared  all  policies  issued  without  such  authority  to  be  void. 
The  2d  section  made  it  a  misdemeanor  to  issue  a  policy  of 
insurance  against  loss  by  fire  without  the  authority  required  by 
the  Ist  section.  The  special  verdict  rendered  in  this  case  finds 
that  the  defendant  did  violate  the  act  of  1870  by  making  and  issu- 
ing for  himself  and  others  a  policy  against  loss  by  fire,  in  the 
year  1894,  without  having  obtained  a  charter  of  incorporation 
authorizing  the  making  of  such  insurance.  Upon  this  verdict 
the  learned  judge  of  the  court  below  entered  a  judgment  in  favor 
of  the  defendant,  holding  that  the  act  of  1870  was  void,  because 
in  violation  of  the  Constitution  of  the  United  States  and  of  this 
state.     The  commonwealth  appeals. 

A  single  question  is  thus  presented,  viz.,  does  the  act  of  1870 
violate  the  Constitution  of  either  the  United  States  or  this  state  ? 
The  learned  judge  held  that  the  fourteenth  amendment  to  the 
Constitution  of  tho  United  States  was  infringed  by  the  act  of 
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1870.  This  amendment  declares  that  '^  no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States,  or  deny  to  any  within  its  juris- 
diction the  equal  protection  of  the  laws."  The  purpose  and 
effect  of  this  amendment  have  been  discussed  and  declared  by 
the  United  States  courts  in  many  cases,  and  there  ought  to  be  no 
doubt  upon  the  subject  at  this  time.  It  was  aimed  at  discrimina- 
tions made  or  attempted  by  the  laws  of  any  of  the  states  against 
persons  upon  whom  the  laws  of  the  United  States  conferred  the 
rights  and  privileges  of  citizenship.  Such  discriminations, 
whether  directed  against  persons  of  a  particular  race  or  color, 
resident  within  the  state,  or  against  persons  resident  in  other 
states,  are  forbidden  by  the  fourteenth  amendment.  But  the 
proper  exercise  of  the  police  power  by  the  several  states  is  not 
within  the  intent  of  the  letter  of  the  amendment.  Powell  v. 
Pennsylvania,  127  U.  S.  678 ;  8  Sup.  Ct.  Rep.  992,  1257.  On 
the  other  hand,  its  purpose  was  declared  in  the  Slaughterhouse 
cases,  16  Wall,  36,  to  be  to  protect  ^'against  the  hostile  legisla- 
tion of  the  states,  the  privileges  and  immunities  of  citizens  of  the 
United  States,  as  distinguished  from  the  privileges  and  immuni- 
ties of  citizens  of  the  states." 

The  act  of  1870  strikes  at  no  privilege  of  citizenship  of  the 
United  States,  as  distinguished  from  the  privileges  of  citizenship 
of  Pennsylvania.  It  does  not  attempt  to  draw  a  line  between 
citizens  of  this  state  and  citizens  of  other  states.  It  is,  therefore, 
in  no  sense  a  violation  of  the  fourteenth  amendment  of  the  Con- 
stitution of  the  United  States,  and  this  branch  of  the  discussion 
may  be  properly  dropped  at  this  point,  and  our  attention 
confined  to  the  other,  viz.,  is  the  act  of  1870  a  violation  of  the  1st 
section  of  the  bill  of  rights  in  the  Constitution  of  this  State  ?  That 
section  affirms  that  '^  all  men  are  born  equally  free  and  independ- 
ent, and  have  certain  inherent  and  inalienable  rights,  among  which 
are  those  of  *  *  *  acquiring,  possessing  and  protecting  prop- 
erty and  reputation."  The  methods  by  which  this  right  to  acquire 
property  is  asserted  and  exercised  are,  however,  and  have  been 
smce  organized  government  began  among  men,  subject  to  regula- 
tion by  law.  The  power  of  government  thus  brought  into  service 
is  known  as  the  "  police  power."  If  the  act  of  1870  is  a  valid 
VOL.  X. —  66 
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exercise  of  the  police  power,  then  no  constitutional  right  is 
invaded,  but  the  mode  in  which  the  right  guaranteed  by  the  1st 
section  of  the  bill  of  rights  may  be  exercised  consistently  with  the 
best  good  of  the  greatest  number  is  regulated  and  prescribed. 
The  general  character  of  the  police  power  is  well  understood, 
although  neither  the  text  books  nor  decided  cases  have  yet  given 
us  an  adequate  definition  of  it.  Little  more  has  been  attempted 
by  the  courts  of  this  country  than  to  determine  that  a  particular 
subject  does  or  does  not  fall  within  the  range  of  this  power.  An 
illustration  is  afforded  by  the  Boston  Beer  Co.  v.  Massachusetts, 
97  U.  S.  25,  in  which  this  language  was  used :  "  However  diflScult 
it  may  be  to  render  a  satisfactory  definition  of  it  [the  police 
power],  there  seems  to  be  no  doubt  that  it  does  extend  to  the  protec- 
tion of  the  lives,  health  and  property  of  the  citizens,  and  to  the 
preservation  of  good  order  and  the  public  morals."  Blackstone, 
in  his  Commentaries  (Vol.  4,  p.  162),  describes  this  power  as  the 
power  of  "  public  police  and  economy,"  by  which  the  internal 
regulation  and  good  order  of  the  state  is  secured,  and  individual 
citizens,  like  the  members  of  a  well-ordered  family,  are  made  to 
conform  their  conduct  to  the  rules  of  propriety,  good  neighbor- 
hood  and  good  manners.  It  is,  therefore,  a  power  inherent  in  all 
forms  of  government.  Its  exercise  may  be  limited  by  the  frame 
or  Constitution  of  a  particular  government,  but  its  natural  limitar 
tions,  in  the  absence  of  a  written  Constitution,  are  found  in  the 
situation  and  necessities  of  the  state ;  and  these  must  be  judged 
of,  in  the  first  instance,  by  the  government  itself.  It  corresponds 
to  the  right  of  self-preservation  in  the  individual.  Wlien  the 
dangers  that  threaten  the  state  come  from  without,  the  right  of 
self-preservation  is  exercised  in  gathering  annies  and  the  means 
of  public  defense.  When  the  dangers  arise  within  the  state,  self- 
preservation  requires  their  suppression.  This  is  accomplished  by 
the  exercise  of  the  police  power,  which  deals  with  all  forms  of 
disorder,  and  provides  for  the  public  welfare  and  the  protection 
of  citizens  against  the  violence  and  the  fraudulent  conduct  of 
each  other. 

Now,  the  question  whether  any  particular  subject  is  so  related 
to  the  public  good  as  to  justify  the  exercise  of  this  power  in  its 
control  is  one  for  the  determination,  in  the  first  instance,  of  the 
law-making  branch  of  the  government.     In  disposing  of  it,  the 
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le^lature  is  enbject  to  no  limitations,  except  such  as  the  Consti- 
tution of  the  state  may  impose.     Within  the  lines  set  by  consti- 
tutional provisions,  the  power  of  the  legislature  is  practically  abso- 
lute ;  but,  if  it  is  alleged  that  a  given  police  regulation  violates  the 
fundamental  law,  a  question  is  raised  for  the  determination  of 
the  courts,  whose  duty  it  is  to  apply  the  constitutional  tests,  and 
adjudge  the  law  to  be  void  if  it  is  in  conflict  with  them.     In  this 
case  we  are  to  apply  the  1st  section  of  the  bill  of  rights  to  the 
act  of  1870,  in  order  to  determine  whether  it  can  be  enforced.    If 
the  act  denies  the  inherent  and  inalienable  right  of  the  citizen  to 
acquire,  possess  and  protect  property,  which  is  asserted  by  this 
section  of  the  bill  of  rights,  then  the  judgment  of  the  court  below 
was  right,  and  this  appeal  should  be  dismissed ;  but  if  this  right 
is  not  denied,  and  the  eflfect  of  the  act  of  1870  is  merely  to  regu- 
late its  exercise,  then  the  judgment  should  be  reversed,  and  the 
defendant  should  suffer  the  penalty  of  the  law  he  has  disregarded. 
Before  entering  upon  this  question,  three  preliminary  observa- 
tions should  be  made  :     First,  we  must  remember  that  the  legal 
presumption  is  in  favor  of  the  constitutionality  of  the  act,  because 
it  expresses  the  judgment  of  the  legislative  branch  of  the  govern- 
ment upon  that  question.     The  legislature  has  considered  the 
question,  and  passed  upon  it,  and  this  makes  a  prima  facie  case  in 
favor  of  the  law.     We  observe,  in  the  next  place,  that  this  ques- 
tion is  to  be  considered  upon  the  state  of  the  law  as  it  is  when 
the  question  is  raised.     Since  1870  the  Constitution  of  the  state 
has  been  remodeled,  and  many  of  its  new  provisions  have  been 
enforced  by  suitable  legislation.     Our  question  is  not,  therefore, 
whether  the  act  of  1870  was  valid  under  the  Constitution  as  it 
then  stood,  but  whether  it  was  valid  when  its  provisions  were 
invoked  against  the  defendant,  in  1894.     Our  third  observation  is 
that  the  question  is  not  controlled  by  common-law  maxims.    The 
police  power  must  necessarily    enlarge  its    range  as  business 
expands  and  society  develops.     The  proper  oflSce  of  statutes  is  to 
remedy  the  defects  and  modify  the  operation  of  common-law 
rules  to  meet  changed  conditions  in  society  and  increased  volume 
and  improved  methods  in  business. 

We  come  now  to  inquire  whether  the  business  of  insurance 
against  loss  by  fire  is  at  the  present  time  a  proper  subject  for  the 
exercise  of  the  police  power  of  the  state.     In  examining  this 
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question,  it  ifi  important  to  know  something  about  the  magnitude 
of  the  business.  The  report  of  the  insurance  commissioner^ 
appointed  under  the  laws  of  the  state,  covering  the  transactions  of 
the  year  1892,  shows  that  risks  were  written  in  Pennsylvania 
during  that  year  as  follows : 
By  stock  companies  of  Pennsylvania,  amounting  to     $286,584,023 

By  stock  companies  of  other  states 412,489,251 

By  stock  companies  of  United  States  branches, 

foreign  companies 248,407,460 

By  mutual  companies  of  Pennsylvania 137,328,820 

$1,084,809,544 

— Making  the  enormous  total  of  one  billion  and  nearly  eighty-five 
millions  of  dollarB.  The  losses  paid  in  the  same  year,  as  shown 
by  the  same  report,  amounted  to  nearly  seven  and  one-quarter 
millions  of  dollars.  The  total  capital  employed  in  the  business  of 
fire  insurance  in  this  state  during  the  year  was  nearly  two  hundred 
sixteen  and  one-half  millions  of  dollars.  The  premiums  paid  by 
the  insured  fell  a  little  short  of  twelve  millions  of  dollars. 

Let  us  consider  next  the  nature  of  the  business.  It  is  not  like 
the  sale  of  commodities  for  a  present  equivalent  in  value,  but  it  is 
the  purchase  of  indemnity  against  the  risk  of  loss  by  fire  that  may 
happen  at  any  time,  and  may  not  happen  at  all.  The  conditions 
necessary  to  the  business  of  insurance  are  (a)  the  existence  of  a 
known  danger  to  which  all  property  owners  are  exposed,  and 
against  which  they  cannot  effectually  protect  themselves ;  (b)  the 
strong  probability  that  loss  from  this  danger  will  fall  upon  but 
few  of  those  who  are  exposed  to  it ;  (c)  the  certainty  that,  when 
the  loss  happpens,  it  will  fall  so  heavily  on  those  to  whom  it 
comes  as  to  make  pecuniary  indemnity  a  matter  of  great  import- 
ance ;  (d)  some  knowledge  of  the  relative  value  of  the  property 
annually  destroyed  by  fire,  to  serve  as  a  basis  for  calculating  the 
risk  assumed  by  the  insurer,  and  the  amount  of  premium  required 
to  enable  the  insurer  to  meet  losses  and  expenses,  and  secure  a 
fair  return  for  the  capital  employed.  In  view  of  the  magnitude 
and  the  nature  of  the  insurance  business,  it  is  apparent  that  the 
public  is  largely  interested  in  all  that  relates  to  it.  The  security 
of  policyholders  requires  —  First,  permanency  in  the  custodian 
of  the  funds  gathered  from  them,  and  on  which  their  indemnity 
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in  case  of  loss  depends ;  second,  an  honest  and  competent  admin- 
istration of  these  funds ;  third,  restraint  against  the  division  of 
the  profits  of  the  business  whenever  such  division  would  injuri- 
ously affect  the  security  of  policyholders  ?  How  are  these  safe- 
guards to  be  obtained  ?  There  is  but  one  way  in  which  they  can  be 
obtained,  and  that  is  by  means  of  general  laws  regulating  the  insur- 
ance business.  Corporations  derive  their  existence  from  the  state, 
and  hold  their  franchises  subject  to  legislative  control.  They  are 
subject  to  the  visitorial  power  of  the  commonwealth,  and  they 
may  be,  and  are,  in  fact,  required  to  lay  open  before  the  several 
depaji;ments  of  state  government,  and  before  the  public,  the 
character  and  extent  of  their  business,  the  profits  realized,  the 
dividends  declai-ed  and  the  investments  made.  The  legality  and 
business  value  of  the  methods,  the  economy  and  financial  strength 
of  the  management  and  the  value  of  the  security  provided  for  the 
holders  of  policies  in  any  given  company,  are,  therefore,  subjects 
upon  which  the  proper  state  oflicers  may  be  thoroughly  informed, 
and  which  the  public  may  investigate  at  will.  Private  individuals 
are  not  subject  to  the  same  visitorial  power.  They  cannot  ordinarily 
be  compelled  to  disclose  their  business  methods,  their  financial  con- 
dition or  the  character  of  their  investments.  They  cannot  be 
restricted  in  the  use  of  either  their  capital  or  their  profits,  as  cor- 
porations may  be.  Those  who  deal  with  them  must  trust  more  to 
their  personal  integrity  than  the  common  experience  shows  to  be 
safe.  The  state  can  compel  a  fair  measure  of  fideUty  in  the  man- 
agement of  these  vast  sums,  and  provide  for  the  safety  of  the 
insured  when,  and  only  when,  the  business  is  in  the  hands  of 
corporations. 

In  the  next  place,  it  is  important  to  consider  what  may  be 
described  as  the  trend  of  modem  legislation  on  this  subject.  The 
states  of  the  Union  have  severally  entered  upon  legislation  regu- 
lating insurance.  In  each  an  insurance  department  of  the  state 
government  has  been  organized.  A  general  supervision  and  con- 
trol of  insurance  companies  have  been  assumed  by  the  states  and 
exercised  through  the  insurance  department.  In  our  state  this 
system  of  legislation  began  as  early  as  1810,  and  it  has  grown  in  bulk 
and  importance  with  the  growth  of  business  and  the  development 
of  the  resources  of  the  state.  It  fixes  the  minimum  of  actual  capital 
necessary  to  the  organization  of  a  corporation  for  insurance  against 
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iire,  on  the  stock  plan,  at  $100,000.  It  provides  for  a  reserve 
fund  for  the  securitj  of  policyholders.  It  prohibits  the  division 
of  profits  in  dividends  to  the  injury  of  the  reserve  fund.  It 
regulates  the  form  of  policy,  and  requires  the  application  to  be 
attached  to,  or  made  part  of,  the  policy.  It  requires  each  com- 
pany to  submit  detailed  statements  of  the  business  done,  of  its 
assets  and  liabilities,  and  to  show  its  financial  condition.  It 
requires  companies  organized  under  the  laws  of  other  states  or 
countries  to  make  certain  deposits  in  this  state  to  secure  those 
who  are  insured  by  them,  and  to  appoint  some  suitable 
agent,  on  whom  process  may  be  served  in  actions  brought 
against  them.  These  regulations  have  been  made  from 
time  to  time  as  their  importance  has  been  felt  by  the  public. 
They  are  all  easy  of  enforcement  against  corporations.  Some  of 
them  cannot  be  enforced  against  private  persons  or  partnerships. 
As  matter  of  fact,  the  business  has  for  many  years  been  left  to 
the  corporations,  and  regulations  made  to  affect  corporations  have, 
therefore,  met  fully  the  public  need.  At  this  time,  however, 
private  capital  is  seeking  employment  in  this  field,  and  it  signal- 
izes its  entry  upon  the  field  by  a  denial  of  the  power  of  the  state 
over  it.  The  question  has  been  raised  by  the  corporations  of 
other  states,  but  I  recall  no  case  in  which  it  has  been  raised  by 
individuals.  In  Doyle  v.  Insurance  Co.,  94  U.  S.  *  535,  the 
Supreme  Court  of  the  United  States  stated  the  general  rule  thus : 
^^A  state  lias  the  right  to  impose  conditions  not  in  conflict  with 
the  Constitution  of  the  United  States  on  the  doing  of  insurance 
business  within  its  territory  by  an  insurance  company  chartered 
by  another  state,  or  to  exclude  it  altogether." 

It  would  seem  to  follow,  logically,  that  the  state  might  require 
all  persons  desiring  to  enter  upon  the  business  to  comply  with  the 
same  condition,  and,  if  necessary,  to  obtain  a  charter  of  incor- 
poration in  order  to  such  compliance.  An  effort  is  made  to 
distinguish  between  regulation  and  prohibition,  and  to  hold  that 
the  act  of  1870  is  a  prohibition  operating  upon  all  natural  persons 
for  the  benefit  of  corporations  who  are  thus  given  an  oppressive 
monopoly  of  the  busmess  of  insurance  against  fire.  But  the  prohi- 
bition is  only  such  as  is  necessary  to  give  effect  to  the  regulation 
which  the  act  prescribes.  The  act  implies  a  declaration  by  the 
legislature  that  the  business  of  insurance  against  fire  affects  so 
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many  persons,  and  involves  snch  large  sums  of  money,  as  to  make 
it  necessary  for  the  public  protection  that  it  be  subjected  to  the 
supervision  and  control  of  the  government ;  that  the  supervision 
required  is  such  as  private  person^  cannot  be  compelled  to  submit 
their  business  conduct  to ;  and  then  expressly  declares  that  all 
persons  desiring  to  embark  in  the  business  must  procure  a  charter 
of  incorporation  for  that  purpose,  because  corporations  are  subject 
to  the  supervision  and  control  of  the  state  that  creates  them. 
This  is  regulative.  It  directs  the  business  into  the  only  channel 
that  admits  the  necessary  measure  of  control,  and  it  necessarily 
prohibits  the  business  outside  that  channel  The  traffic  in  intox- 
icating drinks  is  regulated  by  law ;  but  the  regulation  prohibits 
absolutely  all  persons  from  engaging  in  it,  unless  they  have  first 
secured  the  permission  of  the  state,  by  obtaining  a  license  under 
the  law.  Here,  as  in  the  act  of  1870,  we  find  permission  to  those 
who  comply  with  the  regulation,  and  prohibition  to  those  who 
do  not.  The  practice  of  medicine,  the  sale  of  drugs,  and  many 
other  sorts  of  business  are  regulated  by  law ;  but  the  regulation 
would  be  without  efEect  if  it  did  not  include  a  prohibition 
directed  against  those  not  qualified,  and  enforce  it  with  suitable 
penalties.  The  police  power  of  a  state  may  be  exerted  for  the 
complete  or  the  partial  control  of  a  given  business.  It  may  pro- 
hibit it  absolutely  to  all  persons  for  the  purpose  of  suppression. 
It  may  pennit  it  to  some  persons,  and  under  certain  restrictions, 
in  order  to  secure  control  over  it  and  hold  it  within  proper 
bounds.  Stone  v.  Mississippi,  101  U.  S.  814.  The  Sunday  laws, 
the  laws  against  gambling,  against  lotteries,  against  disorderly 
houses,  the  sale  of  liquors,  the  sale  of  oleomargarine,  the  sale  of 
drugs,  and  many  similar  laws  afford  instances  of  the  exercise  of 
the  police  power  for  the  complete  suppression  of  a  given  line  of 
employment,  or  for  its  restriction  and  control.  The  act  of  1870 
belongs  to  the  latter  class.  It  does  not  prohibit  the  business  of 
insurance,  but  regulates  it.  It  says  to  all  persons  interested :  ^^  If 
you  wish  to  embark  in  this  business,  you  must  secure  a  charter 
of  incorporation,  so  as  to  subject  your  business  to  the  visitorial 
power  of  the  state.  If  you  will  not  do  this,  you  must  not  engage 
in  insurance  against  fire  at  all."  This  is  not  prohibition  of  the 
business,  for  the  business  is  distinctly  authorized.  It  is  an  effort 
to  bring  it  under  state  supervision  and  control,  by  requiring  all 
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who  wish  to  enter  the  business  to  put  themselves  in  a  position 
where  the  insurance  legislation  of  the  state  will  reach  them,  and 
the  insurance  department  of  the  state  can  supervise  their  business 
and  compel  observance  of  the  law. 

Without  going  farther  into  the  discussion,  we  may  now  state 
our  conclusions  applicable  to  the  case  before  us :  First  The 
business  of  insurance  against  loss  by  fire  is,  by  reason  of  its 
magnitude,  its  importance  to  property  owners,  and  the  nature  of 
the  business,  a  proper  subject  for  the  exercise  of  the  police  power 
of  the  state.  Second.  The  act  of  1870  is  a  valid  exercise  of  the 
police  power.  It  does  not  prohibit,  but  regulates,  the  business. 
It  excludes  no  one  from  engaging  in  it,  but  prescribes  the  pre- 
liminary qualification  necessary  for  all  alike  to  entitle  them  to 
enter  the  business.  Third.  The  qualification  is  reasonable.  It  is 
open  to  all  under  general  laws.  It  is  not  burdensome.  Its  only 
effect  is  to  secure  adequate  capital  at  the  beginning,  and  state 
supervision  during  the  continuance  of  the  business.  Fourth.  Upon 
the  special  verdict,  judgment  should  have  been  entered  in  favor 
of  the  commonwealth,  and  sentence  should  have  been  pronounced 
under  the  act  of  1870.  That  this  may  now  be  done,  the  judgment 
is  reversed,  the  record  remitted,  and  a  procedendo  awarded. 

Dean  J.  (dissenting).  The  act  of  4th  of  February,  1870, 
declares  it  to  be  a  misdemeanor  for  any  person  to  issue  a  policy 
of  insurance  against  loss  by  fire  or  lightning  without  authority 
being  expressly  conferred  so  to  do  by  a  charter  of  incorporation 
issued  according  to  law.  The  defendant,  on  12th  of  March,  1894, 
issued  a  policy  to  James  C.  Kimball  in  the  sum  of  $1,000  indem- 
nifying him  against  loss  by  fire  on  his  household  furniture,  con- 
tained in  his  dwelling  house  in  Philadelphia,  without  authority 
expressly  conferred  by  an  act  of  incorporation.  For  so  doing,  he 
was  indicted  and  tried  March  20,  1894.  There  was  no  dispute  as 
to  the  facts,  and  the  jury,  in  a  special  verdict,  found  them  as 
stated.  The  court,  being  of  opinion  that  the  act  was  unconstitu- 
tional, entered  judgment  on  the  verdict  for  the  defendant,  and 
thereupon  the  commonwealth  appealed. 

Unquestionably,  the  legislature  has  the  authority  to  enact  any 
law  not  in  conflict  with  the  Constitution  of  the  state  or  of  the 
United  States.     The  right  to  limit  the  transaction  of  the  business 
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of  fire  infiurance  to  incorporated  associations  is  not  in  express 
terms  forbidden ;  bnt  the  right  of  natural  persons  to  make  con- 
tracts of  indemnity  against  loss  by  fire  or  shipwreck  was  for  cen* 
tunes  before  the  adoption  of  the  Constitution  a  common-law  right. 
All  the  authorities,  without  a  single  exception,  hold  that,  under 
the  constitutional  right  to  acquire,  possess  and  protect  property, 
there  is,  necessarily,  included  the  right  to  make  reasonable  con- 
tracts concerning  it,  which  contracts  are  protected  by  the  Consti- 
tution. In  this  all  agree ;  and  all  agree,  further,  that  the  legisla- 
ture may,  in  the  exercise  of  its  police  power,  absolutely  forbid 
contracts  which  are  inimical  to  public  interests ;  and,  second,  may 
adopt  suitable  regulations  of  contracts  for  the  protection  of  the 
public.  The  business  of  fire  insurance  being  one  which,  from  its 
nature,  involves  contracts  with  large  numbers  of  persons  in  all  parts 
of  the  commonwealth,  who  have  not  the  opportunities  of  gaining 
the  information  necessary  to  intelligent  bargaining,  for  their 
better  security  the  legislature  may  make  such  regulations  as  will 
protect  them  against  fraud  or  imposition.  It  may  require  that 
all  who  desire  to  transact  business  with  the  public  shall  take  out 
a  license ;  shall  make  frequent  reports  of  their  financial  condition ; 
have  fixed  places  of  business,  where  service  of  process  can  be  had 
on  them;  that  they  shall  deposit  with  the  treasurer  or  other  ofii- 
cer  of  the  commonwealth  bonds  or  other  securities  in  sufiicient 
amount  to  guarantee  those  with  whom  they  contract  against  loss ; 
and,  generally,  may  make  all  reasonable  rules  for  the  regulation 
of  such  business.  But  can  the  legislature  absolutely  forbid  the 
making  of  such  a  contract  by  individuals,  and  confer  on  corpora- 
tions a  monopoly  of  such  business  ?  Is  the  business  of  fire  insur- 
ance deleterious  to  the  public  i  If  so,  the  legislature  may  abso- 
lutely prohibit  it.  But  no  one  contends  that  it  is.  On  the 
oontrarv,  it  is  admitted  it  is  to  the  advantage  of  the  public.  The 
legislat^ire  admits  this  by  expressly  authorizing  artificial  persons 
to  conduct  it.  If  such  contracts  be  not  injurious  to  the  public^ 
and  may  not  be  altogether  prohibited,  then  where  is  the  authority 
to  prohibit  one  class,  natural  persons,  from  entering  into  them, 
and  especially  empowering  another  and  numerically  a  very  much 
smaller  class,  artificial  persons,  to  make  them  i  In  so  doing,  the 
state  grants  a  monopoly  in  a  particular  business  to  a  particular 
VOL.  X. —  67 
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class.  As  is  said,  in  substance,  in  the  Slanghterhoose  cases,  16 
Wall.  102 ;  Alger  v.  Thacher,  19  Pick.  54 ;  Taylor  v.  Blanchard, 
13  Allen,  372,  and  many  other  cases :  ^^All  such  grants  relating 
to  any  known  trade  or  manufacture  have  been  held  by  all  the 
judges  of  England  to  be  void  at  common  law,  as  destroying  the 
freedom  of  trade,  discouraging  labor  and  industry,  restraining 
persons  from  getting  an  honest  livelihood,  and  putting  it  in  the 
power  of  the  grantees  to  enhance  the  price  of  commodities." 

A  contract  of  indemnity  against  loss  by  fire  being  a  common- 
law  right,  it  cannot,  by  legislative  grant,  be  monopolized  by  a 
small  class,  unless  it  has  become  of  such  public  concern  as 
requires  its  exercise  by  the  state,  or  by  a  corporation  to  whom  the 
state's  power  is  immediately  delegated.  It  may  be  admitted  that 
the  business  of  constructing  and  operating  public  highways  for 
the  carriage  of  goods  and  travelers  is  exclusively  in  the  state,  and 
is  of  such  inunediate  public  interest  that  it  can  be  transacted  only 
by  the  state  and  such  corporations  as  the  state  may  specially 
authorize.  But  to  carry  on  this  business  at  all  involves  a  right 
of  eminent  domain,  which  the  state  alone  can  exercise  or  grant, 
and,  therefore,  it  ought  not  to  be  exercised  by  private  individuals. 
There  is  not,  and  never  was,  a  right  in  the  individual  to  take  pri- 
vate property  for  the  construction  and  operation  of  a  public 
highway,  on  which  to  conduct  for  profit  the  business  of  transpor- 
tation; but  there  never  was  a  time  that  the  individual  had  not  the 
right.to  make  a  contract  to  indemnify  his  fellow  against  loss  by 
fire.  This  act  is  not  obnoxious  to  the  Constitution  because  it 
authorizes  corporations  to  insure  against  fire,  but  because  it  pro- 
hibits individuals  doing  a  like  business.  It  grants  a  monopoly  of 
a  particular  business  to  a  particular  class;  prohibits  all  others 
from  engaging  in  it.  This  the  legislature  may,  in  the  exercise  of 
its  police  power,  in  some  cases,  do.  It  may  declare  that  females 
shall  not  be  employed  in  some  avocations  ;  that  children  under  a 
certain  age  shall  not  be  employed  in  mines  or  factories  ;  that  none 
but  men  of  good  repute  shall  sell  liquor  by  retail ;  and  the  wis- 
dom of  such  legislation  is  not  a  question  which  the  courts  can 
consider,  for  it  is  adopted  to  promote  the  health,  morals  and  good 
order  of  the  public.  That  in  some  of  the  states  the  legislature 
has  restricted  the  business  of  banking  to  corporations  has  no 
analogy  to  the  case  in  hand.     The  banking  intended  to  be 
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restricted  by  the  Kew  York  act  was  issuing  of  notes,  receiving 
of  deposits  and  discounting.  In  People  v.  Utica  Ins.  Co.,  15 
Jolins.  358,  and  Bristol  v.  Barker,  14  Johns.  205,  it  was  held 
that  the  act  was  only  a  restraining  and  regulating  act  applying  to 
associations  of  individuals ;  that  as  to  them,  to  do  a  banking  busi- 
ness, they  must  have  corporate  authority ;  that  an  individual  was 
not  prohibited  from  doing  a  banking  business,  except  as  to  issuing 
bank  notes.  It  has  always  been  held  to  be  within  the  police  power 
of  the  legislature  to  restrict  the  issuing  of  notes  intended  to  pass 
as  money  to  corporations.  It  is  a  matter  which  concerns  the 
entire  public,  who  have  no  opportunity  in  the  hurry  of  every-day 
business  transactions  of  life  to  ascertain  the  value  of  the  promise 
which  is  tendered  as  money.  But,  in  a  contract  of  indemnity, 
why  should  not  the  citizen  make  his  contract  when  and  where  the 
price  and  security  suits  him  best  ?  Why  should  the  legislature 
take  from  the  whole  people  their  common-law  right  of  contract 
for  insurance  and  grant  it  to  a  particular  class  t  Where  is  there  the 
semblance  of  the  constitutional  exercise  of  the  police  power  in 
this  ?  Under  the  Corporation  Act  of  1874  and  supplements  cor- 
porations for  almost  every  business  are  authorized,  such  as  sup- 
plying ice,  printing  and  publishing,  conducting  hotels,  drove 
yards,  livery  stables,  lumbering,  quarrying,  mining,  brewing,  dis- 
tilling, improvement  and  sale  of  real  estate.  In  fact,  almost 
every  kind  of  business  can  be  transacted  by  incorporated  com- 
panies. All  concern  the  public.  If  this  act  be  constitutional  the 
legislature  can  prohibit  the  transaction  of  any  business  if  not  con- 
ducted by  corporations  under  the  act  of  1874,  and,  under  the 
pain  of  imprisonment,  forbid  the  individual  engaging  in  any 
business  whatever. 

It  iB  paternalism  to  aasnme  that  citizens  are  incapable  of  pru- 
dently  contracting  with  reference  to  their  property  without  an 
express  grant  of  the  state,  in  the  shape  of  corporate  franchise,  to 
one  of  the  contracting  parties.  It  is  an  assumption  that  the  citi- 
zen is  a  child,  needing  the  tutelage  and  protection  of  the  legisla- 
ture in  the  ordinary  affairs  of  business  lift ;  or  else  it  is  a  species 
of  tyranny  in  government,  like  that  of  Turkey,  where  the  rights 
to  produce,  manufacture  and  trade  are  all  the  subject  of  grant 
from  the  sultan.  If  the  exercise  of  the  right  of  contract  to 
indemnify  be  injurious  to  the  public,  then  it  ought  to  be  prohib- 
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ked ;  if  beneficial,  it  onght  not  to  be  monopolized  by  a  few.  The. 
rule  to  be  educed  from  Budd  v.  New  York,  143  U.  S.  528 ;  12 
Sup.  Ct.  Eep.  468  (the  Elevator  cases),  the  Sinking  Fund  caBes, 
99  U.  S.  700,  and  all  the  cases  where  the  police  power  of  the 
state  is  discussed,  is  that,  while  a  business  affected  by  a  public 
interest  may  be  regulated,  yet,  when  not  inimical  to  the  health, 
morals  or  safety  of  the  people,  it  cannot  be  prohibited.  I  do  not 
think  an  exclusive  grant  to  a  class  is  regulation.  That  is  prohibi- 
tion of  all  others,  and  is,  therefore,  unconstitutional.  The  judg^ 
ment,  in  my  opinion,  should  be  affirmed,  and  appeal  dismissed. 
Ste&bbtt,  Ch.  J.,  and  Green,  J.,  concur  in  this  dissent.* 

In  State  v.  Scougal,  6  Am.  R  R.  &  Corp.  Rep.  165,  it  was  held  by  the  Supreme 
Court  of  South  Dakota  that  a  statute  prohibiting  the  doing  of  a  banking  busi- 
ness, except  by  corporations,  and  providing  for  the  formation  of  corporations 
lor  that  purpose,  was  invalid  as  violating  both  the  State  and  Federal  Consti- 
tutions, in  the  particulars  alleged  in  the  principal  case.  Authorities  on  the 
question  are  collected  in  the  note,  6  Am.  R.  R.  &  Corp.  Rep.  184. 
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(Supreme  Court  of  the  United  States,  May  14,  1804.) 

1.  Constitutional  law.    Impaibino  obligation  of  contract.    Validitt 

of  law  BEQUIRXNG  FORBION  railroad  corporation  to  deduct  FROIC 
interest  on  its  BONDS   OWNED  BY  BESIDENTS,  THE  TAX   PAYABLE  ON  SUCH 

BONDS.  A  New  York  railroad  corporation  was  authorized  to  construct  its  lail- 
voad  through  a  portion  of  Pennsylvania  upon  certain  terms  and  conditions, 
kicluding  the  payment  of  a  certain  sum  annually  to  the  state.  The  road  was 
built  and  the  terms  and  conditions  complied  with.  Held,  that  a  contract  was 
thereby  created  between  the  state  and  the  company  which  could  not  be  impaired 
by  the  imposition  of  new  burdens  or  conditions  by  the  state  beyond  such  rea- 
sonable regulations  as  it  might  deem  proper,  touching  the  management  of  the 
business  done  and  the  property  owned  by  the  railroad  company  in  Pennsyl- 
vania which  do  not  materially  interfere  with  or  obstruct  the  substantial  enjoy- 
ment of  the  rights  previously  granted. 

2.  An  act  of  Pennsylvania,  requiring  the  company  to  deduct  from  the  inter- 
est payable  on  bonds  held  by  residents  of  that  state,  the  tax  levied  on  such 
bonds,  the  bonds  having  been  made  and  being  payable  in  New  York,  would 
operate  as  an  impairment  of  the  contract  between  the  company  and  the  state^ 
and  is  void. 

*  Reported  in  80  Atl.  Rep.  217. 
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8.  The  money  in  the  hands  of  the  company  in  New  York  is  beyond  the 
Jorisdiction  of  Pennsylvania,  and  the  latter  state  has  no  power  to  say  how  the 
corporation  shall  apply  it,  and  to  Inflict  a  penalty  upon  it  for  not  applying  it 
as  directed  by  its  statutes,  or  to  forbid  it  to  perform  its  contract  with  its 
creditors  according  to  its  terms  and  according  to  the  law  of  the  place  of 
performance. 

TniS  writ  of  error  brings  up  for  review  a  judgrfaent  of  the 
Supreme  Court  of  PennBylvania,  affirming  a  judgment  of 
the  Court  of  Common  Pleas  of  Dauphin  county,  in  that  state, 
against  the  New  York,  Lake  Erie  and  Western  Bailroad  Com- 
pany, a  New  York  corporation,  for  the  amount  of  certain  taxes 
assessed  by  and  alleged  to  be  due  to  Pennsylvania  for  the  year 
1888,  in  respect  to  certain  bonds  and  evidences  of  indebtedness 
issued  by  that  company,  and  which  were  ascertained  by  the  court 
to  have  been  held  and  owned  by  residents  of  that  state. 

The  judgment  of  the  Court  of  Common  Pleas  was  affirmed 
upon  the  authority  of  Com.  v.  New  York,  L.  E.  &  W.  R.  Co., 
129  Penn.  St.  468 ;  18  Atl.  Eep.  412,  and  Com.  v.  Lehigh  Val, 
R.  Co.,  129  Penn.  St.  429 ;  18  Atl.  Rep.  406,  410. 

The  state  based  its  claim  against  the  railroad  company  upon  a 
statute  enacted  on  the  30th  day  of  June,  1885.  The  company 
insisted  that  that  statute,  if  applied  to  it  in  respect  to  taxes  due  and 
payable  in  Pennsylvania  by  residents  of  that  state,  was  repugnant 
to  the  Constitution  of  the  United  States. 

The  relations  existing  between  the  plaintiff  in  error,  as  the  suc- 
cessor of  the  New  York  and  Erie  Railroad  Company,  and  the 
commonwealth  of  Pennsylvania,  at  the  time  of  the  passage  of  the 
statute  of  1885,  are  shown  by  legislative  enactments  to  which 
some  reference  should  be  made. 

From  the  preamble  of  a  statute  approved  February  16,  1841, 
it  appears  to  have  been  represented  to  the  general  assembly  of 
Pennsylvania  that  the  New  York  and  Erie  Railroad  Company, 
having  authority  to  construct  a  railroad  from  the  city  of  New 
York  to  Lake  Erie  through  the  southern  tier  of  counties  in  the 
state  of  New  York,  was  hindered  in  building  its  road  through 
Broome  county,  bordering  on  Pennsylvania,  by  a  mountain 
of  such  magnitude  as  to  require  tunneling  or  to  be  surmounted 
by  stationary  power  at  immense  expense,  and  that  a  level  and  easy 
route  could  be  established  if  the  proposed  road  followed  the 
valley  of  the  Susquehanna  river  in  Pennsylvania,  a  distance  of 
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abont  fifteen  miles,  and  near  to  Broome  county,  N.  T.  In  con- 
eeqnence  of  these  representations,  and  to  maintain  "amity 
between  adjoining  states  in  respect  to  their  internal  improvement 
operations,"  it  was  provided  that  the  railroad  company  "  shall 
have  full  power  to  extend  their  road  through  such  portion  of  the 
county  of  Susquehanna  as,  in  the  proper  construction  of  their 
road,  they  may  find  it  necessary."  This  statute  contained  numer- 
ous provisions  for  the  protection  of  both  the  railroad  company  as 
well  as  the  public,  one  of  which  provided  that,  if  any  buildings, 
fences,  timbers  or  other  property,  situated  in  Susquehanna 
county,  should  be  destroyed  by  fire  occasioned  by  sparks  falling 
from  locomotive  engines  upon  the  road,  the  company  sliould  be 
liable  to  make  full  compensation  for  all  damages  sustained  in 
consequence  of  such  fire  (§  11) ;  a  liability  which,  according  to 
the  statement  of  counsel,  Pennsylvania  does  not  impose  upon  its 
own  corporations.  As  these  provisions  do  not  affect  the  partic- 
ular questions  now  before  us,  they  need  not  be  here  set  out. 

By  an  act  of  the  general  assembly  of  Pennsylvania,  approved 
March  26,  1846,  and  supplementary  to  that  of  1841,  authority 
was  given  the  New  York  and  Erie  Bailroad  Company  to  con- 
struct its  road  through  a  portion  of  Susquehanna  and  Pike  coun- 
ties. That  act,  among  other  things,  required  the  company  to  so 
regulate  its  tolls  that  the  charge  on  anthracite  coal  should  not 
exceed  one  and  one-half  cents  per  ton  per  mile.  §  3.  It 
also  made  it  the  duty  of  the  president  and  managers  of  the  com- 
pany, as  soon  as  its  railroad  was  completed  through  Susquehanna 
and  Pike  counties,  to  prepare  a  full  and  accurate  account  of  the 
costs  of  that  portion  of  the  road  within  Pennsylvania,  and  com- 
municate the  same  to  the  auditor-general  of  the  commonwealth ; 
and  after  the  road  was  completed  and  in  operation  to  Dunkirk, 
or  became  connected  at  the  western  end  with  any  other  improve- 
ment extending  to  Lake  Erie,  the  company  should  pay  into  the 
treasury  of  this  state,  annually,  in  the  month  of  January,  $10,000, 
any  neglect  or  refusal  to  make  such  payment  to  work  a  forfeiture 
of  the  rights  and  privileges  granted  by  the  act.     §  5, 

That  act  also  provided  that  the  stock  of  the  company  to  an 
amount  equal  to  the  costs  of  the  construction  of  that  part  of  its 
road  situated  in  Pennsylvania  should  be  subject  to  taxation  by 
that  state,  in  the  same  manner,  at  the  same  rate,  as  other  similar 
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property ;  and  the  company  ehould  pay  into  the  treasury  of  the 
commonwealth  any  tax  to  which  that  proportion  of  stock  was 
liable,  and  make,  annually,  a  statement  to  the  legislature,  under 
oath,  of  its  affairs  and  of  the  business  done  on  said  road  during 
the  previous  year,  such  statement  to  contain  a  full  and  accurate 
account  of  the  number  of  passengers,  amount  and  weight  of  pro- 
duce, merchandise,  lumber,  coal  and  minerals  transported  on  its 
said  road,  east  of  Dunkirk,  and  west  of  Piermont.     §  6. 

Under  the  authority  of  these  statutes  the  railroad  company 
constructed,  and  has  ever  since  maintained,  its  road  though  parts 
of  Pennsylvania.  Of  the  company's  road  extending  from  Jersey 
City  to  Dunkirk  and  Buffalo,  a  distance  of  446  miles,  about  forty- 
two  miles  are  within  the  counties  of  Pike  and  Susquehanna. 

The  taxes  in  question  were  imposed  under  the  above  statute  of 
1885,  which  assessed  an  annual  tax  of  three  mills  on  th^  dollar  for 
state  purposes  on  all  mortgages,  money  owing  by  solvent  debtors 
whether  by  promissory  note,  or  penal  or  single  bill,  bond  or 
judgment,  also  on  all  articles  of  agreement  and  accounts  bearing 
interest,  owned  or  possessed  by  any  person  or  persons  whatsoever 
(except  notes  or  bills  for  work  or  labor  done,  and  obligations 
given  to  banks  for  money  loaned  and  bank  notes),  on  all  public 
loans  or  stocks  (except  those  issued  by  Pennsylvania  or  the  United 
States),  on  all  moneys  loaned  or  invested  in  any  other  state,  and 
on  all  other  moneyed  capital  in  the  hands  of  individual  citizens  of 
Pennsylvania,  the  property  and  interests  so  taxed  being  exempted 
from  all  taxation,  except  for  state  purposes,  and  the  act  not  to 
apply  to  building  and  loan  associations.     P.  L.  193,  §  1. 

By  the  4th  section  of  the  act  it  was  provided  that  "  hereafter 
it  shall  be  the  duty  of  the  treasurer  of  each  private  corporation, 
incorporated  by  or  under  the  laws  of  this  commonwealth,  or  the 
laws  of  any  other  state,  or  of  the  United  States,  and  doing  busi- 
ness in  this  commonwealth,  upon  the  payment  of  any  interest  on 
any  scrip,  bond  or  certificate  of  indebtedness,  issued  by  said  corporar 
tion  to  residents  of  this  commonwealth,  and  held  by  them,  to 
assess  the  tax  imposed  and  provided  for  state  purposes  upon  the 
nominal  value  of  each  and  every  said  evidence  of  debt,  and  to 
report  on  oath,  annually,  on  the  first  Monday  in  November  to  the 
auditor-general  the  amount  of  indebtedness  of  the  corporation 
owned  by  residents  of  this  commonwealth,  as  nearly  as  the  same 
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can  be  ascertained ;  and  it  shall  be  his  farther  duty  to  dedact 
three  mills  on  every  dollar  of  the  interest  paid  as  aforesaid,  and 
retnm  the  same  into  the  state  treasury  within  fifteen  days  after 
the  thirty-first  day  of  December  in  each  year ;  and  his  compensa- 
tion for  his  services  shall  be  the  same  that  city  and  borough 
treasurers  receive  for  similar  services ;  and  for  every  failure  to 
assess  and  pay  said  tax  and  make  report  as  aforesaid  the  auditor- 
general  shall  add  ten  per  centum  as  a  penalty  to  the  amount  of 
the  tax ;  in  payment  of  said  tax  by  a  corporation,  the  bonds, 
certificates  or  other  evidence  of  indebtedness  issued  by  it  shall  be 
exempt  from  all  other  taxation  in  the  hands  of  the  holders  of  the 
same." 

In  November,  1888,  the  treasurer  of  the  railroad  company 
made  the  following  report  under  oath  to  the  auditor-general  of 
Pennsylvania : 

"  In  accordance  with  the  provisions  of  the  fourth  section  of  the 
act  of  June  30,  1885,  and  the  requirements  of  your  department, 
as  treasurer  of  the  New  York,  Lake  Erie  and  Western  Bailroad 
Company,  I  make  the  following  report  of  the  indebtedness  of 
said  company  for  the  year  ending  first  Monday  of  November, 
1888: 

**  Nominal  value  of  all  scrip,  bonds  and  evi- 
dence of  indebtedness $78,578,48$  10 

*'  Nominal  value  of  all  scrip,  bonds  and  evi- 
dences of  indebtedness  known  to  be  owned 
by  residents  of  Pennsylvania None. 

**  Nominal  value  of  all  scrip,  bonds  and  evi- 
dences of  indebtedness  none  of  which  are 
known  to  be  owned  by  residents  of 
Pennsylvania $78,573,485  10." 

This  report  was  accompanied  by  a  communication  from  the 
treasurer  of  the  railroad  company,  stating  that  it  was  made  in 
deference  to  the  wishes  of  the  auditor-general,  but  under  pro- 
test, and  not  in  admission  of  any  authority  contained  in  the 
4th  section  of  the  act  of  1885. 

In  1890  the  commonwealth,  by  its  attorney-general,  proceeded 
against  the  railroad  company  in  the  Court  of  Common  Pleas  of 
Dauphin  county  to  recover  the  amount  claimed  from  it  under 
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section  4  of  the  act  of  1885,  for  the  year  ending  first  Monday  of 
November,  1888,  for  taxes  on  its  scrip,  bonds  and  certificates  of 
indebtedness  held  by  residents  of  Pennsylvania.  The  amount  so 
claimed  was  $234,490.86,  with  twelve  per  centum  interest  from 
sixty  days  after  the  settlement  of  the  tax  account  by  the  auditor- 
general.  That  officer  settled  the  account  upon  the  basis  that  the 
railroad  company  was  subject  to  taxes  in  Pennsylvania  on 
the  nominal  value  of  all  the  scrip,  bonds  and  certificates  of 
indebtedness  issued  by  the  company,  and  then  outstanding,  to 
wit,  $78,573,485.10.  Having  no  information  whatever  as  to 
ownership,  the  auditor-general  arbitrarily  assumed  in  the  settle- 
ment that  all  the  company's  outstanding  scrip,  bonds  and  certifi- 
cates of  indebtedness  were  owned  by  residents  of  Pennsylvania. 

A  trial  by  jury  was  dispensed  with  by  the  parties,  and  the  case 
was  heard  by  the  court.  From  the  evidence  in  the  cause  the 
court  found  the  following  facts : 

"  (1)  Defendant  is  a  corporation  chartered  by  the  state  of  New 
York,  and  having  its  principal  office  and  place  of  business  in  the 
<rity  of  New  York.  It  has  and  exercises  the  right  of  way,  under 
a  special  act  of  the  legislature  of  the  state  of  Pennsylvania,  to 
run  its  raiboad  for  somewhat  more  than  thirty  miles  through  the 
state  of  Pennsylvania,  for  which  it  pays  annually  to  the  state  the 
sum  of  ten  thousand  dollars.  (2)  The  settlement  appealed  from 
is  based  upon  a  report  made  by  the  treasurer  of  defendant  to  the 
auditor-general  of  Pennsylvania  for  the  year  1888,  which  con- 
tains a  detailed  statement  of  the  several  issues  of  bonds,  scrip 
and  certificates  of  indebtedness  by  defendant,  and  the  corpora- 
tion whose  successor  it  is,  amounting  in  all  to  $78,573,485.10,  in 
which  it  is  stated  that  none  of  the  indebtedness  is  known  to  be 
owned  by  residents  of  Pennsylvania,  and  that  it  is  believed  by 
the  officers  of  the  company  that  nearly  all  is  owned  by  nonresi- 
dents of  Pennsylvania.  (3)  In  the  settlement  appealed  from, 
defendant  is  charged  with  tax  upon  the  nominal  value  of  all 
scrip,  bonds  and  certificates  of  indebtedness  issued  by  it,  and  the 
corporation  whose  successor  it  is,  and  owing  by  it,  amounting  to 
the  sum  of  $78,573,485.10,  as  stated  in  said  report.  (4)  All  the 
evidences  of  indebtedness  owing  by  defendant  were  created  and 
issued  under  authority  granted  by  the  legislature  of  the  state  of 
New  York,  and  were  issued,  sold  and  delivered  in  the  city  of 
VOL.  X. —  68 
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Kew  York,  in  said  state,  or  in  London,  England,  and  the  interest 
accruing  from  time  to  time  thereon  is  payable  and  paid  in  said 
city  of  New  York  and  in  London.  The  right  to  the  interest  is 
evidenced  by  coupons  payable  to  the  bearer,  which,  when  due, 
are  separated  from  the  bonds,  and  are  presented  for  payment  at 
the  office  of  defendant  in  the  city  of  New  York  by  banks,  bank- 
ers and  their  messengers,  on  behalf  of  themselves  and  their  cor- 
respondents in  other  places,  by  whom  the  coupons  have  been 
transmitted,  either  as  cash  or  for  collection ;  and  it  is  practically 
impossible  for  the  treasurer  or  other  officers  of  defendant,  at  the 
time  the  coupons  are  presented,  to  ascertain  the  residence  of  the 
owner  of  the  bonds  from  which  they  have  been  separated,  because 
of  the  large  number  of  coupons  presented  at  the  dates  when  they 
become  due,  the  whole  number  of  coupons  due  semi-annually 
amounting  to  more  than  one  hundred  and  fifty  thousand,  and  as 
many  as  twenty  thousand  being  presented  in  a  single  day ;  and 
for  the  further  reason  that  the  bankers  and  their  messengers,  when 
they  present  the  coupons,  in  very  many  instances  do  not  know 
who  are  the  owners  of  the  bonds  from  which  they  have  been 
detached,  and  could  not  be  compelled  to  disclose  if  they  did 
know,  as  the  coupons  are  payable  to  bearer,  and  a  refusal  of  the 
treasurer  of  the  company  to  pay  the  coupons  on  presentation, 
except  upon  condition  of  the  ownership  being  disclosed,  would 
subject  it  to  the  risk  and  expense  and  loss  of  credit  of  having 
the  coupons  protested  for  nonpayment.  Some  of  the  evi- 
dences of  indebtedness  are  coupon  bonds  issued  and  payable 
to  bearer,  and  others  are  coupon  bonds  which  may  be  regis- 
tered or  not,  at  the  option  of  the  holders  or  owners.  (5) 
Solders  of  the  evidences  of  indebtedness  of  defendant  are 
entitled  to  vote  for  directors  of  this  company,  and  a  register 
is  kept  in  the  office  of  defendant,  in  which  all  holders 
of  such  evidences  of  indebtedness  are  required  to  register 
between  sixty  and  thirty  days  prior  to  any  election  for  directors 
at  which  they  desire  to  vote.  The  register  for  the  year  1888 
shows  an  ownership  of  bonds  to  the  amount  of  $28,562,700,  of 
which  we  find  that  $338,000  were  owned  by  residents  of  Penn- 
sylvania, but  this  ownership  does  not  appear  on  the  register. 
(6)  A  record  of  registered  bonds  is  also  kept  in  the  office  of  defend- 
ant, and  in  1888  there  were  registered  $11,124,300  in  value  of 
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bonds.  Of  this  amount  $2,054,000  were  owned  by  residents  of 
Pennsylvania,  $1,551,000  of  which  were  owned  by  Pennsylvania 
corporations,  leaving  $503,000  which  were  owned  by  individual 
residents  of  Pennsylvania.  (7)  There  is  no  evidence  in  this  case 
from  which  we  could  find  that  any  particular  bonds,  other  than 
those  which  make  up  the  two  amounts  of  $338,000  and  $503,000, 
as  above  stated,  were  held  or  owned,  during  the  year  1888,  in 
Pennsylvania ;  nor  is  there  any  evidence  tending  to  show  that 
the  treasurer  of  defendant,  at  the  time  the  coupons  were  paid, 
could  know  that  any,  and,  if  any,  which,  of  the  coupons,  other 
than  those  which  belonged  to  the  bonds  above  specified,  belonged 
to  bonds  held  or  owned  in  this  state ;  and  we,  therefore,  do  not 
find  that  there  were  any  other  bonds,  or  any  greater  amount  of 
bonds,  held  in  Pennsylvania,  during  the  year  for  which  the  tax 
is  claimed  in  this  settlement,  than  the  bonds  specified  in  findings 
of  fact  numbers  five  and  six." 

Subsequently,  the  court  found  the  following  additional  facts : 
^  (1)  The  treasurer  of  defendant  is,  and  was  in  1888,  a  resident 
of  the  state  of  New  York.  (2)  The  legislation  of  the  state  of 
New  York  constituting  the  charter  of  the  company,  and  in  pur- 
suance of  which  the  bonds  and  mortgages  were  issued,  is  silent 
upon  the  subject  of  their  taxation  by  the  state  of  Pennsylvania^ 
or  the  assessment  or  collection  of  a  tax  thereon  by  the  company 
or  its  officers,  and  that  the  legislation  of  the  state  of  Pennsylvania 
authorizing  the  construction  of  a  portion  of  its  road  through  a 
portion  of  said  state  is  silent  upon  the  subject  of  the  taxation  of 
the  bonds  and  mortgages  of  the  company,  or  of  the  collection  of 
a  tax  thereon  by  the  company  or  its  officers.  (3)  The  railroad 
of  defendant  extends  from  New  York  city  to  Buffalo,  a  distance 
of  446  miles,  and  that,  so  far  as  the  state  of  Pennsylvania  is  con- 
cerned, the  business  of  the  company  consists  chiefly  in  the  tran&i 
portation  of  freight  and  passengers  from  or  to,  or  from  and  to, 
other  states,  into,  out  of  or  through  the  state  of  Pennsylvania." 

It  was  adjudged  that  the  defendant  was  liable  for  the  tax  in 
respect  of  the  bonds  held  and  owned  in  1888  by  residents  of 
Pennsylvania,  represented  by  the  two  items  of  $338,000  and 
$503,000,  aggregating  $841,000,  and  not  on  any  other  or  greater 
amount  of  bonds ;  and  that  view  was  approved  by  the  Supreme 
Court  of  Pennsylvania. 
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JU.  JS,  Olmsted  and  JS,  J.  Phelps,  for  plaintiff  in  error.  Jos. 
A.  StranahoTiy  Deputy  Attomey-Generaly  and  W.  U,  Hensel^ 
Attorney- GeneraZy  for  Commonwealth  of  Pennflylvania. 

Haslan,  J.  {after  stating  the  facts).  The  principal  question  in 
the  case  is  whether  the  conunonwealth  of  Pennsylvania  may, 
consistently  with  the  Constitution  of  the  United  States,  impose 
upon  the  New  York,  Lake  Erie  and  Western  BaUroad  Company 
the  duty,  when  paying  in  the  city  of  New  York  the  interest  due 
upon  scrip,  bonds  or  certificates  of  indebtedness  held  by  residents 
of  Pennsylvania,  of  deducting,  from  the  interest  so  paid,  the 
amount  assessed  upon  bonds  and  moneyed  capital  in  the  hands  of 
such  residents  of  Pennsylvania. 

The  court  recognizes  the  far-reaching  consequences  of  its  deter- 
mination of  this  question,  and  has,  therefore,  bestowed  upon  it  the 
careful  consideration  which  its  importance  demands. 

It  is  contended  that,  in  our  examination  of  this  question,  there 
are  certain  principal  facts  found  by  the  Court  of  Common  Pleas 
which,  so  far  as  they  are  pertinent,  must  be  accepted  as  the  basis 
of  any  decision  that  may  be  rendered.  Com.  v.  Westinghouse 
Electric  &  Manufg.  Co.,  151  Penn.  St.  265 ;  24  Atl.  Eep.  1107, 
1111,  and  authorities  there  cited.  These  facts  are :  That  all  the 
evidences  of  debt  owing  by  the  railroad  company  were  created 
and  issued  under  the  authority  of  the  state  of  New  York,  and 
were  sold  and  delivered  in  that  state  or  in  London ;  that  the  inter- 
est on  such  indebtedness  is  payable  and  paid  in  the  cities  of  New 
York  and  London;  that  the  interest  coupons  are  payable  to 
bearer,  and,  when  due,  are  separated  from  the  bonds  and  presented 
for  payment  at  the  company's  office  in  New  York,  by  banks  and 
their  messengers,  on  their  own  behalf  or  on  behalf  of  their  cor- 
respondents in  other  places,  by  whom  the  coupons  have  been  sent 
either  as  cash  or  for  collection ;  and  that  it  is  practically  impossi- 
ble for  the  company's  officers,  at  the  time  the  coupons  are  presented, 
to  ascertain  the  residence  of  the  owners  of  the  bonds  from 
which  the  coupons  were  detached,  the  number  of  coupons  due 
semi-annually  amounting  to  more  than  150,000,  and  those  pre- 
sented in  a  single  day  often  amounting  to  20,000,  and  the  bankers 
and  their  messengers,  at  the  time  of  presenting  their  coupons, 
not  knowing,  in  very  many  instances,  who  own  the  bonds,  and,  as 
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the  conpons  are  payable  to  bearer,  could  not  be  compelled  to'difi- 
dose  the  ownership  of  either  bonds  or  coupons. 

In  our  judgment,  however  strongly  those  facts  may  indicate  the 
injustice  that  would  be  done  to  the  railroad  company  by  subjects 
ing  it  to  the  provisions  of  the  4th  section  of  the  statute  of  1885^ 
and  although  such  facts  are  important  in  some  aspects  of  this 
case,  to  be  presently  examined,  they  are  not,  in  themselves, 
decisive  of  the  question  to  be  here  determined.  It  is  not  enough 
to  justify  the  overthrow,  by  judicial  decision,  of  a  state  law 
imposing  taxation,  simply  to  show  that  such  law  operates  unjustly. 
So  far  as  the  courts  of  the  Union  are  concerned,  they  must  recog- 
nize, and,  when  necessary  to  do  so  in  cases  within  their  jurisdic- 
tion, enforce  the  statutes  of  the  several  states,  unless  those  statutes 
encroach  upon  legitimate  national  authority,  or  violate  some  right 
granted  or  secured  by  the  Constitution  of  the  United  States* 
Kirtland  v.  Hotchkiss,  100  U.  S.  491,  498.  The  question  here  ia 
not  one  of  mere  injustice  done  to  the  railroad  company,  but  one 
of  power  or  authority  in  Pennsylvania  to  compel  that  corporation 
to  do  what  the  act  of  1885  is  held  by  the  state  court  to  require  at 
its  hands  in  respect  to  taxes  upon  bonds  and  moneyed  capital  in 
the  hands  of  individual  citizens  of  Pennsylvania. 

The  fundamental  propositions  upon  which  the  argument  of 
counsel  for  the  state  is  based  are  that  the  New  York,  Lake  Erie 
and  Western  Bailroad  Company  is  a  private  corporation  bf  another 
state  ;  that  it  has  no  right  to  do  business  in  Pennsylvania  without 
the  permission  of  that  state ;  and  that  it  is,  therefore,  subject  at 
all  times  to  such  reasonable  regulations  as  may  be  prescribed  by 
Pennsylvania,  whether  those  regulations  relate  to  taxation  or  to 
the  business  or  property  of  the  company  in  that  commonwealth. 
This  view  was  expressed  by  the  Supreme  Court  of  Pennsylvania 
in  Com.  v.  New  York,  L.  E.  &  W.  K.  Co.,  129  Penn.  St.  463 ; 
18  Atl.  Rep.  412,  in  the  following  language :  "  It  was  competent 
for  the  l^islature  of  Pennsylvania  to  impose  as  a  condition  upon 
foreign  corporations  doing  business  in  this  state  that  they  shall 
assess  and  collect  the  tax  upon  that  portion  of  their  loans  in  the 
hands  of  individuals  resident  within  this  state,  and  otherwise  com- 
ply with  the  provisions  of  the  act  of  1885.  The  act  imposes  no 
tax  upon  the  company.  It  simply  defines  a  duty  to  be  per- 
formed, and  fixes  a  penalty  for  disregard  of  that  duty.     The 
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legislatare  having  so  provided,  compliance  with  the  act  may,  in 
some  sense,  be  said  to  form  one  of  the  conditions  upon  whidi 
corporations  may  do  business  within  the  state,  and  the  corpora- 
tion continuing  its  business  subsequently  would  be  taken  to  have 
assented  thereto.  There  is,  however,  a  condition,  implied  even 
in  the  case  of  domestic  corporations,  that  they  will  be  subject  to 
such  reasonable  regulations,  in  respect  to  the  general  conduct  of 
their  affairs,  as  the  legislature  may  from  time  to  time  prescribe, 
and  such  as  do  not  materially  interfere  with  or  obstruct  the  sub- 
stantial enjoyment  of  the  privileges  the  state  has  granted. 
Chicago  Life  Ins.  Co.  v.  Needles,  113  U.  S.  574 ;  5  Sup.  Ct.  Rep. 
681.  If  this  be  so  as  to  corporations  who  are  entitled  to  their 
-charter  privileges  upon  the  footing  of  a  contract,  how  much  the 
more  is  it  so  as  to  corporations  who  are  merely  permitted  by  the 
legislature  to  do  business  within  this  state  as  a  matter  of  grace, 
and  not  of  right." 

It  is  found  as  a  fact  in  this  case  that,  so  far  as  Pennsylvania  ib 
concerned,  the  business  of  the  railroad  company  consists  chiefly 
in  the  transportation  of  freight  and  passengers  from  or  to  other 
states,  into,  out  of  or  through  that  state.  We  are  not  sure  that 
the  court  below,  or  counsel  here,  intended  to  be  understood  as 
•claiming  that  it  was  competent  for  Pennsylvania  to  make  com- 
pliance with  the  4th  section  of  the  act  of  1885  a  condition  of 
the  right  of  the  railroad  company  to  continue  the  use  of  its  track 
in  Pennsylvania  for  purposes  of  interstate  commerce.  Some  of 
the  considerations  necessary  to  be  borne  in  mind  when  any  such 
question  arises  for  determination  are  adverted  to  in  the  recent 
decision  of  this  court  in  Crutcher  v.  Kentucky,  141  U.  S.  47,  59 ; 
11  Sup.  Ct.  Rep.  851.  But  no  such  question  is  here  presented. 
The  commonwealth  of  Pennsylvania  has  not  attempted  to  impose 
any  such  condition  upon  the  corporations  embraced  by  the  statute 
of  1885. 

Assuming,  for  the  purposes  of  this  case,  the  correctness  of  the 
position  taken  by  the  learned  attorney-general  of  Pennsylvania, 
that  the  commerce  clause  of  the  Constitution  of  the  United  States 
has  no  bearing  upon  the  present  inquiry,  we  are  of  opinion  that 
the  4th  section  of  the  act  of  1885,  in  its  application  to  this 
railrdad  company,  impairs  the  obligation  of  the  contract  between 
it  and  Pennsylvania,  as  disclosed  by  the  acts  of  1841  and  1846, 
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and  bj  what  was  done  by  that  company  upon  the  faith  of  those 
acts.  Those  acts  prescribe  the  terms  and  conditions  upon  which 
Fennsjlvania  assented  to  the  company's  constracting  and  operat- 
ing its  road  through  limited  portions  of  its  territory.  Those 
terms  hare  been  fully  indicated  in  the  statement  of  this  case, 
and  need  not  be  repeated.  When  the  state,  by  the  acts  of  1841 
and  1846,  gave  this  assent,  the  possibility  that  the  company  might 
misuse  or  abuse  the  privileges  granted  to  it,  or  violate  the  provis- 
ions of  those  acts,  was  not  overlooked,  for  by  the  Yth  section  of 
the  act  of  1846,  into  which,  by  its  2d  section,  all  the  restrictions, 
proliibitions,  privileges  and  provisions  contained  in  the  act  of 
1841  were  imported,  it  was  declared  that  the  right  of  the  legisla- 
ture to  repeal  it  was  reserved,  ^^  if  the  said  company  shall  misuse 
or  abuse  the  privileges  hereby  granted,  or  shall  violate  any  of  the 
privileges  [provisions]  of  this  act."  And  the  question  whether 
the  privileges  granted  had  been  misused  or  abused,  or  the  provis- 
ions of  the  act  violated,  was  to  be  determined  by  scire  facias 
issued  out  of  the  Supreme  Court  of  Pennsylvania.  §  7- 
There  is  no  claim  in  tlie  present  case  of  any  violation  by  the  rail- 
road company  of  the  provisions  of  the  acts  of  1841  and  1846 
specifying  the  terms  and  conditions  upon  which  it  acquired  the 
right,  so  far  as  it  depended  upon  state  legislation,  to  enter  Penn- 
sylvania and  construct  and  operate  a  part  of  its  road  within  the 
territory  of  that  commonwealth.  Consistently  with  those  terms 
and  conditions,  Pennsylvania  cannot  withdraw  the  assent  which  it 
gave,  upon  'a  valuable  consideration,  to  the  construction  and 
operation  of  the  defendant's  road  within  its  limits.  Nor  can  the 
right  of  the  company  to  enjoy  the  privileges  so  obtained  be  bur- 
dened with  conditions  not  prescribed  in  the  acts  of  1841  and  1846, 
except  such  as  the  state,  in  the  exercise  of  its  police  powers  for 
purposes  of  taxation,  and  for  other  public  objects,  may  legally 
impose  in  respect  to  bnsineas  carried  on  and  property  situate 
within  its  limits. 

The  argument  in  behalf  of  the  state  leads  logically  to  the  con- 
clusion that  notwithstanding  the  provisions  of  the  acts  of  1841  and 
1846,  prescribing  the  terms  upon  which  the  company  acquired  the 
privilege  of  constructing  and  operating  its  road  in  that  state,  Penn- 
sylvania could,  in  its  discretion,  change  those  terms,  and  impose  any 
others  it  deemed  proper.    If  the  state  amended  those  acts  so  as  to 
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increase  the  sum  to  be  paid  annually  into  the  state  treasury,  as  a 
bonus,  from  $10,000  to  $100,000,  the  argument  made  by  its  attor- 
ney-general would  sustain  such  legislation  upon  the  ground  that 
the  state,  at  the  outset,  could  have  exacted  the  larger  amount 
from  the  company  as  a  condition  of  its  entering  the  state  with  its 
road.  To  any  view  which  assumes  that  the  state  could  —  so  long, 
at  least,  as  the  railroad  company  performed  the  conditions  of  the 
acts  of  1841  and  1846  —  burden  the  company  with  conditions  that 
would  substantially  impair  the  right  to  maintain  and  operate  its 
road  within  Pennsylvania  upon  the  terms  stipulated  in  those  acts, 
we  cannot  give  our  assent.  No  such  terms  as  those  named  in 
the  act  of  1885  were  imposed  prior  to  the  building  of  the  road  in 
Pennsylvania,  and,  the  road  having  been  constructed  in  that  state 
upon  the  faith  of  the  legislation  of  1841  and  1846,  and  with  the 
assent  of  the  state,  given  for  a  valuable  consideration  paid  by  the 
company,  its  maintenance  in  Pennsylvania  cannot  be  made 
the  pretext  for  imposing  such  conditions  as  those  prescribed  in 
the  act  of  1885. 

But  it  is  said  that  regulations  prescribed  after  the  construction 
of  the  road,  applicable  to  railroad  companies  doing  business  in  the 
state,  such  regulations  being  reasonable  in  their  diaracter,  should 
be  deemed  to  have  been  within  the  contemplation  of  the  parties 
when  those  acts  were  passed,  and,  therefore,  not  in  violation  of 
the  agreement  under  which  the  company  entered  the  state  for  the 
purpose  of  transacting  business  there ;  and  that  it  should  not  be 
assumed  that  the  state  intended  to  surrender  or  bargain  away  its 
authority  to  establish  such  regulations. 

Of  the  soundness  of  this  general  proposition  there  can  be  no 
doubt,  in  view  of  the  settled  doctrines  of  this  court.  The  con- 
tract in  question  left  unimpaired  the  power  of  the  state  to  estab- 
lish such  reasonable  regulations  as  it  deemed  proper,  touching  the 
management  of  the  business  done  and  the  property  owned  by  the 
railroad  company  in  Pennsylvania,  which  did  not  materially 
interfere  with  or  obstruct  the  substantial  enjoyment  of  the  rights 
previously  granted.  But  the  4th  section  of  the  act  of  1885  is  not 
within  that  category.  It  assumes  to  do  what  the  state  has  no 
authority  to  do  —  to  compel  a  foreign  corporation  to  act,  in  the 
state  of  its  creation,  as  an  assessor  and  collector  of  taxes  due  in 
Pennsylvania  from  residents  of  Pennsylvania.     Under  the  sano- 
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tion  of  the  laws  of  New  York  the  defendant  corporation  executed, 
prior  to  the  passage  of  the  act  of  1885,  bonds,  with  interest 
coupons  attached,  payable  in  that  state  and  not  elsewhere.  It 
gave  mortgages  to  secure  the  payment  of  those  bonds  and  coupons, 
according  to  their  tenor.  Neither  the  bonds  nor  the  coupons  nor 
the  mortgages  contain  anything  that  would,  in  law,  justify  the 
company  in  refusing  to  meet  its  obligations,  according  to  their 
terms,  and  without  deduction  on  account  of  taxes  due  from  the 
holders  of  such  bonds  or  coupons  residing  in  another  state.  We 
have  seen  that  the  bonds  and  coupons  in  question  were  payable 
to  bearer,  and  that  it  was  practically  impossible  for  the  company,, 
when  the  coupons  were  presented  for  payment,  to  ascertain  who,, 
at  that  time,  really  owned  them,  or  the  bonds  from  which  thej 
were  detached,  or  whether  the  coupons  were  owned  by  the  same 
person  or  corporation  that  owned  the  bonds.  This  fact  is  quite 
sufficient  to  show  the  unreasonable  character  of  the  regulations 
attempted  to  be  applied  to  this  company  under  the  act  of  1885. 
This  view  is  strengthened  by  the  fact  that  the  coupons  were  nego- 
tiable instruments,  and,  being  detached  from  the  bonds,  were 
separate  obligations,  passing  by  delivery,  upon  which  an  action 
could  have  been  maintained  by  the  holder,  independently  of  the 
ownership  of  the  bonds.  Such  is  the  settled  doctrine  of  com- 
mercial law  as  declared  by  this  court.  Clark  v.  Iowa  City,  20 
Wall.  583 ;  Hartman  v.  Greenhow,  102  U.  S.  672,  684 ;  Kosh- 
konong  v.  Burton,  104  U.  S.  668.  And  it  is  the  doctrine  of  the 
Supreme  Court  of  Pennsylvania,  which  has  declared  that  "  the 
coupons  of  railroad  bonds  are  negotiable  instruments,  and  may  be 
sued  on  by  the  holder  separately  from  the  bonds,  and  interest 
from  the  date  of  demand  and  refusal  of  payment  may  be 
recovered."     County  of  Beaver  v.  Armstrong,  44  Penn.  St.  63. 

If  Pennsylvania,  in  order  to  coUect  taxes  assessed  upon  bonds- 
issued  by  its  own  corporations,  and  held  by  its  resident  citizens,, 
could  require  those  corporations  to  deduct  the  required  amount, 
from  the  interest  when  the  coupons  are  presented  by  holders 
known  at  the  time  by  the  corporation  paying  the  interest  to  be 
residents  of  that  state  (and  it  may  be  admitted  in  this  case  that 
the  state,  if  not  restrained  by  a  valid  contract  to  which  it  was  a 
party,  could  establish  such  a  regulation),  it  does  not  follow  that 
VOL.  X. —  69 
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the  Btate  may  impose  upon  foreign  corporations  because  of  their 
doing  business  in  that  state  with  its  permission  given  for  a  valu- 
able consideration  any  duty  in  respect  to  the  mode  in  which  they 
shall  perform  their  obligations  in  other  states. 

The  New  York,  Lake  Erie  and  Western  Bailroad  Company  is 
not  subject  to  regulations  established  by  Pennsylvania  in  respect 
to  the  mode  in  which  it  shall  transact  its  business  in  the  state  of 
New  York.  The  money  in  the  hands  of  the  company  in  New 
York,  to  be  applied  by  it  in  the  payment  of  interest,  which  by 
the  terms  of  the  contract  is  payable  in  New  York  and  not  else- 
where, is  property  beyond  the  jurisdiction  of  Pennsylvania,  and 
Pennsylvania  is  without  power  to  say  how  the  corporation  hold- 
ing such  money  in  another  state  shall  apply  it,  and  to  inflict  a 
penalty  upon  it  for  not  applying  it  as  directed  by  its  statutes ; 
especially  may  not  Pennsylvania,  directly  or  indirectly,  interpose 
between  the  corporation  and  its  creditors  and  forbid  it  to  perform 
its  contract  with  creditors  according  to  its  terms  and  according  to 
the  law  of  the  place  of  performance.  No  principle  is  better  set- 
tled than  that  the  power  of  a  state,  even  its  power  of  taxation,  in 
respect  to  property,  is  limited  to  such  as  is  within  its  jurisdiction. 
State  Tax  on  Foreign-Held  Bonds,  15  Wall.  300,  319 ;  Railroad 
•Co.  V.  Jackson,  7  Wall.  263 ;  St.  Louis  v.  Ferry  Co.,  11  WalL 
423 ;  Delaware  Railroad  Tax,  18  Wall.  206. 

The  fallacy  of  the  contrary  view  is  in  the  assumption  that  this 
railroad  company,  by  purchasing  from  Pennsylvania  the  privi- 
lege of  constructing  and  operating  a  part  of  its  road  through  the 
territory  of  that  state,  thereby  impliedly  agreed  to  submit  to 
auch  regulations  as  that  state  should,  at  any  subsequent  period, 
adopt  in  respect  to  the  mode  in  which  it  should,  in  the  state  of 
New  York,  apply  money  in  its  hands  in  discharge  of  the  obliga- 
tion to  pay  interest  to  the  holders  of  its  bonds  residing  in  Penn- 
sylvania. But,  for  the  reasons  stated,  this  assumption  is  unwar- 
ranted by  any  sound  principle  of  law  or  by  the  circumstances 
under  which  the  railroad  company  obtained  the  assent  of  Penn- 
aylvania  to  build  and  maintain  its  road  through  that  state. 

It  is  due  to  learned  counsel  who  argued  this  case  that  some- 
thing  be  said  before  concluding  this  opinion  about  certain  authori- 
ties upon  which  great  reliance  was  placed. 

Reference  was  made  by  counsel  for  the  company  to  the  deds- 
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ion  of  this  court  in  the  case  of  State  Tax  on  Foreign-Held  Bonds, 
15  Wall.  300,  320,  which  case  involved  the  validity  of  a  Pennsyl- 
vania statute  of  1868,  requiring  corporations,   created   by  and 
doing  business  in  that  state,  to  deduct  from  the  interest  paid  on 
its  obligations  the  tax  assessed  on  such  interest  by  the  state.     It 
was  attempted  to  make  that  statute  applicable  to  interest  payable 
on  bonds  held  by  nonresidents  of  Pennsylvania.    This  court  said  : 
^^  The  tax  laws  of  a  state  can  have  no  extra-territorial  operation, 
nor  can  any  law  of  a  state  inconsistent  with  the  terms  of  a  con- 
tract made  with,  or  payable  to,  parties  out  of  the  state,  have  any 
effect  upon  the  contract  while  it  is  in  the  hands  of  such  parties  or 
other  nonresidents  of    the  state.     *     *     *     It  is  a  law  which 
interferes  between  the  company  and  the  bondholder,  and,  under 
the  pretense  of  levying  a  tax,  commands  the  company  to  withhold 
a  portion  of  the  stipulated  interest,  and  pay  it  over  to  the  state. 
It  is  a  law  which  thus  impairs  the  obligation  of  the  contract 
between  the  parties.    The  obligation  of  a  contract  depends  upo^ 
its  terms,  and  the  means  which  the  law  in  existence  at  the  time 
affords  for  its  enforcement.    A  law  which  alters  the  terms  of  a 
contract  by  imposing  new  conditions,  or  dispensing  with  thos^ 
expressed,  is  a  law  which  impairs  its  obligation,  for,  as  stated  on 
another  occasion,  such  a  law  relieves  the  parties  from  the  moral 
duty  of  performing  the  original  stipulations  of  the  contract,  and 
it  prevents  their  legal  enforcement.     The  act  of  Pennsylvania  of 
Siay  1,  1868,  falls  within  this  description.    It  directs  the  treasurer 
of  every  incorporated  company  to  retain  from  the  interest  stipu* 
lated  to  its  bondholders  five  per  cent  upon  every  dollar,  and  pay 
it  into  the  treasury  of  the  commonwealth      It  thus  sanctions  and 
commands  a  disregard  of  the  express  provisions  of  the  contract^ 
between  the  company  and    its  creditors.      It  is  only  one   of 
many  cases  where,  under  the  name  of  taxation,  an  oppressive 
exaction  is  made  without  constitutional  warrant,  amounting  to 
little  less  than  an  arbitrary  seizure  of  private  property." 

If  the  present  case  involved  any  question  as  to  the  authority  of 
duty  of  the  railroad  company  to  deduct  anything  from  theintereafc 
paid  on  its  scrip,  bonds  or  certificates  of  indebtedness,  when  held  by 
nonresidents  of  Pennsylvania,  the  case  of  State  Tax  on  Foreign- 
Held  Bonds  would  be  decisive  against  the  state.  But  no  such 
question  is  here  presented.    The  statute  of  1885  only  applies  to 


548    New  Yoek,  Lake  Erie  &  "W.  E.  Co.  v.  PENNfiYLVANiA. 

scrip,  bonds  or  certificates  of  indebtedness  issued  to,  and  held  by, 
residents  of  Pennsylvania. 

Coansel  for  the  state  insisted  that  the  present  case  is  con- 
trolled by  Bell's  Gap  R.  Co.  v.  Pennsylvania,  134  XT.  S.  232 ;  10 
Sup.  Ct.  Rep.  553,  reaflBrmed  in  Jennings  v.  Coal  Co.,  147  U.  S* 
147;  13  Sup.  Ct.  Rep.  282.  It  is  only  necessary  to  observe  that 
the  corporations  which  complained  in  those  cases  of  the  tax 
assessed,  nnder  a  Pennsylvania  statute,  upon  their  loans  held  by 
residents  of  Pennsylvania,  were  Pennsylvania  corporations.  No 
question  arose  in  either  of  those  cases  as  to  the  authority  of  Penn- 
sylvania to  make  a  corporation  of  another  state  an  assessor  or  col- 
lector of  taxes  assessed  by  or  under  the  authority  of  Pennsylvania 
against  residents  of  Pennsylvania.  Nor  does  the  case  now  before 
us  involve  any  question  as  to  the  extent  to  which  the  state  may 
tax  property  within  its  limits  belonging  to  the  raUroad  company. 

The  views  we  have  expressed  are  sufficient  for  the  disposition 
of  the  case,  without  considering  other  grounds  upon  which,  it  ia 
contended,  the  judgment  below  was  erroneous. 

The  judgment  of  the  Supreme  Court  of  Pennsylvania  is  reversed, 
and  the  case  is  remanded  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Reversed.* 

The  decision  of  the  Pennsylyania  court  in  the  principal  case  is  reported  in 
145  Penn.  St.  88 ;  22  Atl.  Rep.  212.  The  validity  of  the  same  law  was  again 
affirmed,  as  respects  foreign  corporations,  in  Commonwealth  v.  Delaware  & 
Hudson  Canal  Co.,  150  Penn.  St.  245;  24  Atl.  Rep.  599.  In  Jennings  v. 
Coal  Ridge  Imp.  &  Coal  Co.,  147  U.  S.  147;  18  Sup.  Ct.  Rep.  282,  the  defendant 
being  a  Pennsylvania  corporation,  it  was  held  that  the  Pennsylvania  statute 
(Act  June  80,  1885,  §  4)  requiring  the  treasurer  of  each  private  corporation 
doing  business  in  the  state,  upon  the  payment  of  interest  on  any  bond,  etc, 
issued  by  such  corporation,  to  assess  the  state  tax  of  three  mills  upon  the 
" nominal  value"  of  such  evidence  of  debt,  deduct  the  same  from  the  interest 
paid  and  turn  it  into  the  state  treasury,  is  not  in  contravention  of  the  four- 
teenth amendment  to  the  Constitution  of  the  United  States,  as  taking  property 
without  due  process  of  law,  or  as  providing  for  an  unjust  discrimination  in 
favor  of  persons  owning  bonds  of  foreign  corporations,  which  by  the  generel 
laws  of  the  state  are  taxed  at  their  actual  value. 

•Reported  in  158  U.  S.  628 ;  14  Sup.  a.  Rep.  952. 
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OUHBSBLAND  TELEPHONE  &   TeLEOBAPH  Co.  V.  UnITBD  ElEO- 

TBIO  R.  Co. 
(Supreme  Court  of  Tennessee,  March  10,  1894.) 
1.  Injubt  to  telephoke  lines  and  plant  bt  electbig  bailwat  on  same 

8TBEET.      An  electric  STBEBT  BAILWAT  AN  OBDINABT  STREET  USE.     An  eleC- 

trie  street  railway,  operated  by  the  trolley  system,  and  for  the  transportation 
of  passengers  only,  whose  tracks  conform  to  the  surface  of  the  street,  is  not  an 
additional  servitude  upon  the  fee  of  the  street,  but  it  is  a  legitimate  and  ordi- 
nary use  of  the  street  within  the  meaning  of  a  statute,  granting  to  a  telephone 
company  the  right  to  use  the  streets  with  its  lines  of  poles  and  wires,  but  so 
as  not  to  obstruct  the  ordinary  use  thereof. 

3.  Relatiye  biohts  of. telephone  company  and  elbctbic  bailwat  coic- 
PANT  occuPYiNO  SAME  btbeet.  An  elcctrlc  railway  company  was  authorized 
to  occupy  a  street  upon  which  a  telephone  line  had  been  previously  con- 
structed under  authority  of  law,  with  a  proviso  that  it  should  not  obstruct  the 
ordinary  use  of  the  street.  Held,  that  each  must  exercise  its  rights  with  that 
careful  and  prudent  regard  for  the  rights  of  the  other  which  the  law  enjoins, 
and  which  is  embodied  in  the  maxim,  tic  utere  tuo  ut  cUienum  non  IcBdas, 
Both  being  authorized  by  the  legislature,  their  right  to  occupy  and  use  the 
streets  are  co-ordinate;  each,  within  its  own  sphere,  is  independent  of  the  other, 
and  the  right  of  neither  is  subordinate  to  the  other,  except  as  made  so  by  the 
legislature. 

8.  Injxtby  to  telephone  company  by  the  pBybical  obstbuction  caused 
by  the  poles  and  wibes.  Where  the  poles  and  wires  of  an  electric 
railway  company  were  erected  on  both  sides  of  a  street  and  so  as  to  interfere 
with  the  poles  and  wires  of  a  telephone  company  previously  erected  on  one 
side  of  the  same  street,  in  consequence  of  which  the  latter  company  was 
obliged  to  put  in  higher  poles,  it  was  held  that,  as  the  railway  company  might 
reasonably  have  avoided  such  interference,  by  using  a  single  line  of  poles  in 
the  middle  or  on  one  side  of  the  street,  the  latter  company  was  liable  for  the 
injury  caused  by  such  interference,  and  a  recovery  for  the  expense  incurred 
in  repairing  such  injury  was  allowed. 

4.  Injuby  by  induction.  In  the  case  stated  the  operation  of  the  telephone 
plant  was  interfered  with  by  induction  caused  by  the  proximity  and  parallel- 
ism of  the  wires  and  the  varying  intensity  of  the  current  in  the  railway  wires. 
The  only  remedy  for  this  was  to  destroy  the  parallelism  of  the  wires,  which 
the  telephone  company  did.  Held,  that,  as  the  railway  company  could  not 
exercise  its  right  without  creating  this  induction,  and  as  its  use  of  the  street 
was  an  ordinary  use,  which  the  telephone  company  was  forbidden  to  obstruct, 
the  placing  of  the  telephone  wires  so  that  induction  would  necessarily  result, 
amounted  to  an  obstruction  of  the  ordinary  use  of  the  street,  and  that  the  rail- 
way company  was  not  liable  for  the  consequences  of  such  induction. 

6.  Injury  by  conduction.  Both  the  telephone  and  electric  railway  used 
the  earth  as  a  return  circuit.  The  electricity  generated  by  the  railway  com- 
pany escaped  through  the  ground  to  a  distance  of  half  a  mile  on  either  side  of 
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Its  lines,  found  the  telephone  lines  and  almost  paralyzed  tie  use  of  its  instru- 
ments. It  appeared  that  the  only  remedy  for  this  interference  was  for  one  of 
the  companies  to  put  in  a  metallic  return  circuit,  which  the  telephone  com- 
pany proceeded  to  do.  Held,  that,  as  the  railway  plant  might  have  been  con- 
structed and  operated,  without  any  unreasonable  expense,  so  as  to  avoid 
injury  by  conduction,  the  railway  company  was  liable  for  such  injury  to  the 
telephone  property. 

6.  A  telephone  company  whose  line  is  in  operation  is  not  bound  to  protect 
itself  from  the  probable  injurious  consequences  to  it,  from  the  building  of  an 
electric  railway,  by  making  such  changes  in  its  existing  plant  as  would  obviate 
the  effects  of  conduction. 

7.  Injubt  by  conduction  amounts  to  a  taking.  The  injury  to  the  tele- 
phone plant  by  conduction  constitutes  such  an  invasion  of  the  company's 
property  as  amounts  to  a  taking  for  public  use,  and  renders  the  railway  com- 
pany liable  for  the  damage  thereby  inflicted. 

'  8.  Gbnbbal  duty  as  to  elbctbicty  abtipicially  obnbbatbd.  The  law- 
ful, harmless  and  accustomed  use  upon  one's  own  land  of  electricity  cannot  be 
lawfully  obstructed  or  impaired  by  the  injurious  act  of  another,  in  generating 
and  permitting  the  escape  of  electricity,  of  unusual  or  unnatural  power  or 
volume,  so  as  to  disturb  the  usual  and  natural  electrical  conditions  upon 
neighboring  property  and  thereby  cause  injury  and  loss  to  others. 

Vertrees  dk  Vertreea^  for  plaintiff.  J,  G.  Bradford  and  E,  H. 
EasU  for  defendant. 

G.  W.  Pickle,  Sp.  J.  This  is  a  suit  by  a  telephone  company 
against  an  electric  street  railway  company  to  recover  damages 
inflicted  upon  the  telephone  plant  by  the  contiguous  railway  plant 
The  plaintifE  has  appealed  from  an  adverse  judgment  and  assigned 
errors.  The  facts  are  practically  undisputed,  and  so  far  as  they 
are  material  or  pertinent  to  the  questions  to  be  determined  are  as 
follows : 

The  plaintiff,  a  Kentucky  corporation,  had,  prior  to  1889, 
established  in  the  city  of  Nashville,  a  telephone  plant  upon  the 
"  single  wire  "  plan  or  system.  The  earth,  under  this  system,  is  used 
as  the  return  conductor  to  complete  the  electrical  circuit  and  the 
overhead  "  single  wire  "  must  have  earth  connections  at  both  ends, 
at  the  "  exchange  "  and  at  the  subscribers.  These  earth  connec- 
tions of  plaintiff's  wires  were  effected  upon  private  property  at 
both  ends,  upon  the  company's  property  at  the  "  exchange,"  and 
upon  the  subscriber's  property,  by  his  consent,  at  the  other  end* 
The  poles  upon  which  plamtiff's  wires  were  stretched  were  planted 
in  the  public  streets  by  permission  of  the  city  council  and  by 
authority  of  a  general  statute  of  this  state  which  empowers  tele- 
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phone  and  other  like  companies,  both  foreign  and  domestic,  to 
eonstruct,  operate  and  maintain,  upon  consideration  of  certain 
benefits  conceded  to  the  state  and  general  government,  their  lines^ 
^^  along  and  over  the  public  highways  and  streets  of  the  cities  and 
towns  of  this  state.  Provided  that  the  ordinary  use  of  such  pub- 
lic highways,  streets,  etc.,  be  not  thereby  obstructed."  Acts 
1885,  chap.  66.  In  telegraphy,  of  which  telephony  is  but  another 
form,  it  has  been  universal  practice  for  half  a  century  to  use  the 
earth  as  the  "  return  circuit."  The  plaintifiTs  plant  was  con- 
structed in  accordance  with  an  approved  system  and  the  one 
chiefly  used  in  all  the  large  cities  of  the  United  States.  The  elec- 
tric currents  required  and  used  in  the  operation  of  plaintiff's  plant 
cause  no  hurtful  disturbance  anywhere  of  natural  electric  condi- 
tions. The  plaintiff's  plant,  thus  constructed,  was  in  perfect  con- 
dition and  successful  operation,  rendering  satisfactory  service  to 
its  patrons,  when,  in  1889,  the  defendant,  a  domestic  corporation, 
having  obtained  control  of  the  street  railways  of  Nashville,  which 
had,  with  one  unimportant  exception,  been  operated  by  horse 
power,  constructed  and  pat  into  operation  thereon  a  "  single  trol- 
ley" overhead  electric  railway  system.  Defendant's  action  in 
this  particular  was  authorized  by  general  public  statutes  of  the 
state,  which  provided  that  street  railway  companies  that  had 
hitherto  used  animal  power  for  the  operation  of  their  cars,  might, 
with  the  consent  of  the  city  authorities,  adopt  electricity  as  a 
motive  power.  Acts  1887,  chap.  65;  1889,  chap.  40.  The 
required  consent  of  the  city  authorities  was  obtained  by  defend- 
ant While  there  are  two  systems  of  electric  street  railways, 
the  ^'single  trolley"  system  and  the  "double  troDey"  system, 
the  former  is  the  more  approved  and  satisfactory  and  the  one 
in  general  use.  It  is  better  adapted  than  the  "double  trol- 
ley "  system  to  single  track  railways  Uke  defendant's.  It  is 
likewise  cheaper.  The  defendant's  plant  was  properly  con- 
structed and  equipped  according  to  the  "  single  trolley  "  system. 
The  earth  is  used  as  a  "  return  circuit "  in  the  operation  of  street 
railways  constructed  upon  the  "  single  trolley  "  plan,  but  not  for 
those  operated  upon  the  "  double  trolley  "  plan.  The  defendant, 
in  the  operation  of  its  plant,  generates  or  collects  electricity  in 
such  unusual  quantities,  and  applies  and  uses  it  in  such  violent, 
turbulent  and  varying  currents  as  to  produce  a  nonnatural  and 
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disturbed  condition  electrically,  not  only  within  the  streets,  but 
for  the  distance  of  half  a  mile  on  either  side.  The  plaintifiPs 
entire  plant  was  for  a  time  paralyzed,  and  its  utility  destroyed  by 
the  construction  and  operation  of  defendant's  plant  or  system. 

The  injuries,  so  fatal  to  plaintiflPs  franchise  and  plant,  resulted 
by  several  methods  that  it  is  important  to  describe.  First, 
injury  resulting  from  what  is  known  as  conduction  or  leakage. 
Ourrents  of  electricity  of  great  strength  and  force  are  generated 
and  applied  by  defendant  in  the  propulsion  of  its  cars.  These 
abnormal  currents  of  the  electrical  fluid  are  poured  out,  or  per- 
mitted to  escape  into  the  streets.  They  overflow  the  streets  and 
invade  private  property  for  half  a  mile  on  either  side,  and,  find- 
ing the  earth  connections  of  the  telephone  wires  at  the  exchange, 
und  at  the  subscribers,  pass  up  into  those  wires  and  the  telephone 
instruments,  and,  by  reason  of  their  great  force  and  volume,  sub- 
stantially destroy  the  utility  of  the  telephone  plant.  This  inter- 
ference can  be  obviated  in  only  one  way,  viz.,  by  a  metallic 
"return  circuit"  for  one  of  the  plants.  The  only  metallic 
"  return  circuit "  for  a  railway  yet  discovered  is  that  known  as 
the  "  double  trolley  "  system.  The  "  double  trolley  "  system  is 
more  expensive  than  the  "  single  trolley  "  system,  and  inferior 
in  other  respects  for  the  operation  of  single  track  railways.  A 
recent  invention,  known  as  the  "McLeuer  device"  has  been 
proved  by  experience  to  be  an  effective  remedy  for  the  dis- 
turbances caused  by  conduction.  This  "  McLeuer  device  "  con- 
sists of  a  large  copper  wire,  supported  on  poles,  with  which  the 
•outgoing  telephone  wires  are  connected  at  both  ends,  and  which 
serves  as  a  "  return  circuit "  instead  of  the  earth.  The  "  McLeuer 
device "  is  the  most  effective  and  least  expensive  remedy  that 
has  been  discovered  for  the  disturbances  caused  by  conduction. 
The  plaintiff  was  compelled,  in  order  to  reclaim  its  plant,  to  put 
in  this  "McLeuer  device"  at  a  cost  of  $3,660.58.  Second, 
injury  resulting  from  what  is  called  induction  or  parallelism. 
The  wires  of  the  telephone  company  and  of  the  railway  company 
are  parallel  upon  some  of  the  streets.  It  is  a  physical  fact  of 
much  importance  in  electric  mechanism  that  when  two  wires  of 
two  circuits  are  parallel  to  each  other,  and  there  is  a  current  of 
varying  intensity  on  one  of  them,  this  will  produce  in  the  other, 
in  the  opposite  direction,  a  current  of  electricity  of  similar  varia- 


CiJMBEBULND  Tbl.  &  Tkl.  Co.  V.  TTnited  Eleotrio  R-  Co.   563 

tion.  The  amount  of  induction  depends  upon  variation  in  cur- 
rent, the  distance  of  the  wires  from  each  other,  and  the  length  of 
the  parallelism  of  the  wires.  The  current  upon  the  trolley  wire 
and  the  feed  wire  of  the  railway  is  quite  variable  in  quantity  and 
intensity,  owing  to  the  drain  upon  the  store  of  electricity  by  the 
moving  and  stopping  of  the  car.  Nor  is  the  electricity,  as 
generated,  exactly  uniform  in  its  flow  from  the  dynamo.  The 
result  is,  wherever  the  telephone  wire  is  parallel  with  the  trolley 
wire  and  feed  wire,  there  is  induced  upon  the  telephone  wire  a 
current  whose  variation  corresponds  with  the  variations  of  the 
electrical  carrent  on  the  electric  railway  wires,  thereby  producing 
such  disturbances  as  render  the  use  of  the  telephone  plant 
impracticable.  But  one  practicable  remedy  has  been  discovered 
for  the  disturbances  caused  by  induction  ;  that  is,  to  destroy  the 
parallelism  of  the  wires  of  the  two  circuits.  This  remedy  is 
practicable  for  the  telephone  company  alone.  The  expense 
incurred  by  plaintiflE  on  this  account  was  $856.30.  Third,  the 
plaintiff  expended  $816  in  putting  up  higher  poles  on  Main 
street,  in  consequence  of  conflict  produced  by  the  erection  of 
defendant's  poles  and  wires.  The  plaintifPs  poles  occupied  one 
side  of  Main  street  and  defendant's  poles  were  put  up  on  both 
sides  of  said  street  and  conflicted  with  plaintiff's  poles  and  wires 
so  as  to  render  it  necessary  for  plaintiff  to  put  in  new  and  higher 
poles.  The  majority  of  the  court  think  that  the  defendant  could 
have  reasonably  avoided  this  conflict  by  supporting  its  wires  upon 
a  single  line  of  poles  with  arms  erected  through  the  middle  of 
the  street  or  upon  the  opposite  side  from  the  telephone  poles  and 
wires.  Judge  Snodgkass  and  the  writer  of  this  opinion  do  not 
concur  in  this  finding  of  fact.  The  contention  of  the  parties  will 
be  stated  and  disposed  of  in  order,*  and  so  much  of  the  court's 
charge  as  may  be  deemed  material  will  be  stated  in  the  proper 
connections. 

The  fact  that  plaintiff  sustained  loss  in  consequence  of  the 
construction  and  operation  of  defendants  plant  is  admitted  by 
defendant.  Ths  amount  of  that  loss  is  accurately  ascertained 
and  is  not  a  matter  of  controversy.  The  sole  question  for 
determination  is  defendant's  liability  for  that  loss.  The  loss  by 
conduction  is  distinct  from  that  resulting  from  induction,  and 
yoL.z — 70 
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fpom  conflict  of  the  poles  and  wires  of  the  two  Bysteme.  The 
two  items  last  named,  loss  by  induction  and  by  conflict  with 
poles  and  wires,  may  be  conveniently  considered  together  aa 
involving  the  same  or  similar  questions.  But  loss  by  conduction 
will  be  considered  apart  from  other  matters. 

First.  Is  defendant  liable  for  loss  that  plaintifi  sustained  from 
induction  and  from  conflict  of  the  poles  and  wires  of  the  two 
systems  ?  This  loss,  unlike  that  caused  by  conduction,  occurs 
upon  and  within  the  streets  and  is  a  direct  and  immediate  result 
of  plaintiffs  occupation  and  use  of  the  streets  simultaneously 
with  defendant,  and  would  be  obviated  or  remedied  by  the  with- 
drawal of  either  party  from  the  streets.  It  is  important  to  ascer- 
tain the  exact  status  and  relative  rights  of  these  companies  as 
regards  their  use  and  occupation  of  the  public  streets.  Both  are 
quasi  public  corporations  of  the  same  general  character.  Both 
serve  important  public  ends  and  needs,  and  are  equal  candidates 
for  public  favor.  Both  derive  their  rights  and  franchises  from 
the  same  source,  a  public  general  statute,  and  exercise  them  by 
permission  of  the  same  city  authorities.  The  legislature  intended 
that  both  should  continue  to  exist  under  conditions  favorable  to 
the  accomplishment  of  the  purposes  of  their  creation.  No  pur- 
pose to  sacrifice  one  for  the  benefit  of  the  other  is  apparent.  It 
is,  therefore,  not  quite  accurate  to  say  that  defendant  has  the 
dominant  and  plaintiff  a  subservient  use  of  the  streets.  Their 
respective  rights  to  occupy  and  use  the  streets  are  co-ordinate. 
Each  within  its  own  sphere  is  independent  of  the  other.  The 
defendant's  right  is  to  use  the  streets  for  the  erection  and  opera- 
tion of  an  electric  railway.  Acts  1887,  chap.  65 ;  Acts  1889, 
chap.  40.  And  this,  it  is  insisted,  is  a  strictly  legitimate  and 
ordinary  street  use.  The  plaintiff's  right  is  to  use  the  streets 
incidentally  in  the  erection  and  operation  of  a  telephone  plant, 
with  the  proviso  that  the  ordinary  use  of  the  streets  be  not 
thereby  obstructed..  It  is  perfectly  clear  that  no  conflict  can 
occur  between  these  companies  in  the  use  of  the  public  streets  if 
each  shall  remain  within  its  proper  sphere,  and  exercise  its  power 
with  that  careful  and  prudent  regard  for  the  rights  of  the  other 
which  the  law  enjoins.  The  defendant  must  exercise  care  and 
prudence  to  avoid  injury  to  plaintiff,  and  plaintiff  must  not 
obstruct  defendant's  use  of  the  streets  if  that  bean  "  ordinary  use.'* 
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Is  an  electric  street  railway  an  ordinary  nse  of  the  streets  ? 
There  can  be  no  substantial  distinction  between  an  ordinary  and 
a  strictly  legitimate  use  of  the  street.  With  rare  unanimity  the 
courts  have  concurred  in  holding  that  an  electric  street  railway 
operated  by  means  of  an  overhead  trolley  wire  supported  by 
poles,  with  permission  of  the  public  authorities,  for  the  trans- 
portation of  passengers  only,  and  conforming  its  track  to  the 
surface  of  the  ground,  is  not  an  additional  servitude  upon  the  fee, 
but  a  legitimate  use  of  the  streets  within  the  original  general  pur- 
pose of  their  dedication.  Taggart  v.  Newport  Street  K.  Co.,  2 
Am.  R.  R.  &  Corp.  Rep.  (R.  I.)  44 ;  Halsey  v.  Rapid  Transit  R. 
Co.,  47  N.  J.  Eq.  380 ;  Railway  Co.  v.  Winslow,  3  Ohio  Cir.  Ct. 
Rep.  425 ;  Detroit  City  R  Co.  v.  Mills,  85  Mich.  634 ;  Cincinnati 
Inclined  R.  Co.  v.  City  &  Suburban  Tel.  Assn.,  12  L,  R.  A.  (Ohio) 
534 ;  Lockhart  v.  Craig  St.  R.  Co.,  139  Penn.  St.  419 ;  6  Am.  R.  R. 
&  Corp.  Rep.  335.  Streets  were  designed  to  afford  facilities  for 
the  inter-communication  of  the  multitudes  of  the  people  assembled 
within  cities  and  towns.  New  and  improved  methods  of  travel 
devised  to  meet  the  growing  demands  of  increased  population  and 
suburban  life  are  within  the  original  general  purpose  for  which 
streets  were  created.  Electric  street  railways,  constructed  and 
operated  as  stated,  are  but  a  modern  and  improved  use  of  the 
streets  as  public  ways,  affording,  without  considerable  public 
inconvenience  or  obstruction  of  other  proper  use  of  the  streets, 
the  facilities  for  cheap,  rapid,  cleanly  and  convenient  transporta- 
tion so  essential  to  the  population  of  large  cities  and  their  subur- 
ban additions.  The  growth  and  extension  of  cities  must  have 
been  contemplated  when  the  streets  were  established.  Such  use 
of  the  streets,  whether  new  or  old,  as  would  best  accommodate 
the  increased  population,  must  have  been  likewise  contemplated. 
The  objections  urged  against  the  electric  railway  would  exclude 
the  horse  car  and  the  cable  car.  And  the  result  would  be  to 
magnify  the  abutters'  insignificant  interest  in  the  fee  into  an 
importance  and  value  never  contemplated  by  either  party,  and  to 
subject  the  public  to  the  burden  and  inconvenience  of  making 
new  condemnations  of  the  fee  upon  the  introduction  of  any  new 
and  improved  method  of  using  the  streets.  We  bold  the  electric 
street  railway  a  legitimate  use  of  the  streets  within  the  original 
general  purpose  of  dedication,  and,  therefore,  an  ordinary  use* 
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This  Beerns  to  have  been  the  common  understanding  hitherto  of 
the  legislature,  the  street  railway  companies,  the  general  public 
and  the  legal  profession.  We  do  not  hold,  and  must  not  be  under- 
stood as  holding,  that  the  electric  railway  companies  may,  with- 
out making  compensation,  accompany  such  ordinary  use  of  the 
streets  with  such  extraordinary  incidents  as  impose  new  or  addi- 
tional burdens  upon  properties  outside  the  streets  that  were  not 
and  could  not  have  been  contemplated  and  compensated  for  in 
the  original  taking.  The  difference  between  a  dummy  line  and 
an  electric  street  railway  are  so  palpable  as  to  require  no  enumer- 
ation. Judges  Wilkes  and  Bbioht  do  not  concur  in  the  con- 
clusion that  electric  street  railways  are  an  ordinary  use  of  the 
streets. 

By  whose  negligence  or  fault  has  plaintiff  sustained  the  loss 
tmder  consideration  ?  Clearly  upon  the  facts  as  found  by  the 
majority,  the  loss  caused  by  conflict  of  poles  and  wires  is  impu- 
table to  defendant's  fault  or  want  of  care.  Having  power  to  have 
avoided  this  conflict  without  injury  to  its  plant,  it  was  the  defend- 
ant's duty  to  do  so.  The  conflict  was  the  result  of  defendant's 
unnecessary  act.  On  the  other  hand,  the  loss  by  induction  can- 
not be  imputed  to  any  fault  or  negligence  of  defendant.  Its 
plant  was,  as  regards  this  matter,  properly  constructed  and  oper- 
ated. Defendant  could  not  oviate  induction  without  abandoning 
the  streets  where  it  occurred.  Induction  is  such  obstruction  of 
the  streets  as  plaintiff  is  forbidden  to  create.  The  objection  that 
induction  is  not  an  obstruction  of  the  streets  "  sticks  in  the  bark." 
True,  it  did  not  arrest  the  construction  and  operation  of  defend- 
ant's plant,  but  that  results,  not  for  the  reason  that  induction  is 
not  an  obstruction,  but  because  defendant  was  sufficiently  power- 
ful to  disregard  and  override  it.  A  child  upon  defendant's  track, 
in  front  of  its  moving  car,  is  not  in  a  strict  sense  an  obstruction ; 
but  who  will  say  that  the  fact  does  not  seriously  interfere  with 
defendant's  free  and  unembarrassed  use  of  the  street  i  The  con- 
straint caused  by  liability  for  legal  penalties,  if  the  child  is 
crushed,  operates  as  a  very  substantial  obstruction.  Defendant 
must  stop  the  car  or  incur  serious  liability.  It  is  in  vain  to  say 
that  induction  is  not  an  obstruction  if  defendant  shall  be  held  for 
the  unavoidable  damage  caused  by  it.  It  is  true,  induction  implies 
no  physical  contact  of  the  two  plants,  but  it  is  a  direct  and  imme- 
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ate  resnlt  of  plaintiff's  nse  and  occupation  of  the  streets.  The 
presence  of  plaintifPs  poles  and  wires  upon  the  streets  cause 
induction,  and  their  removal  would  obviate  it.  The  plaintiff  can- 
not recover  for  the  loss  sustained  from  induction.  It  results 
from  its  unlawful  obstruction  of  defendant's  use  of  the  streets. 
The  consideration  of  other  qaestions  is  irrelevant  in  this  connection. 

Second.  Is  defendant  liable  for  loss  sustained  by  plaintiff  from 
the  effects  of  conduction  ?  The  loss  by  conduction,  unlike  that 
caused  by  induction,  does  not  result  from  plaintiff's  obstruction 
of  defendant's  use  of  the  streets  for  an  ordinary  purpose.  This 
interference  would  occur  and  cause  precisely  the  same  loss  to 
plaintiff,  and  in  precisely  the  same  manner,  if  plaintiff  had  no 
poles  or  wires  upon  the  streets.  Loss  by  conduction  does  not 
result  in  the  slightest  degree  from  the  presence  of  plaintiff's  poles 
and  wires  upon  the  street,  and  would  not  be  to  any  extent 
remedied  by  their  removaL  The  contact  between  the  two  plants, 
caused  by  conduction  and  the  consequent  injury,  does  not  occur 
upon  or  within  the  streets  or  through  the  medium  of  plaintiff's 
poles  and  wires  located  upon  the  streets,  but  upon  plaintiff's  pri- 
vate property  and  that  of  its  subscribers,  lying  outside  of  the 
streets  and  within  half  a  mile  on  either  side.  The  fact  of  plain- 
tiff's occupation  and  use  of  the  streets,  a  controlling  factor  in 
determining  defendant's  liability  for  loss  by  induction,  is  irrele- 
vant in  the  consideration  of  the  question  of  defendant's  liability 
for  loss  by  conduction.  This  question  must  be  determined  as  if 
the  plaintiff  had  no  poles  or  wires  upon  the  streets.  The  proviso 
in  the  statute  of  1885,  forbidding  plaintiff  by  its  use  of  tlie  streeta 
to  obstruct  their  ordinary  use,  has  no  application  to  the  question 
imder  consideration.  That  statute  limits  plaintiff's  use  of  the 
streets,  but  it  does  not  abridge  its  right  to  private  property  out- 
side the  streets  and  wholly  detached  from  their  use.  That  statute 
confers  upon  plaintiff  the  use  of  the  streets  and  limits  that  use. 
It  does  not  confer  upon  plaintiff  any  rights  of  private  property 
outside  the  streets,  and  does  not  undertake  to  abridge  any  such 
rights.  The  proviso  pertains  wholly  and  exclusively  to  the  use 
of  the  streets.  The  defendant's  claim  to  the  dominant  use  of  the 
streets,  if  conceded,  has  no  place  in  the  consideration  of  this 
question  involving  the  rights  of  the  parties  outside  the  streets. 

Another  contention  of  a  kindred  nature,  made  on  behalf  of 
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<lefendant,  may  be  conveniently  disposed  of  in  this  connection. 
It  is  insisted  that  plaintifPs  corporate  franchise  was  revoked  or 
modified  as  an  effect  of  the  legislation  permitting  street  railway 
companies  to  use  electricity  in  the  propulsion  of  their  cars,  at 
least  so  far  as  to  render  it  subordinate  to  defendant's  junior  fran- 
ehise.  To  state  it  in  another  form,  the  insistence  is  that  the  act 
of  1885,  for  the  benefit  of  telephone  companies,  has  been  repealed 
or  modified  by  implication  by  the  acts  of  1887  and  1889,  for  the 
l)enefit  of  electric  street  railway  companies.  Bepeals  of  statutes 
by  implication  are  not  favored.  Bepugnancy  between  statutes 
must  be  plain  and  unavoidable,  or  a  later  statute  will  not  operate 
to  repeal  an  earlier  one  by  implication.  Again,  no  intention  on 
the  part  of  the  legislature  to  abridge  the  granted  rights  of  one 
corporation  by  a  new  grant  to  another  will  be  recognized  by  the 
courts,  unless  such  intention  plainly  appears  in  the  law.  And 
especially  should  this  rule  prevail  when  both  corporations  are,  as 
in  this  case,  useful  public  servants,  equally  indispensable  to  public 
convenience,  and  the  one  enjoying  the  older  grant  has  acquired 
property  and  expended  money  upon  the  faith  of  it,  which  would 
be  destroyed  by  the  revocation  of  its  franchise.  It  may  be  con- 
ceded that  under  our  Constitution  of  1870,  corporate  franchises 
are  revocable  at  the  will  of  the  legislature.  The  legislature  has 
undoubted  power  to  exclude  a  foreign  corporation  from  the  state. 
In  neither  instance  would  the  corporation  have  just  cause  to 
complain.  But  this  power  does  not  extend  to  the  confiscation  of 
the  property  of  the  corporation  thus  denied  the  exercise  of  its 
franchise.  But,  in  the  case  under  consideration,  the  plaintiffs 
rights  and  franchise  have  not  been  abridged  or  revoked  by  any 
subsequent  legislation  in  favor  of  street  railway  companies.  Had 
a  result  so  extraordinary  been  intended  as  the  revocation  without 
<K)mpensation  of  the  telephone  franchise  for  the  benefit  of  street 
railways,  it  would  have  found  expression  by  positive  enactment 
It  cannot  be  admitted  by  implication  upon  this  record.  There  is 
no  necessary  conflict  between  the  rights  and  franchises  of  these 
companies.  There  is  not  any  unavoidable  repugnancy  between 
the  statutes  upon  which  they  rely  respectively.  The  electric 
railway  plants  can  be  operated  under  proper  limitations  as  to  dis- 
tance and  apparatus  without  causing  injury  to  telephone  plants 
by  conduction.    This  fulfills  defendant's  grant  without  trenching 
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upon  the  pre-existing  rights  of  plaintiff.  If  defendant  seeks  to 
have  a  more  beneficial  use  of  its  plant  b}"  an  invasion  or  use  of 
plaintiff's  property,  it  is  just  that  compensation  be  made.  Our 
conclusion  is  that  plaintiff's  rights  have  not  been  abridged  or 
jrevoked  by  the  acts  of  1887  and  1889,  but  remain  precisely  a^ 
they  were  before  the  passage  of  these  statutes. 

It  should  be  observed  in  this  connection  that  the  injury  caused 
by  conduction  is  not  such  necessary  incident  to  the  ordinary  uso 
of  the  streets  as  to  have  been  contemplated  and  compensated  for 
in  the  original  taking  for  street  uses.  It  is  not  necessarily,  or 
even  ordinarily,  inflicted  upon  abutters,  but  extends  to  many 
properties  on  either  side  that  have  not  been  taken  or  subjected  to 
any  burden  for  street  uses. 

This  brings  us  to  the  consideration  of  a  novel  and  very  import- 
ant question.  It  is  insisted  by  defendant  that  plaintiff  cannot 
recover  the  damages  caused  by  conduction  except  upon  the  theory 
that  it  has  the  right  to  the  exclusive  use  of  the  whole  earth  for 
electric  purposes.  A  monopoly  of  the  earth's  use  for  any  pur- 
pose, or  by  any  person,  is,  of  course,  inadmissible.  The  plaintiff, 
however,  repudiates  this  ambitious  and  extravagant  claim,  and 
insists  that  its  demand  is  the  more  modest  and  reasonable  one  for 
the  exclusive  use  of  electricity  upon  its  own  premises,  in  an  authr 
orized  and  harmless  manner,  without  injurious  disturbance  from 
nonnatural  electric  conditions  caused  by  the  defendant's  acts.  To 
recall  the  pertinent  facts :  The  plaintiff  had,  by  public  authority 
and  permission,  erected  and  equipped  its  telephone  plant  upon 
an  approved  plan,  and  put  it  into  successful  operation,  grounding 
its  wires  upon  the  property  of  itself  and  subscribers,  and  using 
the  earth  as  a  ^^  return  circuit "  in  accordance  with  a  universal 
practice  of  half  a  century  in  like  enterprises.  Afterwards, 
defendant  by  like  permission,  began  the  operation  of  a  single 
trolley  electric  railway  plant,  using  the  earth  as  its  ^^  return  circuit." 
The  defendant's  plant  was  placed  in  such  proximity  to  plaintiff's 
pre-existing  plant  as  to  cause  injury  to  the  latter  by  conduction. 
The  operation  of  plaintiff's  plant  caused  no  injurious  disturb- 
ances of  natural  electric  conditions  anywhere.  In  the  operation 
of  defendant's  plant  large  and  turbulent  artificial  currents  of  the 
electrical  fluid  were  generated  and  poured  into  the  streets  beyond 
<l0fendant's  control.    These  currents,  following  a  natural  law,  left 
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the  streets  and  overflowed  private  property  for  half  a  mile  on 
either  side.  It  was  upon  the  private  property  of  plaintiff  and  ita 
subscribers,  and  not  elsewhere,  that  these  abnormal  electric  cur- 
rents found  and  ascended  plaintiff's  ground  wires  and  throttled  its 
plant.  The  injury  by  conduction  can  be  obviated  at  an  expense 
which  entails  no  great  hardship  upon  either  party.  We  think, 
upon  these  facts,  that  plaintiff  has  the  right  to  protection  of  the 
courts  in  the  enjoyment  of  its  property.  Franchises,  easements 
and  the  ability  to  use  property,  though  intangible,  have  value,  and 
are  equally  with  tangible  property  entitled  to  the  recognition  and 
protection  of  the  courts.  If  plaintiff's  claim  that  it  contem- 
plates no  more  than  a  lawful  and  harmless  use  of  its  own  'prop- 
erty shall  be  characterized  as  a  demand  for  the  monopoly  of  the 
whole  earth,  what  shall  be  said  of  defendant's  larger  demand  for 
a  hurtful  use  not  only  of  the  streets  but  of  private  property  for 
half  a  mile  on  either  side  ?  The  plaintiff's  request  is :  "  Let  me 
alone  in  that  use  or  appUcation  of  electricity  upon  my  own 
premises  that  causes  no  harm  or  disturbance  to  any  one  any- 
where." The  defendant's  command  is :  "  Get  out  of  my  way  " 
to  all  feebler  electrical  enterprises  that  may  have  the  misfortune 
to  come  within  the  range  of  its  power.  The  plaintiff  proposes 
an  adjustment  of  conflicting  claims  with  the  defendant  by  the 
rule  embodied  in  the  enlightened  maxim,  sic  utere,  etc.,  while  the 
defendant  insists  upon  the  application  of  that  ruder  maxim, 
"  Might  makes  right."  If  defendant  could  succeed  in  its  con- 
tention, there  can  be  little  doubt  that  the  unjust  rule  thus  estab- 
lished would  some  day  "  return  to  plague  the  inventor."  What 
protection  has  this  defendant  in  the  enjoyment  of  its  vast  prop- 
erties if  it  can  be  deprived  of  the  power  to  operate  them  by 
some  younger  but  more  robust  child  of  invention  that  shall  here- 
after obtain  mastery  in  the  electric  world  ?  Is  not  the  non- 
injurious  use  of  electricity  the  only  safe  and  just  basis  for  the 
adjustment  of  the  conflicting  claims  of  electrical  inventions  and 
enterprises  ?  What  different  basis  than  this  can  be  arbitrarily 
established  ?  Where  shall  the  line  be  drawn  between  these  elec- 
trical enterprises  that  must  take  care  of  the  artificial  currents  of 
electricity  generated  by  them  and  those  that  shall  not  be  required 
to  do  so !  To  concede  defendant's  claim  is  to  give  to  it  an  injuri- 
ous use  of  plaintiff's  property,  and  at  the  same  time  to  deny 


OUMBKTJT.AND  Tel.  &  TsL.  Oo.  Y.  TTkITED  ElEOTBIO  B.  Co.     56t 

plaintiff    the  harmless  use  of    its  own.      The  argument  that 
assumes  that  plaintiff  is  claiming  the  whole  earth  as  a  return 
circuit,  and,  therefore,  appropriating  a  common  right  to  its  exclu- 
sive use  because  "  plaintiff's  portion  of  the  earth  cannot  be  iso- 
lated and  separated  electrically  from  the  balance  of  the  earth,"  is 
one  which,  if  pressed  to  its  logical  results,  would  work  a  revolu- 
tion in  the  law  as  to  the  use  of  the  earth,  the  water  and  the  air. 
How,  if  this  argument  be  sound,  can  any  one  insist  that  the  air 
and    water,  that   by   the    operation  of   natural   law  visit   his 
premises  and  support  life,  shall  not  be  rendered  noisome  and 
impure  by  the  injurious  acts  of  his  neighbors  ?    It  is  impossible 
that  this  portion  of  the  air  or  water  can,  in  advance,  be  "  isolated 
and  separated  from  the  balance."     Is  not  the  right  to  the  use  of 
air  and  water  as  '^  common  "  as  that  to  use  electricity )    If  the 
right  to  the  harmless  use  upon  one's  own  premises,  without  injurious 
disturbance  from  others,  of  air  or  water  or  electricity  is  made  to 
depend  upon  his  ability  to  isolate  and  separate  in  advance  his  por- 
tion of  these  elements  from  the  balance,  that  right  resolves  itself 
into  an  "  airy  nothing."     The  suggestion  that  plaintiff,  in  using 
the  earth  as  its  "  return  circuit,"  appropriates  and  uses  electrically 
the  properties  intervening  between  its  "  exchange "  and  its  sub- 
scribers' stations  in  any  other  than  a  rightful  manner  is,  as  we 
think,  based  upon  a  misconception.     The  plaintiff's  use  of  elec- 
tricity causes  no  disturbance  electrically  upon  these  intervening 
properties  or  elsewhere,  and  affords  no  inducing  cause  there  or 
elsewhere  for  the  invasion  of  its  property  by  defendant's  artificial 
electrical  currents.     The  plaintiff  uses  the  intervening  or  other 
outside  properties  for  electrical  purposes  in  no  other  sense  than  it 
uses  abutting  lands  as  part  of  the  framework  of  the  earth  to  sup- 
port its  own,  or  uses  the  channel  of  the  stream  upon  adjoining 
lands  that  conveys  the  water  by  natural  flow  to  its  own,  or  uses 
the  law  of  gravitation  that  causes  the  water  to  flow  towards  its 
land  instead  of  in  an  opposite  direction.     The  plaintiff  does  not 
assert  the  right  to  an  injurious  use  of  electricity,  even  upon  ita 
own  premises.     The  doctrine  that  reason  sanctions  and  justice 
approves,  as  it  appears  to  us,  is  that  the  lawful,  harmless  and 
accustomed  use  upon  one's  land,  alike  of  water,  air  or  electricity, 
cannot  be  lawfully  obstructed  or  impaired  by  the  injurious  act  of 
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another,  attended  with  Buch  disturbance  of  natural  and  exlBtiiig 
conditions  and  consequent  loss,  as  that  caused  by  conduction  in 
this  case,  especially  when  the  party  performing  the  injurious  act 
had  the  power  to  obviate  and  remedy  the  injury  or  loss,  without 
greater  sacrifice,  comparatively,  than  is  required  of  defendant  in 
this  case  to  remedy  conduction.  It  is  not  material  that  the  injuri- 
ous act  is  done  upon  the  premises  of  one  other  than  the  injured 
party,  as  if  the  channel  of  a  stream  is  cut  upon  adjoining  lands- 
and  the  water  diverted,  or  the  waters  on  them  arrested  in  their 
regular  flow  and  then  turned  loose  in  flooding  quantities. 

To  sustain  plaintiff's  claim  accords  with  the  analogies  of  the 
law,  as  will  appear  from  the  following  cases :  A  manufacturer  of 
cocoa  matting  used  a  delicate  chemical  to  bleach  his  matting, 
which  was  then  hung  oiit  on  his  own  land  in  the  air  to  dry. 
Another  manufacturer  made  sulphate  of  anmionia,  and  the 
vapors  escaping  in  the  air  combined  with  the  bleacher's  chem- 
icals and  blacked  his  mats.  It  was  shown  that  if  the  cocoapmat 
maker  had  used  another  chemical,  just  as  good  or  better,  his  mats 
would  not  have  been  affected.  But  it  was  held  that  he  had  the 
right  to  use  any  chemical  he  pleased,  which  would  not  hurt  any- 
body else,  and  that  he  had  the  right  to  have  the  air  come  to  his 
lands  pure  and  untainted.  Cooke  v.  Forbes,  L.  B.,  5  Eq.  Cas. 
166.  A  manufacturer  discharged  the  refuse  from  his  works  into 
a  surface  stream.  It  corroded  the  boilers  of  another  factory 
below,  which  used  water  from  the  stream  for  steam  purposes. 
The  upper  manufacturer  was  enjoined.  Merrifield  v.  Lombard, 
13  Allen,  16  ;  S.  C,  90  Am.  Dec.  172.  A  manufactory  of  cop- 
per in  one  case  and  of  lead  in  another,  gave  off  vapors  which, 
were  carried  by  the  winds  upon  the  lands  of  another  and  injured 
growing  crops,  fruit  trees  and  flowers.  They  had  to  close  down. 
St.  Helens  Smelting  Co.  v.  Tipping,  11 H.  L.  Cas.  642 ;  App.  of 
Penn.  Lead  Co.,  96  Penn.  St.  116 ;  S.  0.,  42  Am.  Eep.  534.  A 
brewer  bored  a  deep  well  and  got  water  for  use  in  making  his 
ale.  There  was  no  running  stream  below.  His  neighbor  had  a 
similar  well,  but  used  it  as  a  sink.  The  sewerage  percolated  the 
brewer's  lands,  and  polluted  the  water  so  it  could  not  be  used  in 
making  ale.  The  brewer  was  protected  in  the  use  of  his  welL 
Ballard  v.  Tomlinson,  L.  R.,  29  Ch.  Div.  115 ;  S.  C,  24  Am.  Law 
Beg.  634.     The  Standard  Oil  Company  stored  oil  in  its  warehouse. 
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The  oil  barrels  leaked.  This  leakage  soaking  into  the  earth  per- 
colated Mr.  Kinnaird's  land  and  ruined  his  spring.  It  was  held 
the  company  had  no  right  to  thus  use  its  property.  Kinnaird  v. 
Standard  Oil  Co.,  89  Ky.  468;  S.  C,  25  Am.  St.  Rep.  545.  A 
«ilk  maker  required  water  of  great  softness  and  purity  to  wash 
and  dye  his  silks.  He  got  it  out  of  the  "  Chamot."  A  public 
water  company  built  a  reservoir  above,  and  so  collected  the  water 
that  when  it  was  discharged  the  purity  of  the  water  was  affected. 
The  company  had  to  quit.  Clowes  v.  Staffordshire,  etc.,  Co.,  L. 
R.,  8  Ch.  App.  Cas.  126 ;  Gould  on  Waters,  §  219 ;  Acquaenock 
Water  Co.  v.  Watson,  29  N.  J.  Eq.  372. 

Although  the  precise  question  determined  in  this  case  has  not 
hitherto  been  necessarily  involved  in  the  decision  of  any  case,  it 
has,  nevertheless,  been  considered  by  some  of  the  courts.  In 
Hudson  River  Tel.  Co.  v.  Watervliet  T.  &  R.  R.  Co.,  32  K.  R 
Rep.  148,  decided  in  1892,  the  Court  of  Appeals  of  the  state  of 
New  York  expressed  its  views  as  follows :  "  The  defendant  insists 
that  it  has  an  equal  right  with  plaintiff  to  make  use  of  this  prop- 
-erty,  or  law  of  nature,  in  the  conduct  of  its  business,  just  as  all 
are  entitled  to  the  common  use  of  the  air  and  light  of  the  heavens^ 
which,  in  a  certain  sense,  is  undoubtedly  true.  But  the  defend- 
ant does  something  more.  It  does  not  leave  the  natural  forces  of 
matter  free  to  act,  unaffected  by  any  interferences  on  its  part 
It  generates  and  accumulates  electricity  in  large  and  turbulent 
quantities,  and  then  allows  it  to  escape  upon  the  premises  occu- 
pied by  the  plaintiff,  to  its  damage.  We  are  not  prepared  to 
hold  that  a  person,  even  in  the  prosecution  of  a  lawful  trade,  or 
business,  upon  its  own  land,  can  gather  there  by  artificial  means, 
a  natural  element  like  electricity,  and  discharge  it  in  such  volume 
that,  owing  to  the  conductive  properties  of  the  earth,  it  will  be 
conveyed  upon  the  grounds  of  his  neighbor  with  such  force,  and 
to  such  an  extent,  as  to  break  up  his  business  or  impair  the  value 
of  his  property,  and  not  be  held  responsible  for  the  resulting 
injury.  The  possibilities  of  the  manifold  industrial  and  com- 
mercial uses  to  which  electricity  may  eventually  be  adapted,  and 
which  are  even  now  foreshadowed  by  the  achievements  of 
science,  are  so  great  as  to  lead  us  to  hesitate  before  declaring  an 
exemption  from  liability  in  such  a  case.  It  is  diiBcult  to  see  how 
responsibility  is  diminished  or  avoided  because  the  actor  is  aided 
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in  the  accomplishment  of  the  result  by  a  natm^l  law.  It  is  not 
the  operation  of  the  law  to  which  plaintiff  objects,  but  the  projeo- 
tion  upon  its  premises  bj  unnatural  and  artificial  causes  of 
an  electric  current  in  such  a  manner,  and  with  such  intensity  as 
to  materially  injure  its  property.  It  cannot  be  questioned  that 
one  has  the  right  to  accumulate  water  upon  his  own  real  property 
and  use  it  for  a  motive  power ;  but  he  cannot  discharge  it  there 
in  such  quantities  that,  by  the  action  of  physical  forces,  it 
will  inundate  his  neighbor's  lands  and  destroy  his  property ; 
and  shield  himself  from  liability  by  the  plea  that  it  was  not 
his  act,  but  an  inexorable  law  of  nature  that  caused  the 
damage.  Except  where  the  franchise  is  to  be  exercised  for 
the  benefit  of  the  public,  the  corporate  character  of  the  aggressor 
cfim  make  no  difference.  The  legislative  authority  is  required  to 
enable  it  to  do  business  in  its  corporate  form  ;  but  such  authority 
carries  with  it  no  lawful  right  to  do  an  act  which  would  be  a  tres- 
pass if  done  by  a  private  person  conducting  a  like  business.  If 
either  collects  for  pleasure  or  profit  the  subtle  and  imperceptible 
electric  fluid  there  would  seem  to  be  no  great  hardship  in  impos^ 
ing  upon  it,  or  him,  the  same  duty  which  is  exacted  of  the  owner 
of  the  accumulated  water  power  —  that  of  providing  artificial 
conduit  for  the  artificial  product,  if  necessary  to  prevent  injury 
to  others."  The  opinion  of  the  Supreme  Court  of  New  York  was 
to  the  same  effect.  An  English  judge,  in  a  recent  case,  has  thus 
stated  his  views :  "  But,  after  reflecting  much  on  the  merits  of 
the  case,  on  the  argument  addressed  to  me,  and  on  the  peculiarity 
of  an  electric  current,  as  distinguished  from  every  other  power,  I 
fail  to  see  any  reason  why  the  principle  should  not  be  applied  to 
it.  I  cannot  see  my  way  to  hold  that  a  man  who  has  created,  or^ 
if  that  be  inaccurate,  called  into  special  existence,  an  electric  cur- 
rent for  his  own  purposes,  and  who  discharges  it  into  the  earth 
beyond  his  control,  is  not  as  responsible  for  damages  which  that 
current  does  to  his  neighbor  as  he  would  have  been  if  instead  he 
had  discharged  a  stream  of  water.  The  electric  current  may  be 
more  erratic  than  water,  and  it  may  be  more  difficult  to  calculate 
or  to  control  its  direction  or  force ;  but  when  once  it  is  established 
that  the  particular  current  is  the  creation  of,  or  owes  its  special  exist* 
ence  to,  the  defendant,  and  is  discharged  by  him,  I  hold  that  if  it 
finds  its  way  onto  his  neighbor's  land,  and  there  damages  the  neigh- 
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bor,  the  latter  has  a  cause  of  action."  Nat.  Tel.  Co.  v.  Baker,  (1893) 
2  Ch.  201.  The  same  doctrine  is  maintained  by  Judge  Taft, 
then  judge  of  the  Superior  Court  of  Cincinnati,  and  now  a 
justice  of  the  Federal  Circuit  Court  of  Appeals,  in  the  case  of 
the  City  &  Suburban  Tel.  Assn.  v.  The  Cincinnati  Inclined 
Plane  Ey.  Co.  The  injury  by  conduction  constitutes  such  inva- 
sion or  taking  of  plaintifPs  property  as  renders  the  defendant 
liable  for  the  damage  done.  It  is  a  direct  and  immediate  result 
of  defendant's  injurious  act.  It  imposes  a  burden  upon  plaintiff's 
property  that  impairs  its  use  and  value.  The  loss  is  fixed  and 
definite  in  amount.  It  can  make  no  difference  that  no  material 
thing  was  taken,  or  that  the  loss  resulted,  not  from  contact  of 
material  things,  but  through  the  agency  of  the  subtle  and  impalp- 
able electric  fluid.  The  important  consideration  is  that  a  thing 
of  value  has  been  taken  from  plaintiff  for  the  benefit  of  defend- 
ant as  the  representative  of  the  public,  and  for  that  thing  com- 
pensation must  be  made.  It  is  a  plain  dictate  of  justice  that  the 
public,  not  the  individual  citizen,  should  bear  the  burdens  imposed 
upon  private  property  for  the  public  benefit.  That  defendant's 
act  may  have  been  authorized  and  lawful  can  make  no  difference. 
The  legislature  has  not  the  power  (except,  perhaps,  as  to  corporate 
franchises)  to  authorize,  and  in  this  case  it  has  not  undertaken  to 
authorize,  the  taking  of  private  property  for  the  public  use  with- 
out compensation.  Says  Mr,  Taylor  on  Corporations  :  "  To  con- 
stitute a  taking  of  property  it  is  not  necessary  that  any  material 
thing  be  actually  taken  ;  it  is  enough  if  any  right  of  the  owner 
respecting  the  thing  owned  be  impaired,  so  that  he  cannot  apply 
the  thing  to  all  the  uses  of  which  it  was  formerly  capable.  The 
legislature  cannot  authorize  either  a  direct  or  a  consequential 
taking  or  injury  to  property  without  compensation;  and  if  a 
corporation  voluntarily,  for  its  own  benefit,  so  constructs  a  work 
as  necessarily  to  injure  the  property  (i.  e.,  the  thing  owned)  of 
an  individual,  or  deprive  him  of  any  right  he  may  possess 
regarding  the  thing  which  he  owns,  or  his  rights  therein,  it 
will  be  bound  to  compensate  him  for  his  damages,  even  though  the 
work  be  properly  and  lawfully  constructed."  Taylor  on  Corp. 
§§  173,  473,  and  numerous  cases  cited.  Mr.  Lewis,  in  his  late 
exhaustive  work  on  Eminent  Domain,  sums  up  the  doctrine  in 
these  words :  ^^  What  possible  distinction  can  there  be  between  the 
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actual  taking  of  my  property,  or  a  part  of  it,  and  occupying  it  for 
the  erection  of  a  railroad  track,  or  a  gaa  house,  and  invading  it  by 
an  o/gency  that  operates  as  an  actual  abridgment  of  its  beneficial 
use,  and  possibly  a  complete  and  practical  ouster?"  §  152- 
'^  An  act  which  autliorizes  a  particular  business  at  a  particular 
place,  which  necessarily  defiled  the  air,  so  as  to  create  a  nuisance, 
would  be  void,  unless  it  was  for  the  public  use,  and,  if  for  public 
use,  such  as  manufacturing  gas  for  a  city,  would  be  subject  to  the 
constitutional  limitation  of  making  compensation."  Lewis  on 
Em.  Dom.  §  152 ;  see  lb.  §§  65,  67, 149.  Says  Mr.  Wood  in  hifr 
work  on  Nuisances :  "  Wherever  the  exercise  of  the  right  (asserted) 
operates  to  destroy  an  easement  incident  to  real  property,  or 
(jmuywrita  to  an  actual  physical  invasion  of  the  property  by  some 
agency  that  produces  injury  thereto,  or  imposes  a  burden  thereon 
—  this  is  taking  of  property."  §  762.  And  further:  "The 
legislature  cannot  confer  upon  a  corporation  the  right  to  do  any 
act  that  imposes  a  burden  upon  the  property  of  others  that 
amounts  to  an  actual  taking  of  property  for  public  purposes,  so 
as  to  exempt  such  corporation  from  liabUity  for  aJl  damages  that 
may  result  from  the  exercise  of  their  franchise,  that,  in  law^ 
amounts  to  a  taking  of  property."  Wood  Nuis.  §  759.  See, 
also.  Gray  v.  Knoxville,  85  Tenn.  99 ;  Street  Ry.  Co.  v.  Doyle,  88 
Tenn.  747 ;  Myers  v.  St.  Louis,  82  Mo.  378 ;  Abendroth  v.  Man- 
hattan Ey.,  122  N.  Y.  1 ;  19  Am.  St.  Eep.  461. 

The  injury  by  conduction  does  not  belong  to  that  class  of 
^  consequential  injuries  "  or  "  inconveniences  "  which,  it  is  said, 
must  be  borne  in  ordinary  cases  without  compensation,  as  the 
penalty  and  price  of  living  in  cities  and  enjoying  the  conveniences 
and  comforts  of  civilized  life.  These  are  usually  of  such  cliar- 
acter  as  to  affect  the  community  generally,  and  are,  therefore,  in 
a  sense,  borne  by  the  public.  The  damages  thereby  inflicted  are, 
moreover,  not  of  easy  and  satisfactory  computation.  Here  the 
injury  is  the  direct  result  of  an  injurious  act,  and  of  a  graver 
character  than  a  mere  inconvenience.  It  affects  a  single  person 
seriously,  and  the  community  only  incidentally.  The  loss 
inflicted  is  definite  in  amount.  We  respectfully  dissent  from 
the  view  expressed  by^  Judge  Brown,  in  the  injunction  case 
between  these  companies,  where  he  classes  this  injury  with  the 
inconveniences  that  result  from  the  ^^  smoke  that  fills  our  lungs 
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and  soils  our  garments,  the  dust  that  enters  our  dwellings  and 
stores  and  damages  our  furniture,  the  noxious  odors  that  assault 
our  nostrils,  the  impure  water  we  are  sometimes  compelled- to 
drink,"  which,  he  says,  '^  are  the  necessary  penalties  we  pay  for 
living  in  cities,  but  in  ordinary  cases  there  is  no  legal  remedy  for 
the  evil."  Cumberland  Tel.  &  Tel.  Co.  v.  United  Electric  E. 
Co.,  42  Fed.  Kep.  273.  This  is  not,  in  our  opinion,  an  ordinary 
case,  in  which  compensation  should  be  denied,  even  if  it  is  classed 
as  an  ^^  inconvenience  "  or  "  consequential  injury." 

It  has  been  suggested  that  the  electric  railway  companies  may 
be  subjected  to  multiplicity  of  suits  under  this  decision,  that  may 
be  inconvenient  and  expensive  for  tlie  railway  companies ;  but  it 
constitutes  no  defense  to  their  liability  for  the  value  of  private 
property  taken  for  their  use.  Besides,  the  inconvenience  is  not  all 
on  one  side.  It  might  prove  equally  inconvenient  for  the  citizen 
to  have  his  right  to  maintain  a  telephone  at  his  house  or  place  of 
business  placed  at  the  mercy  of  the  electric  railway  companies. 

One  question  remains :  Was  it  plaintiffs  legal  duty,  upon  the 
institution  of  defendant's  electric  system,  to  protect  itself  against 
the  injurious  consequences,  by  making,  at  its  own  ultimate  cost, 
such  changes  in  its  pre-existing  plant  as  would  obviate  the  effects 
of  conduction,  e.  g.,  by  putting  in  the  "  McLeuer  device  ? "  We 
answer  this  question  in  the  negative.  The  defendant  must  take 
care  of  the  reasonable  and  natural  consequences  of  its  own  acts. 
The  plaintiif,  being  in  the  lawful  possession  and  enjoyment  of  its 
own  property,  was  under  no  obligation  to  take  notice  of  defend- 
ant's approach  or  to  get  out  of  its  path.  Judge  Bbown  says  in 
his  opinion  in  the  injunction  case :  '^  If,  in  the  case  under  consid- 
eration, it  were  shown  that  the  double  trolley  would  obviate  the 
injury  to  complainant  without  exposing  defendants  or  the  public 
to  any  great  inconvenience,  or  a  large  expense,  we  think  it  would 
be  their  duty  to  make  use  of  it,  and  should  have  no  doubt  of  our 
power  to  aid  the  complainant  by  an  injunction."  This  is  correct 
as  regards  the  application  for  an  injunction,  but  if  it  is  to  be 
understood  as  holding  that  defendant  would  not  be  liable  for  the 
loss  by  conduction,  if  plaintiff  could  apply  the  cheaper  remedy, 
then  we  dissent  from  the  view  expressed.  The  plaintiff  can  only 
recover  such  loss  as  necessarily  resulted  to  it  from  defendant's  act. 
It  must  use  due  diligence  to  prevent  unnecessary  loss.     The  fact 
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that  plaintifi  could  apply  the  cheaper  remedy  would  affect  the 
amount  of  its  recovery,  but  not  the  fact  of  defendant's  liability. 
The  right  of  the  owner  for  compensation  for  his  proporty,  taken 
for  public  use,  does  not  depend  upon  any  consideration  of  this 
sort. 

We  have  been  referred  to  some  cases  that  maintain  views  in 
apparent  conflict  with  those  expressed  herein.  It  is  suf&cient  to 
say  of  these  cases  that  the  New  York  and  Ohio  cases  were  decided 
chiefly  upon  consideration  of  particular  statutes.  Ry.  Co.  v.  Tel. 
Assn.,  48  Ohio  St.  390.  They  were,  without  exception,  injunction 
cases,  in  which  the  telephone  companies  appeared  at  great  disad- 
vantage, as  seeking  to  obstruct  the  path  of  progress,  and  to  debar 
the  public  of  a  great  convenience.  In  that  contest  the  telephone 
companies  sought  to  take  the  lives  of  the  electric  railway  com- 
panies. Here  the  question  is  one  of  liability  for  a  sum  that  would 
impose  no  serious  hardship  upon  either  party  to  bear.  In  none 
of  the  cases  was  the  question  here  decided  necessarily  involved. 
It  was  discussed,  however,  by  some  of  the  courts.  It  was  per- 
fectly clear  in  the  injunction  cases  that  the  telephone  companies 
were  not  threatened  with  irreparable  injury.  They  had  an  ade- 
quate remedy  by  suit  at  law  for  damages.  On  the  other  hand,  to 
have  enjoined  the  itdlway  companies  would  have  inflicted  irre- 
parable injury  upon  them  and  the  public. 

As  the  result  upon  the  whole  case,  the  judgment  below  is 
affirmed  as  to  the  loss  by  induction,  and  reversed  in  all  other 
I'espects.  And  upon  the  written  stipulation  of  the  parties  that 
final  judgment  shall  be  entered  here,  there  will  be  entered  in  this 
court  judgment  in  favor  of  plaintiff  and  against  the  defendant  for 
$3,660.58  for  loss  by  conduction,  and  $816  for  loss  by  conflict 
of  poles  and  wires,  with  interest  from  date  expended,  and  all  costs 
of  this  cause. 

Judge  Caldwell  concurs  in  the  result  of  this  opinion  on  the 
question  of  conflict  of  poles  and  wires,  and  on  the  question  of 
induction,  but  does  not  agree  on  the  question  of  conduction. 

Wilkes,  J.  (dissenting).  I  concur  in  the  opinion  of  the 
majority  as  to  the  liability  of  the  electric  railway  company  for 
damages  for  the  interference  of  the  poles  and  wires  of  the  railroad 
company  with  those  of  the  telephone  company  on  Main  street, 
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East  Kashville,  upon  the  ground  upon  which  it  is  placed  by  the 
majority ;  I  ako  concur  with  the  majority  as  to  the  liability  of 
the  railroad  company  for  all  damages  caused  by  conduction,  and 
think  the  conclusion  can  properly  be  arrived  at  upon  the  grounds 
taken  by  the  majority;  but  I  am  unable  to  concur  with  the 
majority  that  the  use  of  the  streets  by  an  electric  railway  com- 
pany is  an  ordinary  use  of  the  streets  in  the  sense  of  the  statute 
and  charter  provisions.  The  use  of  a  street,  in  its  broad  sense,  is 
the  purpose  or  object  of  the  street.  This  is  simply  to  furnish  a 
highway  or  passageway  from  one  portion  of  the  city  to  another, 
and  from  one  man's  premises  to  another.  But  this  highway  may 
be  used  for  this  purpose  in  many  different  modes.  It  may  be 
used  by  foot  passengers,  by  horses,  by  carriages,  by  wagons  or  by 
street  cars  drawn  by  animal  power.  These  are  all  ordinary  or 
common  uses,  and  have  been  from  time  immemorial.  What  is 
then  the  ordinary  or  legitimate  use  of  the  street  ?  We  should 
say,  in  the  words  of  Mr.  Lewis  in  6  Am.  R.  R.  &  Corp.  Rep. 
326 :  "  First.  The  right  of  passage,  the  right  of  each  member  of 
the  community  to  use  the  street  for  travel  on  foot,  with  animals, 
or  in  vehicles  drawn  by  animals,  including  the  right  to  such  new 
modes  of  conveyance  as  are  adapted  to  the  ordinary  surface  of 
the  highway,  and  are  free  to  be  employed  by  any  member  of  the 
community.  Second.  The  right  to  improve  the  street  for  the 
purpose  of  facilitating  the  right  of  passage,  as  by  grading,  paving, 
draining,  lighting,  etc.  Third.  The  right,  sanctioned  by  long 
usage  and  acquiescence  and  by  frequent  judicial  recognition,  to 
lay  sewers,  gas  pipes  and  water  pipes  beneath  the  surface,  for  use 
not  only  in  connection  v^ith  the  right  of  passage,  but  also  in  con- 
nection with  the  abutting  property.  Fourth.  The  right,  possibly, 
to  use  the  space  beneath  the  surface  to  a  limited  extent  for  pipes 
or  other  appliances  to  distribute  any  article  of  convenience  or 
necessity  to  the  occupiers  of  abutting  property,  such  as  steam, 
petroleum,  hot  water,  electricity  and  the  like.  Fifth.  The  right, 
upheld  by  very  numerous  decisions,  of  laying  down  a  street  rail- 
road so  as  to  correspond  with  the  surface  of  the  street,  and  to  be 
operated  by  animal  power.  Beyond  this  the  authorities  do  not 
compel  us  to  go,  and  reason  and  justice  forbid." 

It  has  been  uniformly  held,  and  it  is  conceded,  that  an  ordinary 
horse  railway  is  an  ordinary  use  of  the  streets.     It  is  virtually  the 
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same  as  a  carriage  or  omnibus  line,  except  the  simple  fact  that 
the  street  car  is  confined  to  a  single  track,  while  other  vehicles 
may  pass  at  will  over  other  parts  of  the  street  between  the  pave- 
ments. 2  Dillon  Mun.  Corp.  722 ;  2  Am.  E.  E.  &  Corp.  Eep. 
55,  note.  This  court  has  held  that  a  dummy  line  is  a  new  use 
and  an  additional  servitude.  Street  Eailway  Co.  v.  Doyle,  4 
Pick.  751.  It  has  likewise  been  held  that  a  cable  car  line  is  an 
additional  servitude.  People  v.  Third  Avenue  Eailway  Co.,  112 
N.  Y^  396.  That  an  elevated  railway  is  a  new  use  has  also  been 
held  and  is  generally  conceded.  Thus  the  law  stands  as  to  the 
several  improvements  upon  the  ordinary  street  railroad.  Now, 
at  the  time  the  electric  car  system  was  inaugurated,  "  an  electric 
street  car  was  neither  usual  nor  common.  It  was  not  even  law- 
ful. Not  until  several  years  after  the  telephone  was  in  operation 
was  it  lawful  to  use  such  power  to  propel  street  railways.  A  net- 
work of  wires,  double  rows  of  poles,  cross  wires  and  long  wires 
charged  with  dangerous  currents  of  electricity,  constant  and  daz- 
zling  flashes  beneath  the  wheels ;  cars  running  swiftly,  without 
any  visible  means  of  propulsion  (the  most  alarming  form  of  loco- 
motion to  horses),  and  flashing  fire  all  the  while ;  noisy  machinery, 
and  all  unknown  to  former  ages,  and  not  allowable  by  special 
statute  only,  can  hardly  be  called  the  usual  and  common  or  ^  ordi- 
nary '  use  of  a  public  street."  I  think  the  practicable  test  to 
determine  whether  the  use  is  a  new  or  an  ordinary  use,  is  the 
character  and  kind  of  motive  power  used.  There  are  valid  and 
permanent  distinctions  between  different  sorts  of  traffic,  between 
a  railroad  which  conforms  to  the  surface  of  a  street  and  one 
which  does  not,  between  a  railroad  with  a  superstructure  and  one 
without  a  superstructure,  between  a  railroad  operated  by  animal 
power  and  one  operated  by  other  power.  The  march  of  inven- 
tion cannot  obliterate  these  distinctions,  nor  can  improvements 
and  variations  in  railroad  construction  and  operation.  All  of 
these  distinctions  can  be  applied  to  the  horse  railroad,  and  it  is 
capable  of  a  logical  and  permanent  distinction  from  all  other 
railroads.  The  one  particular  which  distinguishes  it  from  all 
other  railroads  is  the  motive  power.  Other  railroads  may  be 
operated  on  tlie  same  sort  of  tracks ;  other  railroads  may  be 
operated  without  a  superstructure,  or  may  be  confined  to  street 
passenger  traffic,  but  animal  power  is  animal  power  for  all  time^ 
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and  no  other  form  of  power  can  be  confounded  with  it.  In  all 
the  early  horse  railroad  decisions,  the  identity  of  the  motive 
power  with  that  applied  to  ordinary  vehicles  was  especially  relied 
upon.  The  moment  this  basis  of  distinction  is  set  aside,  that 
moment  the  whole  subject  is  thrown  into  inextricable  confusion. 
If  the  steam  motor  is  allowed,  then  there  is  no  resting  place 
between  the  smallest  motor  and  the  largest  locomotive. 

While  I  think  the  reason  of  the  rule  is  that  the  electric  car 
line  is  a  new  use  and  additional  servitude,  I  do  not  consider  that 
the  question  is  settled  to  the  contrary  by  the  authorities.  I 
recognize  the  number  of  authorities  cited  by  the  majority 
opinion.  Only  two  of  them  are  decisions  of  courts  of  last  resort 
(Cincinnati  Inclined  Eoad  v.  Telephone  Association,  12  L.  E.  A. 
634 ;  Hudson  Eiver  Tel.  Co.  v.  Watervliet  Tel.  &  E.  E.  Co.,  32 
K.  E.  Eep.  148),  and  these  were  upon  statutes  and  charters  dif- 
ferent from  ours  and  having  peculiar  provisions.  Moreover,  all 
the  cases  were  applications  in  equity  for  an  injunction  by  the 
telephone  company,  in  which  it  was  necessary  to  show  not  only 
that  the  telephones  were  wrongfully  interfered  with  and  injured, 
but  also  that  the  remedy  at  law  was  inadequate,  and  the  injury 
not  susceptible  of  being  righted  by  an  action  at  law  for  dam- 
ages. The  action  being  brought  by  the  telephone  companies,  the 
result  was  that  in  most  cases  the  injunctions  were  refused.  But 
the  text  writers  agree  that  the  question,  as  between  the  telephone 
and  railways,  is  still  open  and  unsettled,  and  they  incline  to  the 
view  that  the  electric  car  system  is  a  new  use  and  additional 
servitude.  Keasbey  Elect.  Wires,  153  ;  Thomp.  Elect.  64 ;  Booth 
St  Ey.  Law,  §  135 ;  6  Am,  E.  E.  &  Corp.  Eep.  336 ;  2  Dillon 
Mun.  Corp.  (2d  ed.)  892 ;  2  Am,  E.  E.  &  Corp.  Eep,  57.  In  this 
case,  for  the  first  time,  the  naked  question  of  law  is  presented, 
untrammeled  by  the  considerations  which  applications  for  injunc- 
tions in  advance  involve.  The  present  case  is  one  at  law,  to 
recover  damages  which  have  been  sustained,  and  the  cases  cited 
and  relied  on  by  the  majority  are  not  conclusive.  Holding  to 
this  view,  I  am  of  opinion  the  electric  company  is  liable  for  all 
damages  caused  to  the  telephone  plant,  and  the  judgment  of  the 
court  below  should  be  reversed,  and  judgment  given  here  for  the 
several  amounts  claimed. 

I  concur  in  this  opinion.    Bbight,  8p.  J. 
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Snodgsass,  J.  (dissenting).  I  cannot  agree  with  the  majority 
of  the  court  as  to  liability  of  defendant  for  injury  by  conflict  of 
poles  on  the  streets,  and  my  disagreement  is  based  upon  the 
ground  that  defendant's  use  of  the  street,  being  the  dominant  use 
for  a  proper  street  purpose,  and  the  city  having  in  fact  authorized 
and  directed  the  erection  of  the  electric  railway  poles  where 
placed,  the  telephone  company,  whose  occupation  of  the  street, 
while  a  lawful  and  permissiye  ono,  was  nevertheless  not  a  street 
use  proper,  cannot  complain  because  the  poles  of  the  electric  rail- 
way company  were  placed  on  one  side  of  the  street  when,  in  fact, 
they  might  have  been  placed  on  the  other.  The  telephone  com- 
pany can  no  more  complain  of  this  than  could  any  other  property 
holder  on  that  side  of  the  street  complain  because  poles  were  not 
located  on  the  other.  If  so,  when  such  poles  are  placed  in  front 
of  buildings  constructed  on  one  side  of  the  street,  opposite  which 
there  are  none,  the  owners  of  the  buildmg  may  then  rightfully 
complain  that  the  poles  should  have  been  placed  on  the  other  side, 
and  in  front  of  the  vacant  property,  a  clearly  inadmissible  claim. 

It  being  clear  that  the  telephone  company  is  on  the  streets 
merely  by  permission,  and  that  their  occupancy  is  subordinate  to 
any  street  use  to  which  the  city  might  wish  to  devote  tlie  streets, 
when  the  city  has  undertaken  to  use  them  for  electric  railway 
purposes  it  cannot  be  hindered  in  doing  so,  nor  can  the  telephone 
company  claim  damages  for  such  use  authorized  and  directed  by 
the  city.  The  concession  or  determination  that  the  electric  rail- 
road use  is  a  proper  street  use  is  conclusive  of  that  question,  and 
neither  the  city  nor  the  company  can  be  mad&  by  the  telephone 
company  to  select  one  side  rather  than  another  of  the  street  for 
placing  the  poles,  or  pay  damages  if  it  does  not  do  so.  On  this 
theory  alone,  too,  is  based  the  other  conclusion  of  the  majority 
that  the  defendant  is  not  liable  for  damages  caused  by  induction. 
If  not  liable  for  one  it  is  not  for  the  other.  Properly  considered, 
the  two  conclusions  are  necessarily  in  conflict. 

It  will  not  do  to  say  the  city  can  let  the  electric  railway  com- 
pany run  its  wires  parallel  with  the  wires  of  the  telephone  com- 
pany on  the  streets  so  as  to  destroy  the  use  of  the  latter  wires 
and  not  be  liable,  and  cannot  let  it  erect  street  railway  poles  and 
wires  in  contact  with  them  without  being  liable.  The  right  to 
permit  the  erection  of  poles  includes  the  right  to  permit  it  any* 
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where  the  poles  can  be  properly  erected,  at  the  discretion  of  the 
city.  It  cannot  be  made,  directly  or  indirectly,  by  imposition  of 
jpenaity  in  damages  on  its  grantee,  to  choose  a  particular  side  of 
flie  street.  The  railway  use  being  a  street  use,  the  telephone 
company's  rights,  granted  in  subserviency  thereto,  must  yield  to 
tho  claim  of  the  city  and  its  grantee  for  street  service.  In  this 
connection  it  must  not  be  forgotten  that  though,  under  the  act  of 
1386,  it  was  permitted  to  telephone  companies  to  construct  their 
lines  along  and  over  the  public  highways  and  streets,  it  was  not 
intended  thereby  to  recognize  such  use  as  a  proper  roadway  or 
street  use,  for  it  was  in  the  same  act  provided  that  this  permission 
was  granted  upon  the  condition  that  the  ordinary  use  of  such 
pubUc  highways,  streets,  etc.,  be  not  thereby  obstructed.  It  is, 
of  course,  too  clear  for  argument  that  it  is  not  a  necessity  for  the 
operation  of  a  telephone  line,  that  it  be  erected  in  the  streets.  It 
as  a  convenience  to  it,  of  course,  and  the  permission  it  obtained 
through  legislation  was  a  very  desirable  one,  but  it  did  not  obtain 
it  upon  any  theory  that  it  was  a  street  use,  nor  (;an  any  such  claim 
be  made  for  it.  With  or  without  the  act,  therefore,  it  is  a  sub- 
ordinate use,  permissive  only  for  convenience,  and  must  yield  to 
any  claim  of  tho  public  for  legitimate  street  uses,  of  which  the 
electric  railway  is  one. 

On  the  main  point  in  controversy — the  right  of  damages  for 
injuries  inflicted  by  conduction  —  I  also  disagree  with  the  majority. 
The  majority  opinion  is  founded,  and  can  be  founded,  alone  on 
the  idea  that  the  complainant  has  the  natural  right  to  the  use  of 
the  earth  as  a  return  circuit,  for  the  complainant  does  not  profess 
to  own  the  intervening  earth  between  points  where  its  wires  on 
the  premises  of  its  several  subscribers  are  buried  and  its  plant. 
It  is  only  in  consequence  of  this  use  of  the  earth,  and  its  natural 
right  to  use  it,  that  the  telephone  company's  intersecting  locations 
at  various  places  are  of  value.  Disconnect  these  from  the  right 
to  use  the  adjacent  earth  owned  by  others  than  itself,  intervening 
between  these  points  and  its  '^  exchange,"  and  it  has  no  valuable 
property  in  its  buried  wires  on  the  premises  of  subscribers.  So 
that,  in  order  to  deny  the  defendant  the  right  to  use  the  earth  for 
a  return  circuit,  this  very  right  must  be  conceded  to  complain- 
ant. And  it  must  logically  be  conceded  that,  having  first  taken 
possession,  it  has  acquired  a  monopoly  of  the  earth. 
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The  position  destroys  itself,  for  it  must,  to  be  tme,  assume  the 
existence  of  a  right  in  one  which  has  to  be  taken  for  granted  in 
order  to  disprove  that  the  same  right  exists  in  another.  It  is  no 
answer  to  this  to  say  that  complainant  has  a  natural  current,  not 
disturbing  electrical  conditions,  or  a  harmless  current.  It  is  not 
A  natural  current,  but  an  artificial  one,  depending  for  its  existence 
on  the  generation  and  specific  direction  of  increased  electric  fluids 
and  along  an  artificial  channel.  It  is  not  harmless  any  more  than 
the  other,  except  that  it  is  not  powerful  enough  to  overcome  or 
practically  interfere  with  the  other,  and  in  the  sense  that,  in  this 
contact,  it  produces  no  obviously  injurious  results.  But  it  is 
unnatural,  and  the  hurtful  or  harmless  character,  as  compared  to 
the  other,  is  different  in  degree  merely,  and  not  in  kind,  as  both 
are  alike  artificial  and  powerful. 

No  scientist  has  yet  been  able  to  show  how  or  where  the  injuri- 
ous contact  first  occurs.  Whether  it  originates  on  the  land  where 
the  wires  are  buried,  or  elsewhere  on  the  circuit,  and  pursues  its 
ontire  round,  is  a  matter  of  speculation  merely.  The  hurtful 
overflow  or  disturbance  may,  in  fact,  originate  at  a  point  entirely 
away  from  the  telephone  wire's  intersection  with  the  earth,  and 
on  land  which  the  telephone  company  does  not  claim ;  but,  assum- 
ing the  contact  and  disturbance  to  commence  there,  then  it  coald 
not  work  an  injury,  unless,  in  connection  with  that  particular 
land,  the  complainant  had  undertaken  to  use  the  earth  away  from 
it  as  a  circuit ;  and  so  the  injury  is  not  to  the  specific  property, 
but  to  the  circuit  of  the  earth  thus  sought  to  be  appropriatcMl  and 
monopolized. 

Complainant's  use  of  the  earth  as  a  return  circuit  was,  of  course, 
on  the  theory  we  are  treating  it,  a  rightful  appropriation  by  com- 
plainant, because  that  of  a  property  of  the  earth  for  such  as  is 
common  to  all.  But  it  cannot,  for  that  very  reason,  be  an  exclu- 
flive  or  monopolistic  appropriation.  If  a  right  at  all,  it  can  only 
be  a  natural,  common  right,  and  cannot  be  asserted  against  the 
exercise  of  a  like  right  which  may  impair  it,  because  it  cannot  be 
exclusive  property ;  for  such  use  of  the  earth  as  may  be  made 
exclusive  by  monopolizing  can  never  be  recognized  as  property- 
Principles  deduced  from  cases  of  poisoned  air,  polluted  water, 
obstructed  light,  etc.,  are  inapplicable,  as  drawn  from  plausible 
but  faulty  analogies.     These  are  injuries  resulting  in  specific 
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places  to  persoBB  having  the  right  to  the  free  and  exclusive  enjoy* 
ment  of  so  much  of  these  elements  as  are  their  own  or  necessary 
to  their  own  use.  But  such  rights  cannot  be  enlarged,  and  these 
cases  made  appHcable  to  the  case  of  a  claim  to  use  the  earth  for 
a  special  benefit  from  point  of  contact  of  a  wire  (part  of  an  artifi- 
cial circuit)  on  one's  own  property,  to  any  other  remote  point 
through  lands  not  so  owned,  and  through  which  the  claimant 
could  acquire  right  of  way  only  by  natural  inheritance,  in  common 
with  all  mankind,  or  by  purchase.  If  the  right  exists  as  a  natural 
right,  it  must  be  common,  and  cannot  be  exclusive.  It  is  not  pre- 
tended by  complainant  that  it  has  been  acquired  by  purchase, 
and,  therefore,  it  does  not,  as  claimed  by  complainant,  exist  at  alL 
That  complainant's  private  property  is  not  a£Eected,  independently 
of  its  claim  to  the  use  of  the  earth  as  a  circuit,  is  manifest,  for  no 
electric  fluid  could  a£Eect  such  property  in  the  form  of  land  leased 
or  owned  by  complainant,  unless  the  circuit  —  the  artificial  cir- 
cuit —  was  established. 

The  effect  of  this  holding  of  the  majority  is  to  make  the  rail- 
road company  liable  for  injury  to  all  property  within  the  influence 
of  its  escaping  electric  current,  for  it  is  assumed  that  the  value  for 
telephonic  use  of  all  property  within  the  influence  of  this  current 
is  impaired.  If  this  be  true,  it  is  immaterial  whether  such  prop- 
erty is  now  being  so  used  or  not.  The  destruction  of  its  capability 
for  such  use  would  necessarily  give  the  right  to  damages.  It 
must  follow,  therefore,  upon  this  theory,  that  all  land  witiiin  the 
range  of  the  electric  influence  of  defendant's  circuit  is  impaired 
in  value,  though  not  a  foot  of  it  has  any  such  value  without  con- 
necting it  with  an  artificial  circuit.  This  injury,  it  appears  to  me, 
cannot,  in  fact,  result,  but  it  must  be  held  to  result  on  the  theory 
of  the  majority.  The  assumption  that  complainant  has  the  same 
right  to  the  use  of  the  electric  circuit  established  over  adjacent 
lands,  as  it  has  to  the  support  of  adjacent  land,  use  of  surround- 
ing air,  or  of  water,  distantly  flowing  and  finally  passing  through 
its  property,  is  obviously  fallacious,  because  all  these  are  natural 
elements  in  natural  condition,  ultimately  naturally  brought,  with- 
out artificial  means  or  special  appropriation  thereby,  for  com- 
plainant's use,  but  complainant's  claim  to  a  special  artificial  use 
of  the  earth  throughout  that  portion  claimed  by  it,  as  well  as  by 
others,  if  it  is  a  special  artificial  use,  is  not  helped  by  reference 
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to  natural  conditions,  under  which  his  right  to  the  enjoyment  of 
natural  elements  is  conceded.  For,  if  treated  as  a  natural  right, 
complainant's  claim  to  the  earth  as  a  circuit  cannot  exist  to  the 
exclusion  or  hindrance  of  an  equal  natural  right  in  another. 
The  proposition  is  clear  that  if  it  is  an  artificial  right,  complainant 
would  have  to  show  his  claim  to  so  much  of  the  earth  as  he  uses 
for  a  circuit  as  an  owner,  before,  in  any  event,  it  could  be  exclu- 
sive. This  he  does  not  pretend  to  do,  and,  on  this  account,  his 
claim  must  fail.  If  asserted  as  a  natural  right,  it  must  be  because 
it  is  common  and  not  exclusive.  It  must  fail  as  such,  because,  if 
sustained  at  all,  it  must  be  sustained  as  exclusive.  Complainant 
has,  therefore,  no  real  claim  of  ownership  or  superior  common 
right,  and,  on  this  ground,  his  claim  for  damages  should  be  denied. 

I  have  discussed  the  questions  involved  only  upon  principle, 
but  my  conclusions  on  both  propositions  are  sustained  by 
authority. 

The  first  proposition  is  directly  adjudged  by  the  courts  of  last 
resort  in  New  York  and  Ohio,  and  my  conclusion  as  to  the  second 
seems  to  have  the  approval  of  the  greater  number  of  courts 
which  have  considered  it,  though  not  altogether  in  theory. 

In  the  case  of  the  Hudson  Kiver  Telephone  Co.  v.  Watervliet 
Turnpike  &  R.  R.  Co.,  6  Am.  R.  R.  &  Corp.  Rep.  619,  decided 
by  the  Court  of  Appeals  in  1892,  and  reversing  the  decree  of  the 
Supreme  Court  of  New  York,  cited  by  the  majority,  it  was  held 
that  the  telephone  company's  use  of  the  street,  being  a  sub- 
ordinate one,  it  could  not  complain  of  injuries  inflicted  by  the 
overflowing  electric  current  of  the  railway  company,  because  its 
right  was  subordinate  to  that  of  the  railway  company.  To  the 
same  effect  is  the  case  of  Cincinnati  Inclined  Plane  Railway  Co, 
V.  City  &  Suburban  Telephone  Association,  4  Am.  R.  R.  &  Corp, 
Rep.  533,  decided  by  the  Supreme  Court  of  Ohio,  1891.  It  is 
proper  to  say,  too,  that  the  Supreme  Court  of  Ohio,  in  this  case, 
which  reversed  his  decree  therein  below,  has  not  adopted  the 
views  of  Judge  Taft,  elaborately  quoted  in  the  majority  opinion 
in  this  case ;  nor  do  the  conclusions  of  the  Supreme  Court  of 
Ohio  and  Court  of  Appeals  of  New  York,  differing  from  those  of 
Judge  Taft  and  the  Supreme  Court  of  New  York,  depend  upon 
statutes  or  the  form  of  the  action,  as  might  be  inferred  from  the 
majority  opinion.    It  is  true  that  these  cases  were  injunction 
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cases,  as  was  that  also  between  these  same  parties  in  this  case, 
reported  in  42  Federal  Reporter,  279,  cited  by  the  majority,  but  the 
questions  determined  in  tliem  adverse  €o  the  conclusions  of  the 
majority  in  this  case,  were  not  settled,  so  far  as  questions  we  are 
discussing  are  concerned,  upon  construction  of  statutes,  nor 
dependent  upon  form  of  action,  and  these  states,  therefore,  by 
decisions  of  their  courts  of  last  resort,  have  ranged  themselves  on 
the  other  side  of  the  question  than  that  taken  by  the  majority  of 
this  court.  The  weight  of  authority  is  against  the  holding  of  the 
majority  in  this  case.  I  have  not,  however,  attached  much  import- 
ance to  the  preponderance  of  decided  cases.  The  question  is 
practically  a  new  one ;  the  cases  on  it  are  few,  the  reasons  for 
each  often  different  from  the  others,  and  none  absolutely  conclu- 
sive.  I  have  preferred  to  rest  this  dissent  upon  its  own  reasoning.* 

1.  Damages  from  electrical  interference  — controversy  between  the 
telephone  companies  and  electric  railway  companies. —  The  principal 
case  is  an  important  contribution  to  the  law  of  electricity.  The  powerful  cur- 
rents used  in  the  operation  of  the  electric  railway  cause  serious  disturbance 
and  damage  to  telephone  companies  whose  lines  are  in  proximity  thereto, 
where  both  use  the  ground  for  a  return  circuit.  A  number  of  suits  have  been 
brought  by  the  telephone  companies  to  enjoin  such  interference.  The  only 
cases  that  have  been  decided  by  courts  of  last  resort  are  reported  in  this  series 
as  foUows:  Cincinnati  Inclined  Plane  R.  Ck).  v.  City  &  Suburban  Tel.  Assn., 
(Ohio)  4  Am.  R.  R.  &  Corp.  Rep.  638  (1891);  Hudson  River  Tel.  Co.  v.  Water- 
▼liet  Turnpike  &  R.  Co.,  (N.  T.)  6  Am.  R.  R.  &  Corp.  Rep.  619(1892).  In  the 
Ohio  case  the  injunction  was  denied,  though  the  telephone  company  was  first 
in  possession,  on  the  ground  that  the  electric  railway  was  a  legitimate,  though 
a  new  and  improved,  street  use,  and  that  the  grant  to  the  telephone  company 
was  subordinate  to  the  use  of  the  street  for  all  legitimate  street  purposes  then 
existing  or  thereafter  established.  This  was  held  as  a  matter  of  general  law, 
and  not  upon  the  construction  of  particular  statutes.  In  the  New  York  case 
the  same  result  was  reached,  but  upon  the  ground  that  the  grant  to  the  tele- 
phone company  was  made  expretsly  subject  to  the  right  of  the  railway  com- 
pany to  use  electricity  in  the  manner  it  did. 

There  have  been  a  number  of  nisi  prius  decisions  upon  the  same  question 
with  varying  results.  Most  of  these  are  unreported.  See  2  N.  W.  Law 
Rev.  100,  101;  Keasby  on  Electric  Wires,  189-153;  42  Fed.  Rep.  278.  So 
far  as  we  are  aware,  only  two  of  such  cases  have  been  reported,  and  in  both 
injunctions  were  denied,  but  upon  different  grounds.  Cumberland  Tel.  Sa 
Tel.  Co.  V.  United  Electric  R.  Co.,  42  Fed.  Rep.  278(1890);  National  Telephone 
Co.  V.  Baker,  (1898)  2  Ch.  186;  62  L.  J.  Ch.  699  (1898). 

*  Reported  in  29  S.  W.  Rep.  104. 
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In  the  former  of  these  cases,  Broitk,  J.,  now  of  the  Supreme  Court  of  the 
United  States,  sums  up  his  conclusions  as  follows :  **  The  substance  of  all  the 
cases  we  haye  met  with  in  the  examination  of  this  question — and  we  haye 
cited  but  a  small  fraction  of  them — is  that,  when  a  person  is  making  lawful 
use  of  his  own  property,  or  of  a  public  franchise,  in  such  a  manner  as  to  occa- 
sion injury  to  another,  the  question  of  his  liability  will  depend  upon  the  fact 
whether  he  has  made  use  of  the  means  which,  in  the  progress  of  science  and 
improyement,  haye  been  shown  by  experience  to  be  the  best ;  but  he  is  not 
bound  to  experiment  with  recent  inyentions,  not  generally  known,  or  to  adopt 
expensiye  deyices,  when  it  lies  in  the  power  of  the  person  injured  to  make  use 
himself  of  an  effectiye  and  inexpensiye  method  of  preyention.    Hoyt  y.  Jeffers, 
80  Mich.  181.    If,  in  the  case  under  consideration,  it  were  shown  that  the 
double  trolley  would  obyiate  the  injury  to  complainant  without  exposing  the 
defendants  or  the  public  to  any  great  inconyenience  or  large  expense,  we 
think  it  would  be  their  duty  to  make  use  of  it,  and  should  haye  no  doubt  of 
our  power  to  aid  th6  complainant  by  an  injunction ;  but,  as  the  proofs  show 
that  a  more  elfectiye  and  less  objectionable  and  expensiye  remedy  is  open  to 
the  complainant,  we  think  the  obligation  is  on  the  telephone  company  to  adopt 
it,  and  that  defendants  are  not  bound  to  indemnify  it ;  in  other  words,  that  the 
damage  incidentally  done  to  the  complainant  is  not  such  as  is  justly  charge- 
able  to  the  defendants.    Unless  we  are  to  hold  that  the  telephone  company 
has  a  monopoly  of  the  use  of  the  earth,  and  of  all  the  earth  within  the  city  of 
Kashyille,  for  its  feeble  current,  not  only  as  against  the  defendants,  but  as 
against  all  forms  of  electrical  energy  which,  in  the  progress  of  science  and 
inyention,  may  hereafter  require  its  use,  we  do  not  see  how  this  bill  can  be 
maintained.    We  place  o or  denial  of  an  in j  unction  upon  the  following  grounda : 
1.  That  the  defendants  are  making  lawful  use  of  a  franchise  conferred  upon 
them  by  the  state,  in  a  manner  contemplated  by  the  statute,  and  that  such  act 
cannot  be  considered  as  a  nuisance  in  itself.    2.  That  in  the  exercise  of  such 
franchise,  no  negligence  has  been  shown,  and  no  wanton  or  unnecessary  dis- 
regard of  the  rights  of  the  complainant.    8.  That  the  damages  occasioned  to 
the  complainant  are  not  the  direct  consequence  of  the  construction  of  the 
defendant's  roads,  but  are  incidental  damages  resulting  from  their  operation, 
&nd  are  not  recoyerable.    The  cases  inyoMng  this  principle  are  almost  innu- 
merable :  and  in  our  examination  of  them  we  are  satisfied  the  great  weight  of 
authority  bears  in  the  direction  we  haye  indicated." 

In  the  English  case,  the  suit  was  by  the  telephone  company  for  an  injunc- 
tion and  damages.  The  plaintiff  operated  a  telephone  system  in  Leeds,  and 
the  defendant  was  lessee  of  an  electric  railway  in  the  same  place.  The 
authority  to  the  defendant  contained  an  express  condition  that  nothing  should 
be  done  under  the  act  to  interfere  with  any  telegraph  line  of  the  postmaster- 
general.  The  court  held,  per  Kekbwich,  J.,  that,  under  the  rule  laid  down 
in  Rylands  y .  Fletcher,  L.  R. ,  8  n.  L.  830,  a  man  who  has  created  or  called 
into  existence  an  electric  current  for  his  own  purposes,  and  who  discharges  it 
into  the  earth  beyond  his  control,  is  responsible  for  the  damage  which  that 
current  does  to  his  neighbor,  but  the  court  found  that  the  acts  of  the  defend- 
ant were  authorized  by  act  of  parliament  which  contained  no  proyision  for 
compensation  and  made  no  saying  of  the  rights  of  the  plaintiff,  and  held  that 
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the  plaintiff  was,  therefore,  without  remedy.  The  court  says  :  "I cannot  see 
my  way  to  holding  that  a  man  who  has  created,  or,  if  that  be  inaccurate, 
called  into  special  existence,  an  electric  current  for  his  own  purposes,  and 
who  discharges  it  into  the  earth  beyond  his  control,  is  not  as  responsible  for 
damages  which  that  current  does  to  his  neighbor  as  he  would  have  been  if 
instead  he  had  discharged  a  stream  of  water.  The  electric  current  may  be 
more  erratic  than  water,  and  it  may  be  more  difficult  to  calculate  or  to  control 
its  direction  or  force,  but  when  once  it  is  established  that  the  particular  cur- 
rent is  the  creation  of,  or  owes  its  special  existence  to,  the  defendant  and  is 
discharged  by  him,  I  hold  that  if  it  finds  its  way  on  to  a  neighbor's  land;  and 
there  damages  the  neighbor,  the  latter  has  a  cause  for  action.  At  any  rate,  I 
think  that,  if  a  distinction  is  to  be  taken  between  this  and  other  forces  for  this 
purpose,  that  distinction  must  be  made  by  a  higher  tribunal,  and  not  by  a 
Judge  of  first  instance.  It  was  endeavored  to  be  argued  on  behalf  of  the  defend- 
ants that  the  current  injuring  the  defendants  was  only  port  of  the  general 
body  of  electricity  which  may  be  now  said  to  exist  everywhere,  and  to  be  pro- 
ceeding in  every  direction ;  but  the  effect  of  the  defendant's  operations  is  to 
collect  a  particular  portion  of  this  body,  and  to  discharge  it  into  the  earth  at 
«  particular  sx>ot,  and  there  can  be  no  doubt  but  that  the  disturbance  of  the 
plaintiff's  telephonic  system  is  caused  by  the  particular  quantity  thus 
discharged." 

To  the  point  that  it  was  plaintilTs  duty  to  put  in  a  metallic  return  circuit 
and  thus  obviate  the  disturbance,  the  court  said  :  "  The  man  who  complains 
of  his  land  being  thrown  out  of  cultivation  by  the  incursion  of  water  escaping 
from  his  neighbor's  reservoir  must  not  be  told  that  he  has  no  right  of  action 
because,  if  he  had  interposed  a  wall,  or  otherwise  taken  care  to  protect  himself, 
the  water  would  not  have  reached  his  land.  He  who  is  using  his  land  in  a 
natural  way  is  not  bound  to  take  extraordinary  precautions,  and  is  entitled  to 
rely  on  his  neighbor  also  using  his  land  in  a  natural  way,  or,  if  he  uses  it 
otherwise,  taking  extraordinary  precautions  to  prevent  damages  to  others 
therefrom.  There  is  no  doubt  a  body  of  evidence  to  show  that  a  system  dif- 
ferent from  that  adopted  by  the  plaintiff  has  been  adopted  elsewhere  with 
advantage,  and  may  possibly  prove  to  be  the  most  convenient,  though  mor« 
expensive,  for  them,  but  the  evidence  also  proves  that  their  present  system 
has  been  largely  adopted,  and  is  received  with  favor  by  many  competent  to 
form  an  opinion.  It  also  has  the  merit  of  economy.  They  are  carrying  on 
their  own  business  lawfully,  and  in  the  mode  which  they  deem  best,  and  I 
cannot  oblige  them  to  change  their  system  because  they  might  thereby  possi- 
bly enable  the  defendants  to  conduct  their  business  without  the  mischievous 
consequences  now  ensuing.  True  it  is  that  the  analogy  introduced  abovt 
fails  to  this  extent,  that  the  plaintiffs  are  using  their  land  for  an  extraordinary 
purpose,  but  admittedly  it  is  a  lawful  purpose,  and  though  under  an  obli- 
gation to  obviate  mischief  from  their  own  operations  to  their  neighbors,  they 
are  under  none,  in  my  judgment,  to  protect  themselves  from  the  defendant  or 
others.  The  outflow  from  one  reservoir  might  easily  destroy  another,  but,  so 
far  as  I  am  aware,  there  is  no  principle  or  authority  in  English  law  for  reject- 
ing a  claim  for  damage  by  the  owner  of  the  latter  on  the  ground  that  his 
user,  as  well  as  that  of  his  neighbor,  is  extraordinary." 
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To  the  contention  of  the  plaintiffs  that  the  defendants  were  not  protected  by 
their  statutory  powers  unless  they  have  acted  reasonably  in  the  exercise 
thereof,  and  have  done  their  best  to  avoid  injury  to  their  neighbors,  and  that 
they  had  not  done  so,  for  the  reason  that  it  was  shown  that  other  systems  were 
in  use  and  practicable  which  would  have  greatly  mitigated  or  altogether 
obviated  the  injury  to  the  plaintiffs,  the  court  answered:  "My  conclusion, 
from  the  evidence,  is  that  the  defendants'  system  is,  on  the  whole,  the  best 
which  practical  science  has  yet  discovered,  but  there  is  no  occasion  really  to 
go  as  far  as  this.  It  is  enough  to  say,  and  about  this  I  entertain  no  doubt, 
that  it  is  at  least  as  good  as  any  other,  and  has  been  proved  by  experience, 
especially  in  the  United  States,  where  there  have  been  larger  opportunities  for 
experiment  and  consideration,  to  be  as  likely  as  any  other  to  meet  the  require- 
ments of  traffic  and  the  convenience  of  all  concerned  in  the  protection  of  the 
site  of  tramways  for  the  use  of  legitimate  purposes  other  than  those  of  the 
tramway  undertaking.  It  cannot  be  that,  in  the  application  of  the  law  which 
I  am  now  considering,  the  court  is  bound  to  hold  a  railway  or  other  company 
liable  for  the  consequences  of  acts  done  under  statutory  powers  because  it  baa 
not  adopted  the  latest  inventions  of  ever-changing,  ever-advancing  scientific 
discovery.  It  is  surely  impossible,  with  any  regard  to  that  common  sense 
which,  after  all,  is  the  foundation  of  this  and  many  other  branches  of  the  law, 
to  say  that  a  railway  company  which  was  not  liable  last  year,  last  month,  or 
even  yesterday,  because,  until  then,  its  undertaking  was  carried  on  according 
to  rules  acknowledged  to  be  the  best.  Is  liable  now,  not  because  those  rules 
have  been  proved  to  be  altogether  wrong  in  practice  or  unscientific  in  prin- 
ciple, but  because  some  diligent  worker  in  this  department  has  discovered 
what  is  held  for  the  moment  to  be  a  large  improvement,  but  may  to-morrow 
turn  out  to  be  only  a  step  in  the  progress  of  further  advance;  and  yet  this 
might  be  the  necessary  conclusion  in  many  cases,  and,  indeed,  might  be  the 
necessary  conclusion  here,  if  I  were  driven  to  support  the  plaintiff's  claim  on 
the  ground  that  the  *  single  trolley  system,'  so  largely  approved  where  it  has 
been  largely  tried,  does  not  avail  the  defendants  as  a  proper  exercise  of  their 
statutory  powers  because  another  system  is  in  use,  and  apparently  in  success- 
ful use,  at  Buda-Pesth  or  elsewhere." 

We  have  quoted  at  length  from  this  case  because  it  is  the  only  English  case 
upon  the  subject,  and  because  it  discusses  in  a  clear  and  satisfactory  way  the 
question  at  issue  between  the  companies. 

In  State  ex  rel.  Wisconsin  Tel.  Co.  v.  Janesville  Street  R.  Co.,  9  Am.  R  R. 
&  Corp.  Rep,  819,  an  electric  railway  company  was  compelled  by  mandamus 
to  comply  with  an  ordinance  requiring  it  to  string  guard  wires  over  its  trolley 
wires  wherever  they  crossed  the  wires  of  the  telephone  company,  but  the 
question  of  electrical  interference  by  conduction  or  induction  was  not  involved. 

2.  Controversies  between  telephone  companies  and  electric  light 
companies,  as  to  interference  of  poles  and  wires  and  electric  currents. — 
The  result  of  the  decisions  so  far  is  that  where  a  telephone  company  has  set 
up  its  poles  and  wires  in  a  street  under  due  authority,  a  light  company  will 
be  enjoined  from  subsequently  so  placing  it4S  wires  as  to  interfere  with  the  wires 
of  the  former  company,  or  to  endanger  its  employees  or  impair  its  service. 
Nebraska  Telephone  Co.  v.  York  Gas  &  Electric  Light  Co.,  27  Neb.  284;  48 
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N.  W.  Rep.  126;  Ffeuis  Electric  Light  &  R.  Co.  y.  Southwestern  Tel.  &  TeL 
Co.,  (Tex.  av.  App.)  27  8.  W.  Rep.  902. 

8.  Controversies  between  different  electric  light  companies  as  to 
interference. — ^Where  two  electric  light  companies  are  authorized  to  occupy 
the  same  streets  with  their  poles  and  wires,  the  company  which  first  sets  up 
its  poles  and  wires  will  be  protected  by  injunction  from  interference,  by  the 
other  company  so  placing  its  wires  as  to  endanger  the  employees  of  the  first 
company  or  impair  the  efficiency  of  its  plant.  Rutland  Electric  Light  Co.  y. 
Marble  City  Electric  Light  Co.,  (Vt.)  8  Am.  R.  R.  &  Corp.  Rep.  157;  Con- 
solidated Electric  Light  Co.  y.  People's  Electric  Light  &  Gas  Co.,  94  Ala. 
872;  10  South.  Rep.  440.  In  the  last  case  it  is  said:  **  We  think  applied  elec- 
tricity has  been  long  enough  employed,  and  its  uses  and  dangers  sufficiently 
ascertained,  to  authorize  the  statement  of  certain  propositions  as  falling  within 
the  puryiew  of  common  knowledge.  Among  them,  may  we  not  state  the 
following?  (1)  Contact  with  electrical  conductors,  sufficiently  charged  to 
serye  the  purposes  of  city  illumination,  destroys  animal  life.  (2)  To  properly 
regulate  the  apparatus  for  distributing  electric  light  requires  that  the 
employees  or  servants  shall  ascend  the  poles  and  go  among  the  wires.  (8) 
Two  sets  of  wires,  occupying  the  same  space,  and  charged  from  different 
dynamos,  located  apart,  and  controlled  by  separate  and  independent  engi- 
neers, could  not  fail  to  be  dangerous  in  many  ways." 

4.  Electrical  interference  (generally. — ^We  believe  the  foregoing  sections 
embrace  all  the  reported  cases  on  the  subject  of  electrical  interference.  An 
interesting  article  by  A.  M.  Belfield  on  the  subject,  "  Is  Electrical  Inter- 
ference Actionable?"  will  be  foimd  in  2  N.  W.  LawRey.  99-112.  The  sub- 
ject is  also  discussed  in  Eeasby  on  Electric  Wires,  189-158. 
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(Supreme  Court  of  Ohio,  February  27,  1894.) 

OOBFOBATIONB.      PROPER  REMEDY  FOR  REFUSAL  TO  ISSUE  STOCK  CERTIFF- 

€ATB  TO  ONE  ENTITLED  THERETO.  When  the  proper  officers  of  a  priyate  cor- 
iwration  organized  for  profit  refuse  to  issue  a  certificate  to  a  person  entitled 
thereto,  his  appropriate  remedy  is  by  action  against  the  corporation  for  dam- 
ages, or  to  enforce  the  issue  and  deliyery  of  such  certificate  in  equity,  either 
of  which  he  may  pursue,  at  his  election.    Mandamus  is  not  the  proper  remedy, 

Norway  db  Fitch  and  Tracy  Bwrnvrni^  for  plaintifiE  in  error. 
George  A.  Oroot^  for  defendants  in  error. 

Williams,  J.  The  original  action  was  mandamus,  brought  in 
the  Court  of  Common  Pleas  of  Ashtabula  county  by  the  plaintiff 
in  error  against  the  president,  secretary  and  treasurer  of  the  Baker 
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Engine  and  Machine  Company,  a  maniifactaring  corporatioii 
organized  in  this  state,  to  compel  them  to  ifisne  to  the  relators^ 
Bross  and  Baker,  certificates  for  310  shares  of  the  company's 
stock,  of  $100  each,  which  it  is  alleged  the  relators  duly  sab- 
scribed  and  paid  for,  and  for  which  the  defendants  ref nse  to  issue 
certificates  to  them.  The  relators  allege,  in  general  terms,  that 
they  have  no  adequate  remedy  at  law,  and  pray  for  a  peremptory 
writ.  The  answer  denies  that  the  relators  paid  for  the  stock,  or 
paid  any  sum  whatever  on  their  subscription,  and  avers  they  are 
indebted  to  the  company  for  the  full  amount  thereof,  namely^ 
$31,000.  The  court  found  the  issues  for  the  defendants,  and  held, 
furthermore,  that  the  remedy  of  the  relators  at  law  was  adequate, 
and  on  both  grounds  denied  the  writ.  The  Circuit  Court,  to 
which  the  cause  was  taken  on  appeal,  stated  its  conclusions  of 
fact  and  of  law  separately,  at  the  request  of  the  plaintiff.  It 
found  that  the  relators  fully  paid  for  the  stock,  and  were  entitled 
to  the  certificates,  but  held  that  their  remedy  was  in  equity,  and 
for  that  reason  refused  the  writ ;  and  it  is  claimed  here  that,  in 
so  holding,  that  court  committed  an  error. 

The  cases  are  in  conflict  upon  the  question  whether  the  remedy 
by  mandamus  may  be  employed  to  compel  the  issue  or  transfer 
of  certificates  of  stock  of  a  private  corporation.  The  remedy  in 
this  state  is  controlled  by  statutory  regulations,  which  define  the 
writ,  and  determine  the  cases  in  which  it  may  issue.  "  Mandamua 
is  a  writ  issued  in  the  name  of  the  state,  to  an  inferior  tribunal, 
a  corporation,  board  or  person  commanding  the  performance  of 
an  act  which  the  law  specially  enjoins  as  a  duty  resulting  from  an 
office,  trust  or  station."  Rev.  St.  §  6741.  A  limitation  upon  the 
remedy  is  contained  in  section  6744,  which  provides  that  "  the 
writ  must  not  be  issued  in  a  case  where  there  is  a  plain  and  ade- 
jquate  remedy  in  the  ordinary  course  of  the  law."  The  duty  of 
issuing  certificates  of  stock  of  a  private  corporation  to  those 
entitled  to  receive  them  is  specially  enjoined  upon  its  officers,  it 
is  claimed,  by  the  following  provision  contained  in  section  3254 
of  the  Revised  Statutes,  viz. :  "  Stockholders  shall  be  entitled  to 
receive  certificates  of  their  paid-up  stock  in  the  company,  and  the 
president  and  secretary  of  the  company  shall,  on  demand,  execute 
and  deliver  to  a  stockholder  a  certificate  sliowing  the  true  amount 
of  the  stock  held  by  him  in  the  company."     And  we  think  there 
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can  be  no  doubt  that  snch  a  corporation  is  bonnd,  through  its 
proper  officers,  to  issue,  to  each  stock  subscriber  who  has  f uUj 
'paid  for  his  stock,  a  certificate  truly  representing  his  interest  in 
the  corporation. 

But  the  question  still  remains,  what  is  the  appropriate  remedy 
for  the  refusal  or  failure  to  do  so  ?  If  there  be  a  ^'  plain  and  ade- 
quate remedy  in  the  ordinary  course  of  the  law,"  the  courts  are 
prohibited  by  statute  from  issuing  the  writ.  Shares  of  stock  in  a 
private  corporation  are  personal  property ;  and  it  has  long  been 
settled  that  an  action  for  damages  for  their  conversion  may  be 
maintained  upon  the  refusal,  on  demand,  to  issue  or  transfer  cer- 
tificates to  persons  entitled  to  them.  True,  there  has  not  always 
been  uniformity  in  the  rule  applied  in  determining  the  measure 
of  the  damages  in  such  cases — it  being  held  in  some  that  the 
value  of  the  stock  at  the  time  of  the  conversion  is  the  measure  of 
the  damages  that  may  be  recovered ;  in  others,  its  value  at  the 
time  of  the  trial ;  and,  in  others  still,  its  highest  value  at  any  time 
between  the  conversion  and  trial.  The  first  of  the  rules  above 
stated  is  the  one  which  seems  generally  to  prevail,  unless  there  is 
something  in  the  nature  or  circumstances  of  the  conversion  which 
enhances  the  damages.  But  the  damages  are  not  necessarily 
limited  to  the  market  value  of  the  stock.  Its  actual  value  may 
be  recovered ;  and  that  may  be  shown  by  proof  of  the  value  of 
the  property  and  business  of  the  corporation,  its  good  will,  and 
dividend-earning  capacity.  Freon  v.  Carriage  Co.,  42  Ohio  St. 
38 ;  Cook  Stocks  &  S.  §  581.  Besides,  "  remedy  in  the  ordinary 
course  of  the  law  "  is  not  confined  to  those  actions  which,  before 
the  adoption  of  the  Civil  Code,  were  actions  at  law,  but  embraces 
suits  in  equity  as  well ;  and  if,  for  any  reason,  an  action  for  dam- 
ages might  prove  inadequate  for  the  full  redress  of  the  relators' 
injury,  we  see  no  reason  why  they  could  not  obtain  that  complete 
measure  of  relief  in  equity.  It  was  held  by  this  court  in  Kailroad 
Co.  V.  Fink,  41  Ohio  St.  321,  that  a  suit  in  equity  may  be  main- 
tained against  a  corporation  to  compel  it  to  issue  a  stock  certifi- 
cate to  a  subscriber,  or  his  assignee  upon  tender  of  the  sum  sub- 
scribed. Indeed,  that  remedy  is  well  established,  and  is  the  one 
generally  pursued  in  such  cases,  and  also  in  cases  where  the 
transfer  of  stock  on  the  books  of  the  corporation,  or  a  certificate 
of  such  transfer,  is  sought.     Cook  Stocks  &  S.  §§  61,  391.    In 
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the  last  Bection  cited,  that  author  says  the  remedy  by  suit  in 
equity  is  the  most  complete  and  most  just  one  for  compelling  a 
corporation  to  register  a  transfer  of  stock,  and,  "  is  a  remedy 
applicable  to  almost  all  cases  arising  under  a  refusal  of  a  corpora- 
tion to  allow  a  registry  of  transfer.  The  case  will  be  decided  on 
equitable  principles,  however,  and  a  transfer  will  not  be  decreed 
if  it  involves  bad  faith.  The  relief  usually  demanded  is  in  the 
alternative,  being  either  for  a  registry  of  the  transfer  or  damages 
in  lieu  thereof."  The  reasons  which  conduce  to  the  holding  that 
a  suit  in  equity  is  the  most  satisfactory  and  complete  remedy  to 
accomplish  the  registration  of  transfers  of  stock  apply  equally 
when  the  object  sought  is  the  issue  of  certificates  originally. 
Mandamus  is  not  well  adapted  to  the  trial  of  questions  of  fact  or 
the  determination  of  controversies  of  a  strictly  private  nature. 
Its  office  is  rather  to  command  and  enforce  the  perform- 
ance of  those  duties  in  which  the  public  have  some  concern, 
and  where  the  right  is  clear,  and  does  not  depend  upon 
a  complication  of  disputed  facts  which  must  be  settled 
from  the  conflicting  testimony  of  witnesses.  There  is  noth- 
ing in  the  facts  of  the  case  before  us  which  show  that  an 
action  for  damages,  or  suit  in  equity,  would  not  furnish  the 
relators  a  plain  and  adequate  remedy  for  the  wrong  complained 
of.  It  is  not  alleged  that  the  corporation  has  refused  to  admit 
them  as  members  of  that  body,  or  denied  them  the  right  to  vote 
or  be  voted  for,  or  to  exercise  their  privileges  as  stockholders,^  nor 
that  any  of  their  personal  advantages  or  privileges  as  such  have 
been  interfered  with.  The  writ  of  mandamus  has  sometimes 
been  issued  to  compel  the  admission  of  members  in  corporate 
bodies  when  essential  to  the  preservation  of  personal  advantages 
to  which  they  show  themselves  to  be  clearly  entitled.  The 
petition  alleges,  in  general  terms,  that  the  relators  "have  no 
remedy  at  law;"  but  that  amounts  to  nothing  more  than  a 
declaration  of  the  pleader's  opinion,  and,  as  an  allegation  of  fact, 
is  without  force.  Our  conclusion  is  that  where  the  officers  of  a 
private  corporation  organized  for  profit  refuse,  upon  demand,  to 
issue  a  certificate  of  stock  to  a  person  entitled  thereto,  his  appro- 
priate remedy  is  by  action  against  the  corporation  for  damages,  or 
in  equity  to  enforce  the  issue  and  delivery  of  the  certificate.  If, 
for  any  reason,  the  one  does  not,  the  other  will  afford  him  a  plain 
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and  adequate  remedy,  and  he  maj  resort  to  either  at  his  election. 
Mandamus  cannot,  therefore,  be  properly  invoked.  Judgment 
afiBrmed."^ 

1.  Bexnedy  for  reftuMl  to  transfer  stock  or  iMue  certificate  to  one 
entitled  thereto.—  See,  generally,  1  Mor.  Priv.  Corp.  §§  212-220 ;  2  Beach 
Priv.  Corp.  §§  656,  657.  Where  a  company  refuses  to  transfer  stock  on  its 
books  to  a  purchaser,  and  conspires  to  depreciate  the  value  thereof,  mandamus 
inll  lie  to  compel  such  transfer,  under  statutes  of  Oregon,  Hill's  Code,  §  598, 
providing :  **  The  writ  of  mandamus  may  be  issued  to  any  inferior  court, 
cori)oration,  board,  officer  or  person  to  compel  the  performance  of  an  act  which 
the  law  especially  enjoins  as  a  duty  resulting  from  an  office,  trust  or 
station  "  —  where  there  is  not  a  plain  and  adequate  remedy  at  law.  Slemmons  v. 
Thompson,  28  Oreg.  215;  81  Pac.  Rep.  514. 

2.  Action  for  damages  for  refusal  to  transfer  or  register  measure  of 
damages. — The  transferee  of  corporate  stock  can  recover  only  nominal 
damages  from  the  corporation  for  refusal  to  enter  the  transfer  on  its  books,  in 
the  absence  of  evidence  of  special  damage  by  such  refusal.  McLean  v.  Charles 
Wright  Medicine  Co.,  96  Mich.  479 ;  56  N.  W.  Rep.  68. 

8.  Same — defenses. —  In  an  action  against  a  corporation  to  recover  damages 
for  its  refusal  to  transfer  on  its  books  certain  shares  of  its  stock,  it  is  no  defense 
that  plaintiff  acquired  the  same  from  a  prior  holder  by  means  of  an  illegal 
gambling  contract  when  there  is  no  showing  that  the  prior  holder  ever  repudi- 
ated the  transaction,  or  made  any  claim  on  the  company  for  the  stock.  MiUer  v. 
Houston  City  Street  R  Co.,  5  C.  C.  A.  184 ;  55  Fed.  Rep.  866.  It  is  no  defense  to 
such  a  suit  that  the  certificates  of  stock  are  held  by  plaintiff  as  collateral 
security  for  a  debt  which  is  barred  by  the  Statute  of  Limitations,  for  stock  so 
held  is  a  pledge,  and  not  a  mortgage,  and  the  right  to  the  statutory  bar  is  a 
privilege  purely  personal  to  the  debtor.    Ibid. 
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LUMBEB  Co. 
(Supreme  Court  of  Minnesota,  July  28,  1894.) 

1.  COBPOBATIONS.   FORFEITURE  OF  CHARTER  FOR  FAILURE  TO  KEEP  AH 

OFFICE  AND  BOOKS  IN  THE  STATE.  Under  the  provisions  of  the  General 
Statutes  of  Minnesota,  1878,  chapter  84,  section  126,  it  is  incumbent  upon  a 
private  corporation  organized  under  the  laws  of  this  state  to  have  its  place  of 
business,  and  to  keep  its  books  therein,  to  an  extent  necessary  to  the  fullest 
Jurisdiction  and  visitorial  i)ower  of  the  state  and  its  courts.    There  must  be  a 

♦Reported  in  87  N.  E.  Rep.  261. 
VOL.  X. —  74 
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substantial  compliance  with  the  statute,  and  if  there  is  not  the  charter  may  be 
Tacated,  and  the  corporate  existence  annulled. 

2.  When  it  was  found  that  for  three  years  the  defendant  corporation  had 
evaded  and  violated  the  statute  in  these  respects,  its  charter  was  annulled. 

JST.    W,   Childsy   Attorney- General^  for    relator.     Frank  M, 
WUaon  and  Clapp  cfe  Macartney^  for  respondent. 

Collins,  J.  This  is  a  proceeding  by  information  in  the  nature 
of  quo  warranto,  filed  by  tlie  attorney-general,  to  annul  the 
respondent's  corporate  existence,  and  to  have  its  rights,  powers, 
privileges  and  franchises  adjudged  and  declared  forfeited. 
Many  of  the  acts  referred  to  in  the  information,  and  concerning 
which  testimony  was  taken,  affect  stockholders  only,  and  with 
these  we  are  not  now  concerned.  The  sole  object  of  these  pro- 
ceedings is  to  protect  public  interests ;  and,  to  warrant  a  forfeiture 
of  respondent's  corporate  franchise  for  misuser,  it  must  have  been 
such  as  to  threaten  or  to  work  a  substantial  injury  to  the  public. 
It  is  shown  by  the  evidence  that,  although  incorporated  under 
the  laws  of  this  state,  the  respondent's  business  has  been  that  of 
manufacturing  lumber  and  making  boxes  at  Brasington,  Wis. 
It  bought  its  supplies  and  shipped  its  products  there.  All  busi- 
ness correspondence  was  had,  all  collections  made,  and  all  bills 
paid  at  that  point.  Prior  to  the  month  of  March,  1891,  an  office, 
in  which  more  or  less  business  was  transacted,  had  been  main- 
tained at  Ked  Wing,  in  this  state ;  but  about  that  time,  acting 
under  a  motion  made  and  carried  at  a  directors'  meeting,  the 
general  manager  removed  that  office,  with  all  of  its  furniture, 
books,  papers,  stationery  and  other  articles,  to  Brasington.  The 
removal  was  so  complete  that,  for  the  purpose  of  holding  a  stock- 
holders' meeting  in  June,  office  room  had  to  be  hired.  A  box  in 
the  post  office  was  then  rented,  but  no  mail,  except  a  few  circu- 
lars, has  been  received  at  Bed  Wing,  and  none  deposited.  Since 
December,  1891,  respondent  claims  to  have  had  an  office  at  that 
place,  and  to  have  had  a  secretary  and  treasurer  there.  But  of 
that  hereafter.  It  is  claimed  that  no  stockholders'  meetings  have 
been  held  since  1891,  but,  as  we  regard  the  case,  this  is  of  no 
consequence.  The  person  said  to  have  been  the  secretary  and 
treasurer  since  December,  1891,  is  an  attorney  at  law  residing 
and  practicing  at  Bed  Wing.     He  has  had  nothing  to  do  with  the 
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btuiness  management  of  the  corporation ;  has  kept  no  account  or 
other  books,  except  one,  in  which  is  a  record  of  a  few  business 
meetings.  He  has  handled  none  of  the  respondent's  money,  and 
none  has  been  kept  in  this  state,  save  a  small  balance,  of  twenty- 
three  dollars,  wliich  has  been  in  one  of  the  Red  Wing  banks. 
Of  respondent's  property,  nothing  has  been  in  his  possession  or 
in  its  so-called  office,  except  a  corporate  seal ;  a  stock  certificate 
book,  in  which  there  are  two  certificates ;  two  record  books,  in 
one  of  which  are  recorded  the  respondent's  articles  of  incorpora- 
tion and  its  by-laws ;  and  a  number  of  loose  papers,  consisting 
principally  of  monthly  balances  or  statements  of  the  corporative 
business,  sent  him  by  a  person  at  Brasington,  who  seems  to  be 
respondent's  real  secretary  and  treasurer.  While  it  is  claimed, 
by  its  counsel,  that  from  these  monthly  statements  or  balances 
the  exact  condition  of  its  business  and  financial  standing  can 
be  readily  ascertained,  as  fully  as  if  all  of  its  account  books  were 
produced,  we  think  the  Red  Wing  secretary  and  treasurer  appre- 
ciated the  situation  when,  on  being  asked  if  these  statements  or 
balances  would  show  the  financial  standing  and  business  condition 
of  respondent  at  the  end  of  each  month,  he  promptly  replied : 
"  Assuming  them  to  be  correct,  they  would." 

By  General  Statutes,  1878,  chapter  34,  section  126,  it  is  pro* 
vided  that  the  secretary  and  treasurer  of  every  corporation 
organized  under  the  laws  of  this  state  shall  reside,  have  their 
place  of  business,  and  keep  the  books  of  the  corporation  within 
its  borders ;  and  it  has  been  held  that,  independently  of  a  statute, 
it  is  incumbent  upon  a  private  corporation  to  keep  its  principal 
place  of  business,  its  books  and  records,  and  its  principal  offices, 
in  the  state  in  which  it  is  incorporated,  to  an  extent  necessary  to 
the  fullest  jurisdiction  and  visitorial  power  of  the  state  and  its 
courts,  and  the  efficient  exercise  thereof  in  all  proper  cases,  and 
that  a  forfeiture  may  be  adjudged  for  a  violation  of  this  common- 
law  obligation.  State  v.  Milwaukee,  L.  S.  &  W.  Ry.  Co.,  45 
Wis.  579.  The  necessity  of  a  substantial  compliance  with  the 
provisions  of  section  126  is  evident,  and  a  deliberately  planned 
attempt  to  evade  the  obligation  cannot  be  overlooked  or  tolerated. 
After  our  statement  of  the  undisputed  facts  of  this  case,  words 
need  not  be  wasted  in  demonstrating  that  for  the  past  three  years 
the  stockholders  and  officers  of  respondent  corporation  have  been 
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engaged  in  evading  and  violating  that  part  of  the  statute  under 
which  the  corporation  was  organized,  which  requires  that  the 
place  of  business  shall  be,  and  the  books  kept,  within  this  state. 
This  is  an  abuse  and  misuser  of  its  corporate  rights,  powers, 
privileges,  and  franchises  which  justify  and  demand  a  forfeiture 
thereof.  Judgment  will,  therefore,  be  entered  vacating  the  char- 
ter and  annulling  the  existence  of  respondent  corporation. 
BiroK,  J.,  absent,  sick,  took  no  part.^ 

1.  Forfeiture  of  charter  for  fiailiire  to  inaiTit>ain  an  office  or  keep 
books  in  state. —  Recent  decisions  upon  this  question  will  be  found  in  North 
^  South  Rolling  Stock  Co.  ▼.  People,  9  Am.  R.  R  &  Corp.  Rep.  1,  and  note. 

2.  Forfeiture  for  nonuser  or  abandonment  of  firwchiees. —  A  com- 
plaint in  an  action  by  the  People,  for  the  dissolution  of  a  corporation,  alleg. 
ing  that  defendant,  a  corporation,  whose  certificate  stated  its  object  to  be  the 
buying  and  selling  of  milk,  had  ever  since  its  incorporation  (nine  years  before) 
failed  and  neglected  to  act  for  the  purposes  embraced  in  its  charter,  and  had 
never  bought  or  sold  milk,  but  that  it  was  fraudulently  incorporated  in  pursu- 
ance of  an  unlawful  combination  on  the  part  of  the  milk  dealers  to  control  the 
market  price  at  which  it  should  be  bought  and  sold,  and  that  its  sole  business 
had  been  such  unlawful  control,  states  a  cause  of  action  for  dissolution  for 
nonuser  of  corporate  franchises,  the  allegations  of  conspiracy  being  sufficient 
to  show  that,  though  the  corporation  was  a  private  one,  it  was  to  the  pubHc 
interest  that  it  be  dissolved.  People  v.  Milk  Exchange,  188  N.  T.  565;  80  N. 
£.  Rep.  850. 

Where  a  corporation  organized  for  maintaining  an  institution  of  learning, 
whose  property  is  exempt  from  taxation  to  the  value  of  $26,000,  fails  for  ten 
years  to  maintain  an  institution  of  learning,  sells  and  removes  its  buildings, 
and  then  attempts  to  transfer  all  its  land,  without  showing  that  any  further 
effort  will  be  made  to  establish  an  institution  of  learning,  its  charter  is  subject 
to  forfeiture  on  quo  warranto.  Edgar  Collegiate  Institute  v.  People  ez  rel. 
Hardy,  142  Rl.  868;  82  N.  E.  Rep.  494. 

3.  Charter  cannot  be  forfeited  except  upon  suit  of  the  state. —  A  judg* 
ment  forfeiting  the  charter  of  a  private  corporation,  where  the  state  is  not  a 
party  to  the  suit,  is  a  nullity.  Pickett  v.  Abney,  84  Tex.  645;  19  S.  W. 
Rep.  859. 

♦Reported  in  69  N.  W,  Rep.  1048. 
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AT  Cbete  et  al. 

(Supreme  Court  of  Nebraska,  June  6,  1894.) 

1.    CORFOBATIONS.      STATUTORY  LIABILITY  WHETHER  PENAL.      ABATEMENT 

OF  SUIT  BY  REPEAL  OF  STATUTE.  Asuit  pending  to  enforce  a  right  or  remedy 
conferred  solely  by  statute  is  abated  by  the  unconditional  repeal  of  such  statute 
before  judgment  rendered  in  such  suit. 

2.  A  penal  statute  is  an  act  by  which  a  forfeiture  is  imposed  for  transgress- 
ing the  provisions  of  the  act.  It  may  also  be  remedial  in  one  part,  and  penal 
in  another.  The  effect,  and  not  the  form,  of  the  statute  is  to  be  considered ; 
and  if  its  object  is  clearly  to  inflict  a  punishment  on  a  party  for  doing  what 
is  prohibited,  or  failing  to  do  what  is  commanded  to  be  done,  it  is  penal  in  ita 
character. 

8.  When  a  law  commands  corporations  to  do  certain  acts,  as  to  publish 
annually  a  notice  of  their  indebtedness,  such  a  law  is  addressed  to  the  stock- 
holders of  corporations  de  jure ;  and  when  such  statute  declares  that  all  the 
stockholders  thereof  shall  be  liable  for  the  debts  of  the  corporation  in  case  it 
fails  to  comply  with  the  requirements  of  the  statute,  then  the  law  is  designed 
as  punishment  of  the  stockholders  for  a  violation  of  the  law,  and  is  penal. 

4  Estoppel  to  deny  corporate'bzibtknce.  Corporations  de  facto. 
Where  persons  attempt,  in  good  faith,  to  incorporate  themselves  into  a  valid 
corporation,  and  such  a  corporation  actually  enters  upon  the  discharge  of  cor- 
porate functions,  and  so  continues  for  a  considerable  time,  unchallenged  by  the 
state,  persons  who  contract  with  such  a  corporation  cannot  hold  the  stock- 
holders thereof  liable  on  such  contract  because  it  transpires  that,  by  some 
mistake  or  oversight,  the  corporation  had  never  become  a  technical  de  jure 
corporation. 

6.  Creditors  must  exhaust  remedy  against  corporation  before  pro* 
CEBDiNG  AGAINST  STOCKHOLDERS.  The  Creditors  of  a  de  jure  corporation 
have  no  right  of  action  against  the  stockholders  thereof  until  they  have 
reduced  their  claims  against  the  corporation  to  judgment,  and  until  execution 
issued  upon  such  judgment  has  been  returned  wholly  or  in  part  unsatisfied. 

lidbt.  Hyarij  James  W.  Da/wea  and  Albott  cfe  Ahbott^  for  plain* 
tiffs  in  error.  Chas.  Offut  and  Charles  S.  Lobingier^  for  defend- 
ants in  error. 

Kaoan,  C.  The  State  Bank  of  Nebraska  at  Crete,  Neb.,  sued 
the  Globe  Publishing  Company  and  the  stockholders  thereof  ia 
the  District  Court  of  Saline  county  to  recover  the  amount  of  a 
promissory  note  owing  by  said  Globe  Publishing  Company  to  the 
said  State  Bank.  Both  the  bank  and  the  Globe  Publishing  Com- 
pany were  domestic  corporations,  having  their  principal  places  of 
business-  m  said  Saline  county.    The  bank  had  a  verdict  and  judg-* 
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ment,  and  the  stockholdero  of  the  publishing  company  bring  the 
case  here  for  review. 

The  Kability  of  the  stockholders  of  the  publishing  company  for 
the  debt  due  from  it  to  the  bank  was  based  on  the  failure  of  the 
publishing  company  to  publish  an  annual  notice  of  its  existing 
debts,  as  provided  by  section  136,  chapter  11,  Gh^neral  Statutes  of 
1873,  in  force  at  the  time  the  debt  sued  for  here  was  contracted. 
That  section  is  as  follows :  "  Every  corporation  hereafter  created 
shall  give  notice  annually  in  some  newspaper  printed  in  the 
eounty  or  counties  in  which  the  business  is  transacted,  and  in 
•case  there  is  no  newspaper  printed  therein,  then  in  the  nearest 
newspaper  in  the  state,  of  the  amount  of  all  the  existing  debts  of 
the  corporation ;  which  notice  shall  be  signed  by  the  president 
and  a  majority  of  the  directors  ;  and,  if  any  corporation  shall  fail 
to  do  BO,  all  the  stockholders  of  the  corporation  shall  be  jointly 
and  severally  liable  for  all  debts  of  the  corporation  then  existing, 
and  for  all  that  shall  be  contracted  before  such  notice  is  given." 
After  this  suit  was  brought,  but  before  judgment  was  rendered 
therein,  the  legislature  repealed  this  section  136,  without  a  saving 
clause.  The  argument  of  counsel  for  plaintiffs  in  error  now  is 
that  the  repeal  of  said  section  abated  this  action.  Whether  this 
is  true  depends  upon  the  nature  of  the  statute  repealed.  If  it  was 
ik  statute  contractual  in  its  nature ;  if  the  right  of  action  acquired 
by  the  bank  against  the  stockholders  of  the  publishing  company 
by  virtue  of  said  statute,  and  the  corporation's  violation  thereof, 
was  a  vested  right,  then  the  repeal  of  the  statute  could  not  and 
<iid  not  take  it  away.  But,  if  the  statute  repealed  was  penal  in 
its  nature,  then  its  repeal  abated  the  action. 

1.  A  suit  pending  to  enforce  a  right  or  remedy  conferred  solely 
by  statute  is  abated  by  the  unconditional  repeal  of  such  statute 
before  judgment  rendered  in  such  suit.  Bennett  v.  Hargus,  1 
Neb.  419 ;  Knox  v.  Baldwin,  80  N.  Y.  610 ;  Manufacturing  Co. 
v.  Beecher,  97  N.  Y.  651 ;  Gregory  v.  Bank,  3  Colo.  332 ;  Brei- 
tung  V.  lindauer,  37  Mich.  217 ;  Yeaton  v.  U.  S.,  6  Cranch,  281 ; 
Norris  V.  Crooker,  13  How.  429. 

2.  Was  this  a  penal  statute  ?  This  question  must  be  answered 
by  the  authorities. 

In  1848  the  legislature  of  New  York  enacted  a  statute  govem- 
JBg  manufacturing  corporations.     Section  12  of  that  act  was  as 
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follows :  "  Every  such  company  shall  annaally,  within  twenty 
days  from  the  first  day  of  January,  make  a  report  which  shall  be 
published  in  some  newspaper  in  the  town,  city  or  village,  or  if 
there  be  no  newspaper  published  in  said  town,  city  or  village 
then  in  some  newspaper  published  nearest  the  place  where  the 
business  of  said  company  is  carried  on,  which  shall  state  the 
amount  of  the  capital  and  the  portion  actually  paid  in  and  the 
amount  of  existing  debts,  which  report  shall  be  signed  by  the 
president  and  a  majority  of  the  trustees  and  shall  be  verified  by 
the  oath  of  the  president  or  secretary  of  such  company  and  filed 
in  the  office  of  the  county  where  the  business  of  the  company 
shall  be  carried  on ;  and  if  any  such  company  shaU  fail  so  to  do 
all  the  trustees  of  the  company  shall  be  jointly  and  severally 
liable  for  all  the  debts  of  the  company  then  existing  and  for  all 
that  shall  be  contracted  before  such  report  shall  be  made."  A 
New  York  corporation  organized  under  this  law  failed  to  give 
the  annual  notice  of  its  indebtedness,  as  provided  by  said  section 
12,  and  during  such  default  became  indebted  to  a  bank.  The 
bank  then  sued  the  trustees  of  the  corporation  for  the  amount  of 
the  debt.  The  Court  of  Appeals  of  New  York,  in  Bank  v.  Bliss, 
85  N.  Y.  412,  discussing  said  section  12  and  another  section, 
said :  "  The  liability  of  the  trustees  under  said  section  12,  it  must 
be  observed,  is  not  limited  to  the  injury  or  damage  sustained  by 
the  creditors  in  consequence  of  the  violation ;  but,  upon  failure 
to  file  a  report,  the  trustees  are  subjected  to  the  payment  of  the 
whole  amount  of  the  debts  of  the  company  then  existing,  and  for 
all  that  shall  be  contracted.  These  provisions  appear  to  be 
severally  punitive,  inflicted,  on  grounds  of  public  policy,  for  the 
protection  of  creditors  and  the  prevention  of  frauds  upon  the 
public  in  respect  to  the  financial  condition  of  such  corporation. 
It  is  dear  that  the  liability  of  the  trustees  is  not  imposed  as  an 
indemnity,  because  it  has  no  relation  to  the  actual  loss  or  injury 
sustained  by  the  party  in  whose  favor  the  action  is  given.  The 
action  depends  wholly  upon  the  statute.  There  never  was  any 
such  remedy  or  cause  of  action,  in  whole  or  in  part,  at  common 
law.  If  any  action  could  have  been  maintained  at  common  law 
for  either  of  the  causes  mentioned  in  sections  12  and  13  of  the 
general  act  in  relation  to  manufacturing  corporations,  it  could 
extend  only  to  the  actual  damages  or  injury  sustained.    But 
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those  elements  have  nothing  to  do  with  the  actions  given  by 
these  sections,  nor,  indeed,  is  it  necessary  that  the  creditor 
should  have  sustained  any  injury  or  damage  by  reason  of 
a  violation  of  those  sections.  It  is  sufficient  that  the 
party  prosecuting  the  action  should  be  a  creditor  when 
the  violation  of  the  law  takes  place.  The  right  of  action 
is  given  to  the  creditors,  and  they  must  be  held  to  be 
the  parties  aggrieved.  For  these  reasons,  I  am  satisfied  that  sec- 
tions 12  and  13  impose  a  penalty."  The  question  of  the  nature 
of  this  section  12  arose  again,  and  was  discussed  and  decided  by 
the  Court  of  Appeals  of  New  York,  in  Miller  v.  White,  50  N.  Y. 
137,  and  the  court  said :  "  It  will  be  observed  that  this  is  a  highly 
penal  act,  extremely  rigorous  in  its  provisions."  In  Wiles  v. 
Suydam,  64  N.  Y.  173,  the  statute  was  again  before  the  New 
York  Court  of  Appeals.  In  that  case  the  Imperishable  Stone 
Slock  Pavement  Company,  a  domestic  corporation,  became 
indebted  to  Wiles  et  al.  Suydam  was  a  stockholder  in  the  corpora- 
tion, and  indebted  to  it  on  his  stock  subscriptions.  He  was  also  a 
trustee  of  the  corporation*  The  suit  was  brought  by  Wiles  et  al. 
against  Suydam  to  recover  the  amount  of  the  debt  owing  them 
by  the  pavement  company ;  and  Wiles  set  out  in  his  petition 
against  Suydam  two  causes  of  action,  viz.,  his  indebtedness  on  his 
stock  subscription  to  the  stone  pavement  company,  and  the 
failure  of  that  corporation  to  publish  annually  the  statement  of 
its  existing  debts.  The  court  held  that  the  indebtedness  of  Suy- 
dam on  his  unpaid  subscription  constituted  one  cause  of  action 
against  Suydam,  and  in  discussing  the  other  right  of  action  of 
Wiles  against  Suydam,  originating  by  the  failure  of  the  corpora- 
tion to  publish  its  annual  statement,  said :  ^^  The  allegations  against 
the  defendant  as  trustee  also  constitute  a  distinct  and  perfect 
cause  of  action.  Here  the  liability  is  created  by  statute,  and  is 
in  the  nature  of  a  penalty  imposed  for  neglect  of  duty,  in  not 
filing  a  report  showing  the  situation  of  the  company."  The  nature 
of  this  section  12  has  been  before  the  New  York  Court  of  Appeals, 
and  the  construction  placed  upon  said  section,  in  the  leading 
case  (Bank  v.  Bliss,  35  N.  Y.  412),  reaffirmed  in  the  following 
cases :  Easterly  v.  Barber,  65  N.  Y.  252 ;  Knox  v.  Baldwin,  80 
N.  Y.  610 ;  Veeder  v.  Baker,  83  N,  Y.  156 ;  Pier  v.  Hanmore, 
86  N.  Y.  95 ;  Stokes  v.  Stickney,  96  N.  Y.  323 ;  Manufacturing 
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Oo-  V.  Beecher,  97  N.  Y.  651.  And  in  Gadsen  v.  Woodward,  103 
N.  T.  242 ;  8  N.  E.  Eep.  653,  the  nature  of  said  section  12  was 
again  before  the  New  York  Court  of  Appeals,  and  the  court  said : 
"  This  action  is  brought  against  the  defendant  to  recover  a  debt 
due  by  a  manufacturing  corporation,  of  which  he  was  a  trustee, 
and  he  is  sought  to  be  made  liable  therefor  on  the  groimd  that  he 
failed  to  make  the  annual  report  required  by  the  General  Manufac- 
turing Law.  The  action  is  not  to  recover  a  debt  which  he  owes, 
but  to  impose  upon  him,  as  a  penalty  for  his  default,  the  payment 
of  the  debt  of  the  corporation.  We  have  repeatedly  held  that 
such  an  action  is  for  a  penalty  or  forfeiture.  The  penalty  sought 
to  be  enforced  against  the  defendant  does  not  arise  out  of 
any  co'ntract  obligation,  but  is  imposed  by  the  statute  for  disobe- 
dience of  its  requirements."  This  section  12  of  the  New  York 
law  was  construed  by  the  Supreme  Court  of  the  United  States  in 
Chase  v.  Curtis,  113  U.  S.  542 ;  5  Sup.  Ct.  Eep.  554,  the  court 
saying  of  said  section  12 :  '^  But,  as  we  have  already  seen,  the 
statute  involved  in  this  discussion  is  not  a  remedial  statute,  to  be 
broadly  and  liberally  construed,  but  is  a  penal  statute,  with  pro- 
visions of  a  highly  rigorous  nature,  to  be  construed  most  favor- 
ably for  those  sought  to  be  charged  under  it,  and  with  strictness 
against  their  alleged  liability."  Section  15  of  chapter  18  of  the 
Bevised  Statutes  of  1868  of  the  state  of  Colorado  is  a  copy  of  sec- 
tion 12  of  the  New  York  act.  The  nature  of  this  section  15  of  the 
Colorado  act  was  before  the  Supreme  Court  of  that  state  in  Greg- 
ory V.  Bank,  3  Colo.  332,  and  of  that  statute  that  court  said :  "  This 
statute  is,  in  its  nature,  penal.  It  prescribed  a  determinate  pen- 
alty for  neglect  of  a  duty  imposed  by  law  upon  the  trustees  of 
corporations  organized  under  our  General  Incorporation  Act. 
The  amount  of  the  forfeiture  is  measured  by  the  aggregate  debt 
contracted  by  the  company.  The  liability  is  not  founded  upon 
contract,  but  arises  from  misconduct  in  office."  This  case  was 
reaffirmed  by  the  Supreme  Court  of  Colorado  in  Larsen  v.  James, 
29  Pac.  Rep.  183. 

A  statute  of  Michigan  required  annual  reports  of  certain  cor- 
porations to  be  filed,  and  provided  that,  if  the  directors  neglected 
to  file  such  report,  they  should  be  liable  for  all  the  debts  of  the 
corporation  contracted  during  the  period  of  such  neglect.     Con- 
voju  X. —  75 
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stming  that  statute,  the  Supreme  Court  of  that  state  held  that  the 
liability  imposed  was  in  the  nature  of  a  penalty,  and  conferred 
no  contract  obligation  upon  which  creditors  could  rely. 

A  statute  of  Connecticut  provided  that,  in  the  case  of  every 
corporation,  certificates  showing  their  condition  should  be  filed 
annually  by  the  president  and  secretary  with  the  town  clerk,  and 
that  in  case  of  neglect  those  officers  should  be  liable  for  all  the 
debts  of  the  corporation  contracted  during  the  period  of  such 
neglect.  The  Supreme  Court  of  that  state,  construing  this  statute 
in  Mitchell  v.  Hotchkiss,  48  Conn.  9,  said :  "  "We  do  not  see  how 
it  is  possible  to  construe  this  statute  as  creating,  or  attempting  to 
create,  any  relation  or  duty  between  the  creditors  of  a  corporation 
and  its  president.  The  adoption  of  such  a  construction  would 
suggest  grave  doubts  as  to  the  validity  of  the  act  which  should 
attempt  so  arbitrarily  to  make  a  debtor  out  of  a  stranger  to  the 
debt,  or,  in  other  words,  to  make  the  debt  of  one  person  the  debt 
of  another.  There  was  no  privity  between  Hotchldss  and  the 
plaintiff.  They  had  no  transaction  with  each  other,  and  the 
former  owed  the  latter  no  private  duty,  from  which  a  promise 
might  be  implied."  This  Connecticut  statute  came  before  the 
Supreme  Court  of  the  United  States,  and  its  nature  was  construed 
by  the  court  in  Steam  Engine  Co.  v.  Hubbard,  101  TJ,  S.  188 ; 
and  that  court  held  that  the  Connecticut  statute  was  penal,  and 
must  be  strictly  construed. 

The  Supreme  Court  of  Illinois,  in  Diversey  v.  Smith,  103  HI. 
878,  defines  a  '^  penal  statute  "  thus :  ^'  A  penal  statute  is  an  act 
by  which  a  forfeiture  is  imposed  for  transgressing  the  provisions 
of  the  act.  It  may  also  be  remedial  in  one  part,  and  penal  in  the 
other.  The  effect,  and  not  the  form,  of  the  statute  is  to  be  con- 
sidered, and  if  its  object  is  clearly  to  inflict  a  punishment  on  a 
party  for  doing  what  is  prohibited,  or  failing  to  do  what  is  com- 
manded to  be  done,  it  is  penal  in  its  character." 

Cook  on  Stock  and  Stockholders  (2d  ed.  §  223),  in  discussing 
the  enforcement  of  the  statutory  liability  of  stockholders  in  the 
courts  of  a  state  other  than  the  one  in  which  said  corporation  was 
created,  uses  this  language :  "  In  general,  when  the  courts  of  one 
state  are  asked  to  enforce  the  statutory  liability  of  stockholders 
in  a  corporation  created  by  another  state,  two  things  are  to  be 
considered :  First.  Is  the  statutory  liability  itself  a  contract  lia- 
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tility,  or  a  mere  penalty  ?  The  law  is  clear  that  the  courts  of  one 
state  will  not  enforce  penalties  imposed  by  another  state.  But 
the  usual  statutory  liability  of  stockholders  is  not  a  penalty.  The 
ordinary  statutory  liability  of  stockholders  is  a  contract  liability, 
and  will  be  enforced  as  such  by  the  courts  of  all  the  states.  A 
different  rule  prevails  as  to  the  statutory  liability  of  corporate 
officers  for  failure  to  file  reports,  or  give  certain  notices  or  make 
eertain  contracts.  Such  liability  is  generally  construed  to  be 
penal,  and  will  not  be  enforced  by  the  courts  of  other  states." 

The  section  of  the  Nebraska  statute  under  consideration  is 
almost  a  literal  copy  of  the  18th  section  of  the  1st  article  of  the 
Corporation  Act  of  the  state  of  Missouri,  approved  March  19, 
1845,  the  section  of  the  Missouri  law  being  in  the  following 
words:  "Every  corporation  hereafter  created  shall  give  notice 
annually,  in  some  newspaper  printed  in  the  county  where  the 
corporation  is  established,  and  in  case  no  paper  is  printed  theVein 
then  in  the  nearest  paper,  of  the  amount  of  all  the  existing  debts 
of  the  corporation,  which  notice  shall  be  signed  by  the  president 
and  a  majority  of  the  directors ;  and  if  any  of  the  said  corpora- 
tions shall  fail  to  do  so  all  the  stockholders  of  the  corporation 
shall  be  jointly  and  severally  liable  for  all  the  debts  of  the  com- 
pany then  existing,  and  for  all  that  shall  be  contracted  before 
such  notice  shall  be  given."  A  corporation  of  that  state  having 
failed  to  publish  an  annual  notice  of  its  existing  debts,  and  dur« 
ing  such  default  Iiaving  become  indebted,  an  action  was  brought 
against  all  the  stockholders  of  the  corporation  for  the  debt  so 
'Contracted,  on  the  ground  of  the  default  in  publishing  the  annual 
notice  required  by  the  section  just  quoted.  The  right  of  the 
-creditor  to  maintain  the  action  against  the  stockholders  depended 
upon  whether  the  statute  was  in  its  nature  penal;  and  the 
Supreme  Court  of  the  State  of  Missouri,  in  Cable  v.  McCune,  26 
Mo.  371,  decided  that  the  statute  in  question  was  a  penal  one. 
The  court  said  :  "  Our  opinion  in  this  case  is  based  entirely  upon 
the  penal  character  of  the  statute  we  are  called  upon  to  construe. 
The  corporation  is  required  to  publish  an  annual  notice  of  its 
condition  for  the  information  of  the  public ;  and  the  failure  to  do 
so  renders  the  stockholders  liable  for  a  specified  class  of  demands, 
existing  prior  to,  or  at  the  time  of,  such  publication.  This  lia- 
bility in  the  event  of  there  being  no  required  publication  does 
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not  depend  upon  the  actual  injury  which  the  failure  to  publish 
may  have  occasioned  in  a  case,  but  is  absolute,  depending  only  on 
the  proof  of  publication  or  no  publication.  Such  a  statute  can 
be  regarded  in  no  other  light  than  a  penal  one." 

Thus  far,  we  have  been  reviewing  authorities  which  show  that 
the  Nebraska  statute  under  consideration  (and  statutes  like  it)  ia 
a  penal  one.  We  now  direct  our  attention  to  the  argument  of 
counsel  for  the  defendants  in  error,  and  the  authorities  cited  by 
them,  that  section  136  of  the  Nebraska  statute  is,  in  its  nature^ 
contractual;  in  other  words,  that  the  right  of  action  given 
thereby  to  the  creditors  of  a  corporation  against  its  stockhold- 
ers for  the  failure  of  the  corporation  to  publish  the  annual  state- 
ment of  its  indebtedness  is  a  right  of  action  arising  by  contract, 
and,  therefore,  a  vested  right,  and  one  tliat  the  legislature  could 
not  take  away  by  repealing  the  statute.  It  is  contended  that,  aa 
section  136  was  in  force  at  the  time  of  the  organization  of  the 
Globe  Publishing  Company,  it  became  a  part  of  its  charter,  and 
that  the  stockholders  thereof,  by  virtue  of  such  statute,  and  the 
organization  of  such  corporation  while  it  was  in  force,  impliedly 
contracted  and  promised  that,  in  case  the  corporation  failed  to 
publish  its  annual  statement,  they  (the  stockholders)  would  pay  all 
the  d^bts  that  the  corporation  contracted  during  the  period  of  such 
default.  But  counsel  lose  sight  of  the  distinction  betwen  the  lia- 
bility of  a  member  of  a  voluntary  unincorporated  association  for 
the  debts  thereof,  as  it  existed  at  common  law,  and  as  fixed  by 
statutes  declaratory  thereof,  and  the  statutory  liability  of  a  stock- 
holder of  a  corporation  de  jure.  When  the  law  prescribes  what 
the  liability  of  a  shareholder  shall  be  —  for  instance,  that  such 
shareholder  shall  be  liable  to  the  creditors  of  the  corporation  for 
double  the  amount  of  his  stock,  or  for  a  sum  equal  to  the  amount 
of  his  stock,  or  for  the  amount  remaining  unpaid  on  his  subscription 
to  the  stock  of  such  company — the  law  is  then  speaking  of,  and 
fixing  the  liability  of  a  stockholder  in  a  corporation  de  jure,  as,, 
without  an  express  statute,  a  stockholder  in  such  a  corporation 
would  not  be  liable  for  any  debt  whatever  of  such  corporation. 
And,  when  a  statute  so  prescribes  and  fixes  the  amount  for  which 
the  stockholders  in  a  corporation  shall  be  liable,  such  a  law  is 
intended  to  be  a  limitation  upon  the  stockholder's  exemption  from 
liability  for  the  debts  of  the  corporation,  which  he  would  other- 
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wise  enjoy ;  and  persons  who  organize  themselves  into  a  de  jure 
corporation  when  such  a  statute  is  in  force  incorporate  it  into,  and 
it  becomes  a  part  of,  their  charter,  and  they  impliedly  agree  and 
assent  that  their  liability  for  the  debts  of  the  corporation  shall  be 
as  fixed  by  such  a  law.  Where  a  statute  provides  that  until  cer- 
tain things  are  done  by  persons  forming  a  corporation  —  such  as 
the  filing  of  its  articles  of  association  in  the  office  of  a  public  offi- 
cer—  the  stockholders  in  such  corporation  shall  be  liable  for  the 
debts  thereof,  such  a  statute  is  only  declaratory  of  the  common 
law.  Until  the  requirements  of  the  statutes  have  been  complied 
with,  a  de  jure  corporation  would  not  exist,  and  the  parties 
thereof  would  be  jointly  and  severally  liable  for  all  the  debts  con- 
tracted by  such  voluntary  unincorporated  association  of  persons. 
At  least,  since  the  time  our  Korse  ancestors  settled  on  the  shores 
of  the  Baltic  sea,  it  has  been  the  law  that,  where  two  or  more 
persons  engaged  in  a  common  enterprise,  each  one  was  liable  for 
the  act  of  the  others,  and  for  the  debts  incurred  by  the  others,  in 
aid  of  the  common  object  for  which  the  association  was  formed, 
or  the  enterprise  undertaken.  It  is  evident  that  the  statute  which 
makes  all  the  stockholders  of  the  corporation  liable  for  the  debts 
thereof  until  the  requirements  of  the  statute  have  been  complied 
with,  necessary  to  make  such  a  corporation  one  de  jure,  cannot  be 
considered  a  penal  statute,  as  such  statute  adds  nothing  to  the 
liability  of  such  parties,  nor  takes  away  any  right  which  a  creditor 
of  such  parties  might  have  had.  But  where  the  law  commands 
corporations  to  do  certain  acts,  as  to  publish  annually  a  notice  of 
their  indebtedness,  such  a  law  is  addressing  itself,  not  to  de  facto 
corporations  or  copartnerships  or  unincorporated  associations,  but 
to  corporations  de  jure,  and  the  stockholders  of  such  corporations ; 
and,  when  such  a  statute  declares  that  all  the  stockholders  of  such 
a  corporation  shall  be  liable  for  all  the  debts  of  the  corporation 
if  it  fails  to  comply  with  the  requirements  of  the  statute,  then  such 
a  law  is  designed  as  a  punishment  of  the  stockholders,  and  is 
penal. 

Among  the  authorities  relied  upon  by  the  eminent  counsel  for 
the  defendants  in  error  to  sustain  their  argument  that  the  section 
of  the  !N'ebraska  statute  under  consideration  was  contractual  in  its 
nature  is  the  case  of  Hawthorne  v.  Calef ,  2  Wall.  10.  An  exami- 
nation of  that  case,  however,  discloses  that  it  does  not  by  any 
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means  sustain  the  contention  of  counsel.  A  statute  of  Maine^ 
passed  in  1886,  provided  that  the  shares  of  the  individual  stock- 
holders of  a  corporation  should  be  liable  for  the  debts  of  the 
corporation,  and,  in  case  of  deficiency  of  attachable  corporate 
property  or  estate,  the  individual  property  rights  and  credits  of 
the  stockholder  should  be  liable  for  the  corporation's  debts,  ta 
the  amount  of  the  stockholders'  stock.  A  corporation  organized 
imder  this  law  became  indebted,  and  soon  after  the  debt  was  con- 
tracted the  legislature  of  the  state  repealed  the  law  makitig  the 
stockholder  of  a  corporation  individually  liable  to  a  creditor 
thereof.  The  creditor,  however,  sued  the  stockholder,  alleging 
that  the  statute  referred  to  was  contractual  in  its  nature,  that  the 
right  of  action  he  had  acquired  against  the  stockholder  was  a 
vested  right,  and  that  it  was  not  within  the  power  of  the  legis- 
lature of  Maine  to  take  that  right  away  by  repealing  the  statute. 
This  contention  the  Supreme  Court  of  the  United  States  sus- 
tained in  the  case  just  cited.  Another  case  relied  on  by  counsel 
to  support  this  argument  is  Flash  v.  Conn,  109  U.  S.  371 ;  3  Sup. 
Ct.  Rep.  263.  The  10th  section  of  the  Corporation  Law  of  the 
state  of  New  York  provided  that  all  the  stockholders  of  every 
company  incorporated  under  the  act  should  be  severally  and  indi- 
vidually liable  to  the  creditors  of  the  corporation  to  an  amount 
equal  to  the  amount  of  stock  held  by  them  in  such  corporation. 
A  corporation  having  become  indebted,  the  creditors  sued  its 
stockholders  for  the  debt,  under  the  section  just  quoted ;  and  the 
Supreme  Court  of  the  United  States,  in  construing  said  section 
10,  held  that  the  liability  created  thereby  was  contractual  in  its 
nature.  With  the  doctrine  announced  by  the  two  cases  last  cited 
we  entirely  agree.  The  statute  of  the  state  of  Maine,  which  fixed 
the  liability  of  a  stockholder  of  a  corporation  for  the  debts  thereof 
at  the  amount  of  the  stock  held  by  him  in  such  corporation,  was 
contractual ;  and  whoever  became  a  stockholder  in  a  corporation 
while  that  law  was  in  force  impliedly  assented  and  agreed  that  he 
would  be  liable  for  the  debts  of  the  corporation  to  an  amount 
equal  to  the  stock  held  by  him  therein.  It  was  a  fixed,  ascer- 
tained and  determined  liability  at  the  time  he  became  a  member 
of  the  corporation.  It  was  a  law  addressing  itself  to  stockhold- 
ers of  de  jure  corporations,  and  a  law  of  limitation  upon  the 
exemptions  that  such  stockholders  would  have  otherwise  enjoyed^ 
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but  for  sQch  statute.  And  the  same  may  be  said  of  section  10  of 
the  New  York  law,  construed  by  the  Supreme  Court  in  Flash  v. 
Conn.  But  it  is  said  that  this  court  is  committed  to  the  doctrine 
of  the  contractual  nature  of  the  statute  under  consideration; 
and,  to  sustain  this  contention,  we  are  cited  to  Abbott  v. 
Smelting  Co.,  4  Neb.  416;  and  White  v.  Blum,  4  Neb. 
555.  But  these  cases  decide,  and  decide  only,  that  where 
persons  have  attempted  to  form  a  corporation,  until  they  shall 
have  complied  with  the  requirements  of  the  statute  for  that 
purpose,  they  are  jointly  and  severally  liable  for  the  debts  of  such 
association.  This  conclusion  is  right,  and  we  adhere  to  it.  But 
the  conclusion  reached  in  these  cases  resulted  not  alone  from  the 
statute,  but  could  and  would  have  been  the  same  had  no  statute 
on  the  subject  existed.  Until  the  statute  had  been  compUed 
with,  the  Omaha  Smelting  Company  and  the  Midland  Pacific 
Bailroad  Company  did  not  become  corporations  de  jure ;  and 
until  they  had  become  such  corporations  the  parties  organizing 
them  were  simply  members  of  voluntary  unincorporated  associa- 
tions, and  as  such  were  liable,  both  at  common  law  and  under  the 
statute,  for  the  debts  of  such  associations  contracted  by  a  mem- 
ber thereof  within  the  scope  of  his  authority,  and  for  the  pur- 
poses for  which  the  associations  existed.  But  we  do  not  mean  by 
anything  said  here  to  deny  the  correctness  of  the  doctrine 
expressed  in  many  cases  that  where  persons  attempt  in  good  faith 
to  incorporate  themselves  into  a  valid  corporation,  and,  in  such 
corporation's  name,  actually  enter  upon  the  discharge  of  corpo- 
rate functions,  and  so  continue  for  a  considerable  time  unchal- 
lenged  by  the  state,  persons  who  contract  with  such  corporation 
cannot  hold  the  stockholders  thereof  liable  on  such  contract 
because  it  transpires  that,  by  some  mistake  or  oversight,  the  cor- 
poration had  never  become  a  technical  de  jure  corporation.  On 
the  contrary,  we  approve  of  that  rule. 

It  is  conceded  by  counsel  for  the  defendants  in  error  that  sec- 
tion 12  of  the  New  York  act,  construed  in  the  cases  cited  above, 
was  and  is  penal ;  but  it  is  said  that,  as  the  act  made  the  trustees 
of  the  corporation  liable  for  not  publishing  the  notice  of  the  cor- 
poration's existing  debts,  a  distinction  exists  between  the  nature 
of  that  act  and  section  136  of  the  Nebraska  act,  wherein  the  lia- 
bility is  made  to  attach  to  all  the  stockholders  of  the  corporation. 
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We  have  reflected  mach  upon  this  argument,  and  confess  our 
inability  to  comprehend  the  distinction  which  counsel  would 
draw.  We  have  been  unable,  after  a  patient  search,  to  find  any 
text  writer  supporting  the  counsel's  argument.  It  may  be  that 
the  directors  of  a  corporation  would  be  liable  for  fraud  or  deceit 
practiced  by  them  in  the  name  of  the  corporation  upon  another ; 
and  it  may  be  that  they  would  be  liable  for  any  damage  which 
another  should  sustain,  in  dealing  with  such  corporation,  by  the 
failure  of  such  directors  to  comply  with  the  law  in  force  governing 
the  corporation.  But,  if  such  liability  exists,  it  is  not  a  statutory 
liability,  but  a  common-law  liability,  and  in  either  of  the 
cases  supposed  the  liability  of  the  directors  would  be  measured 
by  the  damages  sustained.  If  section  12  of  the  !N'ew  York 
act  is  penal,  because  it  compels  the  directors  to  pay  the 
debts  of  the  corporation  because  they  (its  managing  officers) 
did  not  comply  with  the  requirements  of  the  law,  it  would 
seem  that  a  statute  which  makes  all  the  stockholders  of  a  corpora- 
tion liable  for  the  default  of  the  corporation's  directors  would 
also  be  penal.  If  the  section  of  the  Nebraska  statute  under  con- 
sideration is  not  a  penal  one,  we  are  at  a  loss  to  know  how  the 
legislature  could  framo  a  penal  statute.  It  certainly  is  not  a  stat- 
ute of  rewards.  True,  the  punishment  inflicted  is  pecuniary,  but 
by  the  provisions  of  this  statute  a  stockholder  who  owns  ten  dol- 
lars of  stock  in  a  corporation  may,  under  certain  contingencies, 
be  compelled  to  pay  a  debt  of  $10,000  that  he  did  not  owe  — 
that  he  did  not  contract  —  and  suffer  that  liability  because  of  the 
default  of  another.  True  enough,  the  object  of  the  statute  was 
to  annually  notify  to  the  world  the  financial  condition  of  the 
domestic  corporations  of  the  state,  that  parties  having  transac- 
tions with  them  might  have  a  basis  upon  which  to  do  their  busi- 
ness safely.  But  this  is  not  the  only  object  of  the  statute.  It  is 
the  exercise  by  the  state  of  its  police  power.  It  is  based  upon 
principles  of  public  policy,  and  it  was  intended  as  an  incentive  to 
stockholders  of  corporations  to  see  to  it  that  the  law  of  the  state 
was  obeyed  and,  if  they  neglected  their  duty  in  that  regard,  to 
punish  them  for  such  neglect.  We  cannot  recognize  the  argu- 
ment that  persons  were  induced  to  give  the  corporations  of  the 
state  credit  because  of  the  lexistence  of  this  section  136,  for  this 
would  be  to  concede  that  the  creditors  parted  with  their  prop- 
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erty  upon  the  understanding  that  when  they  did  bo  the  officers  of  the 
corporation  would  violate  the  law  which  it  was  their  duty  to  obey* 

But,  again,  counsel  for  defendants  in  error  say  that  the  nature 
of  the  statute  under  consideration  is  no  longer  an  open  question 
in  this  court,  as  we  have  decided  that  the  statute  was  not  penal, 
but  contractual.  In  Howell  v.  Roberts,  29  Neb.  483 ;  45  N.  W. 
Eep.  923,  and  again  in  Coy  v.  James,  30  Neb.  798 ;  47  N.  W. 
Kep.  208,  we  did  so  decide.  A  somewhat  extensive  re-examina- 
tion of  the  subject,  however,  constrains  us  to  say  that  the  conclu- 
sion reached  by  us  in  those  cases  was  wrong,  and  they  must  be 
overruled.  We  did  say,  in  those  cases,  that  said  section  136  of 
the  Nebraska  statute  was  contractual  in  its  nature.  We  were 
mistaken.  The  rule  we  announced  in  those  cases  is  not  supported 
by  the  weight  of  authority  nor,  indeed,  is  it  supported  by  any 
authority  that  we  have  been  able  to  find.  We  conclude,  there- 
fore, that  said  section  136  was  a  penal  statute,  and  that  all  rights 
of  action  which  accrued  thereunder  to  the  creditors  of  a  corporation 
against  the  stockholders  thereof,  and  which  had  not  been  reduced 
to  judgment,  were  abrogated  by  the  repeal  of  said  section. 

This  suit  was  brought  against  the  Globe  Publishing  Company 
and  the  stockholders  thereof  jointly.  Was  the  action  against  the 
stockholders  prematurely  brought  ?  We  think  it  was.  Cook  on 
Stock  and  Stockholders  (§  219)  thus  lays  down  the  rule :  "  Even 
when  not  expressly  provided  by  statute,  it  is  the  rule,  according 
to  the  weight  of  authority,  that  corporate  creditors,  before  they 
can  proceed  against  the  shareholders  upon  their  statutory  liability, 
must  first  exhaust  their  remedy  against  the  corporation  and  its 
assets.''  We  have  no  doubt  but  this  is  the  general  rule,  and  the 
better  practice,  especially  in  the  absence  of  a  statute  which 
authorizes  a  different  procedure,  but  we  are  not  concerned  with 
what  the  rule  may  be  in  other  states  and  courts.  Section  4, 
article  12,  of  the  Constitution,  provides  that :  "  In  all  cases  of 
claims  against  corporations  and  joint  stock  associations  the  exact 
amount  justly  due  shall  be  first  ascertained,  and  after  the  corpo- 
rate property  shall  have  been  exhausted  the  original  subscribers 
thereof  shall  be  individually  liable  to  the  extent  of  their  unpaid 
subscription,  and  the  liability  for  the  unpaid  subscription  shall 
follow  the  stock."  The  word  "  ascertained,"  in  this  provision, 
we  take  to  mean  ^^ judicially  ascertained;"  and  to  ^'judicially 
voju  X. —  76 
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ascertain  "  the  amount  due  from  a  corporation  to  a  creditor  means 
to  have  the  iinding  and  judgment  or  decree  of  a  court  as  to  such 
amount.  Such  an  ascertainment  of  a  debt  due  from  a  corpora- 
tion could  then  be  ascertained,  and  ascertained  only,  within  tlie 
meaning  of  this  Constitution,  in  a  suit  brought  by  a  creditor  of  a 
corporation  against  it ;  not  against  the  stockholders  thereof,  nor 
against  the  stockholders  and  corporation  jointly.  The  expression 
in  the  constitutional  provision  just  quoted  above,  "  that  after  the 
corporate  property  shall  have  been  exhausted,"  means  ^'  exhausted 
by  judicial  proceedings ;"  that  is,  when  executions  issued  on  judg- 
ments or  decrees  rendered  against  corporations  shall  be  returned 
unsatisfied.  This  constitutional  provision  is  the  supreme  law  of 
the  land,  and  we  are  not  at  liberty  to,  or  desirous  of,  evading  it 
or  construing  it  away.  We  think,  therefore,  that  the  creditors  of 
a  de  jure  corporation  have  no  right  of  action  against  the  stock- 
holders thereof  until  they  have  reduced  their  claims  against  the 
corporation  to  judgment,  and  until  an  execution  issued  upon 
such  judgment  has  been  returned  wholly  or  in  part  unsatisfied. 
It  follows  from  this  that  a  creditor's  cause  of  action  against  the 
stockholders  of  a  corporation  under  said  section  136  would  not 
accrue  until  such  creditor  had  sued  the  corporation  for  the  cor* 
porate  debt,  obtained  a  judgment  thereon,  and  an  execution  issued 
on  such  judgment  had  been  returned,  at  least  in  part,  unsatisfied. 
The  judgment  of  the  District  Court  is  reversed,  and  the  actioa 
against  the  stockholders  is  dismissed.     Judgment  accordingly 

NoBVAL,  Ch.  J.,  concurs  in  the  judgment  solely  on  the  ground 
last  stated  in  the  above  opinion. 

Byan,  C,  having  been  of  counsel,  took  no  part  in  the 
decision.* 

1.  Whether  a  statutory  liability  imposed  upon  ofllcers  or  stock* 
holders  is  penal  in  its  nature. —  The  cases  upon  this  question  are  collected 
in  a  note  in  2  Am.  R.  R  &  Corp.  Hep.  881.  The  question  is  passed  upon  in 
the  following:  Howell  v.  Roberts,  2  Am.  R  R.  &  Corp.  Rep.  365;  Wolverton 
V.  George  H.  Taylor  &  Co.,  2  Am.  R  R.  &  Corp.  Rep.  369;  Cochran  v. 
Weichers,  2  Am.  R  R.  &  Corp.  Rep.  377;  Huntington  v.  Attrill,  7  Am.  R.  R 
&  Corp.  Rep.  206,  and  note. 

2.  Liability  of  directors  for  fiedlure  to  make  report  —  statutes  con- 
strued.—Under  Laws  of  New  York,  1875,  chapter  611,  section  18,  making 
the  directors  of  a  corporation  created  thereunder,  which  shall  fail  to  file  the 
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aaniial  report  required  thereby,  liable  for  all  the  debts  of  the  corporation  then 
existing,  or  which  shall  be  contracted  before  such  report  shall  be  made,  it  ia 
essential  to  the  liability  of  directors  that  their  occupancy  of  that  relation,  the 
default  in  filing  a  report,  and  the  debt  of  the  corporation  exist  at  the  same 
time;  and  where  the  charter  of  a  corporation  expires  after  the  making  of  an 
executory  contract  for  work  to  be  performed,  and  before  performance  thereof, 
the  directors  are  not  liable  for  the  work  because  of  failure  to  file  a  report  for 
the  last  year  of  the  corporation's  existence,  since  there  is  no  debt  before  the 
contract  is  performed,  and  at  that  time  there  is  no  corporation.  Qold  v.  Clyne, 
184  N.  Y.  262;  31  N.  E.  Rep.  080.  Nor  can  the  directors  be  held  liable  under 
section  88  of  said  chapter,  declaring  that  the  dissolution  of  the  corporation 
shall  not  take  away  or  impair  any  remedy  given  against  the  corporation,  its 
stockholders  or  ofllcers,  for  any  liability  incurred  prior  to  its  dissolution,  on 
Che  ground  that  the  liability  of  the  corporation  is  incurred  when  the  contract 
is  made,  and  exists  at  the  time  of  its  dissolution,  although  it  does  not  become 
an  existing  debt  until  after  the  dissolution,  when  the  work  is  finished,  and 
that  the  default  in  filing  a  report  then  effectually  exists.     Ibid. 

By  amendment  of  the  by-laws  of  a  corporation  the  number  of  trustees,  pre- 
viously fixed  at  twelve,  was  reduced  to  nine,  but  no  certificate  of  such  reduc- 
tion was  filed  in  the  ofl^ces  of  the  county  clerk  and  secretary  of  state,  as  was 
required  by  statute.  Only  nine  trustees  were  thereafter  elected,  and  a  board 
of  that  number  continued  to  act  as  such  during  several  years,  and  annual 
reports  of  the  corporation,  in  accordance  with  the  requirements  of  Laws  of 
New  York,  1848,  chapter  40,  were  signed  and  verified  by  the  president  and  six  of 
the  nine  trustees.  Held,  that  the  trustees  were  not  liable  for  the  debts  of  the 
corporation,  as  a  penalty  imposed  by  the  statute  for  failure  to  file  such  reports, 
on  the  ground  that  six  did  not  constitute  '*  a  majority  of  the  trustees,"  which 
the  statute  required.  The  statute  should  not  be  construed  as  requiring  a 
majority  of  a  constructive  board  of  trustees  instead  of  an  existing  board. 
Wallace  v.  Walsh,  125  N.  Y.  28;  25  N.  E.  Rep.  1076.  The  vaUdity  of  the 
reduction  of  the  number  of  trustees  could  not  be  assailed  collaterally  in  an 
action  by  a  creditor.     Ibid. 

Under  New  York  statutes  a  director  who  assigns  and  transfers  all  his  stock 
ceases  to  be  a  director  and  is  not  liable  for  debts  thereafter  contracted. 
Chemical  National  Bank  v.  Colwell,  182  N.  Y.  250 ;  80  N.  E.  Rep.  644. 

An  unliquidated  claim  for  a  breach  of  contract  of  employment  is  a  ''  debt,'* 
within  Laws  of  New  York,  1848,  chapter  40,  section  12,  providing  that  if  any 
manufacturing  company  shall  fail  to  make  and  publish  an  annual  report  stat- 
ing the  amount  of  its  existing  "debts,"  the  trustees  shall  be  jointly  and  sever- 
ally liable  for  such  "  debts."    Green  v.  Easton,  26  N.  Y.  Supp.  558. 

Under  section  16  of  the  General  Corporation  Law  of  Colorado,  requiring 
annual  reports  of  the  financial  condition  of  a  corporation  to  be  filed  in  the 
county  in  which  its  business  is  carried  on,  and,  in  case  of  failure  to  do  so, 
making  the  directors  liable  for  the  debts  of  the  corporation,  where  a  certificate 
of  incorporation  states,  in  compliance  with  section  2  of  the  act,  the  place  and 
county  in  which  the  principal  office  of  the  corporation  in  the  state  shall  be, 
such  reports  must  be  filed  in  that  county,  notwithstanding  the  certificate  also 
states  that  the  principal  business  of  the  corporation  is  to  be  carried  on  in 
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another  state.  Tabor  v.  Commercial  Nat.  Bank,  10  0.  0.  A.  429;  62  Fed. 
Rep.  888.  A  judgment  against  such  a  corporation  for  the  recovery  of  money- 
is  a  debt,  within  the  meaning  of  the  statute,  and  may  be  counted  on  in  an  action 
under  the  statute  against  a  director,  without  pleading  the  original  indebted- 
ness, there  being  no  question  of  the  time  when  the  debt  was  incurred.    Ibid. 

An  act  of  Pennsylvania,  April  14,  1868,  makes  the  directors  of  an  associa- 
tion incorporated  thereunder  liable  for  its  debts  if  they  fail  to  make  an  annual 
statement  of  the  amoimt  and  character  of  its  property  and  of  its  debts,  or  if  they 
make  a  false  statement.  Held,  that  where  they  failed  to  file  a  statement  for 
three  months  after  their  election,  though  none  had  been  made  for  over  a  year 
previous,  and  their  statement  shoTred  it  solvent,  though  it  was  far  from  it» 
they  would  be  liable,  both  by  reason  of  the  delay  and  false  statement,  though 
they  were  honest  in  their  belief.  Glthers  v.  Clarke,  158  Penn.  St.  616;  28  AtL 
Rep.  282. 

This  class  of  statutes  is  considered  at  length  in  note  to  Ckius  v.  Bwitzer,  3 
Am  R.  R.  <&  Corp.  Rep.  703,  711.  See,  also,  First  Nat.  Bank  v.  Lamon,  5 
Am  R  R  &  Corp.  Rep.  440,  and  note. 


Cole  v.  Satsop  R.  Co.  bt  al. 
(Supreme  Court  of  Washington,  August  7, 1804.) 

1.  COBPORATIOVS.      LlABILITT  TO  CRBDITOBS  FOB  UKFAID  VAUD  SUBSCRIP- 
TIONS, WHEN  BOMB  SUBSCBIPTIONS  INVALID.    Where  Subscribers  for  stock  of 

A  corporation,  with  knowledge  that  some  of  the  stock  has  been  subscribed  for 
by  another  corporation,  pay  their  subscriptions  on  some  of  the  stock,  they 
cannot,  **  as  against  creditors,"  defend  an  action  against  them  for  their  sub- 
flcriptions  on  other  stock  on  the  ground  that,  the  subscription  by  the  corpora- 
tion being  Invalid,  the  whole  stock  was  not  subscribed  for,  and,  therefore, 
they  are  not  liable  on  their  subscriptions. 

2.  SXTBSCRIFTION  BT  ONB  "AS  TBUBTBB."     PABOL  EVIDENCE  TO  SHOW  FOB 

WHOM  MADB.    Liability.    Where  a  person  subscribes  for  the  stock  of  a  cor- 
I)oration  *'as  trustee,"  it  may  be  shown  by  parol  evidence  that  he  subscribed 
«8  agent  for  individuals,  thereby  making  it  a  "pool"  subscription,  so  as  to 
bind  such  individuals. 
8.    Rbceiveb  of  a  cobfobation  appointed   at   suit  of   cbbditobs. 

WhBTHEB  he  BEPBBSENTS  BIGHTS  OF  CBBDITOBS  IN    SUIT   AGAINST   STOCK- 

H0LDEB8.  A  receiver  of  a  corporation,  appointed  in  a  proceeding  by  judg- 
ment creditors  after  a  return  of  nulla  bona  on  their  executions,  acquires  all  the 
rights  of  the  creditors;  and  in  an  action  by  him  for  unpaid  stock  subscriptions 
the  stockholders  cannot  set  up  a  defense  which,  though  good  in  an  action  by 
the  corporation,  could  not  be  set  up  in  an  action  by  the  creditors  individually. 

ACTION  by  Frank  B.  Cole,  receiver  of  the  Pacific  Mill  Com- 
pany, against  the  Satsop  Kailroad  Company  and  others. 
There  was  a  judgment  for  defendants,  and  plaintiff  appeals. 
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James  B,  Hawe^  ThoTnaa  Carroll  and  Dtmning^  Rioha/rdsy 
Mv/rray  <b  PraU^  for  appellant.  Pa^sona^  CoreU  &  Pa/rsonsy 
for  respondents. 

Stiles,  J.  The  complaint  in  this  case,  to  which  a  demurrer 
was  sustained,  aUeged :  (1)  The  incorporation  of  the  Pacific  Mill 
Company  under  the  laws  of  Washington,  with  a  capital  of 
$600,000,  divided  into  6,000  shares  of  the  par  value  of  $100  each. 
(2)  The  incorporation  of  the  Satsop  Railroad  Company  under  the 
laws  of  Washington,  with  a  capital  stock  of  $100,000,  and  hav- 
ing, by  its  articles  of  incorporation,  authority  to  subscribe  for 
and  acquire  stock  in  other  corporations.  (3)  That  the  defendants 
subscribed  for  the  entire  capital  stock  of  the  Pacific  Mill  Com- 
pany as  follows :  Satsop  Railroad  Company  for  198  shares,  C.  F. 
White,  as  trustee,  for  4,300  shares,  and  other  individuals  for  502 
shares.  (4)  That  said  subscription  of  said  C.  F.  White,  as  trustee^ 
for  said  4,300  shares  of  the  capital  stock  of  the  Pacific  Mill  Com- 
pany, was  made  by  the  said  C.  F.  White,  as  trustee  and  agent, 
for  the  benefit  of  all  of  the  shareholders  of  said  Pacific  Mill  Com- 
pany, at  the  request  of  said  shareholders,  and  upon  the  express 
agreement  between  all  of  said  shareholders  that  the  said  subscrip- 
tion was  made  by  said  C.  F.  White  in  trust  for  all  the  sharehold- 
ers of  said  company,  each  of  said  shareholders  to  have  an  interest 
therein  in  proportion  to  the  number  of  shares  subscribed  for  by 
each  subscriber  in  the  individual  name  of  such  subscriber ;  and 
said  subscription  so  made  by  said  C.  F.  White,  as  trustee  and 
agent  for  said  shareholders,  was  so  made  in  consideration  of  the 
mutual  promises  made  to  the  others  by  each  of  said  shareholders, 
and  in  consideration  of  the  benefits  to  be  derived  from  being  mem- 
bers of  said  corporation.  (5)  That  the  said  subscription  made  by 
said  C.  F.  White,  as  trustee  and  agent  for  said  shareholders,  was^ 
after  the  making  thereof,  ratified  and  confirmed  by  said  share- 
holders, and  held  and  used  for  their  benefit,  and  was  ratified  and 
accepted  by  the  Pacific  Mill  Company  aforesaid  as  the  subscrip- 
tion of  said  shareholders.  (6)  That  the  subscriptions  made  to  the 
capital  stock  of  said  Pacific  Mill  Company  by  the  said  defend- 
ants and  each  of  them,  individually  and  by  their  agent  and  trus- 
tee, the  said  C.  F.  White,  were  made  with  full  knowledge  of  the 
subscription  of  the  Satsop  Railroad  Company  for  198  shares  of 
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the  capital  stock  of  said  Pacific  Mill  Companj.  (7)  That  the 
Pacific  Mill  Companj  had  commenced  business,  incurred  a  large 
indebtedness  and  become  insolvent.  (8)  That  the  individnal 
interests  of  the  defendants  in  the  subscription  of  C.  F.  White,  as 
trustee,  were  as  set  forth.  (9)  That  no  part  of  the  subscriptioii 
of  C.  F.  White,  as  trustee,  had  been  paid,  except  the  sum  of 
$25,000,  by  the  Satsop  Sailroad  Companj,  and  the  amounts 
owing  thereon  and  unpaid  were  as  set  forth.  (10,  etc.)  That  C. 
T.  Le  Ballister  &  Co.  had  recovered  a  judgment  against  the 
Pacific  Mill  Companj  for  $5,021.48  and  costs ;  that  an  execution 
issued  was  returned  nulla  bona ;  that  Le  Ballister  &  Co.  had  com- 
menced an  action,  in  behalf  of  themselves  and  all  other  creditors 
who  should  join  them,  for  the  appointment  of  a  receiver  and 
other  relief ;  that  the  Pacific  Mill  Comanj  had  been  adjudged 
insolvent ;  that  plaintiff  had  been  appointed  receiver ;  that  proof 
of  claims  had  been  taken  to  the  amount  of  $65,000 ;  that  the 
receiver  had  demanded  of  the  board  of  trustees  of  the  Pacific  Mill 
Companj  that  it  lev j  an  assessment  upon  the  unpaid  subscriptions 
to  the  stock  of  the  companj  to  an  amount  sufficient  to  paj  said 
indebtedness,  which  had  been  refused  ;  that  the  court,  upon  the 
application  of  the  receiver,  ordered  a  levj  of  fourteen  per  cent 
on  the  said  subscriptions,  and  authorized  the  receiver  to  bring  suit 
therefor ;  that  each  of  the  defendants  was  notified  of  said  assess^ 
ment,  and  called  upon  to  paj  the  same  in  the  sums  set  forth,  but 
each  had  failed  and  refused,  and  that  the  Pacific  Mill  Company 
was  insolvent  and  had  no  assets  whatever,  except  the  stock  sub- 
acriptions  sued  for.     Judgment  was  prajed  accordinglj. 

From  the  briefs  we  are  assured  that  the  action  of  the  court 
below  was  based  upon  Hotel  Co.  v.  Schram,  6  Wash.  134 ;  33 
Pac.  Bep.  1002.  If  so,  we  think  the  court  overlooked  many 
manifest  differences  between  that  case  and  this,  as  disclosed  by 
the  complaint,  which  we  have  set  forth  with  much  fullness.  It 
is  true  that  the  Satsop  Bailroad  Companj  was  a  large  subscriber 
to  the  capital  stock  of  the  Pacific  Mill  Companj,  and  it  is  also 
true  that  under  the  decision  in  Schram's  case  it  was  not  liable 
for  anj  of  its  subscription,  although  it  assumed  to  authorize  itself 
to  make  the  subscription  bj  its  articles  of  incorporation,  and  that 
without  its  subscription  the  capital  of  the  Pacific  Mill  Company 
was  not  all  subscribed  for ;  that  it  was  not  authorized  to  ooia- 
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mence  btudness ;  and  that  sabscribers  sued  under  the  same  ciiv 
cumstances  as  Schram  was  would  not  be  liable.  The  action 
against  Schram  was  the  ordinary  one  of  a  corporation  against  one 
of  its  stock  subscribers  for  the  amount  of  his  subscription,  and 
nothing  was  there  considered  except  the  bare  legal  propositions 
arising  out  of  the  relations  of  the  plaintiff  and  defendant  on  the 
facts.  But  in  the  case  before  us  it  is  pointedly  alleged  that  each 
of  the  subscribers  had  full  knowledge  of  the  subscription  made 
by  the  Satsop  Railroad  Company,  and  that  each  of  them  paid  his 
individual  subscription,  the  subscription  of  White  as  trustee 
being  the  only  one  not  paid.  Such  knowledge  and  action  have 
frequently  been  held  to  constitute  a  waiver  of  the  right  of  the 
subscriber  to  insist  on  a  full  subscription.  Thomp.  Liab.  Stockh. 
§  120 ;  Mor.  Priv.  Corp.  §  166,  and  cases  cited ;  Hager  v.  Cleve- 
land, 36  Md.  476 ;  Morrison  v.  Dorsey,  48  Md.  468 ;  Musgrave 
V.  Morrison,  64  Md.  161 ;  Hotel  Co.  v.  Hunt,  57  Mo.  126.  Great 
force  is  added  to  the  reason  for  thus  holding  when  the  purpose 
of  the  action  is  to  procure  funds  with -which  to  pay  the  creditors 
of  an  insolvent  corporation.  Nearly  $60,000  was  paid  in  by  the 
individual  subscribers,  the  purpose  of  which  payment  could  have 
been  nothing  else  but  to  enable  the  corporation  to  commence  its 
proposed  business.  As  against  creditors,  the  defendants  cannot 
rely  on  the  Schram  case.  The  respondents,  however,  present 
two  other  questions  which  are  material : 

1.  It  is  sought  to  hold  the  respondents  for  the  subscription  of 
*^  C.  F.  White  as  trustee,"  under  the  fourth  and  fifth  paragraphs 
of  the  complaint.  The  position  of  the  respondents  on  this  point 
is  that,  in  the  absence  of  fraud,  parol  evidence  is  not  admissible 
to  show  that  the  subscription  was  other  than  what  upon  its  face 
it  appears  to  be ;  that  the  word  "  trustee  "  added  to  the  name  of 
the  subscriber  in  such  a  case,  in  making  an  original  subscription, 
whatever  may  be  its  effect  as  to  transfers  and  other  entriea  upon 
the  books  of  the  company,  has  no  effect  whatever ;  and  that  the 
effect  of  our  statute  is  to  relieve  the  trustee  from  personal  liability, 
and  to  charge  the  trust  estate,  if  any,  and  not  to  create  a  trust 
where  there  is  no  estate,  or  to  charge  a  third  party  upon  the  alle- 
gation that  he  was  the  real  party  in  interest,  and  in  that  way  open 
the  door  for  the  admission  of  parol  evidence  to  vary  the  contract 
The  statute  referred  to  is  General  Statutes,  section  1612 :  ^^  No 
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person  holding  stock  as  executor,  administrator,  guardian  or 
trustee  *  *  *  shall  be  personally  subject  to  any  liability  as 
stockholder  of  the  company,  but  *  *  *  the  estate  and  funds 
in  the  hands  of  ^  ^  *  the  trustee  shall  be  liable  in  like  man- 
ner and  to  the  same  extent  as  the  *  *  *  person  interested 
in  the  trust  fund  would  h^ve  been  if  he  or  she  had  been  living 
and  competent  to  act  and  hold  the  stock  in  his  or  her  name." 
But  this  law  can  have  no  bearing  upon  a  case  like  this,  for  if  one 
who  has  no  estate  for  which  he  is  acting  as  a  trustee  can  subscribe 
for  stock,  and  escape  liability  by  affixing  the  words  "  as  trustee  " 
to  his  signature,  he  is  being  directly  aided  by  the  law  to  commit 
a  fraud  both  upon  the  corporation  and  other  subscribers,  which 
was  never  intended.  The  first  proposition,  viz.,  that  parol  evi- 
dence is  not  permitted  to  show  that  the  subscriber  ^^  as  trustee  '^ 
is  not  the  real  subscriber,  has  received  general  sanction  in 
England.  Cook  Stock  <fe  S.  §  253.  But  in  this  country  the  rule 
has  not  been  adhered  to.  Burr  v.  Wilcox,  22  N.  Y.  551.  While 
a  trustee  is  not  an  agent,  an  agent  is  an  agent,  in  whatever  way 
he  may  describe  himself.  We  can  see  no  greater  reason  for 
restricting  inquiry  into  this  kind  of  a  contract  than  into  any  other. 
In  Stover  v.  Flack,  30  N.  T.  64,  it  was  held  that,  although  Stover 
alone  subscribed  for  the  stock,  yet,  under  the  arrangement  between 
him  and  Flack,  the  latter  was  a  stockholder,  and  was  liable  to 
contribute  towards  the  debts  of  the  corporation.  Here  the  all^ 
gation  is  broadly  made  that  White  made  the  subscription  as  the 
agent  of  the  respondents,  at  their  request,  and  for  the  benefit  of 
each  of  them  in  proportion  to  his  individual  subscription.  In 
other  words,  it  was  a  "  pool "  subscription  by  a  dummy,  which 
was  understood  by  the  corporation,  and  was  ratified  by  it,  as  the 
subscription  of  the  individuals.  Nothing  could  be  more  strongly 
stated,  and  we  think  a  cause  of  action  was  alleged. 

2.  The  other  point  contended  for  by  respondents  is  that  the 
receiver,  being  the  representative  of  the  corporation  and  standing 
in  its  shoes,  cannot  maintain  the  action,  because,  inasmuch  as  the 
stock  had  not  all  been  subscribed  for,  and  the  subscriptions 
were,  therefore,  not  absolute,  the  corporation  itself  could  not  sue 
thereon.  Perhaps  it  might  be  justly  argued,  from  what  has  been 
said  upon  the  subject  of  the  alleged  waiver  of  the  full  subscrip- 
tion, that  in  this  case  the  corporation  could  have  sued  notwith- 
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Binding  the  subscription  of  the  Satsop  BaUroad  Company.  Bnt 
it  is  not  necessary  to  so  hold  in  this  case,  for  we  think  this  par- 
ticnlar  receiver  could  maintain  the  action  whether  the  corpora- 
tion could  do  so  or  not.  The  authorities  cited  to  our  attention 
do  not,  when  examined  closely,  hold  to  the  contrary.  The  lan- 
guage used  in  High  on  Beceiyers  (§§  201,  315)  is  general,  to  the 
effect  that  a  receiver  is  usually  only  clothed  with  such  rights  of 
action  as  the  person  or  corporation  over  whose  estate  he  has  been 
appointed  might  have  maintained ;  but  the  same  volume  recog- 
nizes it  as  usual  for  receivers  to  pursue  and  recover  property  of 
an  insolvent  sufficient  to  pay  creditors  (§  455),  and  respondents 
concede  that  such  is  the  fact.  It  is  to  be  observed,  however, 
that  Mr.  High's  work,  so  far  as  receivers  appointed  at  the  suit  of 
creditors  in  aid  of  execution  are  concerned,  is  based  almost 
entirely  upon  New  York  cases,  which,  in  turn,  are  founded  upon 
the  very  full  provisions  of  the  Code  and  laws  of  that  state.  See 
chap.  12,  tit.  '*  Creditors."  But  at  section  324a  the  same  author 
gives  the  same  weight  to  decisions  in  Maryland  and  Kew  York 
holding  that,  when  there  were  acts  of  waiver  on  the  part  of  the 
subscriber,  he  would  be  estopped  to  defend  against  a  suit  on  his 
subscription  by  a  receiver  on  the  ground  that  the  stock  had  been 
only  partially  subscribed,  or  that  he  had  been  deceived  by  false 
representations  as  to  the  condition  of  the  paid-up  capital.  Earns- 
worth  V.  Wood,  91  K.  Y.  308,  discussed  a  personal  liability 
imposed  upon  stockholders  to  the  extent  of  the  par  value  of  their 
holdings,  and  did  not  depend  upon  subscriptions  at  all.  Haskell 
V.  Worthington,  94  Mo.  560 ;  7  S.  W.  Bep.  481,  is  a  negative 
authority  on  the  question  of  the  effect  of  a  waiver,  but  on  the 
point  in  discussion  it  does  not  support  the  respondents.  The 
plaintiff  appears  to  have  been  a  common-law  assignee  of  an 
insolvent  corporation  merely,  who,  it  is  well  understood,  takes 
nothing  but  what  is  conveyed  to  him  by  the  deed  of  assignment^ 
and  does  not  represent  creditors.  Bouton  v.  Dement,  123  111. 
142 ;  14  K.  E.  Bep.  62.  Mann  v.  Pentz,  3  N.  Y.  415,  depended 
entirely  upon  statute,  the  result  turning  upon  the  fact  that  it  was 
sought  to  sustain  an  action  by  the  receiver  of  a  manufacturing 
corporation  against  a  stockholder  by  a  statute  which  applied  only 
to  moneyed  corporations.  In  Insurance  Co.  v.  Swigert,  135  IlL 
VOL.  X. —  77 
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150 ;  25  K.  E.  Bep.  680,  the  receiver  was  appointed  upon  tiie 
application  of  the  state  auditor,  showing  the  insolvency  of  the 
corporation,  and  asking  that  its  affairs  be  wound  up.  The 
receiver  applied  for  leave  to  proceed  against  certain  stockholders 
to  set  aside  a  cancellation  of  their  subscriptions  made  by  agree- 
ment with  the  company  some  years  before.  The  court  held 
that  the  transaction  amounted  to  a  purchase  of  its  own  stock 
by  the  corporation,  which,  as  between  the  parties,  was  a  valid 
one,  and  that  the  receiver  stood  so  exactly  in  the  shoes  of  the 
corporation  that  he  could  not  overturn  the  arrangement  made 
with  stockholders.  The  opinion  is  based  upon  the  statute  of 
Illinois,  which  is  a  winding-up  act  of  the  affairs  of  insolvent 
insurance  companies,  and  expressly  prescribes  the  powers  of 
receivers  under  it,  which  are  held  not  to  constitute  them  the 
representatives  of  creditors,  except  in  the  matter  of  distribution. 
But  on  page  172, 135  111.,  and  page  680,  25  N.  E.  Sep.,  this  is 
said :  '^  Almost  all  of  the  cases  cited  by  defendant  in  error  fall 
in  one  or  the  other  of  the  four  classes  following  :  *  *  *  (3) 
Where  the  receiver  was  appointed  in  a  proceeding  prosecuted  by 
creditors,  whiclf  was  supplemental  to  execution,  and  the  receiver 
had  the  rights  of  the  creditors  at  whose  instance,  and  to  secure 
whose  claims,  he  was  appointed.  *  *  *  With  the  law  of 
such  cases  we  have  no  fault  to  find."  It  is  needless  to  call  atten- 
tion to  the  fact  that  the  case  before  us  is  of  the  class  mentioned. 
There  is  no  reason  apparent  why  Le  Ballister  &  Co.  might  not 
have  brought  this  suit  for  themselves  and  such  other  creditors 
having  unsatisfied  judgments  as  might  join  them,  for  there  is  no 
specific  property  to  be  taken  possession  of,  but  it  is  certainly  a 
common  method  of  procedure  for  a  receiver  to  be  appointed  in 
such  cases,  and  when  appointed  he  represents  creditors,  and  not 
the  corporation,  and,  by  the  order  appointing  him,  becomes  pos- 
sessed of  the  rights  of  creditors,  for  the  purposes  of  collection, 
as  fully  as  though  their  judgments  were  assigned  to  him.  The 
cases  cited  from  Maryland,  supra,  were  all  cases  of  this  class,  not 
depending  upon  statute.  The  judgment  is  reversed,  with  direc- 
tions to  the  Supreme  Court  to  overrule  the  demurrer. 

DtJNBAB,  Ch.  J.,  and  Aiidebs,  J.,  concur ;  Soott,  J.,  concurs  in 
the  result ;  Hoyt,  J.,  dissents.* 

•  Reported  In  87  Pftc.  Rep.  700. 
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Sabflcriptions  not  enf ozcible  until  xeqniaite  amount  unconditionally 
aubacribed. —  The  statutes  of  Oregon  require  that  one-half  of  the  capital  8to<^ 
of  a  priyate  corporation  must  be  subscribed  before  the  corporation  can  be 
organized ;  held,  that  a  subscriber  is  not  liable  on  his  subscription  where  the 
requisite  half  of  the  stock  was  not  unconditionally  subscribed  before  organiza- 
tion. Portland  &  F.  R  Go.  v.  Spillman,  28  Oreg.  587 ;  82  Pac.  Rep.  688.  If » 
however,  a  subscriber,  with  knowledge  that  the  requisite  one-half  of  the 
capital  stock  has  not  been  taken,  attends  the  meetings  of  the  company  and 
participates  in  its  organization,  or  does  other  acts  indicating  a  consent  to 
become  a  shareholder,  and  acts  as  such  before  the  statutory  conditions  have 
been  complied  with,  he  waives  the  implied  conditions  of  his  subscription,  and 
cannot  afterwards  refuse  to  become  a  shareholder  on  the  ground  that  the  com- 
pany was  not  legally  organized.  Ibid.  There  is  no  such  waiver  from  the 
•  fact  that  a  subscriber,  without  knowledge  that  the  requisite  amount  of  stock 
has  not  been  taken,  on  severEd  occasions  consents  to  and  waives  notice  of  a 
shareholders'  meeting,  and  on  one  occasion  votes  by  proxy  at  a  special  meet* 
ing.    Ibid. 

As  to  the  implied  condition  that  all  the  stock  must  be  subscribed  before 
subscriptions  can  be  enforced,  and  as  to  the  waiver  of  such  condition,  see 
Masonic  Temple  Assn.  v.  Channel,  2  Am.  R.  R.  A  Corp.  Rep.  728 ;  Interna- 
tional Fair  <&  Exposition  Assn.  v.  Walker,  8  Am.  R  R.  <&  Corp.  Rep.  781 ; 
Arkadelphia  Cotton  Mills  v.  Trimble,  4  Am.  R  R  &  Corp.  Rep.  286 ;  Ander- 
son V.  Middle  A  East  Tenn.  Central  R.  Co.,  5  Am.  R.  R.  <&  Corp.  Rep.  845; 
9  Am.  R  R  &  Corp.  Rep.  245,  note  1. 


Oakbs  V.  Cattaraugus  Watbb  Go. 
(Court  of  Appeals  of  New  York,  November  2,  1894.) 

1.   CORPOItATIONB.       PrBSUUPTIVE  POWBR  OF  PRESIDENT  OF  WATER  COIC* 

PANT.  Where  a  company  was  organized  to  construct  water  works  and  furnish 
water  to  a  dty,  and  the  president  was  put  in  charge  of  the  work  of  construc- 
tion, and  was  on  the  spot,  directing  operations,  he  presumably  had  power  to 
employ  men  to  secure  rights  of  way,  rentals  for  hydrants,  and  other  privileges 
necessarily  pertaining  to  the  business. 

2.  Ratification  of  ooirrRACT  made  bt  promoters  on  behalf  of  corpo- 
ration TO  BB  organized.  Where  the  president  of  a  corporation  ratifies,  for 
its  benefit,  a  contract  for  services  to  be  rendered  to  the  corporation,  made  by 
him  while  acting  as  a  promoter  thereof,  and  such  services  are  performed  for 
tfie  corporation,  and  the  contract  providing  therefor  is  one  which  would  have 
bound  the  corporation  if  made  by  the  president  after  it  had  acquired  a  legal 
existence,  the  corporation  is  bound  by  the  contract. 

8.  In  an  action  against  a  water  company  on  a  contract  made  by  its  presi- 
dent, before  incorporation,  for  services  to  be  rendered  to  the  corporation, 
which  was  ratified  by  him  after  incorporation,  while  he  was  in  charge  of  the 
company's  works,  by  a  request  for  performance,  and,  after  performance,  by 
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sen  acknowledgment  of  Indebtedness  and  a  promise  to  pay  it,  the  questioii 
whether  it  was  intended  by  the  parties  that  such  ratification  should  bind  tho 
company  is  for  the  jury. 

4  Public  policy.  Promise,  in  consideration  of  plaintipp  not  organ- 
ising A  competing  water  company,  a  contract  by  which  plaintiff  agreed  to 
refrain  from  forming  a  corporation  for  the  construction  of  water  works  in  & 
certain  city,  and  from  carrying  on  or  prosecuting  such  work,  in  order  that 
defendant  might  incorporate  for  that  purpose,  and  conduct  the  business  with- 
out competition,  is  not  void,  as  against  public  policy. 

ACTION  by  Frank  S.  Oakes  against  the  Cattaranarus  Water 
Company  on  a  written  contract  for  services.  There  was  a 
judgment  of  nonsuit,  and  a  motion  for  a  new  trial  on  exceptions, 
ordered  to  be  beard  in  the  first  instance  at  General  Term. 
From  an  order  at  General  Term  (21  N.  Y.  Supp.  851)  denying- 
the  motion,  plaintiff  appeals. 

WiUicmi  S.  Henderson,  for  appellant.  D.  E.  Powell,  for 
respondent. 

O'Bbiek,  J.  The  trial  court  nonsuited  the  plaintiff,  and  the 
principal  question  presented  by  the  appeal  is  whether  there  was- 
proof  made  which  should  have  been  submitted  to  the  jury  The 
plaintiff  made  a  request  to  that  effect,  which  was  denied,  and  an 
exception  taken.  The  defendant  is  a  corporation  organized 
under  the  provisions  of  chapter  737  of  the  Laws  of  1873,  and  tha 
acts  amendatory  thereof  and  supplementary  thereto,  for  the  pur- 
pose of  supplying  the  village  of  Cattaraugus  with  water.  The 
certificate  of  incorporation  was  executed  on  the  3d  day  of  March, 
1890,  but  not  filed  in  the  proper  ofiice  until  the  19th  day  of  May 
following,  at  which  date  it  is  assumed  on  both  sides  that  the 
defendant's  corporate  existence  begun.  The  statute  requires  the 
consent  of  the  town  authorities  of  the  town,  where  the  opera- 
tions of  the  corporation  are  to  be  carried  on,  as  a  preliminary 
condition  of  its  creation,  and  this  was  procured  by  the  partiea 
promoting  the  organization  of  the  defendant  on  the  22d  day  of 
February,  1890.  The  application  for  this  consent  was  in 
writing,  signed  by  the  seven  persons  who  afterwards  became 
the  incorporators,  and  bears  date  February  5,  1890,  and  proves 
that  at  that  date,  if  not  before,  they  intended,  in  case  the  appli- 
oation  was  granted,  to  form  the  corporation.    One  George  N. 
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Cowan,  an  attorney  at  law,  seems  to  have  been  the  principal  pro- 
moter of  the  whole  enterprise.  His  name  appears  first  upon  the 
written  application  to  the  town  authorities  for  the  consent,  and  in 
the  certificate  of  incorporation,  and  is  followed  by  that  of  his  wife 
and  brother,  with  four  other  persons.  Upon  the  organization  of 
the  defendant,  he  and  his  wife  and  brother  became,  respectively, 
the  president,  secretary  and  treasurer  of  the  corporation.  This 
action  was  brought  by  the  plaintiff  to  recover  the  sum  of  $1,000 
upon  a  written  agreement  bearing  date  February  18, 1890,  signed 
by  the  plaintiff  and  by  Cowan  as  attorney  for  the  defendant. 
The  plaintiff's  difficulty  in  the  case  arises  from  the  fact  that  this 
paper  was  executed,  as  will  be  seen  from  the  dates,  before  the 
defendant  had  any  corporate  existence;  and,  therefore,  in  its 
inception,  it  was  not  the  defendant's  contract,  or  binding  upon  it 
in  any  form.  By  the  terms  of  the  instrument  the  defendant 
agrees  to  pay  to  the  plaintiff  the  sum  of  $1,000  for  his  services  to 
defendant  in  securing  right  of  way,  hydrant  rental,  and  placing 
investments,  and  things  pertaining  to  the  construction  of  the 
water  works  for  the  village,  to  be  paid  at  the  completion  of  the 
work.  It  was  further  stated  that  unless  the  defendant  constructed 
the  works  the  agreement  was  to  be  considered  and  treated  as  null 
and  void,  but,  if  it  did  construct,  then  the  plaintiff's  services,  for 
which  the  compensation  was  to  be  paid,  should  consist  in  aiding 
and  helping  the  defendant  in  the  matters  above  specified,  without 
cash  expense  to  him.  It  was  shown  at  the  trial  that  the  defend- 
ant, in  its  corporate  capacity,  did  construct  and  complete  the  sys- 
tem of  water  works  for  the  village.  The  work  was  commenced 
about  June,  1890,  and  completed  before  the  commencement  of 
this  action.  The  defendant  established  an  office  in  the  village, 
and  retained  it  while  the  work  was  in  progress.  Cowan  was  the 
president  and  manager  of  the  business,  and  had  full  direction  and 
chaise,  his  wife  acting  as  secretary,  and  his  brother  as  treasurer 
of  the  corporation.  The  plaintiff,  upon  the  request  of  Cowan, 
the  president,  derformed  services  for  the  defendant  of  the  kind 
and  character  pescribed  in  the  contract  above  mentioned.  They 
do  not  appear  to  have  been  of  a  very  important  character,  and 
no  proof  was  given  in  regard  to  their  value;  but,  so  far  as 
appears,  he  performed  all  that  was  required  of  him.  After  the 
<M>mpletion  of  the  water  works,  Cowan,  on  several  occasions, 
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acknowledged  the  indebtedness  to  the  plaintiff,  and  promised 
to  pay  it.  There  is  no  proof  in  the  record  tending  to  show  that 
the  general  powers  possessed  by  Cowan  *as  the  president  of  the 
defendant  were  limited  or  restricted  by  by-laws,  or  in  any  other 
way,  and  we  most  assume  that  he  had  all  the  power  that  the 
president  and  general  managing  agent  of  such  a  corporation  could 
exercise  in  the  transaction  of  the  corporate  business  at  the  place 
where  its  operations  were  being  conducted.  The  general  powera 
of  such  an  officer  may  be  limited  or  restricted  by  the  charter  or 
by-laws  of  the  corporation.  These  restrictions  may  not  be  bind- 
ing on  all  persons  dealing  with  the  corporation  under  all  circum- 
stances, as  secret  and  unknown  instructions  to  a  general  agent  of 
a  natural  person  do  not  always  bind  persons  dealing  with  the 
agent  in  ignorance  of  his  actual  powers.  In  this  case  the  presi- 
dent, having  full  personal  charge  of  the  business  which  the 
defendant  was  organized  to  transact,  represented  the  corporation, 
and  prima  facie  he  had  power  to  do  any  act  which  the  directors 
could  authorize  or  ratify.  Hastings  v.  Insurance  Co.,  138  N.  Y. 
473 ;  34  K.  E.  Rep.  289 ;  Conover  v.  Insurance  Co.,  1  N.  Y. 
290 ;  Booth  v.  Bank,  50  N.  Y.  396  ;  LesUe  v.  Lorillard,  110  N. 
Y.  619 ;  18  N.  E.  Rep.  363 ;  Holmes  v.  Willard,  126  K  Y.  76 ; 
25  K.  E.  Rep.  1083 ;  Patterson  v.  Robinson,  116  N.  Y.  193 ;  22 
N.  E.  Rep.  372 ;  Rathbun  v.  Snow,  123  N.  Y.  343 ;  26  N.  E. 
Rep.  379 ;  Railroad  Co.  v.  Dixon,  114  N.  Y.  80 ;  21  N.  E.  Rep. 
110 ;  Mor.  Priv.  Corp.  §§  261-253.  There  can  be  no  doubt,  I 
think,  that  the  contract  which  is  the  basis  of  this  action  was  of 
such  a  character,  and  the  objects  expressed  upon  its  face  were  of 
such  a  nature,  that  the  president  and  general  manager  of  the 
enterprise  had  the  power  to  make  it  in  behalf  of  the  corporation, 
whenever  it  attained  a  legal  existence.  The  corporation  had 
resolved  to  do  the  work,  which  was  put  in  charge  of  the  presi- 
dent, who  was  the  principal  promoter  in  organizing  it.  He  was 
on  the  ground,  directing  the  operations,  and  must  be  assumed  to 
have  the  power  to  do  whatever  was  necessary  in  executing  the 
corporate  objects.  It  cannot  be  doubted  that  he  had  power  to 
employ  engineers  and  workmen  to  construct  the  works,  aud  to 
bind  the  company  by  contracts  for  labor  and  materials.  He  could 
also  employ  men  to  secure  for  the  company  rights  of  way,  rentals 
for  hydrants,  and  the  other  things  necessarily  pertaining  to  the 
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'btisiness ;  and,  if  he  could  make  contracts  for  that  purpose,  why 
could  he  not  adopt  and  ratify  one  made  by  himself,  though  before 
the  corporation  was  legally  created,  but  in  anticipation  of  what 
subsequently  occurred  in  obtaining  the  consent  and  filing  the 
certificate  of  incorporation  ?  We  think  this  was  fairly  within  his 
general  powers,  and,  if  he  intended,  in  behalf  of  the  corporation 
which  he  represented,  by  calling  upon  the  plaintiff  to  do  the 
things  which  he  had  agreed  to  do  in  the  writing,  to  adopt  and 
ratify  the  agreement  made  before  the  incorporation,  instead  of 
making  a  new  one,  and  the  plaintiff  intended  to  and  did  perform 
for  the  corporation  the  things  specified  in  the  agreement,  there 
is  no  good  reason  why  the  corporation  did  not  become  bound  by 
his  action.  Whether  this  was  the  intention  and  purpose  of  the 
president  of  the  defendant  and  of  the  plaintiff  was,  under  the 
circimistances  of  the  case,  a  question  of  fact,  which  should  have 
been  submitted  to  the  jury.  Ratification  is  largely  a  question  of 
intention,  to  be  determined  from  facts  and  circumstances  as  one 
of  fact ;  and  the  court  was  not  warranted,  under  the  circumstances, 
in  disposing  of  the  question  as  one  of  law. 

But  it  is  insisted  that  the  contract,  even  if  regarged  as  the  cor- 
porate obligation,  is  void  as  against  public  policy.  There  was 
proof  given  at  the  trial  tending  to  show  that  the  plaintiff,  before 
entering  into  the  contract  with  Cowan,  contemplated  an  applica- 
tion in  his  own  name  to  the  town  authorities  for  permission  to 
form  a  corporation  to  construct  the  works,  and  that  the  purpose 
of  the  agreement  was  to  compensate  him  for  consenting  to  aban- 
don the  enterprise  and  allow  the  defendant  to  obtain  the  consent, 
and  reap  the  benefit  of  the  enterprise.  It  is  alleged  in  the  com- 
plaint that,  at  the  time  of  entering  into  the  agreement,  it  was 
understood  and  agreed  between  the  parties  that,  in  addition  to 
the  consideration  mentioned  in  the  writing  for  the  payment  of 
the  $1,000,  the  plaintiff  was  not  to  prosecute  or  carry  on  the 
business  for  which  the  defendant  was  subsequently  organized, 
and  was  not  to  organize  any  corporation  for  that  purpose,  or  to 
ask  or  receive  a  franchise  from  the  town  aiithorities  for  that  pur- 
pose. It  was  further  alleged  that  the  plaintiff  kept  and  performed 
these  conditions,  which  were  not  expressed  in  the  writing,  but 
fully  understood  between  the  parties,  but  did  assist  Cowan  in  his 
efforts  to  accomplisli  tiie  purpose  originally  contemplated  by  the 
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plaintiff.  These  allegations  are,  however,  pat  in  issue  by  the 
answer.  The  proof  would  have  justified  a  finding  by  the  jury 
that  the  plaintiff's  promise  to  abandon  the  enterprise,  and  leave 
the  field  open  to  Cowan  and  his  associates,  was  an  element  that 
entered  into  the  contract,  and  an  inducement  to  its  execution. 
No  such  purpose,  however,  appears  upon  the  face  of  the  contract. 
The  consideration  there  expressed  for  the  payment  of  the  money 
was  services  which  the  plaintiff  could  lawfully  perform,  and  which 
it  is  claimed  he  did  perform,  for  the  defendant.  The  court  wag 
not  warranted  in  holding,  as  matter  of  law,  that  the  purpose  of 
the  contract  was  forbidden  by  public  policy,  or  that  it  was  made 
for  a  purpose  other  than  that  stated  upon  its  face.  If  that  ques- 
tion was  in  the  case  at  all,  it  was  one  for  the  jury,  as  the  evidence 
was  not  conclusive,  but  open  to  different  inferences.  But  we 
think  that  this  agreement,  upon  any  view  of  the  facts,  does  not 
come  within  that  class  of  contracts  which  are  forbidden  or  are  held 
void  on  grounds  of  morality  or  public  policy.  There  was  no  pur- 
pose to  suppress  competition  or  bidding  at  any  public  sale,  or 
letting  of  a  contract  for  public  purposes,  or  in  restraint  of  trade, 
or  to  influence  the  action  of  public  officials.  Assuming  that  both 
the  plaintiff  and  Cowan  intended  to  apply  for  the  franchise,  and 
that  the  latter  persuaded  the  former  to  abandon  his  purpose,  and 
aid  him  in  the  manner  mentioned  in  the  contract,  for  the  consid- 
eration promised,  there  was  nothing  immoral,  or  that  threatened 
the  public  interests  or  the  public  good,  in  such  an  arrange- 
ment. If  the  business  of  a  private  individual  or  corporation  is 
threatened  with  competition,  it  is  not  illegal  or  immoral  if  one 
can  persuade  his  competitor  to  abandon  an  enterprise  in  which 
both  cannot  succeed,  and  take  employment  with  the  one  remain- 
ing in  the  business,  at  a  stated  compensation.  Such  an  agree- 
ment, fairly  entered  into,  is  legitimate  business.  If  the  parties 
in  tliis  case  deemed  it  for  the  interest  of  both  that  only  one 
application  should  be  made  for  a  franchise  that  could  be  granted 
to  bat  one  of  them,  the  arrangement  does  not,  as  I  conceive,  vio- 
late any  settled  rule  or  principle  of  public  policy.  Match  Co.  v. 
Eoeber,  106  N.  Y.  473  ;  13 IST.  E.  Hep.  419  ;  Leslie  v.  Lorillard,  110 
N.  Y.  619  ;  18  N.  E.  Kep.  363 ;  Tode  v.  Gross,  127  K  Y.  480 ;  28 
N.  E.  Rep.  469 ;  Thermometer  Co.  v.  Pool,  51  Hun,  157 ;  4  N.  Y. 
Supp.  861 ;  Cameron  v.  Water  Co.,  62  Hun,  269 ;  16  N.  Y.  Supp. 
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757.    For  these  reasons  the  judgment  should  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event. 

Gray,  J.  (dissenting).  If,  at  the  time  the  agreement  set  forth 
in  the  complaint  was  made,  there  had  been  such  a  corporation  as 
the  Cattaraugus  Water  Company,  then  it  would  be  quite  con- 
ceivable that  there  might  be  a  ratification  by  it  of  the  act  of  a 
person  standing  in  the  relation  to  it  of  an  officer  or  agent.  Katifi- 
cation  presupposes  the  doing  of  an  act  by  an  agent  which  a  prin- 
cipal could  have  authorized.  It  is  defined  as  an  agreement  to 
adopt  an  act  performed  for  us  by  another,  and  is  equivalent  to 
an  original  authority  to  do  the  thing  in  question.  But  here 
Cowan  represented  no  one  but  himself.  He  and  others  were 
proposing  to  associate  themselves  in  a  corporate  project.  He  was 
a  mere  promoter,  and  he  had  no  principal.  When  the  plaintiff 
entered  into  the  agreement  with  Cowan,  he  was  bound  to  inform 
himself  as  to  whether  the  latter  represented  an  actual  principal. 
If  he  neglected  to  do  so,  his  agreement  was  worthless,  except  so 
far  as  it  imposed  upon  Cowan,  individually,  a  liability  for  under- 
taking to  act  with  no  responsible  principal  behind  him.  Dunl. 
Paley  Ag.  *374.  We  may  assume  that  there  was  sufficient 
evidence  upon  which  a  jury  might  have  found  that  there  was 
ratification,  if  there  had  been  a  contract  made  for  the  company ; 
but  it  ought  to  be  perfectly  manifest  that,  unless  there  had  been 
in  esse  a  corporation  de  facto  or  de  jure,  which  could  have  made 
Oowan  its  attorney  or  agent,  there  could  not  be  such  a  thing  as  a 
ratification.  The  rule  is  stated  in  Morawetz  Priv.  Corp.  (§  547) 
as  follows,  viz.:  "  A  corporation  is  not  responsible  for  acts  per- 
formed or  contracts  entered  into  before  it  came  into  existence,  by 
promoters  or  other  persons  assuming  to  bind  the  company  in 
advance."  Again,  at  section  549,  the  author  says  that  ^^  a  cor* 
poration  cannot  be  charged  with  the  acts  or  contracts  of  its  pro- 
moters by  virtue  of  the  technical  doctrine  of  ratification.  This 
doctrine  applies  only  to  acts  performed  on  behalf  of  an  existing 
principal."  These  statements  are  amply  borne  out  by  the  authori- 
ties cited  by  the  author,  and  are  founded  in  clear  reason.  And 
see  Bailroad  Co.  v.  Magistrates  of  Helensburgh,  2  Macq.  H.  L. 
Cas.  391,  409.  There  may,  however,  be  an  adoption  of  agree- 
voL.  X. — 78 
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ments  made  by  promoters  of  companies  by  a  formal  acceptance, 
or,  if  it  is  a  case  where  the  members  of  the  corporation  would  be 
chargeable  with  knowledge  of  the  contract,  and  had  knowingly 
received  the  benefit  of  an  engagement  entered  into  by  promoters, 
adoption  might  be  implied.  The  adoption  of  sach  an  agreement 
by  a  corporation  is  equivalent,  of  course,  to  the  creation  of  a  new 
agreement,  and  is  governed  by  all  the  rules  applicable  to  the 
formation  of  a  contract  under  the  common  law.  1  Morawetz 
Priv,  Coi-p.  §  549.  I  am  unable  to  believe,  and  I  know  of  no 
authority  for  holding,  that  adoption,  in  such  a  case  of  a  written 
contract  could  rest  in  implication  from  the  mere  statements  or 
acts  of  the  interested  party  who  made  it,  with  no  evidence  to 
show  any  knowledge  or  acquiescence  on  the  part  of  any  other 
officer  or  member  of  the  corporation.  I  think  any  other  view 
would  be  a  most  hazardous  one  to  take  for  the  interests  of  share- 
holders in  corporations. 

Assuming  that  a  corporation  may  become  obligated  by  a  con- 
tract made  for  it  before  its  incorporation,  through  acceptance  or 
adoption,  it  should  at  least  appear,  in  order  to  justify  a  verdict 
from  the  facts,  that  those  facts  established  a  knowledge  by  its 
agents  of  its  existence  and  of  its  teroous,  or  that  the  benefits,  the 
acceptance  of  which  is  relied  upon  to  constitute  adoption,  were  of 
that  nature  as  to  presuppose,  and  to  charge  the  company  or  ita 
agents  with,  knowledge  of  a  contract  with  the  person  from  whom 
derived.  In  this  case  it  is  not  proved  that  there  was  any  formal 
or  official  action  upon  the  agreement,  or  that  any  of  the  directors 
knew  of  such,  outside  of  Cowan  himself.  There  was  nothing 
which  amounted  to  a  representation  by  the  defendant  to  plaintiff 
that  the  contract  was  subsisting  and  valid.  Wilson  v.  Kailway 
Co.,  2  De  Gox,  J.  &  S.  *491.  There  may  have  been  sufficient 
evidence  in  the  case  to  warrant  the  submiseion  to  a  jury  of  the 
question  whether  the  defendant  had  not,  through  its  chief  officer 
and  manager,  become  liable  to  pay  plaintiff  the  value  of  his 
services,  as  the  evidence  might  exhibit  that  value  to  be.  But  this 
is  not  such  an  action.  The  plaintiff  rests  his  action  solely  upon 
the  obligation  which  the  agreement  set  forth  imposed  upon  the 
defendant,  and  if,  bb  it  is  conceded,  there  could  have  been  none 
imposed  at  the  time,  it  could  never  have  become  one,  in  the 
absence  of  an  adoption  of  the  agreement.     As  I  have  said,  this 
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agreement,  so  far  as  the  record  discloses,  was  never  brought  to 
the  knowledge  of  any  of  the  directors,  or  of  the  members  of  the 
corporation ;  and  it  is  not  at  all  easy  to  see  what  services  the 
plaintiff  actually  did  under  it,  before  or  after  the  company  was 
formed,  which  could  possibly  have  led  any  one  to  suppose  that 
he  was  under  a  contract  with  it,  of  the  nature  of  the  one  in  ques- 
tion, or  of  any  other  nature.  We  assume,  however,  that  there 
were  services  rendered  to  and  accepted  by  the  defendant,  but  we 
hold  that  they  were  to  be  recovered  for  according  to  their  value, 
and  that  the  contract  produced  by  the  plaintiff  never  became  the 
agreement  of  the  company,  so  as  to  obligate  it  absolutely,  and  in 
all  events,  to  pay  him  the  sum  stated  therein  upon  the  comple- 
tion of  the  water  works.  For  these  reasons  the  judgment  should 
be  affirmed,  with  costs. 

Earl,  Pbokhah  and  Babtlbtt,  JJ.,  concur  with  O'Brien,  J. ; 
FmoH,  J.,  concurs  with  Gray,  J. ;  Andrews,  Ch.  J.,  not  sitting.- 

Judgment  reversed.* 

1.  Powers  of  president  of  oorporation. — The  powers  of  the  president 
of  a  corporation  by  virtue  of  his  office  are  considered  at  length  in  note  to 
Wait  y.  Nashua  Armory  Assn.,  5  Am.  R  R.  &  Corp.  Rep.  149,  151.  See, 
also,  7  Am.  R.  R.  &  Corp.  Rep.  160,  notes  5  and  6;  Grdg  v.  Riordan,  99  Cal. 
816;  88  Fbc  Rep.  918.  Where  the  president  is  the  managing  and  con- 
troUing  officer  of  a  corporation  and,  as  such,  negotiates  and  completes  con- 
tncts  on  behalf  of  the  corporation,  he  has  power  to  bind  the  corporation  by 
acknowledging  an  error  in  the  contract  and  consenting  to  a  change  therein  to 
correspond  to  the  truth.  Nichols  v.  Scranton  Steel  Co.,  187  N.  Y.  471;  83  N. 
£.  Rep.  661. 

The  president,  who  is  also  the  general  manager  and  chief  executive  officer 
of  a  corporation,  the  principal  business  of  which  is  the  investment  of  its  funds 
in  mortgages  and  other  securities,  may  bring  a  writ  of  entry  in  the  name  of 
the  corporation  to  foreclose  a  mortgage  owned  by  it.  Trustees  of  Smith 
Charities  v.  Connolly,  157  Mass.  272;  81  N.  E.  Rep.  1058. 

The  president  of  a  corporation  has  no  power,  without  the  authority  of  the 
directors  or  stockholders,  to  consent  to  the  appointment  of  a  receiver  to  wind 
up  the  affairs  of  the  corporation.  Walters  v.  Anglo-American  Mortgage  & 
Trust  Co.,  50  Fed.  Rep.  816. 

2.  Adoption  and  ratiflcation  of  contracts  made  by  promoters. — See 
for  treatment  of  question  Mc Arthur  v.  Times  Printing  Co.,  5  Am.  R  R  & 
Corp.  Rep.  -748,  and  note. 

*  Reported  in  88  N.  E.  Rep.  461. 
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CoiT  &   Co.   V.    SlJTTON. 
(Supreme  Ck>urt  of  Michigan,  October  16,  1894.) 

FOBXIOK  COBFOBATIONS.      STATE  CANNOT  DCPOeB  CONDITIONB  tTPON  THXXB 
BIGHT  TO  TRANSACT  INTERSTATE  COMMERCE.      Act  of  Michigan,  1898,  No.  79, 

requiring  all  domestic  corporations  thereafter  organized  and  all  foreign  cor- 
porations thereafter  permitted  to  do  business  iu  the  state,  to  pay  a  franchise 
fee,  and  declaring  all  contracts  made  by  them  before  complying  with  the  act 
to  be  void,  does  not  apply  to  foreign  corporations  selling  goods  in  the  state 
through  itinerant  agents,  since,  if  so  applied,  it  would  be  a  restraint  upoa 
interstate  commerce  and  void. 

H.  B.  Wilkinson^  for  appellant.  Soweriy  Douglas  <k  Whiting 
and  A.  If.  EUis^  Attomey-Generalj  for  appellee. 

HooKBB,  J.  The  plaintiff,  a  corporation  of  the  state  of  Sli- 
noifi,  recovered  a  judgment  in  the  Wayne  County  Circuit  Court^ 
from  which  the  defendant  appeals.  The  finding  of  facts  shows 
that  plaintiff  was  engaged  in  the  business  of  shipping  from  Illi- 
nois goods  manufactured  in  that  state,  to  its  customers  in  Michi- 
gan, on  orders  given  it  by  mail,  or  taken  by  its  agents  in 
Michigan ;  that  on  January  23,  1894,  the  plaintiff,  through  its 
duly  authorized  agent,  entered  into  a  written  contract  with  the 
defendant,  in  the  city  of  Detroit,  Mich.,  for  the  sale  to  him  of  a 
quantity  of  white  lead  at  a  specified  price,  to  be  paid  for  upoa 
delivery ;  that  on  January  27,  1894,  delivery  of  the  lead  was 
tendered  at  Detroit.  The  defendant  refused  to  receive  the  lead, 
claiming  the  contract  to  be  void.  At  the  time  of  making  such 
tender  the  plaintiff  had  not  filed  articles  of  association  in  this 
state,  and  had  not  paid  to  the  secretary  of  state  a  franchise  fee, 
as  provided  by  No.  79  of  the  Laws  of  1893.  Counsel  for  plain* 
tiff  seek  to  avoid  the  effect  of  said  act,  contending  that  it  is  in 
conflict  with  the  provision  of  the  Federal  Constitution  that  "  con- 
gress shall  have  power  to  regulate  commerce  among  the  several 
states."  Art.  1,  §  8.  The  defendant  relies  upon  the  familar  rule 
that  states  may  impose  conditions  upon  the  right  of  foreign  cor- 
porations to  do  business  within  their  limits.  This  rule  has  been 
recognized  by  the  federal  courts  where  it  does  not  conflict  with 
the  power  of  congress  to  regulate  commerce.  See  Paul  v.  Vir- 
ginia, 8  WalL  168.    But,  where  the  effect  ia  to  restrain  or  obstruct 
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commerce  among  the  states,  it  cannot  be  applied,  the  federal 
decisions,  to  which  we  must  look  for  a  construction  of  the  Con- 
stitution, holding  that  it  is  the  right  of  persons  residing  in  one 
state  to  contract  and  sell  their  commodities  in  another,  unre- 
strained, except  where  restraint  is  justified  under  the  police  power, 
by  states,  or  by  act  of  congress,  and  that  this  right  extends  to  cor- 
porations. Paul  V.  Virginia,  8  Wall.  168 ;  Brown  v.  Maryland,  12 
Wheat.  425 ;  Welton  v.  Missouri,  91 TJ.  S.  275 ;  Pensacola  Tel.  Co. 
▼.  W.  U.  Tel.  Co.,  96  U.  S.  1 ;  Webber  v.  Virginia,  103  U.  S.  344  ; 
Manufacturing  Co.  v.  Ferguson,  113  U.S.  727 ;  5  Sup.  Ct.  Eep.  739  ; 
Pembina  Con.  Silver  Mining  &  Milling  Co.  v.  Pennsylvania,  125  IT. 
S.  181 ;  8  Sup.Ct.  Eep.  737 ;  Bowman  v.  RaUway  Co.,  125  U.S.  465  ; 
8  Sup.  Ct.  Rep.  689, 1062 ;  Moran  v.  New  Orleans,  112  U.  S.  69  ^ 
5  Sup.  Ct.  Rep.  38 ;  Pickard  v.  Car  Co.,  117  U.  S.  34 ;  6  Sup. 
Ct.  Rep.  635 ;  Robbins  v.  Taxing  Dist.,  120  U.  S.  489  ;  7  Sup. 
Ct.  Rep.  592 ;  Leloup  v.  Port  of  Mobile,  127  U.  S.  640 ;  8  Sup. 
Ct  Rep.  1380 ;  Fargo  v.  Michigan,  121  U.  S.  230 ;  7  Sup.  Ct, 
Rep.  857 ;  Philadelphia,  etc.,  S.  S.  Co.  v.  Pennsylvania,  122  U. 
S.  326;  7  Sup.  Ct.  Rep.  1118;  Pullman's  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18 ;  11  Sup.  Ct.  Rep.  876 ;  Brennan  v. 
City  of  TitusviUe,  153  U.  S.  289 ;  14  Sup.  Ct.  Rep.  829. 

The  law  in  question  imposes  a  tax  upon  corporations  for  the 
privilege  of  doing  business  in  Michigan.  It  is  a  tax  upon  the 
occupation  of  the  corporation,  with  a  provision  that  all  its  con- 
tracts shall  be  void  until  the  tax  is  paid,  which,  if  enforced,  would 
embarrass  plaintiff  in  its  commerce  with  inhabitants  of  Michigan. 
It  must^  therefore,  be  held  that  the  act  in  question  does  not  apply 
to  foreign  corporations  whose  business  within  this  state  consists 
merely  of  selling  through  itinerant  agents,  and  delivering,  com- 
modities manufactured  outside  of  this  state.  The  judgment  of 
the  Circuit  Court  will  be  affirmed. 

The  other  justices  concurred.* 

FOREIGN  CORPORATIONS  — RECENT  DECISIONS. 

1.  State  taxation  and  regulation  of  foreign  corporations  engaged  in. 
interstate  commerce. — The  sale  of  brick  in  another  state,  to  be  deliyered  in 
Alabama,  is  an  act  of  interstate  commerce,  which  is  not  affected  by  laws  of 
Alabama  requiring  foreign  corporations  to  have  a  place  of  business  and  an 
agent  in  the  state  as  a  condition  precedent  to  doing  business  therein.    Cook  ▼. 

♦Reported  in  60  N.  W.  Rep.  690. 
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Rome  Brick  Co.,  06  Ala.  409.  See,  generally.  People  ex  rel.'  v.  Wemple,  7 
Am.  R.  R.  &  Corp.  Rep.  782,  and  note;  Attornej-Gkneral  v.  Fidelily  A 
Casualty  Co.,  6  Am.  R.  R  &  Corp.  Rep.  5d9,  and  note,  007-612. 

2.  Validity  of  contracts  made  before  complying  with,  state  laws  as 
to  doing  business. — Statutes  of  Massachusetts,  1887,  chapter  214,  section  77, 
declaring  that  no  foreign  company  shall  be  authorized  to  do  business  until  it 
shall  have  complied  with  certain  conditions,  avoids  a  premium  note  given 
such  an  unqualified  company  for  an  insurance  effected  in  the  state.  ReUance 
Mutual  Insurance  Co.  v.  Sawyer,  160  Mass.  418;  86  K.  E.  Rep.  59. 

A  contract  made  in  Washington  with  a  foreign  corporation  is  vaUd,  though 
it  has  failed  to  comply  with  laws  granting  foreign  corporations  the  right  to  do 
business  in  that  state.  Whitman  Agricultural  Co.  y.  Strand,  8  Wash.  647;  86 
Pac.  Rep.  682. 

A  statute  of  British  Columbia  which  provides  that,  if  a  foreign  corporation 
transact  business  in  such  province  without  having  registered,  it  shall  incur  a 
penalty  not  exceeding  five  dollars  for  every  day  during  which  business  is  so 
carried  on,  does  not  render  void  contracts  made  by  it  without  having  so 
registered.  Edison  General  Electric  Co.  v.  Canadian  Pac.  Nav.  Co.,  8  Wash. 
870 ;  86  Pac.  Rep.  260. 

3.  What  amounts  to  doing  business  in  state.—  Where  an  applicaticm 
and  premium  note  are  taken  in  Massachusetts  by  the  agent  of  an  Iowa 
insurance  company,  and  by  him  sent  to  the  home  office,  in  Iowa,  where  they 
are  accepted  and  the  policy  is  executed,  said  policy  being  delivered  in  Massa- 
chusetts, the  business  of  effecting  the  insurance  is  done  in  Massachusetts. 
Reliance  Mutual  Insurance  Co.  v.  Sawyer,  160  Mass.  418 ;  86  N.  E.  Rep.  59. 

The  institution  and  prosecution  of  suits  in  the  courts  of  Alabama  by  a 
foreign  corporation  is  not  an  act  of  business  therein,  and  may  be  done  without 
having  a  place  of  business  and  an  agent  in  the  state.  Cook  v.  Rome  Brick 
Co.,  98  Ala.  409 ;  12  South.  Rep.  918. 

4.  Estoppel  to  deny  qualification  of  foreign  corporation. —  The  Gen- 
eral Statutes  of  Washington,  sections  1524-1581,  require  foreign  corporations 
to  comply  with  certain  requisites  before  doing  business  in  the  state,  and  pro- 
vide that  an  agent  of  such  a  corporation,  doing  business  therein  before  the 
requisites  are  complied  with,  shall  be  guilty  of  a  misdemeanor.  Held,  that  a 
person  contracting  with  such  a  corporation  before  it  has  complied  with  the 
iitatutory  requisites  is  estopped  to  deny  the  authority  of  the  corporation  to 
make  the  contract,  and  its  capacity  to  sue  thereon.  La  France  Fire  Engine 
Co.  V.  Town  of  Mt.  Vernon,  (Wash.)  87  Pac.  Rep.  287. 

6.  Bight  to  make  contract  cannot  be  questioned  after  contract  is 
fully  executed. —  Where  a  mortgage  to  a  foreign  corporation  was  originally 
invalid  by  reason  of  the  failure  of  the  mortgagee  to  comply  with  the  laws  in 
respect  to  declaring  a  place  of  business  in  the  state,  and  authorizing  an  agent 
thereat,  but  the  mortgage  was  foreclosed  by  a  sale  and  conveyance,  the  con- 
tract evidenced  by  the  mortgage  became  fully  executed  by  the  sale  and  con- 
veyance, so  that  the  mortgagor  could  not  thereafter  avail  himself  of  the 
objection.  Gamble  v.  Caldwell,  98  Ala.  577 ;  12  South.  Rep.  424.  This  was 
an  action  of  ejectment  by  the  purchaser  at  foreclosure  sale  against  the 
mortgagor. 
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Ow  Bight  to  hold  real  estate  —  religious  corporation. —  The  Ck>iistitu- 
tion  of  Missouri,  article  2,  section  8,  provides  that  ''no  religious  corporation 
can  be  established  in  this  state,  except  such  as  may  be  created  under  a  general 
law,  for  the  purpose  only  of  holding  title  to  such  real  estate  as  may  be  pre- 
scribed by  law  for  church  edifices,  parsonages  and  cemeteries."  Held,  that 
this  does  not  prohibit  a  foreign  religious  corporation  from  holding  land  in 
Missouri  for  the  purposes  specified.  Reorganized  Church  of  Jesus  Christ  of 
Latter  Day  Saints  v.  Church  of  Christ,  60  Fed.  Rep.  987. 

7.  How  right  to  hold  real  estate  may  be  questioned. —  The  question 
whether  a  foreign  religious  corporation  has  attempted  to  acquire  more  land 
than  it  is  allowed  to  hold  is  one  which  can  be  determined  only  in  a  direct  pro- 
ceeding by  the  state.  Reorganized  Church  of  Jesus  Christ  of  Latter  Day 
Saints  v.  Church  of  Christ,  60  Fed.  Rep.  987. 

The  right  of  a  foreign  corporation  to  take  and  hold  title  to  real  estate  can- 
not be  questioned  in  ejectment  by  it  against  a  former  managing  director. 
Seymour  v.  SUde  &  Speer  Gold  Mines,  158  TJ.  S.  528;  14  Sup.  Ct.  Rep.  847. 

d.  state  insolvent  laws  do  not  apply  to  Ibreign  corporations. —  A 
foreign  corporation,  having  authority,  under  the  laws  of  its  domicile,  to  make 
a  general  assignment  for  the  benefit  of  its  creditors,  may  make  such  an  assign- 
ment in  New  York,  where  it  is  doing  business,  as  Laws  1890,  chapter  564, 
section  48,  declaring  void  every  transfer  or  assignment  by  a  corporation  in 
contemplation  of  insolvency,  refers  only  to  domestic  corporations.  Yander- 
poel  V.  Gorman,  140  N.  Y.  563;  85  N.  E.  Rep.  982. 

9.  Foreign  insurance  companies,  and  regulations  pertaining 
thereta — Under  act  of  Pennsylvania,  April  26,  1887,  supplemental  to  act 
April  4,  1878,  relative  to  foreign  insurance  companies,  providing  that  "any 
insurance  company,  not  of  this  state,  doing  business  without  authority, 

•  •  ♦  shall  forfeit,"  etc.;  and  "any  person  or  persons,  or  any  agent,  ofli- 
eer  or  member  of  any  corporation,  paying  or  receiving  or  forwarding  any 
premiums,  applications  for  insurance,  or  in  any  manner  securing,  helping  or 
aiding  in  the  placing  of  any  insurance,  or  effecting  any  contract  of  insurance, 

•  *  ♦  directly  or  indirectly,  with  any  insurance  company,  not  of  this  state, 
which  has  not  been  authorized  "  to  do  business  in  it,  shall  be  guilty  of  a  mis- 
demeanor, the  owner  may  insure  his  own  property  in  an  unauthorized  foreign 
company  without  incurring  the  penalty  of  the  statute.  Commonwealth  v. 
Biddle,  189  Penn.  St.  605;  21  Atl.  Rep.  184. 

Acts  of  Tennessee,  chapter  81,  declares  the  terms  on  which  foreign  corpo- 
rations organized  for  mining  or  manufacturing  purposes  may  do  business  in 
this  state.  Acts  1891,  chapter  122,  section  1,  amends  Acts  1877,  chapter  81,  to 
include  all  foreign  corporations.  Section  2  provides  that  every  foreign  corpo- 
ration, organized  "  for  any  purpose  whatever,"  desiring  to  carry  on  business 
in  the  state,  of  any  kind,  shall  first  file  with  the  secretary  of  state  a  copy  of 
its  charter,  and  record  an  abstract  of  the  same  in  the  county  in  which  it 
desires  to  do  business,  as  required  by  the  act  of  1877.  Section  8  provides  that 
it  shall  beimlawful  "for  any  foreign  corporation"  to  do  business  without 
having  complied  with  the  act.  Section  4  provides  that,  "when  a  corporation 
complies  with  the  provisions  of  this  act,  it  shall  then  be,  to  all  intents  and 
purposes,  a  domestic  corporation."   Held,  that  the  act  of  1891  includes  foreign 
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fire  ingunmce  companies,  though,  by  its  extension  of  the  act  of  1877,  priTi- 
leges  are  conferred  which  such  companies  cannot  avail  themselTCS  of,  and 
though  act  1891,  chapter  47,  purports  to  be  a  compilation  of  all  laws  regulat- 
ing the  business  of  fire  insurance  companies  doing  business  in  the  state.  LuR- 
TON,  Ch.  J.,  dissenting.  State  v.  Phoanix  Fire  Ins.  Co.,  92  Tenn.  420;  21  S.  W. 
Rep.  898. 

Revised  Code  of  Alabama,  section  1180,  prohibiting  the  agent  of  a  foreign 
insurance  company  to  take  any  risk  or  transact  any  business  of  insurance  in 
the  state,  without  first  procuring  a  certificate  of  authority  from  the  auditor, 
does  not  prohibit  the  transaction  of  business  not  in  the  line  of  insurance,  and 
a  bill,  therefore,  to  foreclose  a  mortgage  in  favor  of  a  foreign  insurance  oorpo- 
tation,  which  merely  shows  a  debt  owing  to  the  company,  for  which  security 
was  given,  is  not  demurrable  for  failing  to  show  a  compliance  with  the  stat- 
ute.   Boulware  v.  Davis,  90  Ala.  207;  8  South.  Rep.  84. 

10.  JuriBdiction  over  foreign  corporations  —  service  of  process. — 
Under  laws  of  Oregon  (Hill's  Ann.  Laws,  §  516),  which  provide  that  no  for- 
eign corporation  shall  be  subject  to  the  jurisdiction  of  the  state  courts  unless 
it  has  an  agency  within  the  state  for  the  transaction  of  business  or  has  prop- 
erty therein,  the  making,  within  the  state,  of  a  contract  between  a  foreign 
corporation  and  plaintiff,  to  be  performed  in  another  state,  and  the  service  of 
tommons  on  an  officer  of  the  corporation  while  temporarily  within  the  state, 
are  not  sufficient  to  confer  jurisdiction  on  the  state  courts.  Aldrich  v.  Anchor 
Coal  &  Development  Co.,  24  Oreg.  82;  82  Flac.  Rep.  756. 

An  act  of  Nevada,  February  25,  1889,  provides  that  foreign  corporations 
shall  appoint  a  resident  agent,  on  whom  service  of  process  can  be  made  within 
the  state,  and,  on  failure  to  appoint  such  agent,  service  may  be  made  "  by 
delivering  a  copy  to  the  secretary  of  state."  Held,  that  service  on  the  deputy 
secretary  of  state,  where  the  secretary  was  out  of  the  state,  was  unauthorized 
and  gave  the  court  no  jurisdiction.  Lonkey  v.  Eeyes  Silver  Mining  Co.,  21 
Nev.  812;  81  Pac.  Rep.  57. 

Section  88  of  the  New  Jersey  Corporation  Act  authorizes  service  to  be  made 
ux>on  foreign  corporations  by  serving  any  ''officer,  director,  agent,  clerk  or 
engineer"  Uiereof.  Held,  that  the  word  " engineer  "  includes  a  railroad  loco- 
motive driver.  Devere  v.  Delaware,  L.  &  W.  R  Co.,  60  Fed.  Rep.  886. 
■  Service  on  foreign  corporation  by  serving  its  secretary  while  temporarily  in 
the  state  in  attendance  on  a  f edend  court  to  testify  as  a  witness  in  a  cause  to 
which  such  corporation  was  a  party,  held,  invalid,  it  appearing  that  such  cor- 
poration did  no  business  in  the  state  except  selling  goods  through  a  traveling 
salesman,  and  in  one  instance  buying  a  stock  of  goods  and  selling  them  through 
an  agent  specially  appointed  for  that  purpose.  American  Woodenware  Co.  y. 
Stem,  68  Fed.  Rep.  676. 
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New  England  Trust  Co.  v.  Abbott. 

(Supreme  Judicial  Court  of  Massachusetts,  October  18,  1894.) 

1.  Corporations.    Right  to  furchasb  their  own  stock.    A  corpora- 
tion, unless  prohibited  by  statute,  may  purchase  ks  own  stock. 
8.  Yaliditt  of  pbo visions  in  bt-laws  and  certificatbs  that  the  erroGx 

18  TRANSFERABLE  ONLY   TO  THE   COMPANY  AT  AN   APPRAISAL   FIXED   BT  THE 

DIRECTORS.  Where  a  stockholder  purchases  certificates  of  stock  which  pro- 
Tide  that  they  are  transferable  only  to  the  company,  and  at  an  appraisal  to  be 
made  by  its  directors,  as  provided  in  the  by-laws  printed  on  the  back  of  the 
certificates,  and  signs  a  receipt  therefor,  "  subject  to  the  conditions  and  restric- 
tions therein  referred  to,  and  to  the  by-laws  of  the  company,  to  which  I  agree 
to  conform,"  he  is  bound  by  the  provisions  of  the  certificates,  though,  when 
considered  as  by-laws,  they  may  be  void. 

8.  Impeaching  appraisal  of  directors  in  such  case.  Want  of  notice. 
Errors  of  judgment.  In  such  case  the  records  of  a  directors'  meeting  show- 
ing that,  by  vote  of  the  directors  present,  a  stockholder's  shares  were  appraised 
at  a  certain  price,  and  taken  for  the  use  of  the  company,  sufficiently  show  an 
appraisal,  although  no  notice  of  hearing  was  given  the  stockholder. 

4.  Where  a  stockholder  agrees  to  transfer  his  shares  to  the  company  at  an 
appraisal  to  be  made  by  the  directors,  the  decision  of  the  directors  cannot  be 
impeached  by  showing  that  they  committed  errors  of  judgment  in  the 
appraisaL 

5.  Specific  performance  of  agreement  to  convey  stock  to  corpora- 
tion. A  stockholder  may  be  forced  to  specifically  perform  a  contract  to  con- 
vey his  stock  to  the  corporation,  according  to  an  appraisal  made  by  the 
directors,  to  be  disposed  of  by  them  as  they  may  see  fit,  where  the  evidence 
shows  that  none  of  the  stock  of  said  corporation  has  ever  been  sold  on  the 
market  or  otherwise  than  by  transfer  to  the  directors,  and  no  fraud  in  the 
appraisal  is  charged,  the  remedy  by  an  action  for  damages  being  inadequate. 

ACTION  by  the  New  England  Trust  Company  against  Abbott, 
executor  of  the  will  of  Josiah  G.  Abbott,  deceased,  to  com- 
pel a  transfer  to  the  company  of  certain  shares  of  its  stock  held 
by  defendant's  testator,  and  to  enjoin  defendant  from  further 
prosecuting  an  action  at  law  to  recover  the  dividends  on  said 
shares.     Judgment  for  plaintiff. 

W.  G.  RuBadl  and  J.  L.  Stackpole^  for  plaintiff.    Z.  8.  Dah- 
ney  and  F.  J.  Stimsoiiy  for  defendant. 

Morton,  J.    This  is  a  bill  brought  by  the  plaintiff  to  compel 

the  transfer  to  it,  by  the  defendant,  as  executor  of  the  will  of 

Josiah  G.  Abbott,  of  certain  shares  in  the  plaintiff  corporation, 

which  were  held  by  said  Abbott  at  his  decease,  and  which,  it  is 
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allegedy  he  agreed,  when  the  certificates  were  issued  to  him, 
should  be  appraised  at  his  death  by  the  directors,  and  trans- 
ferred to  the  plaintiff  at  the  appraisal,  if  the  directors  so  elected. 
The  bill  also  seeks  to  enjoin  the  defendant  from  prosecuting  an 
action  at  law  brought  by.  him  against  the  plaintiff  to  recover  cer- 
tain dividends  upon  said  shares  that  have  been  declared  by  it. 

The  plaintiff  was  organized  in  1869,  under  a  special  charter 
(Acts  1869,  chap.  182),  with  a  capital  of  $500,000,  which  was 
afterwards  increased  to  $1,000,000.  The  terms  of  the  alleged 
agreement  are  found  in  the  by-laws,  of  which  all  that  is  now 
material  is  as  follows : 

"  Art.  7.  Any  member  of  this  corporation  who  shall  be  desu*- 
ous  of  selling  any  of  his  shares,  the  executor  or  administrator  of 
any  member,  deceased,  and  the  grantee  or  assignee  of  any  shares 
sold  on  execution,  shall  cause  such,  their  shares,  respectively,  to 
be  appraised  by  the  directors,  which  it  shall  be  their  duty  to  do 
on  request,  and  shall  thereupon  offer  the  same  to  tliem  for  the 
use  of  the  corporation  at  such  appraised  value;  and,  if  said 
directors  shall  choose  to  take  such  shares  for  the  use  of  the  cor- 
poration, such  member,  executor,  administrator  or  assignee  shall, 
upon  the  payment  or  tender  to  him  of  such  appraised  value 
thereof,  and  the  dividends  due  thereon,  transfer  and  assign  such 
share  or  shares  to  said  corporation ;  provided,  however,  the  said 
directors  shall  not  be  obliged  to  take  said  shares  at  the  appraised 
value,  unless  they  shall  think  it  for  the  interests  of  the  company ; 
and  if  they  shall  not,  within  ten  days  after  such  shares  are  offered 
to  them  in  writing,  take  the  same,  and  pay  such  member,  execu- 
tor, administrator  or  assignee  the  price  at  which  the  same  shall 
have  been  appraised,  such  member,  executor,  administrator  or 
assignee  shall  be  at  liberty  to  sell  and  dispose  of  the  same  shares 
to  any  person  whatever. 

"  Art.  8.  The  directors  shall  have  power,  and  it  shall  be  their 
duty,  to  sell  and  dispose  of  the  shares  which  may  be  transferred 
as  aforesaid  to  the  corporation,  whenever,  in  their  judgment,  it 
can  be  done  with  safety  and  advantage  to  the  corporation ;  and 
in  all  sales  made  by  the  directors,  under  any  of  the  aforesaid  pro- 
visions, it  shall  be  their  duty  to  sell  the  shares  to  such  persons  as 
shall  appear  to  them,  from  their  situation  and  character,  most 
likely  to  promote  confidence  in  the  stability  of  the  institution,  no 
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greater  number  than  one  hundred  shares  being  assigned  to  any 
one  person,  nor,  in  the  case  of  a  person  already  a  member,  a 
greater  number  than  will  be  sufficient  to  increase  his  previous 
number  to  one  hundred  shares." 

These  by-laws  were  adopted  before  any  certificates  of  stock 
were  issued.  Afterwards,  but  before  the  capital  was  increased, 
article  7  was  amended  by  adding  to  it  the  following : 

"  It  shall  be  the  duty  of  such  executor,  administrator,  grantee  or 
assignee  to  offer  said  shares  for  appraisal,  and  to  be  taken  by  the 
corporation,  if  it  shall  so  elect,  whenever  requested  by  the  actuary 
or  secretary,  and  no  dividends  or  interest  shall  be  paid  or  allowed 
after  a  failure  to  comply  with  such  request ;  provided,  that  such 
request  shall  not  be  made  until  after  the  payment  of  one  dividend 
and  the  expiration  of  six  months  from  the  death  of  the  owner  or 
aale  as  aforesaid,  but  the  offer  may  be  made  at  any  earlier  period 
if  the  party  shall  prefer." 

Every  certificate  contained  on  its  face,  as  part  of  the  certificate, 
the  provision  that  ^^  said  shares  are  transferable  only  in  person  or 
by  attorney,  duly  constituted,  on  the  books  of  the  company,  and 
in  the  manner  and  upon  the  conditions  expressed  in  the  by-laws 
of  the  company,  printed  upon  the  back  of  this  certificate."  On 
the  backs  of  the  certificates  were  printed  by-laws  7  and  8.  By-law 
7  was  printed  as  amended  on  the  backs  of  those  issued  after  the 
increase.  There  were  also  on  the  stubs  from  which  the  certifi- 
cates were  detached,  in  the  certificate  books,  two  receipts  given 
and  signed  by  the  defendant's  testator  at  the  time  the  two  certifi- 
cates were  issued  to  him  in  the  original  and  increased  capital, 
which  were  each  as  follows :  ^^  Beceived  the  above  certificate 
subject  to  the  conditions  and  restrictions  therein  referred  to,  and 
to  the  by-laws  of  the  company,  to  which  I  agree  to  conform." 
The  defendant  contends  that  these  by-laws  are  void.  We  have 
not  found  it  necessary  to  consider  that  question,  and  we  express 
no  opinion  upon  it.  We  think  that  the  case  may  well  stand  on 
the  ground  that  the  defendant's  testator  entered  into  an  agree- 
ment with  the  plaintiff  to  do  what  the  plaintiff  now  seeks  to  com- 
pel his  executor  to  do.  It  is  manifest  that  a  stockholder  may 
make  a  contract  with  a  corporation  to  do  or  not  to  do  certain 
things  in  regard  to  his  stock,  or  to  waive  certain  rights,  or  to  sub- 
mit to  certain   restrictions  respecting  which   the   stockholders 
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might  have  no  power  of  compulsion  over  him.  In  Adley  v. 
Whitstable  Co.,  17  Ves.  315,  322,  Lord  Eldon  says :  "  It  haa 
been  frequently  determined  that  what  may  well  be  made  the  sub- 
ject of  a  contract  between  the  different  interests  of  a  partnership 
would  not  be  good  as  a  by-law.  For  instance,  an  agreement 
among  the  citizens  of  London  that  they  would  not  sell  except  in 
the  markets  of  London  would  be  good  ;  yet  it  has  been  declared 
by  the  legislature  that  a  by-law  to  that  effect  is  void."  See,  also, 
Davis  V.  Proprietors,  etc.,  8  Mete.  (Mass.)  321 ;  Bank  of  Attica. 
V.  Manufacturers  &  Traders'  Bank,  20  K  Y.  505;  6  Cook 
Stocks  &  S.  §  408.  In  the  present  case  the  certificates  were 
issued  to  the  defendant's  testator  in  consideration  of  the  payment 
by  him  to  the  corporation  of  the  amount  due  for  the  stock,  and 
of  the  agreements  with  it  on  his  part  which  they  contained.  By 
accepting  them  without  objection,  and  by  signing  the  receipts,  h& 
must  be  held  to  have  agreed  to  the  conditions  printed  on  th& 
backs  of  the  certificates.  The  fact  that  the  conditions  were  con- 
tained in  by-laws  which  may  have  been  invalid  as  such  does  not 
render  his  agreement  void,  if  the  contract  was  in  substance  one 
which  the  corporation  had  power  to  make.  We  think  that  it  had 
such  power.  It  is  held  in  this  state  that  a  corporation,  unless  pro- 
hibited,  may  purchase  its  own  stock.  Dupee  v.  Water  Power 
Co.,  114  Mass.  37 ;  and  we  see  nothing  opposed  to  public  policy 
in  such  an  agreement  as  this  with  corporations  like  this.  If  hon- 
estly carried  out  by  the  directors,  it  tends  to  secure  a  trustworthy 
body  of  stockholders,  from  which  those  having  the  care  and 
management  of  the  affairs  of  the  corporation  naturally  would  be 
selected.  It  certainly  cannot  be  contrary  to  public  policy  that 
the  managers  of  this  and  similar  institutions  should  be  persona 
of  skill  who  possess  the  confidence  of  the  public.  The  restraint 
upon  alienation  ia  no  greater  than  is  often  agreed  to.  In  England 
it  is  not  unusual  to  find  in  the  deeds  of  settlement  or  articles  of 
association  under  which  corporations  or  joint  stock  companies 
have  been  organized,  and  which  correspond  to  the  charter  and 
by-laws  here,  provisions  requiring  the  stockholder,  in  case  he 
wishes  to  transfer  his  stock,  to  offer  it  to  the  directors,  or  to  sub- 
mit to  them  the  name  of  the  transferee  for  approval.  Bargate 
V.  Shortridge,  4  H.  L.  Cas.  297 ;  Poole  v.  Middleton,  29  Beav. 
646 ;  Ex  parte  Penney,  8  Ch.  App.  446 ;  Moffat  v.  Farquhar,  7 
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Ch.  Div.  591 ;  Chappell's  case,  6  Oh.  App.  902.  No  objections 
seem  to  have  been  made  to  these  provisions.  In  this  state  the 
l^islatnre,  in  numerous  instances,  has  provided,  in  the  charters 
of  corporations  like  this,  that  the  shares  shall  be  transferable 
according  to  such  rules  and  regulations  as  the  stockholders  shall 
establish,  and  not  otherwise.  It  is  hardly  possible  that  the  legis* 
lature  was  ignorant  of  the  construction  which  has  been  put  upon 
the  power  thus  conferred,  and  which  in  the  case  of  the  first  cor- 
poration of  the  kind  chartered  in  the  commonwealth,  the  Massa- 
chusetts Hospital  life  Insurance  Company  (Acts  1818,  chap.  180) 
was  shown,  it  is  said,  by  the  adoption  of  by-laws  from  which 
those  in  this  case  were  copied.  It  is  trae  that  this  charter  con- 
tains no  provision  in  regard  to  by-laws  or  to  the  transfer  of  shares ; 
but  the  policy  of  the  legislature  cannot  be  affected  by  such  an 
omission,  especially  in  view  of  the  fact  that  many  of  the  charters 
fdnce  granted  contain  this  provision. 

Neither  do  we  think  that  the  agreement  is  void  for  the  reason 
that  it  authorizes  the  plaintiff  to  invest,  as  the  defendant  con- 
tends, in  its  own  stock,  or  because  it  compels  the  defendant  to 
submit  to  the  appraisal  of  the  directors.  If  the  enumeration  in 
its  charter  of  certain  things  in  which  it  may  invest  is  to  be  con- 
strued as  excluding,  among  others,  its  own  stock,  we  think  that 
the  object  of  the  agreement  is  not  to  secure  the  transfer  of  the 
shares  to  the  plaintiff  as  an  investment,  but  to  enable  the  direct- 
ors to  dispose  of  it  to  such  person  or  persons  as  shall  appear  to 
them,  from  their  situation  and  character,  most  likely  to  promote 
confidence  in  the  stability  of  the  institution ;  and  though,  pend- 
ing its  disposition  by  the  directors,  it  may,  for  convenience's 
sake,  be  placed  with  the  company's  securities,  and  dividends,  if 
declared,  collected  upon  it,  that  does  not  alter  the  essential  char- 
acter of  the  tenure  upon  which  the  company  holds  it.  It  is 
settled  that  one  may  agree  to  sell  his  property  at  a  price  to  be 
determined  by  another,  and  that  he  will  be  bound  by  the  price 
so  fixed,  even  though  the  party  establishing  it  was  interested ; 
provided  the  interest  was  known,  and  no  objection  made  by  the 
parties,  and  no  fraud  or  bad  faith  is  shown.  Brown  v.  Bellows,  4 
Pick.  179, 189 ;  Palmer  v.  Clark,  106  Mass.  373, 389 ;  Haley  v.  Bel- 
lamy, 137  Mass.  357,  359  ;  Fox  v.  Hazelton,  10  Pick.  276  ;  Strong 
v.  Strong,  9  Cush.  569 ;  Benj.  Sales  (6th  Am.  ed.),  §  88,  note  8. 
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The  defendant  objects  that  there  was  no  real  apprtusal,  and 
that  he  did  not  offer  the  stock  for  appraisal.  The  records  of  the 
plaintiff  show  that  at  a  directors'  meeting,  at  which  were  present 
sixteen  directors,  it  was  voted  that  the  defendant's  stock  be 
appraised  at  $220  per  share,  and  taken  for  the  use  of  the  corpo> 
ration.  The  directors  were  not  bound  to  give  the  defendant 
notice  or  a  hearing  (Palmer  v.  Clark,  supra);  and  we  must 
assume  that  they  gave  the  matter  such  attention  as,  in  their 
opinion,  was  necessary,  and. that  the  appraisal  correctly  expresses 
their  judgment,  after  taking  into  account  such  matters  as  they 
thought  should  be  considered.  There  is  nothing  to  show  that 
they  were  so  mistaken  about  the  facts  that  what  they  did  was  in 
no  fair  sense  an  appraisal  of  this  stock,  but  of  something  else. 
It  is  said  that  they  omitted  the  good  will.  If  so,  it  was,  at  most^ 
an  error  of  judgment,  which  would  not  invalidate  the  appraisal. 
It  was  not  a  condition  precedent  to  the  appraisal  that  the  defend- 
ant should  offer  the  stock.  The  agreement  of  defendant's  testa- 
tor was,  in  substance,  that  the  stock  should  be  appraised  by  the 
directors,  and  that  it  might  be  taken  at  the  appraisal  by  them  if 
they  so  elected,  and  that  has  been  done.  The  offer  was  for  the 
purpose  of  fixing  a  time  from  which  the  ten  days  should  begin 
to  run  at  whose  expiration  the  stockholder  could  dispose  of  his 
stock  if  the  directors  had  not  elected  to  take  it.  If  the  directors 
appraised  the  stock,  and  voted  to  take  it  at  the  appraisal,  an  offer 
was  unnecessary. 

Lastly,  the  defendant  contends  that  the  plaintiff  is  not  entitled 
to  specific  performance,  because  the  stock  was  greatly  under- 
valued, and  because  the  plaintiff  has  a  remedy  at  law.  It  is  evi- 
dent that  to  remit  the  plaintiff  to  an  action  at  law  for  damages 
would  defeat  the  very  purpose  of  the  contract,  and  would  not, 
we  think,  furnish  an  adequate  remedy.  Ko  stock  in  the  plaintiff 
company  has  ever  been  sold  in  the  market,  and  all  the  shares 
that  have  been  transferred  have  been  transferred  to  the  plaintiff^ 
and  disposed  of  by  the  directors  in  the  manner  provided. 
About  three-fourths  of  the  stock  of  the  original  subscribers  has 
been  thus  transferred.  There  is  no  evidence  that  the  testator 
ever  objected  to  this  mode  of  dealing  with  it ;  and  we  see  no 
good  reason  why  the  plaintiff  should  be  obliged  to  accept  dam- 
ages for  which  it  might  be  difficult  to  lay  down  a  clear  rule. 
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instead  of  performance.  Kailroad  Corp.  v.  Babcock,  6  Mete. 
(Mass.)  346;  Cushman  v.  Manufacturing  Co.,  76  N.  T.  365. 
The  case  would  perhaps  stand  differently  if  the  shares  were 
bought  and  sold  in  the  market  like  most  stocks.  Adam  v.  Mes- 
singer,  147  Mass.  185 ;  17  N.  E.  Kep.  491.  The  defendant  does 
not  charge  the  directors  with  any  fraud  in  the  appraisal.  He 
expressly  disclaims  that.  It  is  well  settled  that  where  one  agrees 
that  another  may  fix  the  price  for  certain  property,  or  the  sum 
to  be  paid  for  material  or  services,  the  decision  of  the  party 
selected  cannot  be  impeached  by  showing  that  he  has  committed 
an  error  of  judgment,  or  failed  to  avail  himself  of  all  the  informa- 
tion which  he  might  have  obtained,  or  has  valued  the  property 
too  high  or  too  low.  Palmer  v.  Clark,  supra ;  Flint  v.  Gibson, 
106  Mass.  391 ;  Bobbins  v.  Clark,  129  Mass.  145 ;  Eailroad  Co. 
V.  March,  114  U.  S.  549 ;  5  Sup.  Ct.  Rep.  1035  ;  Stevenson  v, 
Watson,  4  C.  P.  Div.  148 ;  Sharpe  v.  Railway  Co.,  8  Ch.  App. 
697 ;  Richards  v.  May,  10  Q.  B.  Div.  400 ;  TuUis  v.  Jacson, 
(1892)  3  Ch.  Div.  441 ;  Ranger  v.  Railroad  Co.,  5  H.  L.  Cas.  72. 
The  evidence  that  was  oflEered  by  the  defendant  relating  to  the 
Talue  of  the  stock  was,  therefore,  rightly  excluded.  It  is  equally 
well  settled  that  specific  performance  of  an  agreement  to  convey 
will  not  be  refused  merely  because  the  price  is  inadequate  or 
excessive.  The  difference  must  be  so  great  as  to  lead  to  a  rea- 
sonable conclusion  of  fraud,  mistake  or  concealment  in  the 
nature  of  fraud,  and  to  render  it  plainly  inequitable  and  against 
conscience  that  the  contract  should  be  enforced.  Chute  v. 
Quincy,  156  Mass.  189 ;  30  N.  E.  Rep.  550  ;  Lee  v.  Kirby,  104 
Mass.  420 ;  Park  v.  Johnson,  4  Allen,  259 ;  Railroad  Co.  v. 
Babcock,  6  Mete.  (Mass.)  346,  352 ;  Cathcart  v.  Robinson,  5  Pet. 
271 ;  Underbill  v.  Van  Cortlandt,  2  Johns.  Ch.  339 ;  Belchier  v. 
Reynolds,  2  Keny.  pt.  2,  87 ;  Weeks  v.  Gallard,  21  Law  T.  {N. 
S.)  655 ;  Fry  Spec.  Perf.  (3d  Am.  ed.)  §  4554,  note  1.  It  is  to 
be  observed  that  this  is  a  suit  directly  between  the  company 
and  a  stockholder,  to  enforce  a  contract  made  with  the  company 
by  the  latter,  and  that  the  rights  of  third  parties  are  not  involved. 
Many  of  the  cases  cited  and  relied  upon  by  the  defendant  are 
cases  where  the  rights  of  tliird  parties  are  involved,  and,  there- 
fore, inapplicable  to  this. 

The  result  is  that  the  plaintiff  is  entitled  to  a  decree  com- 
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pelling  the  defendant  to  convey  the  shares  upon  payment  by  it 
of  the  amount  of  the  appraisal,  with  interest,  and  enjoining  him 
from  prosecuting  the  action  at  law.     Ordered  accordingly.* 

1.  Power  of  corporation  to  purchase  its  own  stock. —  It  is  held  in  the 
following  cases  that  a  corporation  may  purchase  its  own  stock,  in  the  absence 
of  any  statute  to  the  contrary:  Rollins  v.  Shaver  W.  &  C.  Co.,  80  Iowa, 
880;  45  N.  W.  Rep.  1087;  Blalock  v.  Kemersville  Mfg.  Co..  110  N.  C.  99;  14 
S.  E.  Rep.  501.  For  treatment  of  subject,  see  l.Mor.  Priv.  Corp.  §§  112- 
114.  484;  Beach  Priv.  Corp.  §  395. 

2.  Power  cannot  be  exercised  to  the  prejudice  of  creditors. —  Though 
a  corporation  may  purchase  shares  of  its  own  stock  when  not  prohibited  from 
so  doing,  the  stockholders  are  subject,  in  proper  cases,  to  the  rights  of  corpo- 
rate creditors  to  resort  to  the  capital  stock  as  a  trust  fund  for  the  payment  of 
their  debts.  Blalock  v.  Kemersville  Mfg.  Co.,  110  N.  C.  99;  14  S.  E.  Rep. 
501;  Heggie  v.  BuUding  &  L.  Assn.,  107  K.  C.  581;  12  8.  E.  Rep.  275. 

3.  By-laws  restricting  right  to  sell  stock. —  A  business  corporation 
cannot  make  it  a  condition  of  transferring  stock  that  the  holder  shall  first  have 
offered  it  to  the  directors,  and  shall  have  paid  all  his  indebtedness  to  the  cor- 
poration. Brinkerhoff-Farris  Trust  &  Sav.  Co.  v.  Home  Lumber  Co..  118  Mo. 
447;  24  8.  W.  Rep.  129.  When  no  restriction  is  placed  by  state  law  on  the 
transfer  of  corporate  stock,  one  who  purchases  such  stock  is  not  affected  by 
any  contractual  restriction  on  the  powers  of  transfer  of  which  he  has  no  notice. 
Ibid.  Where  a  corporation  adopts  a  by-law  making  transfers  of  stock  subject 
to  a  lien  for  any  indebtedness  of  the  owner  to  the  corporation,  and  resolves 
that  such  by-law  be  printed  on  all  certificates  of  stock  as  a  notice  to  purchas- 
ers of  the  existence  of  such  lien,  it  cannot  claim  the  lien  as  against  an  inno- 
cent purchaser  of  stock,  the  certificate  of  which  was  thereafter  issued  without 
containing  such  conditions.    Ibid. 


Yale  Gas  Stotb  Co.  v.  Wiloox  bt  ux. 
WiLoox  V.  Foley. 

(Supreme  Court  of  Errors  of  Connecticut,  February  19,  1894.) 

1.  Corporations.  Promoters.  Liabilitt  of  for  secret  profits 
OBTAINED  FROM  SALE  OP  PROPERTY  TO  CORPORATIONS.  Promoters  occupy  a 
fiduciary  relation  toward  the  company  or  corporation  whose  organization  they 
seek  to  promote. 

2.  A  secret  contract,  between  an  owner  of  patents  and  a  promoter,  that  the 
latter  shall  form  a  company  to  buy  said  patents  for  a  certain  price,  and  manu- 
facture thereunder,  the  patentee  to  pay  the  promoter  one-half  of  the  price 
received,  is  void,  as  against  public  policy. 

*  Reported  in  88  N.  E.  Rep.  432. 
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8.  When  a  promoter,  having  secretly  agreed  with  a  patentee  to  form  a  com- 
IMDy  to  buy  his  patents,  the  patentee  to  pay  him  half  of  the  price  receivecU 
induces  subscriptions  by  stating  that  he  is  subscribing  on  equal  terms  with 
the  rest,  and,  being  elected  a  director,  votes  for  the  resolution  to  buy  the 
IMtents,  the  company  may  recover  of  him  his  secret  profits;  and  it  is  not 
obliged  to  rescind  the  purchase,  and  so  destroy  its  own  reason  for  being. 

4.  The  fact  that  its  real  contract  of  purchase  was  covered  by  a  sham  form, 
to  avoid  the  joint-stock  law,  will  not  prevent  the  company  from  recovering 
his  secret  profits  thereon  from  its  director  by  suit  in  equity. 

5.  Suit  thsrefob  fboferly  in  namb  of  corporation.  A  suit  against  a 
director  for  his  secret  profits  on  a  sale  to  the  company  is  properly  brought  by 
the  company,  and  not  by  its  stockholders. 

ACTION  by  the  Yale  Gas  Stove  Company  against  Jedediah 
Wilcox  and  wife  for  damages  and  equitable  relief,  heard 
with  an  action  by  said  Wilcox  against  John  B.  Foley  for  dam- 
ages for  breach  of  contract.  Cases  reserved  on  facts  f oand  for 
advice  of  conrt.  Judgments  advised  for  plaintiff  in  the  first 
case,  and  in  the  second  for  defendant. 

Following  are  the  facts  as  found : 

"  In  December,  1889,  John  B.  Foley,  being  the  owner  of  cer- 
tain valuable  patents  for  inventions  in  gas  stoves,  which  he  was 
desirous  of  disposing  of,  offered,  in  a  conversation  with  Jedediah 
Wilcox,  to  sell  said  letters  patent  for  the  sum  of  $2,500.  The 
said  Wilcox,  believing  said  letters  patent  to  be  valuable,  and  hav- 
ing had  experience  in  the  organization  of  joint-stock  companies 
for  similar  purposes,  proposed  to  said  Foley  the  organization  by 
said  Wilcox  of  a  joint-stock  company  for  manufacturing  gas 
stoves  under  said  patents,  the  sale  to  such  company  of  said  letters 
patent  and  a  division  between  said  Foley  and  Wilcox  of  the 
avails  of  such  sale.  Said  Wilcox,  after  interviews  with  various 
persons,  believing  that  he  could  organize  such  a  joint-stock  com- 
pany  for  the  purpose  of  carrying  out  said  plan  of  organizing 
such  company  to  manufacture  said  stoves  under  said  patents,  and 
of  selling  such  letters  patent  to  such  company  and  dividing 
between  himself  and  Foley  the  avails  of  such  sale,  on  the  14th 
day  of  January,  1890,  entered  into  the  following  agreement  with 
said  Foley :  *  This  agreement,  entered  into  this  14:th  day  of  Janu- 
ary, 1890,  by  and  between  John  B.  Foley,  of  the  town  and 
coimty  of  New  Haven  and  state  of  Connecticut,  of  the  first  part, 
and  Jedediah  Wilcox  of  said  town  and  county,  of  the  second 
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part,  witnesseth  as  follows :  Whereas,  said  John  B.  Foley  is  the 
owner  of  letters  patent  of  the  United  States  of  America,  dated 
the  30th  day  of  August,   1887,   and  numbered    368,938,   for 
improvements  in  gas  stoves,  and  he  is  also  the  inventor  of  a  cer- 
tain other  improvement  in  gas  stoves,  for  which  he  has  appUed 
for  letters  patent  of  the  United  States,  by  application  tiled  the 
14:th  day  of  November,  1889,  and  serial  number  330,244 ;  and 
whereas,  said  Jedediah  Wilcox  is  desirous  of  owning  one-half 
part  of  the  letters  patent  and  of  the  invention  and  improvements 
above  described :  Now,  therefore,  in  consideration  of  the  cove- 
nants hereinafter  contained,  and  of  one  dollar,  and  other  valu- 
able considerations,  the  said  Jedediah  Wilcox  hereby  covenants 
and  agrees  with  said  John  B.  Foley,  and  with  his  heirs  and 
assigns,   that   he,   together   with   his  associates,  will  forthwith^ 
and  within  a  reasonable  time,  organize  a  joint-stock  company 
under  the  statute  laws  of   the  state  of   Cotinecticut,  for  the 
manufacture  and  sale  of   gas  stoves  containing   the  improve- 
ment described    and  secured   by  said    letters    patent    of    the 
United  States,  and  to  be  secured ;  and  said  Wilcox  also  agrees 
to  cause  to  be  paid  to  said  Foley  the  sum  of  three  thousand 
dollars,  in  cash,  upon  the  organization  of  said  company,  and  also 
five  thousand  dollars  of  the  capital  stock  of  the  company  above 
described.     Said  John  B.  Foley,  his  heirs  and  assigns,  hereby 
covenants  and  agrees  with  said  Jedediah  Wilcox,  and  with  his 
heirs  and  assigns,  that,  upon  the  execution  of  his  covenants  herein 
above  described,  he  will  assign  and  transfer,  by  written  convey- 
ance, one-half  of  the  letters  patent  above  described ;  also  one-h^ 
of  the  invention  and  improvements  in  gas  stoves  for  which  appli- 
cation for  letters  patent  has  been  made,  and  of  any  letters  patent 
which  may  be  issued  for  said  improvements ;  and  also  that  he 
will  assign  to  said  Wilcox  one-half  of  any  future  improvements 
which  he  may  hereafter  invent  iu  gas  stoves  while  he  is  associ- 
ated with  him  in  the  gas  stove  business ;  and  also  one-half  of  any 
letters  patent  which  may  be  issued  to  him  for  any  of  the  improve- 
ments above  mentioned,  invented  while  so  associated  with  him  in 
said  gas  stove  business,  or  any  reissue  thereof.     Said  Foley  also 
covenants  and  agrees  to  give  said  Wilcox  one-half  of  the  three 
thousand  dollars  cash,  as  soon  as  received,  and  one-half  of  the  five 
thousand  dollars  of  the  capital  stock  of  said  company,  as  he  shall 
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receive  it.  Said  Jedediah  Wilcox  also  hereby  agrees  to  sabscribe 
for  one  thonsand  dollars,  par  value,  of  the  capital  stock  of  said 
proposed  company,  and  to  pay  for  the  same  as  called  for  by  the 
directors  thereof-  And  said  John  B.  Foley  hereby  agrees  to  take 
one-half  of  said  one  thousand  dollars  worth  of  stock,  when  issued, 
and  to  pay  to  said  Wilcox  therefor  one-half  of  what  said  one 
thousand  dollars  worth  of  stock  shall  have  cost  him.  And  said 
John  B.  Foley  hereby  also  agrees  to  unite  with  said  Wilcox  in 
the  execution  of  all  necessary  papers  giving  to  the  proposed  com- 
pany, and  to  all  other  companies  organized  for  similar  purposes^ 
the  full  right  to  manufacture  and  sell  gas  stoves  containing  the 
improvements  secured  by  all  the  letters  patent  above  described, 
whenever  so  requested  by  said  Wilcox.  In  witness  whereof  we 
have  hereunto  set  our  hands,  the  day  and  year  above  written. 
[Signed]  John  B.  Foley,  Jedediah  Wilcox.  Signed  and  delivered 
in  the  presence  of  Julius  Twiss.' 

"  The  said  Wilcox  performed  the  work  of  procuring  subscribers 
for  the  stock  of  the  contemplated  company,  and  of  organizing 
said  company,  and  carrying  out  said  plan  for  the  sale  to  said  com- 
pany of  said  letters  patent.  It  was  agreed  between  said  Wilcox 
and  Foley  that  said  agreement  and  arrangement  between  them- 
selves that  said  Wilcox  should  receive  a  share  of  the  avails  of  the 
sale  of  said  patents  to  said  company  should  be  kept  secret.  The 
plan  for  the  organization  of  such  company,  and  which  was  stated 
by  said  Wilcox  to  those  whom  he  solicited  to  subscribe  for  the 
stock  of  said  company,  and  who  became  the  stockholders  of  said 
company,  and  upon  which  said  company  was  organized,  was  as 
follows :  The  capital  stock  of  the  company  was  to  be  $30,000, 
divided  into  600  shares  of  $50  each.  There  were  to  be  ten  sub- 
scribers of  said  stock,  of  whom  said  Wilcox  was  to  be  one,  each 
of  whom  was  to  subscribe  for  twenty  shares,  and  to  pay  in  $600 
in  cash.  After  the  organization  of  the  company,  the  company 
was  to  purchase  of  Foley  the  said  letters  patent,  paying  him 
therefor  $3,000  in  cash,  and  issuing  to  him  400  shares  of  paid-up 
stock  of  the  par  value  of  $20,000,  for  which  said  Foley  was  to 
subscribe.  After  having  received  said  stock,  said  Foley  was  to 
transfer  twenty  shares  to  each  of  said  ten  subscribers  to  the  stock 
of  said  company,  and  one  hundred  shares  to  the  treasurer  of  said 
company,  retaining  the  remaining  one  hundred  of  said  four  hun- 
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dred  shares,  which,  with  said  $3,000,  was  to  constitute  the  pur- 
chase price  of  said  letters  patent.  Thereby,  each  subscriber,  by 
payment  of  $600,  was  to  receive  stock  of  the  par  value  of  $2,000 ; 
flaid  Foley  was  to  receive  for  his  patents  $8,000,  $3,000  being  in 
cash,  and  tlie  remainder  in  paid-up  stock;  and  there  was  to 
remain  in  the  treasury  of  the  company,  as  its  working  capital, 
$5,000  in  stock  and  $3,000  in  cash.  Said  Wilcox,  in. soliciting 
subscriptions  for  said  stock,  did  not  inform  any  person  of  said 
agreement  between  himself  and  Foley,  or  that  he  was  to  receive 
any  of  the  avails  of  the  sale  of  said  patents,  but,  for  the  purpose 
of  inducing  persons  to  subscribe  for  said  stock,  stated  to  nearly 
all  of  the  persons  who  subscribed  for  said  stock,  and  who  now 
constitute  the  stockholders  of  said  company,  that  he  (Wilcox)  was 
putting  his  money  into  said  enterprise  upon  precisely  the  same 
basis  as  the  others  of  said  subscribers ;  and  it  was  with  that  under- 
standing that  nearly  all  said  persons  subscribed  for  said  stock. 
Said  Wilcox,  with  nine  others,  subscribed  for  said  one  hxmdred 
ahareo  of  said  stock,  each  receiving  ten  shares  and  each  paying 
the  sum  of  $600.  Said  Wilcox  was  present  at  the  first  meeting 
of  the  stockholders,  and  was  elected  temporary  clerk  and  a 
director,  and  voted  in  favor  of  the  following  resolution,  which 
was  adopted :  *  Whereas,  John  B.  Foley  is  the  owner  of  certain 
letters  patent  of  the  United  States  for  improvements  in  gas  stoves, 
issued  to  said  John  B.  Foley  (the  one,  No.  368,938,  granted  August 
80, 1887 ;  the  other,  No.  421,258,  granted  February  11, 1890) ;  and 
whereas,  said  letters  patent  are  necessary  and  convenient  for  the 
purpose  of  this  company,  and  are  valued  at  the  sum  of  twenty-three 
thousand  dollars ;  and  whereas,  the  said  John  B.  Foley  is  a  sub- 
scriber for  the  capital  stock  of  this  corporation  to  the  amount  of 
twenty  thousand  five  hundred  dollars:  Therefore,  voted,  that 
the  directors  be,  and  hereby  are,  authorized  and  instructed  to 
purchase  said  letters  patent  Nos.  368,938  and  421,258  from  said 
John  B.  Foley  for  the  sum  of  twenty-three  thousand  dollars,  and 
to  pay  him  for  the  same  by  crediting  his  stock  account  the  amount 
of  his  subscription,  to  wit,  twenty  thousand  dollars,  and  issuing  to 
him  full-paid  certificates  for  same,  and  to  pay  him  the  balance  of 
said  purchase  price,  to  wit,  three  thousand  dollars,  in  cash.'  On 
the  same  day,  at  the  first  meeting  of  the  directors  of  such  cor- 
poration, said  Wilcox  was  present,  and  voted  in  favor  of  the  f<^- 
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lowing  resolution,  which  was  passed :  ^  Yoted,  to  purchase  of 
John  B.  Foley,  as  authorized  and  instructed  by  vote  of  the  stock- 
holders passed  this  day,  letters  patent  of  the  United  States  Nos. 
868,938  and  421,258,  and  that  in  payment  therefor  the  president 
and  secretary  be  instructed  to  issue  to  him  stock  certificates,  full 
paid,  to  the  amount  of  twenty  thousand  dollars,  and  that  the 
treasurer  be  instructed  to  pay  him  the  sum  of  three  thousand 
dollars  in  cash,  upon  receipt  of  proper  deeds  of  said  letters 
patent.'     At  a  meeting  of  the  directors  of  the  plaintiff  corpora- 
tion, held  February  24,  1890  —  three  days  after  the  organization 
of  the  corporation  —  it  was  agreed  between  Foley  and  the  Yale 
Gas  Stove  Company  that  three  notes  for  one  thousand  dollars 
each,  payable  two,  four  and  six  months  from  that  date,  should 
be  given  by  the  company,  and  accepted  by  Foley,  in  place  of  the 
$3,000  in  cash  which  it  had  been  arranged  should  be  paid  Foley 
as  a  part  of  the  purchase  price  of  said  letters  patent.     Said  Foley 
was  also  a  director  of  said  corporation.     Said  three  notes  were 
duly  received  by  said  Foley,  and  400  shares  of  paid-up  stock  of 
said  company,  of  the  par  value  of  $20,000,  were  issued  to  said 
Foley,  in  payment  of  his  subscription  for  s^d  amount  of  stock* 
As  soon  as  could  be  conveniently  arranged  thereafter,  he  trans- 
ferred to  each  of  his  ten  associate  subscribers,  including  said  Wil- 
cox, twenty  shares  of  the  stock  so  issued  to  him,  and  also  trans- 
ferred to  the  treasurer  of  the  corporation   one  hundred  shares 
of  said   stock ;  and,  between  Wilcox  and  Foley,  transfers  were 
made,  as  provided  in   said  agreement,  between  them,    Foley 
receiving  ten  of  the  twenty  shares  subscribed  for  by  Wilcox,  and 
Wilcox  receiving  on  or  before  December  1, 1890,  from  Foley, 
fifty  of  the  one  hundred  shares  issued  to  Foley  as  a  part  of  the 
purchase  price  of  said  patents.     The  first  note  for  $1,000  was 
paid  to  said  Foley,  and  out  of  the  proceeds  thereof,  on  April  30, 
1890,  he  paid  to  said  Wilcox  $300,  which  was  expressed  to  have 
been  received  by  Wilcox  on  '  account  of  contract.'    When  the 
second  note  matured,  though  the  corporation   had  the   funds 
in   the  bank  to  pay  the  same,  and   though   said   Foley  could 
have  had  the  payment  of  the  same  at  once,  and  was  requested 
by  said  company  to  receive   payment,  yet   Foley   declined   to 
receive  payment.      His  reason  for  so  doing  was  his  unwilUng- 
nesB  to  pay  any  further  sum  to  Wilcox.     Foley  did  not  draw 
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the  payment  of  the  second  note  nntil  a  few  days  before  the 
9th  of  October,  1890,  and  on  the  9th  of  October,  1890,  he  paid 
Wilcox  $500,  and  took  from  him  a  receipt  for  such  smn  ^on 
account.'  Foley  did  not  draw  the  payment  of  the  third  note 
when  due,  although  he  could  then  have  done  so,  and  was  requested 
fio  to  do  by  the  company.  Said  note  has  never  been  paid,  and 
flaid  company,  having  learned  of  said  agreement  between  Foley 
and  Wilcox  respecting  the  division  of  the  proceeds  of  the  sale  of 
said  patents  to  the  company,  now  decline  to  pay  the  same.  Pay- 
ment of  said  note  has  never  been  demanded  by  said  Foley.  His 
reason  for  not  having  demanded  the  same  was  his  unwillingness 
to  make  any  further  payment  to  Wilcox. 

"  On  the day  of  j  1891,  Wilcox  brought  suit 

against  Foley  upon  the  said  written  agreement  between  them,  the 
same  being  one  of  the  suits  in  which  this  finding  is  made.  If  said 
agreement  between  Foley  and  Wilcox  is  valid,  ttiere  is  due  thereon 
from  Foley  to  Wilcox  the  sum  of  $1,000.  After  said  suit  was 
brought,  the  terms  of  the  written  agreement  between  Wilcox  and 
Foley  first  became  known  to  the  directors  of  the  Yale  Gks  Stove 
Company,  whereupon  said  company,  having  been  advised  that 
said  agreement  between  Wilcox  and  Foley  was  illegal  and  void, 
instituted  their  action  against  said  Wilcox,  which  is  one  of  the 
oases  in  which  this  finding  is  made.  Of  the  eighty  shares  of  stock 
fio  received  by  said  Wilcox,  five  shares  had  been  transferred  by 
him  to  one  Starr  before  the  commencement  of  said  suits,  fifty-five 
of  said  shares  stand  in  the  name  of  Henrietta  B.  Wilcox,  and 
twenty  are  owned  by  said  Wilcox.  Of  the  fifty-five  shares  owned 
by  Henrietta  B.  Wilcox,  twenty  shares  were  the  shares  originally 
subscribed  for  by  Wilcox  in  his  own  name.  He  in  fact  acted  at 
the  request  of  his  wife,  and  as  her  agent,  in  making  such  sub- 
scription, and  the  $600  paid  for  said  stock  was  the  money  of  said 
Henrietta  B.  Wilcox.  Said  twenty  shares  were  issued  to  said 
Wilcox  as  trustee.  Twenty  shares  were  afterwards,  at  the  request 
of  Wilcox,  transferred  to  her  by  said  Foley  as  bonus  upon  said 
subscription.  The  remaining  fifteen  of  said  fifty-five  shares  were 
transferred  to  said  Henrietta  B.  Wilcox  by  her  husband  in  con- 
sideration of  an  indebtedness  of  said  Wilcox  to  his  wife  in  about 
the  sum  of  $800.  Said  Wilcox  at  no  time  informed  his  wife  of 
said  agreement  between  himself  and  Foley.     Since  its  formation 
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eaid  corporation  has  continued  to  manufacture  and  sell  gas  stoves 
under  said  patents,  the  business  of  said  company  has  been  pros- 
perous, and  said  company  has  paid  in  each  and  every  year  upon 
its  capital  stock  dividends  ranging  from  10  to  16  per  cent.  I 
find  the  value  of  said  stock  to  be  $50  a  share.  Said  corporation 
has  never  offered  to  return  or  transfer  to  either  said  Foley  or  said 
Wilcox  said  patents,  or  any  part  or  interest  therein,  and  has  not 
done  any  act  in  rescission  of  its  purchase  of  said  inventions. 

"  At  the  request  of  all  the  parties  to  said  causes,  the  questions 
of  law  arising  upon  the  same,  and  upon  said  facts,  are  reserved 
for  the  advice  and  consideration  of  the  Supreme  Court  of  Errors, 
next  to  be  holden  at  New  Haven,  within  and  for  the  third  judicial 
district,  on  the  third  Tuesday  of  January,  1894,  except  that  judg- 
ment is  rendered  in  favor  of  Henrietta  B.  Wilcox  in  the  first- 
entitled  case." 

John  W.  AUmg,  for  the  Yale  Gas  Stove  Company  and  John 
B.  Foley.     William  L.  Bermetty  for  Jedediah  Wilcox. 

Fbnn,  J.  Upon  the  facts  appearing  upon  the  record,  it  is 
claimed  in  behalf  of  Jedediah  Wilcox,  the  defendant  in  the  prin- 
cipal case,  that  the  agreement  between  Foley  and  himself  was  a 
valid  and  proper  contract,  which  could  be  carried  out  without 
fraud,  and  contemplated  none  ;  that,  therefore,  when  he  began  to 
solicit  subscriptions  to  the  stock  of  the  new  corporation,  he  had 
an  interest  in  the  patents ;  that  he  was  in  fact  a  partner  with 
Foley;  that  in  making  this  contract  with  Foley  he  acted 
wholly  for  himself,  and  stood  in  no  fiduciary  relation  to 
the  Yale  Gas  Stove  Company,  or  any  of  its  stockhold- 
ers. "  There  was,"  says  his  counsel,  "  no  man,  and  no  body  of 
men,  who  had  any  hold  upon  him,  at  the  time  he  made  this  con- 
tract, nor  any  to  whom  he  owed  a  duty,  nor  any  selected,  and  in 
contemplation,  to  whom  he  might  owe  a  duty."  The  objections 
'^  that  a  resale  to  some  new  corporation  was  contemplated  ;  that 
the  purchase  price  was  to  be  new  stock  of  such  corporation  ;  that 
but  little  time  elapsed  between  the  two  contracts,"  are  said  to  be 
"  all  met  and  answered  "  by  the  cases  of  Mining  Co.  v.  Brookes, 
84  Ch.  Div.  898,  and  on  appeal,  35  Ch.  Div.  400 ;  ©over's  case, 
20  Eq.  Cas.  114 ;  Phosphate  Co.  v.  Erlanger,  5  Ch.  Div.  73 ;  and 
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Erlanger  v.  Phosphate  Co.,  L.  R.,  3  App.  Cas.  1218.  It  is  fur- 
ther said  that  these  cases,  and  also  the  case  of  Barr  v.  Eailroad 
Co.,  125  N.  Y.  263,  277 ;  26  N.  E.  Rep.  145,  and  In  re  Cape 
Breton  Co.,  29  Ch.  Div.  795,  are  authorities  for  the  defendant's 
further  claim,  that,  "  if  it  be  assumed  that  Mr.  Wilcox,  as  director, 
or  while  holding  a  fiduciary  relation  to  the  corporation,  sold  the 
patents  to  it  without  disclosing  his  interest  therein,  such  sale  is 
yet  not  void,  but  is  voidable  only,"  and  that  "  but  two  courses  are 
open  to  the  company,  to  wit,  they  could  affirm  the  sale  or  rescind 
it,  return  the  patents  and  sue  for  the  price.  They  cannot,  as 
they  are  here  attempting,  keep  the  patents,  and  recover  the  con- 
sideration received  by  Wilcox  from  Foley. 

In  the  light  of  the  above  claims  we  will  first  examine  the  cases 
cited  in  their  support,  and  see  precisely  what  they  hold.  The 
principal  and  most  recent  of  these  English  cases  is  that  of  Mining 
Co.  V.  Brookes,  supra,  in  which  the  facts  were  that  on  February  1» 
1873,  one  Palin  and  three  associates  purchased  a  leasehold  mine 
for  £5,000,  with  a  view  of  reselling  it  at  a  profit  to  a  company 
to  be  formed.  They  afterwards  made  a  provisional  contract 
with  a  trustee  for  an  intended  company  for  £18,000  in  cash. 
The  company  was  formed,  having  for  its  principal  object  the 
purchase  of  the  mine ;  and  Palin  and  his  associates  received  their 
purchase  money,  of  £18,000,  April  4,  1873.  The  contract  of 
February  1,  1873,  was  not  disclosed  to  the  company,  nor  did  it 
become  known  to  it  until  about  June,  1883,  after  it  had  gone 
into  voluntary  liquidation.  In  June,  1883,  the  company  allowed 
judgment  by  default  to  go  against  them  in  an  action  by  the 
lessor  to  recover  possession  of  the  mine.  In  1884  the  company 
commenced  two  actions  —  one  against  the  executors  of  two 
deceased  vendors,  and  the  other  against  the  two  surviving  ven- 
dors—  to  recover  the  secret  profits  made  by  the  vendors  on  their 
sale  to  the  company,  on  the  ground  that  they  stood  in  a  fiduciary 
capacity  to  the  company  at  the  time  they  bought  the  mine.  It 
was  held  that  the  evidence  failed  to  show  this  to  be  the  fact,  and 
that  they  were  not  liable  to  refund  the  profit  they  made  on  the 
transaction.  The  judgment  of  Justice  Stibling,  34  Ch.  Div. 
398,  was  appealed  from ;  and  this  appeal  constitutes  the  case  in 
35  Ch.  Div.  400,  in  which  the  former  judgment  was  sustained. 
There  are  several  opinions.    In  that  by  Cotton,  L.  J.,  it  is  said 
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that  the  plaintiff  claims  that  the  defendants  stood  in  snch  a  posi- 
tion at  the  time  of  their  purchase  that  they  could  not  have 
claimed  to  have  bought  the  mine  for  themselves,  and  could  not, 
therefore,  sell  it  at  an  advanced  price  to  the  company.  This  is 
said  to  be  mainly  a  question  of  fact,  and  on  that  question  the 
contract  of  February  1, 1873,  was,  in  its  terms,  perfectly  absolute, 
and  not  dependent  on  any  company  being  formed  ;  that  though, 
doubtless,  it  was  contemplated  a  company  should  be  formed,  no 
part  of  the  purchase  money  was  to  be  provided  for  out  of  the 
funds  of  the  company,  or  to  consist  of  shares  of  the  company. 
And  it  is  added :  "  One  thing  which  is  very  strong  in  favor  of 
the  defendants  is  that  the  whole  of  the  price,  £5,000,  was  in  fact 
completely  paid  when  the  lease  was  granted,  out  of  their  own 
money,  and  not  in  any  way  out  of  money  provided  by  means  of 
tiiis  company."  And,  finally,  it  is  said  that  the  facts  found  did 
not  make  the  defendants,  at  the  time  when  they  entered  into  the 
contract  to  purchase,  persons  so  acting  as  to  entitle  the  company 
afterwards  to  say :  "  When  you  bought  this  mine,  you  were  act- 
ing for  us.  This  purchase,  although  made  by  you,  is  one  which 
must  be  considered  as  having  been  made  by  you  for  the  com- 
pany which  was  afterwards  formed  at  your  invitation."  Lind- 
LBT,  L.  J.,  concurring^  said  there  might  be  a  case  for  rescis- 
sion, if  rescission  were  possible,  but  that  rescission  was  not 
possible,  because  the  property  assigned  by  the  company 
did  not  belong  to  it  any  longer.  He  added :  "  Then  we  are 
driven  to  consider  the  point  which  was  really  raised  and  decided 
in  Ke  Cape  Breton  Co. —  whether,  rescission  being  impossible, 
the  company  can  obtain  from  Palin  an  account  of  the  profit 
which  he  made  by  the  transactions  which  have  been  alluded  to  — 
and  that  depends  really  upon  the  evidence.  But  the  evidence  is 
not  sufficient  to  enable  them  to  succeed.  It  is  not  proved  that 
when  Palin  bought  —  that  is,  on  the  1st  of  February,  1873  —  he 
bought  for  the  company  which  was  ultimately  formed,  nor  that 
when  he  bought  the  company  was  so  far  formed  as  to  entitle  it, 
or  its  members,  to  claim  the  benefit  of  the  purchase,  on  any 
theory  of  trusteeship.  Nor  is  it  proved  that  persons  were 
induced  to  take  shares  on  the  faith  that  the  new  company  was 
buying  from  the  old  company.    It  is  plain  that  the  new  company 
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did  not  in  fact  find  the  money  which  the  vendors  were  p&id. 
Under  those  circamfitances,  can  we  saj  that  there  was  any  such 
relation  between  Palin  and  the  company  as  to  entitle  the  company 
to  say,  ^  you  bought  for  us  ? '  It  appears  to  me  that  the  evidence 
is  not  sufficient  for  that  purpose.  If  it  were,  we  could  see  our 
way  to  give  relief."  Loopes,  L.  J.,  also  concurring,  said :  "  The 
question  is,  did  Palin  and  his  associates,  on  the  1st  of  February, 
stand  in  a  fiduciary  position  towards  this  company  that  was  there- 
after to  be  formed  ?  Or,  in  other  words,  were  they  then  acting 
for  the  company  about  to  be  formed  ?  If  they  were,  the  plaintiffs 
are  entitled  to  succeed."  This,  he  said,  was  entirely  a  question  of 
evidence,  and  that  in  his  view  the  evidence  did  not  establish  this 
conclusion.  ^^  They  bought  the  mine  themselves,  and  paid  for  it 
out  of  their  own  pockets.  No  person  is  called  to  say  they  were 
asked  to  take  shares  by  any  of  these  vendors  because  they  were 
forming  a  company."  He  concludes:  "No  doubt,  having 
regard  to  the  secret  profit  that  was  made  by  these  vendors,  the 
company  might,  have  claimed  rescission  of  the  contract ;  but,  in 
the  circumstances,  rescission  had  become  impossible."  The  other 
cases  may  be  more  briefly  stated.  In  Gover's  case,  supra,  one 
Mappin  agreed  to  buy  a  patent  from  Skoines  for  £65,000,  pay- 
able partly  in  cash,  and  partly  in  shares  of  a  company  to  be  formed 
to  use  the  invention.  Mappin  also  engaged  to  use  his  best  efforts 
to  organize  the  company.  Three  months  later,  Mappin  agreed 
with  one  Wright,  who  acted  as  trustee  for  the  proposed  company, 
to  sell  the  patent  to  it  for  £125,000,  payable  in  cash  and  shares, 
and  it  was  also  agreed  that  Mappin  should  be  appointed  man- 
aging director.  The  company  was  formed,  and  Mappin  became 
a  director.  The  suit  was  an  application  by  Miss  Gover,  a 
subscriber  pressed  to  pay  "calls,"  to  have  her  name  removed 
from  the  company's  register  of  members  because  of  the  faU- 
ure  to  disclose  the  Mappin-Skoines  contract  in  the  pros- 
pectus. It  was  decided  that  the  statute  did  not  give  a  remedy 
against  the  company,  but  only  against  a  delinquent  promoter, 
and  it  held  that  Mappin  was  not  a  promoter  when  he  made 
the  contract.  In  Erlanger  v.  Phosphate  Co.,  supra,  a  leasehold 
interest  in  the  island  of  Sombrero  was  purchased  by  a  syndicate 
acting  for  themselves  alone,  and  not  as  the  representatives  of  any 
corporation  existing  or  proposed.    Soon  afterwards  they  formed 
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a  joint-stock  company,  and  sold  the  lease  to  it  for  double  the  price 
paid  by  them.  The  contract  of  purchase  by  the  corporation,  at 
its  instance,  was  set  aside.  In  Be  Cape  Breton  Co.,  supra,  the 
facts,  briefly,  were :  One  Fenn  was  the  agent  of  a  company  to 
purchase  a  specific  property,  in  which,  before  the  commencement 
of  bis  agency,  he  had  acquired  an  interest.  He  did  purchase  it 
for  the  company,  without  disclosing  to  the  company  his  interest 
in  the-  property.  After  his  purchase  the  facts  were  fully  dis- 
closed, and  with  the  knowledge  so  acquired  the  company  elected 
to  retain  the  property.  It  was  held  the  company  could  not 
recover,  but  the  court  said :  ^'  This  case  is  not  the  case  of  an 
agent  who,  after  he  has  accepted  the  agency,  has  acquired  prop- 
orty,  the  purchase  of  which  was  within  the  scope  of  his  agency, 
and  then  has  resold  that  property  to  his  principal  at  a  larger  sum, 
in  which  case  it  is  obvious  that  the  principal  may  say  that  the 
original  purchase  by  the  agent  at  a  small  price  was  a  purchase  in 
behalf  of  the  principal."  In  Barr  v.  Bailroad  Co.,  125  N.  Y. 
263,  277 ;  26  K  E.  Bep.  145,  it  is  sufficient  to  b^j  that  the  prin- 
ciple laid  down  that  a  voidable  contract  remains  good  until 
rescinded,  and  that  to  rescind  the  property  obtained  under  the 
contract  must  be  returned. 

Who  and  what  are  "  promoters,"  so  called,  of  corporations,  and 
what  their  relations  to  the  corporations  which  they  help  to  form, 
has  been  more  frequently  judicially  considered  and  determined 
by  the  English  courts  than  by  those  of  this  country.  Some  Eng- 
lish cases  appear  to  be  more  in  point,  as  applicable  to  the  ques- 
tions arising  upon  the  record,  than  those  cited  by  the  defendant, 
to  which  we  have  just  referred.  A  "promoter"  has  been 
defined  to  be  a  person  who  organizes  a  corporation.  It  is  said  to 
be  not  a  legal  but  a  business  term,  "  usefully  summing  up,  in  a 
single  word,  a  number  of  business  operations  familiar  to  the 
commercial  world,  by  which  a  company  is  generally  brought 
into  existence."  Bowen,  J.,  in  Printing  Co.  v.  Green,  28  Wkly. 
Bep.  (Q.  B.  Div.  1880)  351,  352.  That  such  persons  occupy 
a  fiduciary  relation  toward  the  company  or  corporation  whose 
organization  they  seek  to  promote  is  well  settled  by  the  decis- 
ions of  both  countries.  Lord  Cotton  prefers  to  call  them  "  trus- 
tees." Bagnall  v.  Carlton,  6  Ch.  Div.  385.  Sir  George  Jessel, 
M.  B.,  in  Phosphate  Co.  v.  Erlanger,  supra,  said :     ^'  Promoters 
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Bland  in  a  fiduciary  relation  to  that  company  which  is  their  crea- 
ture." In  Erlanger  v.  Phosphate  Co.,  supra,  the  lord  chancellor 
said  of  promoters :  "  They  stand,  in  my  opinion,  undoubtedly,  in  a 
fiduciary  position.  They  have  in  their  hands  the  creation  and 
molding  of  the  company.  They  have  the  power  of  defining  how, 
and  when,  and  in  what  shape,  and  under  what  supervision,  it 
shaU  start  into  existence,  and  begin  to  act  as  a  trading  corpora^ 
tion.  If  they  are  doing  all  this  in  order  that  the  company  may^ 
as  soon  as  it  starts  into  life,  become,  through  its  managing  direct* 
ors,  the  purchasers  of  the  property  of  themselves  (the  promoters), 
it  is,  in  my  opinion,  incumbent  upon  the  promoters  to  take  care 
that  in  forming  the  company  they  provide  it  with  an  executive  ; 
that  is  to  say,  with  a  board  of  directors,  who  shall  both  be  aware 
that  the  property  which  they  are  asked  to  buy  is  the  property  of 
the  promoters,  and  who  shall  be  competent  and  impartial  judges 
as  to  whether  the  purchase  ought  or  ought  not  to  be  made.  I  do 
not  say  that  the  owner  of  property  may  not  promote  and  form  a 
joint-stock  company,  and  then  sell  his  property  to  it ;  but  I  do 
say  that  if  he  does  he  is  bound  to  take  care  that  he  sell  it  to  the 
company  through  the  medium  of  a  board  of  directors  who  can 
and  do  exercise  an  independent  and  intelligent  judgment  on  the 
transaction,  and  who  are  not  left  under  the  belief  that  the  prop- 
erty belongs,  not  to  the  promoter,  but  to  some  other  person." 
Lord  O^Haqan,  referring  to  the  same  subject,  expressed  a  simi- 
lar opinion  in  even  more  emphatic  language;  declaring  that 
while  an  original  purchase  might  be  legitimate,  and  not  less  so 
because  the  object  of  the  purchaser  was  to  sell  it  again,  and  to 
sell  it  by  forming  a  company  which  might  afford  them  a  profit 
on  the  transaction,  yet  "  the  privilege  given  them  for  promoting 
such  a  company  for  such  an  object  involved  obligations  of  a  very 
serious  kind.  It  required,  in  its  exercise,  the  utmost  good  faith, 
the  completest  truthfulness,  and  a  careful  regard  to  the  protec- 
tion of  the  future  stockholders."  The  test,  therefore,  of  the 
validity  of  such  transactions,  is  that  it  must,  in  all  its  parts,  be 
open  and  fair,  so  that  the  promoters  shall  not,  in  fact  substan* 
tially  ^^  act  both  as  vendors  and  vendees,  and  in  the  latter  capacity 
approve  a  transaction  suggested  by  them  in  the  former."  Foes 
V.  Harbottle,  2  Hare,  461,  488 ;  McElhenny's  Appeal,  61  Penn. 
St.  188 ;  Simons  v.  Mining  Co.,  61  PemL  St  202 ;  Oil  Co.  ▼• 
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Densmore,  64  Penn.  St.  43 ;  Mining  Co.  v.  Spooner,  74  Wifl. 
307 ;  42  N.  W.  Rep.  259 ;  Land  Co.  v.  Case,  104  Mo.  572 ;  16 
S.  W.  Kep.  390  ;  In  re  British  Seamless  Paper  Box  Co.,  17  Ch. 
Div.  467 ;  Sewage  Co.  v.  Hartmont,  5  Ch.  Div.  894.  In  the  last 
case  the  distinctive  feature  was  that  the  vendors  paid  the  commis- 
sion to  the  trustees  who  received  the  property  on  behalf  of  the 
company.  They  were  compelled  to  pay  it  to  the  company.  In 
Hitchens  v.  CoDgreve,  1  Buss.  &  M.  150  (on  appeal,  4  Buss. 
562),  three  promoters  induced  their  company  to  buy  a  mine  for 
JB25,000,  of  which  they  received  from  the  vendor,  and  divided 
among  themselves,  £15,000.  This  they  were  compelled  to 
account  for  to  the  company.  Similar  cases  are  Beck  v.  Kantoro- 
wicz,  3  Kay  &  J.  230 ;  Printing  Co.  v.  Green,  supra ;  Mining 
Co.  V.  Grant,  11  Ch.  Div.  918 ;  Bagnall  v.  Carlton,  supra ;  Kent 
V.  Brickmaking  Co.,  17  Law  T.  (N.  S.)  77 ;  Water  Co.  v.  Flash, 
97  Cal.  610 ;  32  Pac.  Bep.  600. 

It  is  an  undoubted  rule  of  law  that  where  two  or  more  persons 
associate  themselves  for  the  purpose  of  purchasing  property,  and 
one  of  them  represents  to  the  others  that  particular  property  can 
be  bought  for  a  designated  price,  which  he  procures  to  be  paid 
by  his  associates,  when  in  fact  he  receives  a  difference  between 
said  sum  and  a  less  one,  he  may  be  compelled  to  account  for  such 
difference  without  any  rescission  of  the  contract,  and  although 
the  property  may  be  worth  all  or  more  than  was  paid  for  it. 
Emery  v.  Parrott,  107  Mass.  95.  The  same  principle  is  applied 
against  promoters  of  corporations,  in  case  of  any  secret  contract 
more  favorable  than  that  disclosed.  Mining  Co.  v.  Spooner, 
supra,  and  the  very  numerous  cases  therein  cited,  and  an  exhaustive 
note,  by  Mr.  Freeman,  to  said  case,  17  Am.  St.  Bep.  149,  167. 
See,  also,  as  applied  to  directors:  Cook  Stock,  Stockh.  &  Corp. 
Law,  §§  649,  650 ;  Baih-oad  Co.  v.  Kelly,  77  HI.  426  ;  WardeU  v. 
Railroad  Co.,  103  TJ.  S.  651 ;  McGourkey  v.  Bailway  Co.,  146  U. 
8.  536 ;  13  Sup.  Ct.  Bep.  170.  A  careful  examination  of  the 
cases  will,  we  think,  disclose  two  grounds  of  the  liability  of 
defendants  to  corporations  for  undisclosed  profits  resulting  from 
transactions  with  such  corporations :  First,  where  the  defendants 
are  corporate  fiduciaries.  The  characteristic  of  this  relation  is  trust, 
Such  a  relation  undoubtedly  exists  between  companies  and  their 
ofiicers,  such  as  directors.    Mallory  v.  MaUory- Wheeler  Co.,  61 
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Conn.  135;  23  Atl.  Rep.  708.  With  reference  to  promoters, 
since  a  man  cannot  receive  an  appointment  from  a  non-existent 
company,  the  proof  may  be  less  obvious ;  but  it  may,  neverthe- 
less, be  shown  conclusively  by  a  variety  of  representations,  admis- 
sions and  acts.  The  second  ground  of  liability  is  fraud.  The 
law  does  not  prohibit  a  promoter  from  dealing  with  his  company, 
but  he  must  make  full  disclosure  to  the  company  of  his  relations 
to  the  property  that  is  the  subject  of  his  deal.  Suppression,  con- 
cealment or  misrepresentation  of  material  facts  is  fraud,  upon 
proof  of  which  rescission  of  contract  or  repayment  of  the  secret 
profits  will  be  compelled.  A  very  recent  English  case,  in  which  a 
secret  arrangement  between  a  promoter  and  a  director  of  the  com- 
pany was  considered,  is  that  of  In  re  North  Australian  Territory 
Co.  —  Archer's  case — (1 892)  1  Ch.  322.  The  facts  in  the  case  were 
these :  Archer,  being  requested  by  the  promoter  of  a  projected 
company  to  become  a  director,  agreed  to  do  so  upon  the 
terms  that  if  he  should,  at  any  time,  desire  to  part  with 
the  shares  he  was  to  take  in  order  to  qualify  him  as  director, 
the  promoter  should  purchase  them  of  him  at  the  price  he 
should  pay  for  them.  The  company  was  subsequently  formed, 
and  Archer  became  a  director,  took  the  qualification  shares  and 
paid  for  them  at  par,  out  of  his  own  money,  and  from  time  to 
time  acted  as  director ;  but  he  never  disclosed  to  his  codirectors, 
or  to  the  company,  his  agreement  with  the  promoter.  He  after- 
wards resigned  his  office  of  director,  and,  subsequently  to  his  resig- 
nation, the  promoter,  at  his  request,  paid  to  him  the  sum  which  he 
liad  paid  for  the  shares,  and  accepted  a  transfer  of  them.  At 
that  time  the  shares  were  valueless  in  the  market.  In  the  wind- 
ing up  of  the  company  the  liquidators  asked  that  Archer  be 
ordered  to  pay  to  them  the  sum  received  by  him  from  the  pro- 
moter, with  interest ;  and  it  was  held  (reversing  the  lower  court) 
that  having  regard  to  his  position  as  director  of,  and,  therefore, 
agent  for,  the  company,  whatever  benefit  or  property  accrued  to 
him  under  the  indemnity  constituted  by  his  secret  agreements  with 
the  promoter  belonged  to  the  company,  and  that  the  retention  by 
him  of  the  proceeds  of  the  indemnity  occasioned  a  loss  to  the 
company,  for  which  he  was  accountable,  with  interest,  upon  what 
was  declared  to  be  the  principle  of  Hay's  case,  10  Ch.  App.  593, 
and  Pearson's  case,  5  Ch.  Div.  336.    During  the  argument  the 
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oonnsel  for  the  liquidators,  in  support  of  the  appeal,  were  stopped 
by  the  court ;  and  counsel  for  Archer,  then  proceeding,  were  sub- 
mitted to  some  peculiar  interruptions  by  the  judges.  Fby,  L.  J., 
asked :  "Why  should  not  Archer  be  accountable  for  the  £500,  as 
property  of  the  company  retained  by  him  ? "  Counsel  replied : 
"  The  real  question  is,  did  the  company  suffer  loss  by  what  was 
done  ?  They  never  had  the  £500,  and,  therefore,  cannot  be  said 
to  have  lost  it.  In  the  majority  of  cases  in  which  a  director  has  been 
held  accountable  to  the  company,  he  has,  in  effect,  received  money 
which  originally  came  from  the  coffers  of  the  company,  as  in  Hay's 
case,  and  the  cases  already  mentioned."  Bowbn,  L.  J.:  "  Smith, 
being  in  a  fiduciary  relation  to  the  company,  had  no  right  to  give 
a  director  a  benefit  without  the  company  knowing  it.  An  indem- 
nity against  loss  is  a  valuable  consideration."  Counsel  said: 
"  At  the  time  the  letter  was  written  Archer  had  not  taken  the 
shares,  and  had  not  then  agreed  to  become  a  director.  Again, 
there  is  no  evidence  that  the  contract  was  not  disclosed  to  the 
company."  Fby,  L.  J.,  asked:  "Would  an  honorable  man 
assent,  as  Archer  did,  to  accepting  this  indemnity,  on  the  terms 
that  he  was  to  keep  it  secret  ?  If  it  was  not  actually  dishonest,  it 
seems  to  me  to  be  a  very  improper  course  of  proceeding." 
BowEN,  L.  J.:  "  Is  it  right  that  the  wolf  should  give  a  sop  to  the 
watchdog  without  his  master's  leave  ? "  This  question  appears  to 
have  practically  "closed  the  debate."  The  opinions  of  the 
judges,  separately  declared,  appear  at  considerable  length  in  the 
report,  and  are  so  able  and  apposite  that  we  regret  that  we  can- 
not feel  warranted  in  quoting  from  them. 

Applying  the  principles  recognized  in  the  decisions  to  which 
we  have  referred  to  the  case  before  us,  it  seems  clear  that  the 
plaintiff  in  the  principal  case  is  entitled  to  recover.  The  finding 
is  explicit  that  the  original  arrangement  between  Wilcox  and 
Foley  contemplated  no  acquisition  of  any  interest  in  the  patents 
by  Wilcox,  but  the  organization  by  Wilcox  of  a  corporation,  and 
the  sale  to  it  of  such  patents ;  then  a  division  between  Foley  and 
Wilcox  of  the  avails  of  such  sales.  The  written  contract  between 
Wilcox  and  Foley  was  entered  into  for  the  purpose  of  carrying 
out  said  plan  of  organizing  the  company,  selling  the  patent  and 
dividing  the  avails.  In  the  agreement  itself,  while  it  is  stated, 
under  a  "  whereas,"  that  Wilcox  is  desirous  of  owning  one-half 
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of  said  patents,  yet  the  very  writing  discloses  that  the  proper 
construction  of  this  language  is  that  the  patents,  as  belonging  to 
Foley,  should  be  sold  to  a  jointnstock  corporation,  to  be  organized 
by  Wilcox,  for  twice  the  sum  that  Foley  was  willing  to  dispose 
of  them  for,  namely,  for  the  sum  of  $3,000  in  cash  to  be  received 
from  the  company,  and  $5,000  of  the  capital  stock  of  the  com- 
pany, and  that  then  Foley  should  give  to  "  said  Wilcox  one-half 
of  the  three  thousand  dollars  cash,  as  soon  as  received,  and  one- 
half  of  the  five  thousand  dollars  of  the  capital  stock  of  the  com- 
pany, as  he  shall  receive  it"  Such  being  the  arrangement,  it 
was,  very  appropriately,  agreed  that  it  should  be  kept  secret. 
Wilcox,  in  soliciting  subscriptions  for  stock,  most  scrupulously 
observed  such  obligation  of  secrecy,  and  also  went  further,  and^ 
"  for  the  purpose  of  inducing  persons  to  subscribe  for  said  stock, 
stated  to  nearly  all  of  the  persons  who  subscribed  for  said  stock, 
and  who  now  constitute  the  stockholders  of  said  company,  that 
he  (Wilcox)  was  putting  his  money  into  said  enterprise  upon  pre- 
cisely the  same  basis  as  the  others  of  said  subscribers,  and  it  waa 
with  that  understanding  that  nearly  all  of  said  persons  subscribed 
for  said  stock."  The  corporation  was  organized,  and  Wilcox,  at 
its  first  meeting,  was  present,  and  was  elected  temporary  clerk  and 
a  director,  and  voted  in  favor  of  a  resolution  (which  was  adopted) 
which  recited  that  Foley  was  the  owner  of  certain  letters  patent, 
necessary  and  convenient  for  the  purposes  of  the  company,  and 
which  directed  their  purchase  for  certain  stock  and  the  sum  of 
$3,000  in  cash.  It  will  thus  be  seen  that  the  transaction  between 
Wilcox  and  Foley  contemplated,  and  Wilcox,  in  its  execution, 
both  as  promoter  and  director,  used  every  possible  species  of  bad 
faith,  breach  of  trust  and  infidelity  while  occupying  such  a  fidu- 
ciary relation.  Placing  the  actual  conduct  of  Wilcox  side  by  side 
with  the  standard  of  conduct  required  of  those  in  such  positions, 
as  declared  by  the  judges  in  the  Phosphate  Co.  case,  supra,  so 
much  relied  upon  as  authority  by  the  defendant,  the  contrast  is 
overpowering.  Although  many  of  the  very  numerous  cases 
which  we  have  cited,  and  almost  numberless  others  to  which 
reference  might  also  be  made,  are  direct  authorities  for  the  doe- 
trine  that,  in  such  cases  as  that  before  us,  a  defendant  may  be 
compelled  to  account,  though  no  offer  of  rescission  is  made,  and 
the  property  may  be  worth  as  much  or  more  than  was  paid  for 
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it,  and  although  the  sabject  has  already  been  incidentallj  referred 
to  and  considered,  in  certain  aspects  of  it,  in  this  opinion,  yet,  in 
view  of  certain  language  in  some  of  the  cases  upon  which  the 
defendant  reUes,  including  Mallory  v.  Mallory-Wheeler  Co., 
supra ;  and  Tryon  v.  White  &  Corbin  Co.,  62  Conn.  171 ;  25  Atl. 
Eep.  712,  it  may  be  useful,  further,  to  say  that,  properly  under- 
stood, there  is  nothing  in  any  of  such  cases  cited  by  the  defendant 
in  conflict  with  the  doctrine  stated.  Thus,  in  Mallory  v.  Mallory- 
Wheeler  Co.,  supra,  the  plaintiff  sought  to  recover  a  sum  as  bal- 
ance of  salary  claimed  to  be  due  him  for  services  rendered  as  chief 
manager  and  director  of  the  defendant's  business.  It  was  claimed 
that  the  contract  under  which  such  service  was  performed  was 
void,  or,  if  not  void,  that  it  was  voidable  at  the  option  of  the  cor- 
poration. This  court,  treating  it  as  a  case  in  which  a  director 
had  made  use  of  a  fiduciary  relation  to  secure  for  himself  an 
advantageous  contract  for  a  salary,  held  that,  independent  of  the 
question  of  public  policy,  such  transaction  was  voidable  at  the 
election  of  the  corporation.  The  court  then  added :  "  It  may 
fairly  be  gathered  from  the  authorities  cited  that  the  rule  we  are 
now  considering  does  not  operate,  ipso  vire,  to  avoid  every  trans- 
action of  a  trustee,  made  with  his  beneficiary,  in  which  he  is 
interested.  It  is  generally  limited  in  its  operation  to  rendering 
it  voidable  at  the  election  of  the  party  whose  interests  are  con- 
<semed  in  the  question  of  its  afSrmance  or  disafiirmance.  If, 
therefore,  nothing  was  done  in  avoidance,  the  transaction  remains. 
2  Pom.  Eq.  Juris.  §  1077 ;  Duncomb  v.  Kailroad  Co.,  84  N.  Y. 
190,  198.  Much  more  if  the  transaction  has  been  ratified  by  that 
party.  Barr  v.  Raih-oad  Co.,  125  N.  Y,  255 ;  26  N.  E.  Rep. 
145.''  This  court,  in  that  case,  was  considering  a  transaction  in 
which  there  was  no  concealment  or  secret  profit,  and  nothing 
proved  to  have  been  done  in  actual,  as  distinguished  from  con- 
structive, bad  faith  or  fraud ;  and  the  plain  distinction  between 
such  a  case  and  the  one  under  consideration,  in  reference  to 
equitable  relief,  is  clearly  shown  in  the  section  referred  to  in 
Pomeroy  (1077),  and  the  very  numerous  authorities  cited  in  the 
exhaustive  note  to  that  section,  in  the  second  edition.  The  same 
thing  may  be  said  in  reference  to  other  cases  relied  upon  by  the 
defendant ;  and  we  think  the  contention  that  a  person  who,  first 
VOL.  X. —  82 
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as  a  promoter,  then  as  a  director,  induces  a  corporation  to  embark 
its  capital  in  a  business,  in  such  a  way  that  the  rescission  of  its 
purchase  of  property  essential  to  the  continual  life  of  the  com- 
pany can  only  be  made  by  the  sacrifice  of  such  existence,  can  retain 
his  secret  profits  in  the  transa<;tion,  unless  the  contract  shall 
be  rescinded  and  the  enterprise  abandoned,  is  contrary  to  the 
doctrine  of  numerous  cases,  and  without  the  intended  sanction  of 
any.  Such  a  rule  would  permit  retention  of  secret  profits,  and 
its  enforcement  would  turn  the  courts  into  promoters,  not  of  cor- 
porations, but  of  frauds  upon  them,  numerous  enough  as  they  are, 
and  needing  no  such  promotion.  *^  It  is  a  general  rule  that  a 
party  defrauded  in  a  bargain  may,  on  discovering  the  fraud,  either 
rescind  the  contract,  and  demand  back  what  has  been  received 
under  it,  or  he  may  affirm  the  bargain,  and  8ae  and  recover  dam- 
ages  for  the  fraud,"  Cooley  Torts,  589,  591,  and  cases  cited  in 
note  2.  Thus,  if,  after  discovering  a  shortage  in  goods,  the  price 
is  paid,  an  action  lies  for  the  fraud,  although  the  contract  may 
not  be  disaffirmed.  Nauman  v.  Oberle,  90  Mo.  666 ;  3  S.  W.  Rep. 
380.  So,  also,  in  the  case  of  wrong  dealing  by  a  trustee,  the 
rule  is,  when  the  facts  come  to  the  knowledge  of  the  cestui  que 
trust,  he  may  either  affirm  or  repudiate  the  transaction,  and  if 
he  does  the  former  he  may  yet  recover  secret  profits.  Thus,  where 
a  partner  sold  his  own  goods  to  a  partnership  without  the 
knowlege  of  his  associates,  he  was  held  liable  to  account  to  them 
for  the  profits,  Bentley  v.  Craven,  18  Beav.  75.  See,  also, 
Kimber  v.  Barber,  8  Ch.  App.  56 ;  Getty  v.  Devlin,  54  N.  Y.  412. 
The  same  rule  applies  in  the  law  of  principal  and  agent,  and  of 
attorney  and  client ;  indeed,  in  every  case  where  one  improperly 
conducts  himself  to  his  own  advantage  while  acting  in  any  fidu- 
ciary capacity.  The  laugxiage,  therefore,  cited  from  Mallory  v. 
MaUory- Wheeler  Co.,  and  the  statement  in  Tryon  v.  White  &  Cor- 
bin  Co.,  62  Conn.  173 ;  26  Atl.  Rep.  712,  that  *'an  acceptance  of 
the  benefits  of  the  transaction  imposes  an  obligation  to  assume  its 
burdens,"  and  the  principles  stated  in  other  decisions  relied  upon 
by  the  defendant,  have  no  legitimate  application  to  cases  where  a 
corporation  seeks  to  recover  from  a  promoter  or  director  money 
had  and  received,  which,  in  equity  and  good  conscience,  belonged 
to  the  cx>rporation.  Instead  of  rescinding  the  transaction  of  pur- 
chase, the  corporation,  by  its  suit,  affirms  it,  and  enforces  the  real 
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contract,  as  made  for  its  benefit,  and  not  the  pretended  contract, 
as  simulated,  in  order  to  defraud  it.  In  such  a  case  the  corpora^ 
tion  recognizes  the  obligation  to  assume  the  burdens,  and  only 
demands  that  it  shall  receive  ^'  the  benefits  of  the  transaction.^' 
Indeed,  the  principle  of  Murray  v.  Jennings,  42  Conn.  9,  is 
decisive  of  this  whole  matter. 

The  defendant  in  the  principal  case  further  contends  that  the 
Tale  Gas  Stove  Company  does  not  appear  in  court  with  clean 
hands.  It  is  said  the  finding  shows  that  ^'  the  real  bargain 
between  Foley  and  the  Yale  Gas  Stove  Company  fixed  the  price 
to  be  paid  for  his  patents  at  $3,000  in  cash  and  $5,000  in  stock,"^ 
but  that,  to  avoid  the  joint-stock  law,  and  to  defraud  the  public, 
a  sham  contract  was  made;  that  thereafter  a  court  of  equity 
should  leave  them  where  they  have  placed  themselves.  "  With 
what  propriety,"  it  is  asked,  "  can  the  court  decree  that  one  party 
shall  give  up  to  the  other  an  illegal  profit,  while  permitting  that 
other  to  keep  an  equally  illegal  profit  obtained  in  the  same  trans- 
action ?"  The  maxim  that  "  he  who  comes  into  equity  must  come 
with  clean  hands,"  has  no  such  application  as  the  defendant  seeks- 
to  give  it.  It  refers  solely  to  willful  misconduct  in  regard  to  the 
matter  in  litigation.  Snell  Eq.  35.  Though  an  obligation  be 
indirectly  connected  with  an  illegal  transaction,  it  will  not  thereby 
be  barred  from  enforcement  if  the  plaintiff  does  not  require  the 
aid  of  the  illegal  transaction  to  make  out  his  case.  Armstrong  v. 
Bank,  133  TJ.  S.  433 ;  10  Sup.  Ct.  Kep.  450 ;  Lewis  ife  Nelson's 
Appeal,  67  Penn.  St.  153,  166 ;  Woodward  v.  Woodward,  41  K 
J.  Eq.  224 ;  4  Atl.  Eep.  424 ;  Mining  Co.  v.  Spooner,  supra. 

Finally,  the  suit  was  properly  brought  by  the  corporation, 
instead  of  by  its  stockholders.  The  question  arose  in  Phosphate 
Co.  V.  Erlanger,  supra,  and  James,  L.  J.,  said  (5  Ch.  Div.  122) : 
"The  company  represent  the  contracts  of  yesterday  as  of  to-day, 
as  they  will  the  contracts  of  to-morrow  or  the  next  day  or  next 
year.  They  represent  the  contracts  which  were  made  by  the 
company.  They  are  liable  upon  the  contracts,  and  they  have 
every  right,  in  respect  of  those  contracts,  which  an  individual 
being  would  have  if  he  had  the  like  case,  or  was  under  the  like 
liability.  Therefore,  I  am  of  the  opinion  that  the  company  not 
only  can  sue,  but  that  the  company  was  the  only  proper  plaintiff 
that  could  sue  upon  the  case  made  by  this  bilL"    See,  also,  1 
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Morawetz  Priv.  Corp.  §  546 ;  3  Pom.  Eq.  Jur.  §§  1094,  1096, 
and  the  nnmerous  cases  therein  cited.  Indeed,  no  contention 
upon  thifa  point  was  made. 

In  reference  to  the  suit  of  "Wilcox  v.  Foley,  the  contract 
between  them  was  manifestly  opposed  to  public  policy,  to  good 
morals.  It  is  illegal,  and  cannot  be  enforced.  If  any  one  has  a 
cause  of  action  against  Foley,  not  upon  the  contract,  but  by 
reason  of  the  transaction  to  which  it  led,  it  is  the  corporation, 
and  not  Wilcox. 

The  Superior  Court  is  advised  that  judgment  be  rendered  for 
the  plaintiff  in  Yale  Gas  Stove  Co.  v.  Wilcox,  to  recover  $3,000, 
with  interest  on  $500  of  said  sum  from  October  9,  1890,  to  the 
date  of  said  judgment,  and  interest  on  the  balance,  of  $2,500, 
from  December  1, 1890,  with  costs,  and,  in  the  case  of  Wilcox  v. 
Foley,  that  judgment  be  rendered  for  the  defendant.  The  other 
judges  concurred.* 

Promoters  —  liability  to  corporation  for  secret  profits  realized  from 
•ale  of  land  to  corporation.  — Defendants,  having  a  contract  for  land  at  fire 
dollars  an  acre,  employed  agents  to  organize  a  corporation  to  purchase  it  at 
twentj-flve  dollars.  It  was  represented  to  the  subscribers  for  stock  in  sudi 
corporation  that  the  contract  held  by  defendants  was  for  the  purchase  of  the 
land  at  twenty-five  dollars  an  acre,  the  lowest  price  at  which  it  could  be 
obtained;  and  It  was  concealed  from  them  that  one  of  defendants,  a  large 
subscriber  to  the  corporation,  was  interested  in  the  contract,  and  that  the 
organizers  were  defendants'  agents.  The  corporation  gave  a  mortgage  for 
part  of  the  price,  which  was  foreclosed,  defendants  buying  in  the  land  and 
obtaining  a  deficiency  judgment.  Held,  in  an  action  to  set  aside  the  fore- 
closure decree  and  the  judgment,  and  to  cancel  the  notes  and  mortgages,  that 
the  corporation  was  the  proper  plaintiff,  rather  than  the  individual  subscribers 
to  stock,  and  that  the  relief  should  be  granted.  Ex-Mission  Land  &  Water 
Co.  V.  Flash,  97  Cal.  610;  82  Pac.  Rep.  600.  The  fact  that  defendants  pur- 
chased the  land  before  they  put  themselves  in  a  position  of  trust  towards  the 
corporation  by  its  organization  did  not  prevent  it  from  recovering  the  secret 
profits  made  by  them.  Ibid.  The  decree  of  foreclosure  was  rendered  April 
fifth,  the  stockholders  first  obtained  notice  of  the  fraud  June  fifth,  and  the 
action  was  begim  in  December.  Held,  that,  as  defendants  were  in  control  of 
the  corporation  till  the  last  of  September,  and  the  delay  in  beginning  the  action 
had  not  prejudiced  defendants,  plaintifTs  right  of  action  was  not  barred. 
Ibid. 

The  following  are  important  cases  on  the  liability  of  promoters  in  such  cases: 
Brewster  v.  Hatch,  (N.  Y.)  8  Am.  R.  R.  &  Ck)rp.  Rep.  481;  South  JoplinLand 
Co.  V.  Case,  (Mo.)  4  Am.  R.  R.  &  Corp.  Rep.  891. 

*  Reported  in  29  Atl.  Rep.  808. 
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CiNCIIKNATI   COOPBKAOB   Co.   V.    BaTB   BT  AL. 
(Court  of  Appeals  of  Kentucky,  May  8,  1894.) 

COBPORATIONB.        ChAITOB     OF     NAME    WITHOUT    COMPLTINO    WITH    LAW 
DEflTHOTS  IDBNTITT  OF  COBPO&ATION  AND  RBNDBBB  flTOCKHOLDBBS  LIABLE  AB 

PABTNBR8.  The  directors  and  stockholders  of  a  corporation  changed  its  name 
without  complying  with  the  formalities  required  by  law  in  such  case,  and 
then  continued  the  business  under  the  new  name.  Held,  that  they  were  liable 
as  copartners,  the  identity  of  the  corporation  being  destroyed  by  the  unau- 
thorized change  of  name. 

ACTION  by  the  Cincinnati  Cooperage  Company  against  E.  R» 
Bate  and  others  on  a  draft.    Defendants  obtained  jadg* 
ment     Plaintiff  appeals. 

Fc^leigh  <6  Straus^  for  appellant.      Jame%  S.  PirUey  for 
appell< 


Hazelriog,  J.  The  condnsions  of  fact  certified  by  the  conrt 
below  in  this  case  are  that :  *'  The  New  Albany  Brewing  Com- 
pany was  a  corporation  dnly  created  and  organized  under  the 
laws  of  the  state  of  Indiana  for  the  purpose  of  mannfactnring  and 
Tending  beer.  It  was  incorporated  under  the  corporate  name  of 
the  New  Albany  Brewing  Company.  Afterwards,  the  defend- 
ants, £.  B.  Bate,  J.  Gebhart  and  another,  acquired  the  entire 
0tock  of  the  New  Albany  Brewing  Company,  and  became  its 
directors.  Bate,  Gebhart  and  another,  as  directors  and  stock- 
holders, without  taking  any  steps  required  by  the  law  of  Indiana 
in  such  cases  provided,  changed  the  name  of  the  New  Albany 
Brewing  Company  to  the  Gebhart  &  Bate  Brewing  Company, 
and  thereafter  the  business  of  the  New  Albany  Brewing  Company 
was  conducted  under  the  name  of  the  Gebhart  &  Bate  Brewing 
Company,  and  the  business  under  the  latter  name  was  conducted 
at  the  same  place,  and  in  its  conduct  was  used  the  same  property, 
appliances  and  machinery.  The  draft  sued  on  was  drawn  and 
accepted  after  the  change  of  name  of  said  corporation  as  afore- 
said, and  whilst  the  defendant  £.  K.  Bate  was  a  holder  and  owner 
of  stock,  and  a  director  of  the  corporation."  The  conrt  found, 
as  a  matter  of  law,  that  Bate  was  not  liable  indiyiduaiiy  on  the 
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draft,  nor  liable  thereon  as  a  partner.  The  contention  of  the 
appellant  is  that  Bate  and  the  other  owners  of  the  old  concern, 
having  abandoned  the  corporate  name,  and  adopted  a  new  name, 
which  gave  special  prominence  to  the  names  of  the  individuab 
composing  the  concern,  are  individually  liable  as  partners  in  a 
new  venture,  for  the  reason  that  no  legal  steps  were  taken  to 
change  the  corporate  name,  as  might  have  been  done  under  the 
easy  mode  provided  by  the  Indiana  statute. 

It  is  evident  at  the  outstart  that,  if  there  are  any  adjudications 
in  point  by  the  Indiana  courts,  they  must  be  given  a  controlling 
influence ;  and  we  are  referred  to  the  case  of  Coleman  v.  Cole- 
man, 78  Ind.  344.  The  court  says :  "  Waiving  all  consideration 
of  the  doctrine  of  estoppel  contended  for,  and  conceding  that 
there  was  no  corporate  body  for  which  the  appellees  were  author- 
ized to  act,  *  *  *  still,  if  the  company  was  not  a  corporate 
body,  then  it  was  a  partnership  composed  not  merely  of  the 
directors,  but  of  all  the  subscribers  to  the  articles  of  incorpora- 
tion." That  the  Gebhart  &  Bate  Brewing  Company  was  a  cor- 
porate body  cannot  be  maintained,  in  the  face  of  the  record  to 
the  contrary.  The  parties  assuming  to  do  business  as  such  com* 
pany  did  not  take  a  single  step  required  by  the  statute  for  the 
purpose  of  creating  a  corporation,  or  of  changing  the  name  of 
the  old  corporation.  The  name  of  a  corporation  is  "  the  very 
being  of  its  constitution,  the  knot  of  its  combination,  without 
which  it  could  not  perform  its  corporate  functions."  Smith 
Merc.  Law  (3d  ed.),  141.  "When  a  corporation  is  created,  a 
name  must  be  given  to  it ;  and  by  that  name  alone  must  it  sue 
and  be  sued  and  do  all  legal  acts."  1  Bl.  Comm.  474.  "  The 
law  knows  a  corporation  only  by  its  corporate  name."  Walk. 
Am.  Law  (9th  ed.),  232.  "  A  corporation  has  no  right  or  power, 
of  itself,  to  change  or  alter  the  name  originally  selected  by  it, 
without  recourse  to  such  formal  proceedings  as  are  prescribed  by 
law."  Beach  Priv.  Corp.  §  275.  The  effect  of  such  change  of 
name  is  an  abandonment,  not  only  of  the  corporate  name,  but  the 
corporation  itself.  The  identity  of  the  creature  authorized  by 
the  statute  to  do  business  is  destroyed.  It  is  in  no  sense  like  the 
case  where  an  individual  changes  his  name.  The  very  being  of 
its  constitution  is  destroyed  by  an  abandonment  of  its  name,  and 
an  attempted  substitution  of  a  new  name  without  authority  of 
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law.  In  the  case  of  Fuller  v.  JRowe,  57  N.  T.  26,  it  was  said 
*^  that  parties  assuming  to  act  in  a  corporate  capacity,  without  a 
legal  organization  as  a  corporate  body,  are  liable  as  partners  to 
those  with  whom  they  contract."  In  Robinson  v.  Harris,  5  Ky. 
Law  Rep.  928,  it  was  held  that  the  corporate  existence  of  asso- 
ciations provided  for  in  chapter  66,  General  Statutes,  depends 
upon  and  begins  only  after  the  terms  of  the  law  are  substantially 
complied  with,  and  until  the  notice  required  by  section  5  has  been 
published  the  association  lias  no  right  to  begin  business  as  a  cor- 
poration ;  and  because  such  notice  had  not  been  published,  the 
vendors  were  held  liable  as  individuals.  We  concur  in  the  con- 
clusion reached  by  the  Superior  Court  in  this  case,  that  "the 
Gebhart  &  Bate  Brewing  Company  had  no  right  to  do  business 
as  a  corporation  until  the  members  had  complied  with  the  law. 
Until  they  did  so,  no  corporation  existed.  The  stockholders  were 
merely  doing  business  as  partners,  and  as  such  are  individually 
liable  for  the  debts."  Judgment  reversed,  and  cause  remanded 
for  proceedings  conformable  to  this  opinion.* 

THE  CORPORATE  NAME. 

1.  Mimomer  of  corporation  in  deeds  and  contracts. — A  contract  of 
any  kind,  to  which  a  corporation  is  a  party,  is  not  invalidated  by  reason  of  the 
misnomer  of  the  corporation  therein,  whether  the  promise  is  to  or  by 
the  corporation,  but  such  a  contract  may  be  enforced  by  or  against  the  cor- 
poration in  its  true  name,  upon  the  averment  and  proof  that  the  contract 
was  made  by  or  with  the  corporation  by  the  name  and  style  assumed  in  the 
contract.  Douglass  v.  Branch  Bank  at  Mobile,  19  Ala.  659;  People  v.  Love, 
19  Cal.  676;  Tevis  v.  Randall,  6  Cal.  682;  Chadsey  v.  McCreery,  27  lU.  263; 
President,  etc.,  of  Town  of  Ft.  Wayne  v.  Jackson,  7  Blackf.  86;  Hasselman 
▼.  Japanese  Development  Co.,  2Ind.  App.  180;  27  N.  E.  Rep.  818;  Kentucky 
Beminary  v.  Wallace,  15  B.  Mon.  85;  Hagerstown  Turnpike  Road  v.  Creger, 

5  H.  &  J.  122;  Medway  Cotton  Manufactory  v.  Adams,  10  Mass.  860;  Taunton 

6  So.  Boston  Turnpike  v.  Whiting,  10  Mass.  827;  Goddard  v.  Pratt,  16  Pick. 
412;  Commercial  Bank  v.  French,  21  Pick.  486;  Melledge  v.  Boston  Iron  Co., 
5  Cush.  168;  Franklin  Ave.  German  Sav.  Inst.  v.  Board  of  Education,  76 
Mo.  408;  Society  for  Propagating  the  Gospel  v.  Young,  2  N.  H.  810;  Newport 
Mechanics'  Mfg.  Co.  v.  Starbird,  10  N.  H.  128;  Inhabitants  v.  String,  10  N.  J. 
L.  828;  Hoboken  Building  Assn.  v.  Martin,  18  N.  J.  L.  427;  Centenary 
Methodist  Church  v.  Parker,  40  N.  J.  Eq.  807;  Boisgerard  v.  New  York  Bank- 
ing Co.,  2  Sandf.  Ch.  28;  New  York  Am.  Soc.  v.  Varick,  18  Johns.  88;  Mott 
▼.  Hicks,  1  Cow.  618;  Brockway  v.  Allen,  17  Wend.  40;  Hammond  v.  Shepard, 
29  How.  Pr.  188;  Ryan  v.  Martin,  91  N.  C.  464;  Asheville  Division  No.  15  v. 

•  Reported  in  26  S.  W.  Rep.  688. 
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Aston,  93  N.  C.  578;  Milford,  etc.,  Turnpike  Co.  ▼.  Brush,  10  Ohio,  111; 
Berks  &  Dauphin  Turnpike  Road  v.  Meyers,  6  S.  &  R  12;  Culpepper  Society 
V.  Digges,  6  Rand.  165;  Clement  v.  City  of  Lathrop,  18  Fed.  Rep.  885;  Mayor, 
etc.,  of  Lynne  Regis,  10  Coke  Rep.  124. 

In  Inhabitants  v.  String,  10  N.  J.  L.  828,  824,  it  it  said:  "  The  misnomer  of 
a  corporation  in  a  grant  or  obligation  does  not  destroy  or  defeat  the  grant  or 
obligation,  nor  prevent  a  recovery  upon  it  in  the  true  name,  provided  the  cor- 
poration designed  and  intended  by  the  parties  to  the  instrument  be  shown  by 
proper  and  apt  averments  and  proof."  In  Clement  v.  City  of  Lathrop,  IS 
Fed.  Rep.  885,  bonds  were  issued  in  the  name  of  the  **Town  of  Lathrop  "  by 
a  corporation  whose  correct  name  was  "The  Inhabitants  of  the  Town  of 
Lathrop."  In  a  suit  on  the  bonds  it  was  averred  that  the  corporation  was 
commonly  known  as  the  "  Town  of  Lathrop,"  and  that  the  bonds  were  issued 
by  ''The  Inhabitants  of  the  Town  of  Lathrop"  in  and  by  the  name  of  the 
"  Town  of  Lathrop."  In  holding  that  the  bonds  might  be  enforced  the  court 
■aid:  "  It  has  long  been  settled  that  it  is  not  necessary  in  order  that  a  corpora- 
tion be  bound  by  its  contracts  that  they  shall  be  made  in  its  exact  corporate 
name.  If  it  appears  from  the  allegations  and  proof  that  the  obligation  sued 
upon  was  intended  to  be  the  obligation  of  the  corporation  sued,  a  recovery 
will  not  be  defeated  by  reason  of  a  misnomer  alone.  *  *  *  It  is  enough  if 
the  identity  of  the  corporation  is  unmistakable,  either  from  the  face  of  the 
instrument  or  from  the  averments  and  proof." 

In  AsheviUe  Division  No.  15  v.  Aston,  92  N.  C.  578,  a  deed  to  "  Asheville 
Division  No.  15  "  was  held  to  convey  title  to  the  plaintiff,  whose  true  name 
was  "  AsheviUe  Division  No.  15  of  the  Sons  of  Temperance."  It  was  said 
that  it  was  evident  the  plaintiff  was  intended  and  that  the  omission  of  part  of 
a  corporate  name  in  such  a  contract,  not  producing  any  uncertainty,  was 
immaterial. 

It  is  immaterial,  according  to  the  authorities,  how  wide  the  departure  is 
from  the  true  name,  nor  whether  the  name  used  in  the  contract  bears  any 
resemblance  to  the  correct  corporate  name.  In  Melledge  v.  Boston  Iron  Co., 
5  Cush.  158,  the  plaintiff  sued  the  defendant  company  upon  notes  signed 
''Horace  Gray  &  Co.,"  averring  that  the  defendant  made  the  notes  b}'  that 
name.  A  recovery  for  the  plaintiff  was  sustained,  the  court  holding  that  a 
corporation  might  adopt  the  name  of  a  mercantile  firm  in  making  contracts 
and  bind  itself  by  contracts  in  such  name.  In  Medway  Cotton  Manufactory 
V.  Adams,  10  Mass.  360,  the  plaintiff  company  sued  on  a  note  made  by  defend- 
ants and  running  to  "Richardson,  Metcalf  &  Co.,"  averring  that  the  defend- 
ants promised  the  plaintiff  by  that  name.  The  defendants  demurred  on  the 
ground  that  the  note  showed  a  promise  to  a  firm,  and  that  the  averment  was 
absurd  and  repugnant  to  the  note.  But  the  court  held  otherwise,  and  ruled 
that  it  was  competent  to  prove  the  averment,  and  that,  if  proved,  it  would 
establish  the  plaintiff's  right  to  recover. 

In  Hasselman  v.  Japanese  Development  Co.,  2  Ind.  App.  180;  27  N.  B. 
Rep.  318,  appellee  sued  upon  a  guaranty,  which  was  alleged  to  have  been 
made  to  it  in  the  name  and  style  of  "  Nee-Ban."  It  was  argued  that  appellee, 
being  a  corporation,  could  not  contract  in  any  but  its  true  corporate  name, 
and  the  contract  sued  upon,  being  made  in  an  assumed  or  fictitious  name,  was 


Cincinnati  Cooperagb  Co.  v.  Batb.  657 

not  enforcible.  To  this  the  court  said:  "  In  relation  to  the  first  proposition, 
there  seems  to  have  been  no  question  in  any  of  the  transactions  or  proceedings 
oonceming  the  identity  of  the  appellee.  It  appears  to  have  been  as  well 
known  by  its  popular  name  as  by  its  true  name,  as  It  transacted  business  and 
advertised  largely  in  the  assumed  name.  While  it  is  true  that  every  corpora- 
tion must  adopt  a  name  and  should  transact  business  in  the  name  of  its 
adoption,  this  requirement  of  the  law  was  designed  for  the  purpose  of  identi- 
fication chiefly,  and  a  contract  by  a  corporation  in  a  name  different  from  its 
true  corporate  name  may  be  enforced  by  either  party  when  no  question  is 
raised  disputing  the  identity  of  the  corporation.  The  rules  of  law  relating  to 
the  names  of  corporations  are  the  same  as  those  applicable  to  individuals." 

Some  cases  indicate  that  it  must  appear  from  the  face  of  the  contract  what 
corporation  was  intended.  Thus  in  Douglass  v.  Branch  Bank  at  Mobile,  19 
Ala.  659,  it  is  said  that  "if  it  be  apparent  upon  the  face  of  the  deed  that  the 
corporation  was  intended  thereby,  either  to  take  or  to  grant,  a  mistake  in  the 
true  name  will  not  vitiate  the  instrument.''  And  in  Hagerstown  Turnpike 
Boad  V.  Creeger,  5  H.  A;  J.  (Md.)  122,  the  court  says:  "  A  distinction  is  to  be 
found  in  all  the  authorities  between  actions  by  corporations  and  contracts, 
leases,  bonds  and  grants  made  by  or  to  them.  In  regard  to  the  first  great 
strictness  is  observed,  whereas  much  indulgence  is  shown  to  support  the  lat- 
ter; and  the  reason  assigned  is  that  in  actions  the  consequences  of  a  misnomer 
are  easily  repaired,  while  a  mistake  in  the  name  in  grants,  etc. ,  would  be  fatal, 
and  the  benefit  of  them  would  be  wholly  lost.  With  this  distinction  in  view, 
the  court  think  that  this  rule  may  be  laid  down  as  to  mistakes  made  in  the 
name  of  corporations,  that  if  there  is  enough  said  in  their  contracts,  leases, 
bonds  and  grants  to  show  that  there  is  such  a  body  politic,  and  to  distinguish 
it  from  others,  the  corporation  is  well  named."  But  in  these  cases  the  court 
did  not  need  to  go  further,  and  they  cannot  be  considered  as  necessarily  in 
conflict  with  those  adopting  a  more  liberal  rule. 

Where  the  difference  between  the  true  name  and  the  name  used  in  the  con- 
tract is  slight,  it  may  be  disregarded  as  immaterial.  In  such  case  it  may  be 
declared  upon  as  a  contract  made  by  or  with  the  corporation  without  any 
covenant  that  it  was  made  by  or  with  it  in  and  by  the  name  employed 
in  the  contract.  If  there  is  a  mere  omission  or  transposition  of  words 
which  do  not  affect  the  sense  or  leave  any  doubt  as  to  the  intent,  the 
contract  will  not  constitute  a  variance  from  the  pleading.  Instances  of  such 
immaterial  variances  are  the  following:  "Rock  Island  &  Alton  Railroad  Co." 
for  the  "Alton  &  Rock  Island  Railroad  Co."  Chadsey  v.  McCreery,  27  111. 
258.  "  New  York  Central  College  "  for  "  New  York  Central  College  Associa- 
tion." Hammond  v.  Shepard,  29  How.  Pr.  188.  "The  President,  Directors 
and  Company  of  the  Newport  Mechanics'  Mfg.  Co."  instead  of  "  Newport 
Mechanics'  Mfg.  Co."  Newport  Mechanics'  Mfg.  Co.  v.  Starbird,  10  N.  H. 
128;  Milford,  etc..  Turnpike  Co.  v.  Brush,  10  Ohio,  111.  "Berks  and  Dau- 
phin Turnpike  Road  "  instead  of  "  The  President,  Managers  and  Company  of 
the  Berks  and  Dauphin  Turnpike  Road."    6  S.  &  R.  12. 

But  the  only  safe  way  is  to  aver  that  the  contract  was  made  by  or  with  the 
cori)oration  by  the  name  and  style  used  in  the  contract.  Any  danger  of  vari- 
ance will  then  be  avoided.  President,  etc.,  of  the  Town  of  Ft  Wayne  v. 
Jackson,  7  Blackf.  86. 

VOL.  X. —  83 
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S.  Ximomar  of  corporatioa  in  devifles  and  bequests  in  wills.-— The 
aame  principles  apply  in  general  to  wills  as  to  contracts,  as  respects  the  subject 
of  misnomer.  In  Lefevre  v.  Lefevre,  59  N.  T.  484,  440,  Axlen,  J.,  says : 
"  A  misnomer  or  misdescription  of  a  legatee  or  devisee,  whether  a  natural  per- 
son or  corporation,  will  not  invalidate  the  provision  or  defeat  the  intention  of 
the  testator,  if,  either  from  the  will  itself  or  evidence  dehors  the  will,  the  object 
of  the  testator's  bounty  can  be  ascertained.  No  principle  is  better  settled  than 
that  parol  evidence  is  admissible  to  remove  latent  ambiguities,  and  when  Uiere 
Is  no  person  or  corporation  in  existence  precisely  answering  to  the  name  or 
description  in  the  will,  parol  evidence  may  be  given  to  ascertain  who  were 
intended  by  the  testator.  A  corporation  may  be  designated  by  its  corporate 
name,  by  the  name  by  which  it  is  usually  or  popularly  called  and  known,  by  a 
name  by  which  it  was  known  and  called  by  the  testator,  or  by  any  name  or 
description  by  which  it  can  be  distinguished  from  every  other  corporation; 
and  when  any  but  the  corporate  name  is  used,  the  circumstances  to  enable  the 
court  to  apply  the  name  or  description  to  a  particular  corporation  and  identify 
it  as  the  body  intended,  and  to  distinguish  it  from  all  others  and  bring  it  within 
the  terms  of  the  will,  may,  in  all  cases,  be  proved  by  parol.*'  Numerous  cases 
may  be  dted  in  support  of  these  views.  Cromie's  Heirs  v.  Louisville  Orphan 
Home,  8  Bush,  865;  Preachers'  Aid  Soc.  v.  Rich,  45  Maine,  552;  First  Parish 
in  Sutton  v.  Cole,  8  Pick.  282;  Minot  v.  Boston  Ajsylum  A  Farm  School,  7 
Met.  410;  Tucker  v.  Seaman's  Aid  Soc.,  7  Met.  188;  Chapin  v.  School  District 
No.  2,  85  N.  H.  445;  New  York  Institution  for  the  Blind  v.  How's  Exrs.,  10 
N.  Y.  84;  President,  etc.,  of  Deaf  &  Dumb  Institute  v.  Norwood,  Busbee  Eq. 
(N.  C.)  65;  Button  v.  Am.  Tract  Soc.,  23  Yt.  886;  AttorDcy-Oeneral  v.  Mayor, 
etc.,  of  Rye,  7  Taunt.  547;  Doe  v.  Miller,  1  Bam.  &  Aid.  609;  In  re  Briscoe's 
Trustees,  20  Wkly.  Rep.  855. 

A  bequest  to  the  "  Deaf  and  Diunb  Institution  "  was  held  good  to  the  "  Pres- 
ident and  Directors  of  the  North  Carolina  Institute  for  the  Education  of  the 
Deaf  and  Dumb."  Deaf  &  Dumb  Institution  v.  Norwood,  Busbee  £q.  (N.  C.) 
66.  It  appeared  that  the  institution  was  known  and  called  by  the  former 
name.  So  a  bequest  to  the  "  Boys'  Asylum  and  Farm  School "  was  held  good  to 
the  ''Boston  Asylum  and  Farm  School  for  Indigent  Boys."  Minot  v.  Boston 
Asylum  &  Farm  School,  7  Met.  416.  In  Lefevre  v.  Lefevre,  59  N.  Y.  484,  a 
devise  to  the  **  Home  of  the  Friendless  in  New  York"  was  held  to  be  a  good 
devise  to  the  "American  Female  Guardian  Society,"  it  appearing  that  the  latter 
institution  commonly  used,  and  was  known  by,  the  names,  '*Home  for  the 
Friendless,"  or  "Home  of  the  Friendless,"  but  it  was  held  that,  under  a 
statute,  the  devisee  could  not  take  because  the  will  was  made  within  two 
months  of  the  death  of  the  testator.  Other  illustrations  will  be  found  in  the 
cases  cited. 

A  more  difficult  question  is  presented  when  the  name  or  description  used  by 
the  testator  might  apply  to  two  or  more  corporations.  But  in  such  cases  the 
doubt  can  generally  be  resolved  by  extrinsic  evidence.  In  Button  v.  Ameri- 
can Tract  Soc.,  28  Yt.  886,  the  devise  was  to  "  The  American  Home  Mission 
Tract  Society  for  our  Western  Mission."  The  benefit  was  claimed  by  the 
"American  Tract  Society"  and  also  by  the  "American  Home  Missionaiy 
Society."    Evidence  was  given  to  show  the  testator's  knowledge  of,  sod  con- 


CiNCINKATI  COOPBRAGB  Co.  V.  BaTB.  669 

tMetion  with,  the  woik  of  the  former,  and  the  legacy  was  adjudged  to  it.  In 
fit.  Luke'B  Home  y.  AseodatioQ  for  Indigent  Females,  62  K.  T.  191,  the 
bequest  was  to  "  The  Society  for  the  Relief  of  Indigent  Aged  Females."  Tha 
legacy  was  claimed  by  **  8t.  Luke's  Home  for  Indigent  Christian  Females," 
and  by  "An  Association  for  the  Relief  of  Respectable  Aged  Indigent 
Females."  It  was  adjudged  to  the  latter  on  the  face  of  the  will  and  the  char- 
ters of  the  two  organizations.  See,  also,  in  the  same  line:  Cromie's  Executors 
Y-.  Louisville  Orphan  Asylum,  8  Bush,  865;  Tucker  v.  Seaman's  Aid  Soc.,  7 
Met.  188;  In  re  Briscoe's  Trustees,  20  Wkly.  Rep.  865. 

It  is  said  that  where  there  are  two  corporations,  neither  of  which  precisely 
answers  the  description  of  the  will,  and  both  answering  equally  well,  and  It 
•cannot  be  determined  by  extrinsic  evidence  that  the  testator  meant  the  one 
rather  than  the  other,  the  legacy  will  fail  In  this  country,  though  it  would  be 
equally  divided  in  England.  St.  Luke's  Home  v.  Association  for  Indigent 
Females,  62  N.  T.  191,  198. 

S.  Misnomer  of  a  corporation  plaintiff. — The  rule  seems  to  be  well 
established  that  where  a  corporation  sues  by  a  wrong  name  the  defect  can 
only  be  taken  advantage  of  by  plea  in  abatement.  Water  Lot  Co.  v.  Bank  of 
Brunswick,  68  Oa.  80;  Pape  v.  Capital  Bank,  20  Eans.  440;  Bank  of  the 
Metropolis  v.  Orme,  8  Md.  448;  Proprietors  of  Sunapee  v.  Eastman,  82  N.  H. 
470;  Bank  of  Utica  v.  Smalley,  2  Cow.  770;  Gray  v.  Monongahela  Nav.  Co.,  2 
W.  &  S.  156;  King  v.  Ilwaco  Ry.  A  Nav.  Co.,  1  Wash.  127;  28  Pic.  Rep. 
924;  Mayor,  etc.,  of  Stafford  v.  Bolton,  1  Bos.  &  Pul.  40;  Lehman  v.  Warner, 
61  Ala.  456;  6  Am.  Corp.  Cas.  155;  Smith  v.  Tallassee  Branch,  etc.,  80  Ala. 
660.  To  a  plea  of  misnomer  it  is  a  good  replication  that  at  the  commencement 
of  the  suit  the  plaintiff  was  known  as  well  by  the  name  by  which  he  sues  as 
by  that  set  forth  as  the  true  name  in  the  plea,  and  this  rule  is  said  to  apply 
as  well  to  corporations  as  to  individuals.  Proprietors  of  Sunapee  v.  Eastman, 
32  N.  H.  470. 

A  mistake  in  the  plaintiff's  name  may  be  cured  by  amendment.  Smith  v. 
Tallassee  Branch  of  Central  Plank  Road,  80  Ala.  660.  In  Pape  v.  Capitol  Bank, 
HO  Kans.  440,  such  an  amendment  was  allowed  in  the  Supreme  Court. 

When  it  is  necessary  to  prove  the  incorpomtion  of  the  plaintiff,  and  this  is 
done  by  documentary  evidence,  it  may  be  necessary  to  prove  identity  between 
the  corporation  named  in  the  documents  and  the  corporation  named  in  th« 
pleadings.  It  is  manifest  such  identity  must  appear  either  from  the  pleadings 
and  documents  themselves  or  from  extrinsic  evidence,  or  there  will  be  a  fatal 
variance.  King  v.  Ilwaco  Ry.  A  Nav.  Co.,  1  Wash.  127;  28  Pac.  Rep.  924. 
Blight  variations,  however,  will  be  disregarded  as  immaterial.  Thus,  where 
the  name  of  plaintiff  was  **  The  Capitol  Bank  of  Topeka,"  and  the  name  in  the 
certificate  of  incorporation  was  "  The  Capitol  Bank,"  but  the  certificate  showed 
it  was  located  at  Topeka.  Pape  v.  Capitol  Bank,  20  Kans.  440.  Very  similar 
are  Washington  County  Nat.  Bank  v.  Lee,  112  Mass.  621;  Thatcher  v.  West 
River  Nat.  JBank,  19  Mich.  196.  So,  where  the  name  used  in  pleading  was 
"  President  and  Directors  of  the  Bank  of  Utica,"  and  the  true  name  proved 
was  the  "  President,  Directors  and  Company  of  the  Bank  of  Utica."  Bank  of 
Utica  V.  Smalley,  2  Cow.  770. 

In  Trustees  v.  Try  on,  1  Denio,  451,  the  plaintiff  sued  in  the  name  of  "H 
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Methodist  Episcopal  Church  in  the  Village  of  Little  Falls."  There  was  a  plea 
of  nul  tiel  corporation,  to  which  the  plaintiff  replied  setting  forth  in  detail  the 
incorporation  of  a  religious  society  by  the  name  of  "  The  Trustees  of  the 
Society  of  the  Methodist  Episcopal  Church  in  the  Village  of  Little  Falls,"  and 
ayerring  that  the  plaintiff  and  the  corporation  so  created  were  one  and  the 
same.    This  was  held  a  good  replication. 

In  President,  etc.,  of  Village  of  Romeo  y.  Chapman,  2  Mich.  170,  a  suit  for 
a  penalty  was  defeated  because  brought  in  the  wrong  name.  The  charter 
apparently  gaye  two  corporate  names  for  different  purposes. 

4.  Misnomer  of  a  corporation  defendant. —  Where  a  corporation  defend- 
ant is  sued  by  a  wrong  name,  adyantage  must  be  taken  of  the  misnomer  by 
plea  in  abatement,  or  it  will  be  waiyed.  Hoereth  y.  Franklin  Mill  Co.,  80  III. 
151,  157;  Talbot  y.  Hale,  72  Ind.  1;  Wilson  y.  Baker,  52  Iowa,  428;  School 
District  No.  14  y.  Griner,  8  Eans.  224;  Gilbert  y.  Nantucket  Bank,  5  Mass. 
97;  Lake  Superior  Bldg.  Co.  y.  Thompson,  82  Mich.  298;  Morris  y.  St.  Paul, 
etc.,  R.  Co.  19  Minn.  528;  AJa.  &  V.  R  Co.  y.  Bolding,  69  Miss.  255;  18 
South.  Rep.  844;  State  y.  Bell  Telephoi\e  Co.,  86 Ohio  St.  296;  LouisyUle,  etc., 
R.  Co.  y.  Reidmond,  11  Lea,  205;  Stone  y.  Congregational  Society,  14  Vt. 
86;  Lafayette  Ins.  Co.  y.  French,  18  How.  404;  Bate  Refrigerating  Co.  y. 
Gillett,  81  Fed.  Rep.  809;  Virginia  &  Md.  Steam  Nay.  Co.  y.  United  States, 
Taney,  418.  In  Ala.  &  V.  R.  Co.  y.  Bolding,  69  Miss.  255;  18  South.  Rep. 
844,  it  is  said:  "  There  are  cases  which  hold  that  one  sued  and  seryed  by  a 
wrong  name  may  disregard  the  summons.  All  agree  that  one  summoned  by  a 
name  not  his  own,  and  who  appears  and  does  not  plead  misnomer,  waiyes  it, 
and  is  bound  by  the  judgment  in  the  wrong  name.  There  is  no  sound  reason 
for  a  distinction  in  the  two  classes  of  cases.  The  true  yiew  is  that  one  sum- 
moned by  a  wrong  name,  being  thus  informed  that  he  is  sued,  although  not 
correctly  described  by  his  true  name,  not  ayailing  of  his  opportunity  to  appear 
and  object,  whereby  the  true  name  would  be  inserted  in  the  proceedings 
(Code,  §  1581),  should  be  precluded  from  afterwards  objecting.  Haying 
remained  silent  when  he  might  and  should  haye  spoken,  he  must  eyer  after- 
wards be  silent  as  to  this  matter.  This  yiew  is  sustained  by  the  books. 
1  Black  Judgm.  g  218;  Freeman  Judgm.;  Welsh  y.  Eilpatrick,  80  Cal.  202; 
Insurance  Co.  y.  French,  18  How.  404;  Bank  y.  Jaggers,  81  Md.  88;  Hofficld 
V.  Board  of  Education,  83  Kans.  644;  7  Pac.  Rep.  216;  Waldorf  y.  Leonard,. 
22  S.  C.  118;  Smith  y.  Banker,  1  Mass.  76;  Manufactory  y.  Adams,  10  Mass. 
860;  Guinard  y.  Heysinger,  15  111.  288;  Parry  y.  Woodson,  83  Mo.  347;  Water- 
bury  y.  Mather,  16  Wend.  611;  Smith  y.  Patten,  6  Taunt.  115.  There  is  no 
distinction  in  this  respect  between  natural  persons  and  corporations.  When 
a  mandamus  is  seryed  on  the  authorized  agent  of  a  corporation,  it  is  seryed  on 
the  corporation.  He  is  the  corporation  for  this  purpose,  and  it  is  because  of 
this  that  a  judgment  by  default  may  be  rendered  at  the  return  term  against 
the  corporation  on  whose  agent  summons  is  personally  seryed,  as  we  hold  may 
be  done.  The  case.  Insurance  Co.  y.  French,  18  How.  404,  cited  aboye,  is, 
besides  sustaining  our  yiew  as  to  the  misnomer,  a  decision  directly  in  point  as 
to  the  effect  of  seryice  on  an  agent  of  a  corporation.  It  binds  the  corporation 
just  as  if  the  sendee  was  on  one  designated  by  the  charter  to  receiye  it,  or 
authorized  to  do  so  by  its  power  of  attorney.    It  must  be  so,  for  process  can 
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be  served  on  a  corporation  in  no  other  way  than  by  service  on  some  officer  or 
agent  qualified  by  law  for  that  purpose,  and,  for  the  purpose  of  receiving  such 
•service,  and  being  bound  by  it,  the  corporation  is  identified  with  such  agent 
or  officer." 

In  New  Hampshire  a  distinction  appears  to  be  made  between  a  material  and 
immaterial  departure  from  the  true  corporate  name.  In  the  former  case  it  is 
said  that  the  suit  cannot  be  regarded  as  against  the  corporation,  while  in  the 
latter  case  it  is  a  mere  misnomer,  to  be  taken  advantage  of  only  by  plea  in 
abatement.  Bumham  v.  Savings  Bank,  5  N.  H.  446;  Souhegan  Kail,  etc., 
Factory  v.  McConihe,  7  N.  H.  809.  In  the  first  of  these  cases  the  court  says: 
"And  where  a  corporation  is  sued,  if  the  name  of  the  corporation  is  mistaken 
materially  and  substantially,  the  corporation  cannot  be  affected  by  the  proceed- 
ings. There  is,  in  these  cases,  a  distinction  made  between  a  variance  in  words 
and  syllables  only,  and  a  variance  in  substance.  If  a  corporation  be  sued  by 
a  name  varying  only  in  words  and  syllables,  and  not  in  substance,  from  the 
true  name,  the  misnomer  must  be  pleaded  in  abatement,  otherwise  it  will  not 
be  regarded.  But  if  the  name  be  mistaken  in  substance,  the  suit  cannot  be 
regarded  as  against  the  corporation.  This  seems  to  us  to  be  the  law  established 
by  adjudged  cases." 

Where  there  is  service  on  the  proper  party  the  misnomer  may  be  cured  by 
amendment.  Bullard  v.  Nantucket  Bank,  5  Mass.  99;  Sherman  v.  Proprietors 
of  Conn.  Biv.  Bridge,  11  Mass.  888 ;  Lane  v.  Seaboard  &  Roanoke  R.  R  Co.,  5 
Jones  L.  25;  Bumham  v.  Savings  Bank,  5  N.  H.  578;  Corporation  of  (George- 
town, 1  Cranch  C.  C.  284.  But  the  writ  and  pleadings  cannot  be  amended  so  as 
to  make  the  proceedings  effectual  against  a  party  that  does  not  appear,  to  have 
been  served.  Brown  v.  Terre  Haute  &  I.  R.  Co.,  72  Mo.  567 ;  8  Am.  Corp.  Cas. 
870.  In  the  latter  case  the  petition  was  against  the  **  Terre  Haute  and  Indian- 
apolis and  St.  Louis  Railroad  Company."  The  summons  purported  to  have 
been  served  upon  the  general  manager  of  the  same.  Afterwards,  there  was  an 
amended  petition  ffied,  identical  with  the  first,  except  the  name  of  the  defend- 
ant, which  appeared  as  the  **  Terre  Haute  and  Indianapolis  Railroad  Company.'' 
There  was  a  trial  and  judgment,  but  the  judgment  was  entered  against  the 
defendant  by  the  name  in  the  first  petition.  Subsequently  the  plaintiff  moved 
for  a  judgment  against  the  Terre  Haute  and  Indianapolis  Railroad  Company. 
It  was  held  that  the  motion  was  properly  denied,  since  there  was  no  service  upon 
the  latter  company,  and  a  judgment  against  it  would  be  a  nullity.  This  case  is 
obscurely  reported.  It  does  not  appear  whether  there  were,  in  fact,  two  corpora- 
tions, nor  whether  the  corporation  intended  to  be  sued  was  served  with  process. 

In  Morris  v.  St.  Paul  &  Chicago  R.  Co.,  19  Minn.  528,  it  appeared  that  the 
8t.  Paul  and  Pacific  Railroad  Company  had  a  branch  named  and  called  the  St. 
Paul  and  Chicago  Railroad  Company,  but  there  was  no  separate  corporation. 
The  plaintiflTs  cause  of  action  was  against  the  St.  Paul  and  Pacific  Railroad 
Company,  but  the  latter  company  was  not  served.  There  was  an  appearance 
and  answer  purporting  to  be  by  the  St.  Paul  and  Chicago  Railroad  Com- 
pany. It  was  held  that  the  suit  could  not  be  maintained,  but  it  was  said 
that  If  the  St.  Paul  and  Pacific  Railroad  Company  had  been  served,  the  mis- 
take  in  name  could  have  been  treated  as  a  misnomer  to  be  taken  advantage  of 
only  by  plea  in  abatement. 
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The  use  of  the  temiB  ''  railroad  "  and  "  railway  "  in  the  name  of  a 
are  regarded  as  virtually  synonymous  and  the  use  of  one  for  the  other  ia 
immaterial.  G.,H.  &  S.  A.  R  Co.  v.  Donahoe,  56  Tex.  103;  Ala.  AY.  R. 
Ck>.  y.  Bolding,  69  Miss.  255 ;  13  South.  Rep.  844. 

6.  Ximomer  in  ez  'paxie  and  special  prooeedings  by  ooxporatioB. — 
In  Glass  v.  Tipton,  etc.,  Turnpike  Co.,  82  Ind.  876,  the  "Tipton,  Petersburg 
A  Berlin  Turnpike  Company  "  filed  a  petition  and  obtained  an  assessment  of 
benefits  in  the  name  of  Uie  "Tipton,  Petersburg  &  Berlin  Gravel  Road  Com- 
pany," and  it  was  held  that  the  assessment  was  void  on  account  of  the  mis- 
nomer. It  was  said  that  "when  a  corporation  is  required  by  statute  to  act 
for  its  own  benefit  it  must  do  this  act  in  its  proper  name." 

6.  Kianomer  of  oorporation  in  tax  levy. —  In  Souhegan  Nail,  Cotton  & 
Woolen  Factory  v.  McConihe,  7  N.  H.  800,  a  tax  levied  against  the  plaintiff 
by  the  name  of  the  "  Souhegan  Nail,  Cotton  &  Woolen  Corporation,"  was  held 
▼aUd. 

7.  Kianomer  in  statutes. —  A  corporation  is  son^dmes  misnamed  in  an 
act  of  the  legislature.  In  such  cases  the  same  rule  would  doubtless  apply  as 
in  case  of  misnomer  in  wills.  If  it  can  be  ascertained  what,  corporation  was 
intended  the  act  will  have  effect,  as  though  the  true  name  had  been  used. 
Cotton  V.  Miss.  &  Rum.  Riv.  Boom  Co.,  22  Minn.  872;  County  Court  v. 
Griswold,  58  Mo.  176. 

8^  Bfl'ect  of  judgment  in  favor  of  or  against  a  corporation  by  a 
wrong  name. —  From  the  rule  laid  down  by  the  authorities  cited  in  see^ 
tions  8  and  4,  that  the  misnomer  of  a  corporation,  plaintiff  or  defendant,  can 
(mly  be  taken  advantage  of  by  plea  in  abatement,  it  follows  that  a  judgment 
in  favor  of  or  against  a  corporation  by  a  wrong  name  is  valid  and  enforcible, 
and  so  are  the  authorities.  Cases  where  the  plaintiff  was  misnamed:  Water 
Lot  Co.  V.  Bank  of  Brunswick,  58  Ga.  80;  Gray  v.  Monongahela  Nav.  Co.,  % 
W.  &  S.  156;  Lehman  v.  Warner,  61  Ala.  455;  6  Am.  Corp.  Cas.  155.  Cases 
where  the  defendant  was  misnamed:  Talbott  v.  Hale,  72  Ind.  1;  Wilson  v. 
Baker,  52  Iowa,  428;  Ala.  &  Y.  R.  Co.  v.  Bolding,  69  Miss.  255;  18  South. 
Bep.  844;  Alexander  v.  Bemey,  28  N.  J.  £q.  90;  Lafayette  Ins.  Co.  v.  French, 
18  How.  404;  Va.  &  Md.  Steam  Nav.  Co.  v.  United  States,  Taney,  418;  Bats 
Refrigerating  Co.  v.  Gillett,  81  Fed.  Rep.  809. 

Where  the  declaration  and  summons  were  against  the  A.  &  Y.  "Railroad^ 
Co.,  and  the  summons  was  served  on  the  authorized  agent  of  the  A.  A  Y. 
"  Railway  "  Co.,  and  a  judgment  by  default  taken  against  the  A.  &  Y.  "  Rail* 
road"  Co.,  execution  may  issue  against  the  property  of  the  A.  &  Y.  ''Rail- 
way "  Co.,  as  the  company,  by  failing  to  appear,  waived  the  misnomer  Justaa 
much  as  if  it  had  appeared  and  failed  to  pl^td  it.  Ala.  &  Y.  R  Co.  v.  Bold* 
ing,  69  Miss.  255;  18  South.  Rep.  844.  In  Talbott  v.  Hale,  72  Ind.  1,  it  was 
held  that  under  a  judgment  against  the  Cincinnati,  Peru  A  Chicago  "  Rail* 
way  "  Company,  execution  might  issue  against  the  Cincinnati,  Peru  A  Chicago 
"Railroad"  Company,  and  that  in  a  suit  for  possession  by  the  purchaser  at 
execution  sale  it  might  be  shown  that  both  names  applied  to  the  sams 
corporation. 

If  it  becomes  necessary  to  sue  upon  a  judgment  in  favor  of  or  against  a  cor- 
poration by  a  wrong  name,  the  suit  should  be  by  or  against  the  corporatioiLby 
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ft0  true  name  with  an  averment  of  identity  with  the  corporation  named  in  the 
judgment.  Lafayette  Ins.  Co.  v.  French,  18  How.  404;  Lehman  y.  Warner, 
•1  Ala.  455;  6  Am.  Corp.  Cas.  155. 

9.  Variance  between  allegation  and  proof  of  corporate  name. — ^The 
name  of  a  corporation  as  alleged  and  as  proved  need  not  be  identical  in  order 
to  avoid  a  variance.  Words  may  be  transposed,  added  or  omitted,  or  syllables 
changed,  and  yet  the  name  remain  the  same  in  substance.  If  the  name 
alleged  and  the  name  proved  are  so  far  alike  that  it  cannot  reasonably  be  sup- 
posed that  they  refer  to  different  corporations,  then  they  may  be  regarded  as 
the  same  in  substance  and  as  not  amounting  to  a  variance.  Smith  v.  Tallassee 
Branch,  80  Ala.  650;  People  v.  Love,  19  Cal.  676;  Chadsey  v.  McCreery,  27 
lU.  258;  Talbott  v.  Hale,  72  Ind.  1;  Pape  v.  Capital  Bank,  20  Eans.  440; 
Hagerstown  Turnpike  Road  v.  Creeger,  5  H.  &  J.  (Md.)  122;  Gilbert  v.  Nan- 
tucket Bank,  5  Mass.  97;  Washington  County  Nat.  Bank  v.  Lee,  112  Mass. 
621;  Thatcher  v.  West  Rlv.  Nat.  Bank,  19  Mich.  196;  Souhegan  Nail,  etc., 
Vnctory  v.  McConihe,  7  N.  H.  809;  Newport  Mechanics'  Mfg.  Co.  v.  Starbird, 
10  N.  H.  128;  Bank  of  Utica  v.  Smalley,  2  Cow.  770;  Hanmiond  v.  Shepard, 
S9  How.  Pr.  188,  191;  Asheville  Division  No.  15  v.  Aston.  92  N.  C.  578;  Mil- 
ford,  etc..  Turnpike  Go.  v.  Brush,  10  Ohio,  111;  Berks  &  Dauphin  Turnpike 
Road  V.  Myers,  6  8.  &R.  12;  G.,  H.  &  S.  A.  Ry.  Co.  v.  Donahoe,  56  Tex.  162; 
Culpepper  Society  v.  Digges,  6  Rand.  165;  Mayor,  etc.,  of  Stafford  v.  Bolton, 
1  Bos.  &  Pul.  40. 

The  words  "railroad"  and  "railway"  in  the  name  of  a  railroad  corpora* 
tion  may  be  regarded  as  synonymous  and  the  use  of  one  for  the  other  will  be 
regarded  as  inmiaterial.  Talbott  v.  Hale,  72  Ind.  1 ;  G.,  H.  &  S.  A.  Ry.  Co. 
T.  Donahoe,  56  Tex.  162;  Ala.  &  Y.  R.  Co.  v.  Bolding,  69  Miss.  256;  18  South. 
Rep.  844.  In  the  old  method  of  naming  corporations  the  words  "presi- 
dent, directors  and  company  of,"  or  "president,  managers  and  company 
of, "  or  some  of  them,  were  usually  prefixed  to  the  more  distinctive  part 
of  the  name.  It  has  usually  been  held  that  a  deviation  consisting  in  the 
omission,  addition  or  transposition  of  some  or  all  of  these  words  did  not  con- 
stitute a  variance.  Smith  v.  Tallassee  Branch,  80  Ala.  650;  Hagerstown 
Turnpike  Road  v.  Creger,  5  H.  &  J.  (Md.)  122 ;  Gilbert  v.  Nantucket  Bank.  5 
Mass.  97  ;  Newport  Mechanics'  Mfg.  Co.  v.  Starbird,  10  N.  H.  128 ;  Bank  of 
Utica  V.  Smalley,  2  Cow.  770  ;  Milford,  etc..  Turnpike  Co.  v.  Brush,  10  Ohio 
111 ;  Berks  &  Dauphin  Turnpike  Road  v.  Myers,  6  S.  &  R.  12.  But  see 
Bumham  v.  Savings  Bank,  5  N.  H.  446.  So  the  addition  or  omission  of  the 
name  of  the  place  where  the  corporation  is  located  is  usually  not  regarded  as 
material.  People  v.  Capitol  Bank,  20  Eans.  440 ;  Washington  County  Nat. 
Bank  v.  Lee,  112  Mass.  521 ;  Thatcher  v.  West  Riv.  Nat.  Bank,  19  Mich. 
196;  Mayor,  etc.,  of  Stafford  v.  Bolton,  1  Bos.  &  Pul.  40.  So,  it  has  been 
held  that  there  is  no  material  variance  between  "New  York  Central  College " 
and  "New  York  Central  College  Association,"  Harman  v.  Shepard,  29  How. 
Pr.  188,  191 ;  between  the  "  Rock  Island  &  Alton  Railroad  Company"  and 
the  "  Alton  &  Rock  Island  Railroad  Company,"  Chadsey  v.  McCreery,  27 
111.  258  ;  between  "The  State  of  California "  and  "  The  People  of  the  State  of 
Oslifornia,"  People  v.  Love,  19  Cal.  676. 

Where  the  name  of  a  corporation  was  laid  in  an  indictment  as  "  The  Met- 
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chants'  Loan  &  Trust  Company/'  and  the  proof  showed  that  the  legal  name 
was  "The  Merchants'  Savings,  Loan  &  Trust  Company,"  the  variance  was 
held  fatal.  Sykes  v.  People,  182  111.  82 ;  23  N.  E.  Rep.  891.  In  this  case 
there  had  been  an  attempt  to  change  the  name  of  the  hank  by  dropping  the 
word  "savings"  and  the  proceedings  had  been  in  accordance  with  the  law, 
but  the  law  was  held  void  as  applied  to  banks.  The  corporation  had  oeen 
known  and  had  done  business  by  the  new  name.  To  the  same  effect  is  McGary 
V.  People,  45  N.  Y.  158.  This  was  an  indictment  for  arson  and  the  building 
fired  was  alleged  to  have  belonged  to  the  "PhcBuix  Mills  Company."  The 
proof  showed  that  it  belonged  to  "The  Phoenix  Mills  of  Seneca  Falls."  The 
variance  was  held  fatal. 

10.  When  no  name  conferred  bj  charter — neceesity  of  name. — 
Where  a  corporation  is  created  and  no  name  is  given  to  it,  it  may  acquire  a 
name  by  usage  and  may  sue  and  be  sued  by  such  name.  South  School  Dis- 
trict V.  Blakeslee,  18  Conn.  227  ;  West  India  Co.  v.  Van  Moses,  1  Strange,  612 ; 
Anonymous  case,  8  Salk.  102  ;  Smith  v.  Plank  Road  Co.,  80  Ala.  650 ;  John- 
son V.  City  of  Indianapolis,  16  Ind.  227 ;  Sykes  v.  People,  182  111.  82  ;  28  N. 
£.  Rep.  891.  Where  a  municipal  corporation  was  created,  without  being 
named,  but  the  powers  were  conferred  upon  the  "  Intendant  and  Wardens  of 
the  Town  Council  of  Yorkvllle,"  it  was  held  that  it  could  be  sued  by  that 
designation,  as  a  name.  Neely  v.  YorkvUle,  10  S.  C.  141.  In  Bacon's 
Abridgment  it  is  said :  "  The  names  of  corporations  are  given  of  necessity  ; 
for  the  name  is,  as  it  were,  the  very  being  of  the  constitution  ;  for  though  it 
is  the  will  of  the  king  that  erects  them,  yet  the  name  is  the  knot  of  their  com- 
bination, without  which  they  could  not  perform  their  corporate  acts  ;  for  it  ia 
nobody  to  plead  and  be  impleaded;  to  take  and  give,  until  it  hath  gotten  a 
name."  2  Bac.  Abr.  chap.  1,  tit.  "  Corporations."  Quoted  and  approved  in 
Sykes  v.  People,  182  111.  82 ;  28  N.  E.  Rep.  891.  898. 

11.  Ck>rporation8  can  have  but  one  le^al  name,  but  may  be  known 
and  ma  J  act  by  several. — It  is  a  truism  to  say  that  a  corporation  can  have 
but  one  legal  name,  the  name  which  has  been  given  it  by  the  legislature,  or 
which  has  been  assumed  in  pursuance  of  law.  See  Sykes  v.  People,  182  IlL 
82;  28  N.  E.  Rep.  871.  But  a  corporation  may  be  known  by  a  name  other 
than  its  legal  name,  and  may  act  and  contract  by  such  other  name.  Cahill  v. 
Bigger,  8  B.  Monr.  211;  Minot  v.  Curtis,  7  Mass.  441;  Melledge  v.  Boston  Iron 
Co.,  5  Cush.  153;  GifPord  v.  Rockett,  121  Mass.  481;  Hasselman  v.  Japanese 
Development  Co.,  2  Ind.  App.  180;  27  N.  E.  Rep.  818;  Alexander  v.  Bemey, 
28  N.  J.  Eq.  90;  Clement  v.  City  of  Lathrop,  18  Fed.  Rep.  885.  In  the  last 
case  it  is  said:  *'  A  corporation,  like  a  natural  person,  may  be  known  and 
designated  by  several  names,  although  it  can  have  but  one  corp»orate  designa- 
tion." And  see  the  cases  already  referred  to  above  under  the  head  of  misno- 
mer. But  no  case  has  held  that  a  corporation  may  acquire  by  usage  the  right 
to  a  name  other  than  its  legal  name,  in  such  sense  as  to  make  the  acquired 
name  also  a  legal  name,  or  so  as  to  be  able  to  insist  upon  the  right  to  use  such 
other  name  in  legal  proceedings.  A  corporation  may  contract  and  be  con- 
tracted with  by  a  name  other  than  its  legal  name,  and  such  contracts  may  be 
enforced  by  or  against  it.  It  may  sue  and  be  sued  by  a  name  other  than  its 
legal  name,  and,  if  no  plea  in  abatement  is  filed,  the  suit  may  proceed  to  judg- 
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ment  and  the  Judgment  will  be  valid.  The  test  of  the  legality  of  a  name  would 
be  the  right  to  maintain  a  suit  by  or  against  the  corpoiation  by  that  name  in 
the  face  of  a  plea  in  abatement.  We  beUeve  no  case  has  held  that  this  could 
be  done  with  respect  to  any  but  the  legal  name,  although  one  case  has  inti- 
mated that  it  would  be  a  good  answer  to  a  plea  in  abatement  to  show  that  the 
corp»oration  was  as  well  known  by  the  name  used  in  the  suit  as  by  the  name 
given  in  the  plea  in  abatement.  Proprietors  of  Sunapee  v.  Eastman,  82  N.  H. 
470.  But  if  this  was  true  then  a  corporation  could  change  its  name  without 
authority  of  law,  which  all  the  authorities  agree  cannot  be  done.  See  next 
flection.  In  Sykes  v.  People,  182  111.  82;  23  N.  E.  Rep.  891,  it  is  said:  "  We 
are  referred  to  no  case,  and  have  been  able  to  find  none,  where  it  is  held  that 
a  corporation,  having  a  corporate  name  given  to  it  by  its  charter,  can  at  the 
same  time  have  a  different  corporate  name  by  usage  or  prescription.  It  is 
true  that  to  sustain  grants  to  or  by  corporations  some  latitude  is  permitted  in 
the  use  of  their  names,  it  being  usually  sufficient  to  use  the  name  in  substance, 
though  not  the  same  in  exact  words  and  syllables.  To  sustain  a  devise  to  a 
corporation  it  has  been  held  sufficient  if  the  words  used  show  that  the  testator 
could  only  mean  a  particular  corporation,  though  the  name  be  entirely  mis- 
taken. So,  when  a  corporation  conveys  by  a  wrong  name,  it  will  not  be  per- 
mitted to  avail  itself  of  its  own  wrong  after  receiving  the  full  consideration 
for  the  conveyance.  But  where  it  is  necessary  to  make  use  of  the  name  of 
the  corporation  in  judicial  proceedings  the  rule  is  much  more  strict."  And  to 
the  same  effect  is  the  case  of  McQary  v.  People,  45  N.  Y.  158,  159,  160,  where 
it  is  said:  "A  corporation  cannot,  except  as  authorized  bylaw,  change  its 
own  name  either  directly  or  by  user.  It  cannot  do  such  an  act  for  itself. 
Neither  can  the  public  give  it  a  name  other  than  that  of  its  creation;  that  is,  a 
name  by  which  it  can  be  recognized  in  judicial  proceedings.  A  corporation 
may,  very  likely,  so  adopt  a  name,  in  the  transaction  of  its  business,  as  to  be 
made  liable  in  its  true  name  upon  transactions  in  its  as&umed  name;  but  it 
must  then  be  sued  by  its  true  name.  A  distinction  may  exist  between  an 
ancient  corporation,  one  existing  by  prescription,  and  a  modem  corporation, 
one  created  by  charter.  It  is  possible  that  the  former  may  have  a  special 
name  by  user;  but  in  this  state  we  have  no  corporations  save  those  created  by 
law,  and  a  corporation  created  within  memory  can  regularly  have  but  one 
name,  and  in  all  legal  proceedings  the  true  name  of  the  corporation  must  be 
used." 

12.  Bffect  of  aMuxning  a  name  not  authorized  by  law,  or  of  an 
Attempt  to  change  name  without  complying  with  the  law. —  In  the 
principal  case  the  officers  and  stockholders  of  the  "New  Albany  Brewing 
Company,"  without  any  attempt  to  comply  with  the  law  in  that  regard, 
changed  the  name  of  the  corporation  to  "  Gkbhart  &  Bate  Brewing  Company," 
and  thereafter  conducted  its  business  in  the  new  name.  It  was  held  that  this 
amounted  to  an  abandonment  of  the  corporation;  that  the  corporation  ceased 
to  exist,  and  that  the  stockholders  were  liable  as  partners.  No  similar  case 
appears  to  have  arisen.  The  question  is  of  great  importance,  and  the  rule 
laid  down,  if  correct,  would  apply  not  only  where  there  was  a  change  of  name 
without  any  attempt  to  comply  with  the  law  in  that  behalf,  but  also  where 
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tiMre  was  an  ineffectual  attempt  to  comply  with  the  law.  Thus  in  the  case 
iairc^yed  in  Sykes  v.  People,  182  111.  82;  28  N.  E.  Rep.  891,  a  large  and  flour- 
iahing  banking  institution  of  Chicago  undertook  to  change  Us  name  in  the 
manner  prescribed  by  law,  and  did  business  for  years  under  the  new  name. 
Sykes  was  indicted  and  convicted  of  defrauding  the  bank.  In  the  indictment 
the  bank  was  referred  to  by  its  new  name.  On  the  trial  the  charter  and  pro- 
ceedings to  change  the  name  were  offered  in  evidence,  and  the  latter  were 
objected  to  on  the  ground  that  the  act  under  which  the  change  was  made  was 
invalid  as  applied  to  banks.  The  Supreme  Court  sustained  this  view,  and 
granted  a  new  trial  because  of  the  variance.  Now,  if  the  principal  case  is 
good  law,  the  bank  in  question  had  ceased  to  exist  and  the  stockholders  were 
doing  business  as  partners.  And  such  would  be  the  case  whenever  an  attempt 
was  made  to  change  the  name  according  to  law  and  the  proceedings  were  ao 
defective  as  to  be  void. 

In  O'Donnell  v.  C.  R.  Johns  &  Co. ,  76  Tex.  86;  18  8.  W.  Rep.  876,  one  of 
the  original  plaintiffs  was  "  C.  R  Johns  &  Sons,"  a  corporation.  Pending  the 
suit  there  was  an  attempt  to  change  the  name  of  the  corporation  to  "  C.  R. 
Johns  &  Co.''  This  change  was  duly  suggested  in  the  case  and  the  suit 
ordered  to  proceed  in  the  new  name.  The  defendant  pleaded  that  the  change 
of  name  was  void,  because  of  certain  defects  set  forth,  and,  proof  being  made 
of  the  matters  set  up  in  the  plea,  asked  the  court  to  rule,  in  substance,  that 
there  was  no  such  corporation  as  C.  R.  Johns  &  Sons  or  C.  R.  Johns  &  Co.,  and 
that  the  suit  could  not  be  maintained.  But  the  court  refused  to  so  rule,  and 
this  was  held  correct.  The  Supreme  Court  says:  "If  the  attempted  change 
of  name  was  unlawful,  it  would  still  be  a  lawful  corporation  by  the  name  by 
which  it  brought  this  suit.  An  attempt  to  change  the  corporate  name  in  a> 
manner  not  authorized  by  law  cannot  be  held  to  have  had  the  effect  given  it 
by  the  charge  asked  and  refused,  but  would  rather  leave  the  corporation  aa 
expressed  in  the  general  terms  of  the  charge  given  by  the  coiut."  King  v. 
nwaco  Ry.  &  Nav.  Co.,  1  Wash.  127;  23  Pac.  Pep.  924,  tends  to  support  the 
same  view. 

18.  Power  to  change  name. —  A  corporation  cannot  change  its  name 
unless  authorized  to  do  so  by  law,  and  then  only  in  the  manner  pointed  out  by 
statute.  Queen  v.  Registrar,  10  Q.  B.  (N.  S.)839;  59  £.  C.  L.  R.  888;  Sykes  v. 
People,  132  Dl.  32;  28  N.  E.  Rep.  891;  McGary  v.  People.  46  N.  Y.  168;  Qn- 
dnnati  Cooperage  Co.  v.  Bate,  ante.  In  the  case  first  cited  it  is  said:  **  After 
a  company  has  been  completely  registered,  without  defect  or  omission,  so  as 
to  be  incorporated  by  the  name  set  forth  in  the  deed  of  settlement,  such  incor- 
porated company  has  not  the  power  to  change  its  name." 

14.  Sflisct  of  change  of  name  by  legislature  or  in  pursuance  of 
law. — A  change  of  the  name  of  a  corporation  by  an  act  of  the  legislature,  or 
in  the  manner  provided  by  law,  does  not  destroy  its  identity  or  affect  its  rights 
and  liabilities.  Ready  v.  Tuskaloosa,  6  Ala.  827;  Madison  College  v.  Burke, 
6  Ala.  494;  State  v.  Mobile,  24  Ala.  706;  Trustees  of  University  v.  Moody,  60 
Ala.  389;  West  v.  Carolina  Life  Ins.  Co.,  81  Ark.  476;  Water  Lot  Co.  v.  Bank 
of  Brunswick,  53  Ga.  30;  City  of  Olney  v.  Harvey,  60  111.  458;  Town  of 
Reading  v.  Wedder,  66  111.  80;  Rosenthal  v.  Madison,  etc.,  Plank  Road  Co., 
10  Ind.  358;  Hazlett  v.  Butler  University,   84  Ind.  230;  Trustees  of  North 
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Western  College  ▼.  Schwaglcr,  87  Iowa,  577;  Cahill  v.  Bigger,  8  B.  Mon.  211; 
Thomas  v.  Visitors  of  Frederick  County  School,  7  G.  &  I.  869;  Bucksport  & 
Bttngor  R.  Co.  y.  Buck,  68  Maine,  81;  7  Am.  Corp.  Cas.  818;  Dean  y.  LaMott 
Land  Co.,  50  Mo.  528;  Alexander  y.  Berney,  28  N.  J.  Eq.  90;  Gray  y.  Monon- 
gahela  Nay.  Co.,  2  W.  &  S.  166;  Wefley  y.  Shenandoah,  etc.,  Co.,  88  Va.  768; 
Oliard  V.  Philadelphia,  7  Wall.  1;  Cochester  y.  Seaher,  8  Burr.  1865.  After 
such  change  of  name,  suits  by  and  against  the  corporation  should  be  in  the  new 
name,  and  if  upon  contracts  made  in  the  old  name,  there  should  be  appropri- 
ate ayerments  showing  the  identity  of  the  corporation  under  the  different 
Barnes.  Beady  y.  Tuskaloosa,  6  Ala.  827;  Madison  College  y.  Burke,  6  Ala. 
494;  West  y.  Carolina  Life  Ins.  Co.,  31  Ark.  476;  Hazlett  y.  Butler  Uuiver- 
dty,  84  Ind.  230;  Trustees  of  North  Western  College  y.  Schwagler,  37  Iowa, 
977;  Bucksport  &  Bangor  R.  Co.  y.  Bucksport,  68  Maine,  81;  7  Am.  Corp, 
Obs.  818.  But  the  use  of  the  old  name  will  amount  only  to  a  misnomer,  which 
must  be  ayailed  of,  if  at  all,  by  plea  in  abatement.  Alexander  y.  Berney,  28 
N.  J.  Eq.  90;  Gray  y.  Monongahela Nay.  Co.,  2  W.  <&  S.  156.  When  the  name 
kt  changed  pending  suit,  the  pleadings  should  properly  be  amended  so  as  Uy 
proceed  in  the  new  name.  Wefley  y.  Shenandoah,  etc.,  Co.,  88  Va.  768.  And 
see  City  of  Olney  y.  Hanrey,  50  111.  458;  Thomas  y.  Visitors  of  Frederick 
County  School,  7  G.  &  J.  869.  But  it  is  held  that  the  judgment  will  be  valicl 
if  the  proceeding  go  on  in  the  old  name.  Water  Lot  Co.  y.  Bank  of  Bruns- 
trlck,  58  Ga.  80. 

It  is  held  that  a  change  of  name  by  the  corporation  will  not  ay  old  a  subscri^K 
lion  to  stock  or  bonds.  Town  of  Reading  y.  Wedder,  66  111.  80;  Bucksport  A> 
Bangor  R.  Co.  y.  Buck,  68  Maine,  81. 

For  proceedings  held  sufficient  under  Illinois  statute  as  to  change  of  name, 
ate  Anthony  y.  International  Bank,  93  111.  225. 

16.  Ohaage  of  name  by  order  of  court. — Under  a  statute  authorizing  a 
court  to  grant  amendments  to  corporate  charters  if  lawful  and  beneficial,  it 
H^as  held  that  a  change  of  name  would  not  be  granted  without  a  good  reason 
diown.  Bank  of  North  America,  2  Penn.  Co.  Ct.  Rep.  97.  In  this  case  the 
"Bank  of  North  America"  made  application  to  change  its  name  to  "German- 
American  Bank."  The  application  was  opposed  by  the  "  German- American 
title  Insurance,  Trust  &  Safe  Deposit  Company."  The  showing  made  was 
that  many  of  its  stockholders  were  German- Americans  and  that  the  change 
would  help  the  business  of  the  bank  among  the  Gkrman-American  population. 
It  was  held  that  the  reason  was  not  sufficient.  See  further  cases  cited  in 
Section  17;  also  Excelsior  Oil  Co.,  8  Penn.  Co.  Ct.  Rep.  184. 

16.  Statutes  designed  to  prevent  a  corporation  firom  taking  a  name 
the  same  or  similar  to  one  already  in  use  bj  another  corporation. — 
A  statute  of  Missouri  provided  that  articles  of  incorporation  should  set  out 
the  name  of  the  proposed  corporation,  **  which  shall  not  be  the  name  of  any 
corporation  heretofore  incorporated  in  this  state  for  similar  purposes,  or  an 
todtation  of  such  name."  There  was  an  existing  corporation  by  the  name  of 
the  "  Kansas  City  Real  Estate  &  Stock  Exchange."  The  relators  proposed  to 
organize  a  corporation  by  the  name  of  the  ''Kansas  City  Real  Estate 
Exchange,"  to  do  a  similar  business  in  the  same  city.  The  secretary  of  stater 
refused  a  certificate,  and  the  relators  applied  for  a  mandamus  to  compel  him- 
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to  issue  one.  The  relief  was  refused.  The  court,  after  referring  to  the  cases 
which  hold  that  corporations  will  be  protected  in  the  use  of  their  names  as 
persons  are  in  the  use  of  trade  marks,  says:  ''  It  is  the  evident  purpose  of  our 
statute  to  protect,  to  some  extent,  these  common -law  rights,  and,  to  do  this, 
both  as  to  the  corporation  first  adopting  the  name,  and  as  to  the  public,  which 
may  be  misled  by  the  similarity  of  the  two  names.  It  is  difficult  to  state  a 
precise  rule  by  which  one  name  may  be  said  to  be  an  imitation  of  another,  in 
the  sense  of  the  statute.  Where,  however,  the  names  so  far  resemble  each 
other  that  a  person  using  that  care,  caution  and  observation  which  the  public 
uses,  and  may  be  expected  to  use,  would  mistake  one  for  the  other,  then  the 
new  name  is  to  be  regarded  as  an  imitation  of  the  former.  The  character  of 
the  business  and  the  location  of  the  two  corporations  must  be  considered. 
Kow,  in  the  present  case,  both  corporations  are  located  in  the  same  city. 
Both  are  created  for  precisely  the  same  purposes,  i.  e.,  to  establish  and  main- 
tain a  place,  with  a  suitable  building,  for  the  public  and  private  sale  of  real 
estate,  stocks  and  other  property.  The  only  dijQ^erence  between  the  two  names 
consists  in  the  use  of  the  words  'and  stocks.'  These  words  appear  in  the 
name  of  the  former  corporation,  but  are  omitted  in  the  name  adopted  by  the 
relators.  The  omission  of  them  from  the  combination  with  the  other  words, 
it  is  believed,  does  not  furnish  a  fair  distinguishing  feature.  A  reasonably 
prudent  person  would  be  constantly  liable  to  mistake  the  one  for  the  other. 
It  is  doubtless  the  purpose  of  both  corporations  to  encourage  the  public  sale 
of  property,  real  and  personal,  at  their  place  of  business,  under  mortgages, 
deeds  of  trust  and  the  like,  and  the  names  ought  not  to  be  so  similar  as  to  lead 
to  confusion  and  litigation."  State  ex  rel.  Hutchinson  v.  McGrath,  92  Mo. 
965,    See,  also.  State  ex  rel.  v.  McGrath,  75  Mo.  424. 

A  statute  of  Massachusetts  in  regard  to  the  organization  of  fraternal  bene- 
ficiary corporations  provided  that  ' '  the  name  shall  be  one  not  previously  in  use 
by  an  existing  corporation,  nor  so  similar  as  to  be  liable  to  be  mistaken  there- 
for." The  certificate  of  incorporation  was  required  to  be  submitted  to  the 
Insurance  commissioner,  who  could  make  such  examination  and  require  such 
evidence  as  he  deemed  necessary,  and,  if  he  found  that  the  purposes  and  pro- 
ceedings of  the  corporation  conformed  to  law,  he  was  to  certify  his  approval 
thereof.  The  certificate  was  then  to  be  filed  with  the  secretary  of  state,  and 
upon  payment  of  a  certain  fee  he  was  required  to  issue  a  certificate  in  a  specific 
form  which  was  declared  to  be  "conclusive  evidence  of  the  existence  of  such 
corporation  at  the  date  of  such  certificate."  The  plaintiff,  the  "  American 
Order  of  Scottish  Clans,"  filed  a  bill  against  the  insurance  commissioner,  the 
secretary  of  state  and  other  defendants  to  prevent  the  latter  from  completing 
an  incorporation  under  the  name  of  the  "Order  of  Scottish  Clans."  After  the 
suit  was  commenced  the  certificate  was  approved  by  the  insurance  commis- 
aioner  and  the  final  certificate  of  incorporation  issued  to  the  new  corporation. 
The  bill  was  then  amended  to  enjoin  the  use  of  the  name.  The  trial  court 
found  as  a  fact  that  the  name  of  the  new  corporation  was  so  similar  to  the 
plaintiff's  name  as  to  be  liable  to  be  mistaken  therefor.  But  the  Supreme  Court 
held  that  the  decision  of  the  insurance  commissioner  was  conclusive  as  between 
private  parties  and  denied  the  relief.  The  court  says:  "  How  far  one  name  not 
absolutely  the  same  as  another  resembles  it  is  a  matter  of  degree,  and  whether 
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one  is  so  like  the  other  as  to  be  liable  to  be  mistaken  for  it  is  a  matter  of  judg- 
ment, not  admitting  of  exact  measurement.  If  the  judgment  of  the  commis- 
sioner is  ever  conclusive,  we  cannot  go  behind  it  simply  because  we  think  it 
very  plain  that  he  made  a  mistake.  The  plaintiff  got  no  better  standing  by 
seeking  to  anticipate  the  action  of  the  statutory  tribunal.  The  case  is  not  like 
those  where  a  court  of  equity  enjoins  parties  from  proceeding  with  an  action 
at  law.  That  is  done  to  enforce  some  equitable  principle  which  a  court  of  law 
would  not  recognize.  But  the  commissioner  is  bound  to  proceed  upon  the 
same  principles  that  this  court  would  proceed  upon.  It  is  part  of  his  duty  to 
pass  on  the  question  whether  the  name  applied  for  has  the  prohibited  resem- 
blance to  that  of  an  existing  company.  We  must  assume  that  he  will  do  hia 
duty,  and  is  competent  to  form  a  Judgment  on  the  question.  We  cannot  pro- 
hibit him  from  doing  what  the  statute  expressly  commits  to  his  determination, 
neither  can  we  prohibit  private  parties  from  applying  to  him  to  do  it  in  the 
manner  expressly  authorized  by  statute."  American  Order  of  Scottish  Clans 
▼.  Merrill,  151  Mass.  668;  24  N.  E.  Rep.  918.  Boston  Rubber  Shoe  Co.  v.  Bos- 
ton Rubber  Co.,  149  Mass.  486,  is  a  similar  case,  in  which  it  was  also  held  that 
a  name  was  not  "previously  in  use  by  an  existing  corporation"  within  the 
meaning  of  the  statute,  unless  it  was  employed  as  a  corporate  name;  that  it 
was  not  enough  that  the  name  was  used  in  its  business. 

Under  the  Laws  of  Illinois  persons  desiring  to  form  a  corporation  make  an 
application  to  the  secretary  of  state  for  a  license,  which  application  must  state, 
among  other  things,  the  name  of  the  proposed  corporation,  and  the  secretary 
of  state  is  forbidden  to  issue  a  license  to  two  companies  having  the  same 
name.  It  has  been  held  that  a  foreign  corporation  cannot  enjoin  the  organi- 
zation, under  Illinois  laws,  of  a  corporation  having  the  same  name  as  the 
plaintiff.    Lehigh  Valley  Coal  Co.  v.  Hamblin,  28  Fed.  Rep.  226. 

It  is  also  provided  by  statute  in  Illinois  that  "in  changing  the  name  of  any 
corporation,  no  name  shall  be  adopted  similar  to  the  name  of  any  other  cor- 
poration organized  under  the  laws  of  this  state."  Held,  that  a  corporation  can- 
not change  its  name  so  as  to  adopt  a  name  used  by  a  corporation  which,  though 
not  fully  organized,  has  received  its  license  for  incorporation,  even  though 
such  license  was  obtained  after  the  directors  of  the  former  company  had  called 
a  meeting  to  vote  on  the  proposed  change  of  name,  and  had  published  notice 
of  such  meeting.  Illinois  Watch  Case  Co.  v.  Pearson,  140  HI.  423;  81  K  £. 
Rep.  400. 

Under  a  Massachusetts  statute  providing  that  *'  no  corporation  established 
under  the  laws  of  another  state  or  country  shall  carry  on  a  banking,  mortgage 
loan  and  investment,  or  trust  business  "  in  Massachusetts  under  a  name  previ- 
ously in  use  by  a  domestic  corporation,  or  so  nearly  identical  as  to  mislead, 
and  giving  a  remedy  by  injunction  to  the  party  aggrieved,  it  was  held  that 
the  name  **  International  Loan  &  Trust  Company  of  Kansas  City,"  or  the  same 
with  the  addition  of  the  abbreviation  "Mo.,"  is  not  so  nearly  the  same  as 
"International  Trust  Company  "as  to  mislead;  and  a  domestic  corporation 
which  has  previously  owned  and  done  business  under  the  latter  name  is  not 
entitled  to  an  injunction  against  a  foreign  corporation  to  restrain  it  from  doing 
business  under  the  former  name,  though  defendant's  corporate  name  is  actu- 
ally "  International  Loan  &  Trust  Company,"  but  that  the  petitioner  was  enti- 


670  Ctscdxnati  Coopxba.oe  Co.  v.  Batb. 

tied  to  an  injunctioD  against  the  defendant  to  restrain  it  from  domg  Iraiiiieai 
under  its  corporate  name.  International  Trust  Ck>.  y.  International  Loan  A 
Trust  Co.,  158  Mass.  271 ;  26  N.  £.  Rep.  698. 

17.  Similarity  of  name  to  that  of  another  corporation,  a«  a  ground 
for  reftiaing  a  charter  or  change  of  name  by  a  court. —  Under  a  statute 
which  permits  a  court  to  order  a  change  of  name  upon  application  of  a 
corporation  for  that  purpose,  when  it  appears  ''  that  there  is  no  reasonable 
objection  to  such  corporation  changing  its  name/'  it  has  been  held  that  the 
court  exercises  a  discretion  whidi  will  not  be  interfered  with  on  appeal, 
except  in  the  case  of  manifest  abuse,  also  that  the  similarity  of  the  name 
desired  to  that  of  an  existing  corporation  is  sufficient  justification  for  refus* 
ing  the  application.  In  re  Bank  of  Attica,  12  N.  Y.  Supp.  648;  Matter  of 
U.  8.  Mercantile  Reporting  &  Ool.  Agency,  Limited,  116  N.  Y.  176.  In  the 
former  case  a  change  to  "Buffalo  Commercial  Bank"  was  allowed,  though 
there  was  another  corporation  by  the  name  of  "  Bank  of  Ckxnmerce  in  Buflalo." 
In  the  other  case  the  petitioner  desired  to  change  its  name  to  that  of  "  United 
States  Conmiercial  Agency  and  Collecting  Company,  limited,"  and  waa 
opposed  by  **  The  United  States  Mercantile  Reporting  Company."  The  court 
denied  the  application,  and  this  decision  was  approved  by  the  Court  of  Appeals, 
but  at  the  same  time  the  opinion  was  expressed  that  the  application  might 
properly  have  been  granted. 

In  a  more  recent  case  it  was  held  that  where  a  corporation  chartered  under 
the  name  of  the  **  United  States  Mortgage  Company  "  afterwards  acquires  the 
powers  of  a  trust  company,  leave  to  change  its  name  to  the  "United  States 
Mortgage  &  Trust  Company"  will  not  be  refused  on  the  ground  that  it 
resembles  the  name  of  tbe  "  United  States  Trust  Company  of  New  York," 
another  existing  corporation;  and  it  is  immaterial  that  the  last-named  cor- 
poration is  commonly  known  as  the  "United  States  Trust  Company."  Yas 
Bbunt,  p.  J.,  dissenting.  In  re  United  States  Mortgage  Co.,  82  N.  Y. 
Supp.  11 

Under  the  laws  of  Pennsylvania,  the  certificate  of  incorporation  of  oertaia 
corporations  is  required  to  be  submitted  to  a  judge  of  court,  who  is  to  exam/- 
ine  the  same  and,  if  he  finds  it  to  be  in  proper  form  and  within  the  purpoeea 
named  in  the  act,  and  "  if  it  shall  appear  lawful  and  not  injurious  to  the  com- 
munity," then  he  is  to  enter  an  order  approving  the  same.  Under  this  statute 
it  has  been  held  that  the  similarity  of  the  name  of  the  proposed  corporation  to 
that  of  an  existing  corporation  is  a  sufficient  reason  for  refusing  a  charter. 
In  re  Waverly  Ladies  of  the  Red  Cross,  12  Penn.  Co.  C^.  Rep.  589;  First  Praa- 
byterian  Church  of  Hairisburg,  2  Grant's  Cas.  240.  In  the  first  case  there 
was  an  existing  corporation  having  the  name  of  the  "Society  of  the  Red 
Cross."  A  charter  was  refused  to  "The  Waverly  Ladies  of  the  Red  Cross," 
but  granted  to  "  The  Waverly  Ladies  of  the  Order  of  the  Red  Cross."  In  the 
other  case  a  charter  was  refused  to  the  "First  Presbyterian  CSixirch  of  Harris- 
burg,"  because  the  name  was  liable  to  be  confounded  with  that  of  the 
"English  Presbyterian  Congregation  of  Harrisburg,"  which  was  commoniy 
known  as  "  The  Presbyterian  Church,"  or  as  "  The  Presbyterian  Church  <^ 
Harrisburg."  In  a  case  where  the  governor  acted  instead  of  a  judge,  a  ctertar 
was  granted  to  tiie  "North  Fifth  Street  Mutual  Land  Association,"  over  the 
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protest  of  tlie  "  North  Fifth  Street  Real  Estate  €k>mpanj."    North  Fifth  St 
Mut.  Land  Assn.,  8  Penn.  Co.  Ct.  Rep.  15. 

18.  Charter  reftuwd  because  name  too  indefinite. —  In  Nether  ProTir 
dence  Association,  2  Penn.  Dist.  Ct.  702;  S.  C,  12  Penn.  Co.  Ct.  Rep.  666,  a 
charter  was  refused  for  the  reason,  among  others,  that  the  name  was  too  indefl* 
nite.  The  act  contained  no  particular  requirement  as  to  the  name.  It  required 
the  name  to  be  stated  in  the  certiflcate  of  incorporation.  The  general  duty  oi 
the  court  in  passing  upon  the  certificate  is  stated  in  the  last  section.  The  nam* 
chosen  was  "The  Nether  Providence  Association."  The  court  says:  "The 
name  is  too  comprehensive,  vague  and  uncertain.  like  the  title  to  an  act  of 
assembly,  it  should  at  least  indicate  the  purpose  of  the  charter."  The  correct- 
ness of  this  conclusion  may  well  be  doubted.  There  were  other  good  reasons 
for  refusing  the  charter. 

19.  Statutea  requiring  a  name  to  indicate  a  corporation. —  A  statute 
of  Missouri  provided  that  the  secretary  of  state  should  not  issue  a  certificate  to 
any  company  or  association  "  where  the  corporate  name  and  style  assumed  is 
the  name  of  a  person  or  firm,  unless  there  be  joined  thereto  some  word  desig- 
nating the  business  to  be  carried  on,  followed  by  the  word  'company'  or 
*  corporation.' " 

It  was  held  that  the  name  of  " Mallinckrodt  Chemical  Works"  was  not 
within  the  statute,  as  it  was  neither  the  name  of  a  person  or  firm.  As  to  the 
object  of  the  statute  the  court  says:  **  The  object  of  the  statute  in  question, 
undoubtedly  was  to  prevent  .corporations  from  conducting  business  in  firm 
names,  and  in  the  names  of  individuals,  thereby  misleading  the  public  into  tbe 
belief  that  they  are  dealing  with  individuals,  and  are  entitled  to  the  protection 
affcoded  by  their  personal  liability."  State  ex  rel.  Mallinckrodt  v.  McGrath, 
75  Mo.  424. 

90.  Statutea  making  the  assumption  of  a  corporate  name,  without 
being  incorporated,  a  criminal  offense. —  The  Criminal  Code  of  Illinoii 
contains  a  provision  as  follows  :  "  If  any  company,  association  or  person  puts 
forth  any  sign  or  advertisement,  and  therein  assumes,  for  the  purpose  of 
soliciting  business,  a  corporate  name,  not  being  incorporated,  or,  being  incor- 
porated, puts  forth  any  sign  or  advertisement,  assuming  any  other  or  different 
name  than  that  by  which  it  is  incorporated  or  authorized  by  law  to  act,  such 
company,  association  or  person  shall  be  fined  not  less  than  $10  nor  more  than 
$200,  and  a  like  sum  for  each  day  he  or  it  shall  continue  to  offend,  after  hav- 
ing been  once  fined."  R.  8.  Dlinois,  chap.  88,  §  220.  It  has  been  held  that 
assuming  a  name  appropriate  to  a  corporation  and  putting  it  on  a  sign  and 
advertisfflnent,  was  not  a  violation  of  the  act,  unless  it  was  done  for  the  pur- 
pose of  soliciting  business.  Edgerton  v.  Preston,  15  111.  App.  28.  In 
Hazelton  Boiler  Co.  v.  Hazelton  Tripod  Boiler  Co.,  142  Dl.  494;  80  N.  £. 
Rep.  888,  it  was  held  that  it  was  a  violation  of  the  statute  for  persons  to  do 
business  under  the  name  of  the  "  Hazelton  Boiler  Company,"  and  that  they 
could  not  acquire  any  right  to  the  name,  as  a  trade  name,  while  so  violating 
the  law. 

21.  Frotsction  of  the  corporate  name  as  a  trade  name  or  txmde 
mark. —  In  Holmes,  Booth  &  Haydens  v.  Holmes,  Booth  &  Atwood  Mfg.  Co.^ 
J7  Conn.  278 ;  8  Am.  Corp.  Cas.  210,  it  appeared  that  certain  persons  by  the 
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name  of  Holmes,  Booth  and  Haydeo  formed  a  corporation  with  the  corporate 
name  of  "Holmes,  Booth  &  Hay  dens."  Subsequently  Holmes  and  Booth 
withdrew,  and  they  and  others  organized  a  new  corporation  under  the  name  of 
"  Holmes,  Booth  &  At  wood  Manufacturing  Company. "  Both  companies  were 
engaged  in  the  same  business,  both  had  their  factories  in  the  same  town  and 
both  had  stores  upon  the  same  streets  in  Boston  and  New  York.  It  was 
shown  that  the  similarity  of  names  resulted  in  confusion  of  correspondence, 
mistakes  in  the  delivery  of  orders  and  goods,  and  that  dealers  in  the  market 
were  liable  to  be  confused  and  misled  into  the  belief  that  they  were  one  and 
the  same.  Upon  a  bill  by  the  older  corporation  against  the  younger,  to  enjoin 
it  from  the  us^of  the  names  Holmes  and  Booth,  or  either  of  them,  in  its  cor- 
porate name,  the  relief  was  granted  and  the  following  propositions  laid  down : 
1.  Where  the  corporate  name  has  come  to  be  a  designation  of  the  origin  and 
ownership  of  the  goods  manufactured  by  the  corporation,  it  will  be  pro- 
tected in  the  use  of  its  name,  upon  the  same  principle  and  to  the  same  extent, 
that  individuals  are  protected  in  the  use  of  trade  marks.  2.  Where  a  corpora- 
tion, with  the  consent  of  its  principal  stockholders,  has  embodied  their  names 
in  the  corporate  name,  the  right  to  use  the  name  so  adopted  will  continue 
during  the  corporate  existence.  3.  Such  stockholders,  or  any  of  them,  form- 
ing a  new  corporation  for  the  same  business,  cannot  embody  their  names  in 
the  corporate  name  of  the  new  corporation,  in  such  a  way  as  to  mislead  the 
public  into  the  belief  that  the  two  are  the  same. 

The  cases  quite  uniformly  support  the  right  of  a  corporation  to  be  protected 
in  the  use  of  its  name  in  connection  with  its  trade  or  business,  as  against 
another  corporation  using  the  same  or  a  similar  corporate  name  in  the  same 
business,  in  such  a  way  as  to  mislead  the  public  and  prejudice  the  business  of 
the  former.  Merchants'  Detective  Assn.  v.  Detective  Mercantile  Agency,  25 
111.  App.  250;  Brooklyn  White  Lead  Co.  ▼.  Masury,  25  Barb.  416;  Farmers' 
Loan  &  Trust  Co.  v.  Farmers'  Loan  &  T.  Co.  of  Kansas,  21  Abb.  N.  C.  104; 
S.  C,  1  N.  Y.  Supp.  44;  Ex  parte  Walker,  1  Tenn.  Ch.  97;  Goodyear  Rubber 
Co.  V.  Goodyear's  Rubber  Mfg.  Co.,  21  Fed.  Rep.  276;  Newby  v.  Oregon 
Central  R.  Co.,  Deady,  609.  In  the  following  cases  the  general  principle  is 
admitted,  but  the  facts  were  held  not  to  warrant  the  relief:  Drummond 
Tobacco  Co.  v.  Randall,  114  III.  412;  Neb.  Loan  &  Trust  Co.  v.  Nine,  27  Neb. 
507;  43  N.  W.  Rep.  348;  Hygeia  Water  Ice  Co.  v.  New  York  Hygeia  Ice  Co., 
limited,  140  N.  Y.  94;  35  N.  E.  Rep.  417. 

Where  certain  words  are  used  in  the  corporate  name  to  designate  the  kind 
of  business  done,  and  such  words  have  been  used  in  the  names  of  all  corpora- 
tions organized  to  do  that  business,  one  such  corporation  cannot  enjoin  another 
from  the  use  of  such  words  in  its  name.  Employers'  Liability  Ass.  Corp.  v. 
Employers'  Liability  Ins.  Co.,  10  N.  Y.  Supp.  845;  Employers'  Liability  Ins. 
Corporation,  Limited,  v.  Employers'  Liability  Ins.  Co.  of  the  United  States, 
61  Hun.  552;  16  N.  Y.  Supp.  897.  Where  a  foreign  corporation  was  engaged 
in  business  in  a  state  and  a  domestic  corporation  was  subsequently  organized 
with  the  same  name,  to  engage  in  the  same  business  in  the  same  place,  it 
was  held  that  the  domestic  corporation  could  not  enjoin  the  foreign  com- 
pany from  the  use  of  its  name.  Ottoman  Cahvey  Co.  v.  Dane,  95  lU; 
208.    It  was  held  in  Lehigh  Valley  Coal  Co.  v.  Hamblen,  28  Fed.  Rep.  325^ 
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that  a  foreign  corporation  could  not  enjoin  the  defendants  from  organizing  a 
corporation  under  the  laws  of  Illinois,  with  the  same  name  and  for  the  same 
purposes  as  the  plaintiif,  but  whether  the  use  of  the  name  after  organization, 
in  such  a  way  as  to  prejudice  the  plaintiff  would  be  enjoined,  was  a  question 
not  involved  and  expressly  reserved.  In  Hazelton  Boiler  Co.  v.  Hazelton  Tripod 
Boiler  Co.,  149  111.  494;  80  N.  E.  Rep.  889,  the  plaintiff,  the  Hazelton  Boiler 
Company,  was  a  foreign  corporation  doing  business  in  Illinois,  and  the 
defendant  was  an  Illinois  corporation  engaged  in  the  same  business.  The 
defendant  was  the  senior  corporation,  but  the  incorporators  and  assignors  of 
the  plaintiff,  prior  to  the  organization  of  either  corporation,  had  carried  on 
business  in  Illinois  under  the  name  of  "Hazelton  Boiler  Company."  The 
plaintiff  sued  to  enjoin  the  defendant  from  using  its  corporate  name,  or  the 
name  "Hazelton  boiler,"  or  "Hazelton  "in  their  business.  The  relief  was 
denied  on  the  ground  that  the  defendant,  by  prior  incorporation,  had  a  supe- 
rior right  to  its  corp»orate  name,  and  that  no  right  could  be  be  based  upon  the 
prior  use  of  the  name  "  Hazelton  Boiler  Company  "  by  the  plaintiff's  assignors 
and  incorporators,  because  that  was  the  assumption  of  a  corporate  name  by 
persons  not  incorporated,  in  violation  of  the  Criminal  Code. 

Whether  any  distinction  would  be  made  between  a  foreign  corporation  and 
a  domestic  corporation,  either  as  plaintiff  or  defendant,  in  suits  for  the  pro- 
tection of  the  corporate  name,  as  a  trade  name,  does  not  seem  to  be  decided. 
In  the  case  last  cited  the  court  says:  "  But  the  complainant  is  in  the  attitude 
of  a  foreign  corporation  coming  into  this  state,  and  seeking  to  contest  the 
right  to  the  use  of  a  corporate  name  which  this  state,  in  furtherance  of  its  own 
public  policy  and  in  the  exercise  of  its  own  sovereignty,  has  seen  fit  to  bestow 
upon  one  of  its  own  corporations.  For  such  a  purpose  a  foreign  corporation, 
ordinarily,  at  least,  can  have  no  standing  in  our  courts.  Such  corporations  do 
not  come  into  this  state  as  a  matter  of  legal  right,  but  only  by  comity;  and 
they  cannot  be  permitted  to  come  for  the  purpose  of  asserting  rights  in  con- 
travention of  our  laws  and  public  policy.  It  is  competent  for  this  state,  when- 
ever it  sees  fit  to  do  so,  to  debar  any  or  all  foreign  corporations  from  domg 
business  here;  and  wtiatever  it  may  do  in  the  way  of  chartering  corporations 
of  its  own,  cannot  be  called  in  question  by  corporations  which  are  here  only 
by  a  species  of  legal  sufferance.  We  would  not  be  understood,  however,  as 
holding  that  cases  may  not  arise  where  the  name  of  a  foreign  corporation  has 
•o  far  become  its  trade  mark  or  trade  name  as  to  entitle  it  to  protection  in  our 
courts  against  infringement  caused  by  the  chartering  of  a  domestic  corpora- 
tion by  the  same  name."  Hazelton  Boiler  Co.  v.  Hazelton  Tripod  Boiler  Co., 
142  ni.  494;  80  N.  E.  Rep.  889. 

Where  the  law  provides  that  a  corporation  shall  not  be  formed  with  a  name,  the 
same  or  similar  to  one  in  use  by  an  existing  corporation,  but  also  provides,  as  a 
condition  of  incorporation,  that  the  incorporation  papers  shall  be  submitted  to 
an  officer  and  approved  by  him,  after  an  examination  and  the  hearing  of  evi- 
dence, if  necessary,  to  ascertain  that  the  purposes  and  proceedings  of  the  cor- 
poration conform  to  law,  it  has  been  held  that  a  senior  corporation  cannot  con- 
test, in  the  courts,  the  right  of  a  Junior  corporation  to  use  its  name  in  its  busi- 
ness, on  the  ground  that  it  Is  so  similar  as  to  prejudice  the  senior  corporation  in 
its  bufllneaa.    American  Order  of  Scottish  Clans  v.  Merrill,  151  Mass.  558;  24 
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N.  E.  Rep.  918.  The  defendants  had  incorporated  under  the  name  "  Order  of 
Scottish  Clans."  Both  were  organized  for  the  same  purpose.  Upon  the  point 
in  question  the  court  says:  ''The  plaintiff  attempts  to  maintain  its  bill,  not 
merely  under  the  statute,  but  also  on  the  ground  that  it  is  entitled  to  have  ita 
name  protected  as  a  trade  name.  We  think  it  plain  that  if  its  name  can  be 
called  a  trade  name  in  any  sense,  the  plaintiff  gets  no  additional  right  on  that 
account.  It  received  its  name  in  the  first  instance  as  a  corporate  name  under 
the  statute,  subject  as  such  to  whatever  interference,  by  subsequent  corpora- 
tions, might  be  permitted  under  the  statute.  The  name  remained  subject  to 
the  same  degree  of  interference,  whatever  importance  it  might  acquire  in  a 
business  way.  The  principle  is  somewhat  like  that  upon  which  patentees 
have  been  denied  the  exclusive  right  to  the  name  of  their  patented  articles  as 
trade  marks  after  their  patents  have  expired.  The  degree  of  protection  to 
which  the  plaintiff  is  entitled  is  measured  by  the  rights  which  the  statute  confers 
upon  it.  The  limit  is  marked  by  the  ad  j  udication  of  the  i nsuranoe  commissioner. 
See  Linoleum  Manuf.  Co.  v.  Nairn,  7  Ch.  Div.  834;  In  re  Palmer's  Trade  Mark, 
a4Ch.  Div.  604,  517,  521;  In  re  Ralph's  Trade  Mark,  25  Ch.  Div.  194, 199;  Coats 
V.  Merrick  Thread  Co. ,  86  Fed.  Rep.  824.  Where  there  are  no  statute  provis- 
ions as  to  the  choice  of  names,  and  parties  organize  a  corporation  under  gen- 
eral laws,  it  may  be  that  they  choose  the  name  at  their  peril;  and  that  if  they 
take  one  so  like  that  of  an  existing  corporation  as  to  be  misleading,  and  thereby 
to  injure  its  business,  they  may  be  enjoined,  if  there  is  no  language  in  the 
statute  to  the  contrary.  Holmes,  Booth  &  Haydens  v.  Holmes,  Booth  & 
Atwood  Manuf.  Co.,  87  Conn.  278;  Newby  v.  Oregon  Central  R.  Co.,  Deady, 
609;  Celluloid  Manuf.  Co.  v.  Cellonite  Manuf.  Co.,  82  Fed.  Rep.  94,  97.  But 
these  decisions  do  not  apply  to  a  case  where  the  plaintiff  and  the  defendant 
both  get  their  names  imder  a  statute  requiring  such  an  adjudication  as  was 
required  by  the  act  of  1888."    Compare  cases  cited  in  last  section. 

The  Southern  Medical  College  instituted  a  department  of  dentistry,  which 
was  properly  known  and  called  the  Dental  Department  of  Southern  Medical 
College.  Defendants,  some  of  whom  had  been  professors  and  instructors  in 
said  dental  department,  were  proi>osing  to  organize  a  corporation  in  the  same 
place  for  giving  the  same  instruction  under  the  name  of  "  Southern  Dental 
College."  The  Southern  Medical  College  sued  to  enjoin  the  use  of  such  name, 
claiming  that  their  dental  department  was  conducted  and  known  under  the 
name  defendants  were  proposing  to  use.  Under  the  showing  made,  it  was 
held  that  a  preliminary  injunction  was  properly  denied.  Southern  Medical 
College  V.  Thompson,  (Ga.)  18  S.  E.  Rep.  480. 

Where  a  committee  appointed  by  the  members  of  a  voluntary  association  to 
procure  a  charter  of  incorporation  obtain  such  charter,  and  organize  there- 
under, calling  the  corporation  by  the  name  of  the  voluntary  association,  the 
members  of  the  association  cannot  enjoin  such  corp»orators  from  acting  under 
the  charter,  in  that,  having  been  granted  by  the  legislature,  it  can  only  be 
forfeited  or  revoked  by  the  legislature,  or  at  the  suit  of  the  state.  Paulino  v. 
Portuguese  Ben.  Assn.,  (R.  I.)  26  Atl.  Rep.  86.  Nor  can  the  members  of  the 
association  maintain  a  bill  to  enjoin  the  use  of  the  name  of  the  corporation, 
since  the  act  of  incorx>oration  fixed  the  name  such  corporation  was  to  bear,  and 
since  the  right  to  use  that  name  was  part  of  its  franchise,  conferred  on  it  by  law. 
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FnnsLD  V,  Comhon  Council  of  City  of  Phcendl 

(Supreme  Court  of  Arizona,  March  8,  1894.) 

MmnciPAL  co&PORATioNB.  Liability  for  injuribs  by  dischargb  of 
FIRKWORKB.  A  city  is  not  liable  for  injuries  caused  by  a  discharge  of  fire- 
works because  the  dty  authorities  suspended,  for  the  day  of  the  accident,  an 
ordinance  forbidding  the  discharge  of  fireworks. 

ACTION  by  George  Fifield  against  the  common  conncil  of  the 
city  of  Phoenix.     From  a  judgment  for  defendant,  plaintifE 
appeals. 

KSlibey  &  Israd,  for  appellant.    Z.  H,  ChalmerSj  ior  appellee. 

Hawkins,  J.  This  was  an  action  by  appellant  to  recover  dam- 
ages for  personal  injuries  sustained  by  him.  He  based  his  claim 
for  relief  upon  the  facts  that  the  appellee  is  a  municipal  corpo- 
ration created  by  an  act  of  the  legislative  assembly  of  the  terri- 
tory, approved  February  25,  1881,  and  an  act  of  March  11, 1885, 
amendatory  thereof;  that  the  corporation,  in  1889,  ordained, 
among  other  things,  that  it  should  be  unlawful  for  any  person, 
within  certain  city  limits,  to  make  any  bonfire,  discharge  any  fire- 
crackers, skyrockets  or  any  fireworks  whatever,  etc.,  without  first 
having  obtained  permission  therefor  from  the  city  marshal  (this 
ordinance  was  in  effect  at  the  time  of  appellant's  injuries) ;  that 
on  the  15th  day  of  February,  1893,  the  city,  by  and  through  its 
members,  its  mayor  and  its  marshal,  unlawfully  and  negligently 
granted  to  certain  Cliinese  permission  to  set  off,  discharge  and 
explode  fireworks  upon  certain  streets  of  said  city  within  the  fire 
Kmits ;  that  appellant,  a  hack  driver,  on  that  day,  while  in  the 
proper  pursuit  of  his  business,  was  driving  along  the  streets  of 
said  city ;  that,  while  so  driving  along  a  street  within  said  fire 
limits,  the  Chinese,  acting  under  the  permit  so  granted  them,  fired 
ofiE  and  exploded  a  large  quantity  of  fireworks,  firecrackers  and 
bombs,  whereupon  appellant's  horses  (they  being  gentle  and  well 
broken)  became  frightened  and  unmanageable,  and  threw  appel- 
lant to  the  ground,  all  without  fanlt  upon  his  part,  and  he  was 
thereby  very  seriously  injured,  sustaining  a  very  serious  fracture 
of  the  leg,  and  otherwise  bruised.    The  court  below  sustained  a 
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general  demurrer  to  the  complaint  on  this  state  of  facts,  and 
appellant  asks  that  the  ruling  be  reversed. 

Section  7  of  article  18  of  the  charter  of  the  city  of  PhoBuix 
provides,  as  follows :  "  Sec.  7.  That  said  corporation  shall  not  be 
liable  to  any  one,  or  for  any  loss  or  injury  to  person  or  property 
growing  out  of  or  caused  by  the  malfeasance,  misfeasance  or  neg- 
lect of  duty  of  any  officer  or  other  authorities  of  said  city,  or  for 
any  injury  or  damages  happening  to  such  person  or  property  on 
account  of  the  condition  of  any  zanja,  sewer,  cesspool,  street 
sidewalk  or  public  ground  therein,  but  this  does  not  exonerate 
any  officer  of  said  city  or  any  other  person  from  such  liability 
when  such  casualty  or  accident  is  caused  by  willftd  neglect  of 
duty  enforced  upon  such  officer  or  person  by  law  or  by  the  gross 
negligence  or  willful  misconduct  of  any  such  officer  or  person  in 
any  other  respect."  It  seems  to  us  that  any  fair  construction  of 
this  section  inhibits  such  form  of  action  against  the  city.  Appel- 
lant, in  his  reply  brief,  disclaims  any  negligence  on  the  part  of 
the  city  marshal  in  granting  the  permit,  but  says  it  became  the 
negligent  act  of  the  city  itself,  and  such  city  was  an  agency  in 
the  committing  of  the  injury.  We  are  unable  to  agree  to  this 
line  of  argument.  It  could  not  do  more  than  to  undertake  the 
evasion  of  the  plain  letter  of  the  city  charter.  Under  this  charter, 
if  the  city  officer  performs  an  act  which  is  authorized  by  an  ordi- 
nance, it  would  not,  on  his  part,  be  negligence.  Then,  how  could 
it  become  negligence  on  the  part  of  the  city  itself  ?  Plymouth,, 
Ind.,  had  an  ordinance  prohibiting  the  firing  of  gunpowder,  or 
any  other  substance,  except  on  occasion  of  public  rejoicing,  when, 
the  mayor  granted  permission  to  fire  guns,  cannons  and  other 
things  in  which  gunpowder  was  used.  On  the  4:th  of  July,  1885,. 
the  mayor  granted  permission  to  fire  gunpowder  in  an  anvil  on 
a  lot  in  said  city ;  and  when  it  was  fired  it  blew  gravel  and  stones 
against  one  Wheeler's  plate-glass  windows,  and  broke  them.  The 
Supreme  Court  of  Indiana,  in  Wheeler  v.  City  of  Plymouth,  116 
Ind.  158;  18  N.  E.  Rep.  532,  in  passing  upon  the  question 
of  the  liability  of  the  city,  says :  "  A  city  which  has  an  ordinance 
prohibiting  the  firing  of  gunpowder,  but  allowing  the  mayor  to 
license  such  firing  on  certain  occasions,  is  not  liable  for  the  damage 
occasioned  by  the  negligence  of  the  licensees,  there  being  noth- 
ing to  show  that  the  authorized  act  was  necessarily  dangerous.'^' 
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It  ifl  also  decided  in  the  same  case  that  '^  there  is  no  actionable 
breach  of  corporate  duty  in  failing  to  enact  a  proper  ordinance, 
or  in  failing  to  enforce  one  that  has  been  enacted ;  and  conse- 
quently this  action  cannot  be  maintained  upon  the  theory  that 
there  was  a  proper  ordinance,  nor  upon  the  theory  that  the  ordi- 
nance was  not  enforced."  Under  this  theory  it  seems  clear  that 
the  action  at  bar  could  not  be  maintained  if  the  ordinance  was 
not  enforced.  Then,  upon  what  system  of  reasoning  could  it  be 
maintained  because  it  was  suspended  for  a  day }  For  failing  in 
governmental  action,  municipal  corporations  are  responsible  only 
to  their  corporators,  or  the  power  creating  them.  Cooley  Torts, 
620.  It  shows  no  ground  of  action  when  one  complains  that  he 
has  suffered  damages  because  the  operation  of  an  ordinance  which 
prevents  the  explosion  of  fireworks  within  the  city  has  been  tem- 
porarily suspended.  Ibid.  Lincoln  v.  City  of  Boston,  148  Mass. 
578 ;  20  N.  £.  Bep.  329,  was  also  a  case  where  the  mayor  per- 
mitted the  firing  of  cannon  upon  the  commons  under  an  ordi- 
nance forbidding  it  unless  such  permission  was  given,  and  the 
plaintifPs  horse  took  fright  and  ran  away  on  a  neighboring  street. 
This  license  to  fire  cannon  was  held  to  be  an  act  of  municipal 
government,  and  the  person  doing  the  firing  was  not  the  city's 
agent,  so  as  to  make  the  city  liable.  The  firing  of  the  Chinese 
bombs,  in  the  case  at  bar,  was  not  the  act  of  the  city,  nor  did  the 
city  have  any  agency  in  said  act.  A  licensee  does  not  thereby 
become  the  agent  of  a  municipal  corporation.  Ibid. ;  Fowle  v. 
Alexandria,  3  Pet.  398.  Chief  Justice  Mabshall,  in  Fowle  v. 
Alexandria,  says :  "  That  corporations  are  bound  by  their  con- 
tracts is  admitted.  That  money  corporations,  or  those  carrying 
on  business  for  themselves,  are  liable  for  torts,  is  well  settled. 
But  that  a  legislative  corporation,  established  as  a  part  of  the 
government  of  the  country,  is  liable  for  losses  sustained  by  a  non- 
feasance— by  an  omission  of  the  corporate  body  to  observe  a 
law  of  its  own,  in  which  no  penalty  is  provided  —  is  a  principle 
for  which  we  can  find  no  precedent."  Rivers  v.  Common  Coun- 
eil,  65  Ga.  376,  is  a  well-considered  case,  and  is  very  similar  to 
the  case  at  bar.  The  plaintiff,  a  minor  child,  while  walking  upon 
one  of  defendant's  streets,  was  seriously  gored  by  a  cow  which 
was  running  at  large  in  the  streets  of  said  city.  She  sued  the 
eorporation  for  damages  alleged  to  be  sustained  by  reason  of  thia 
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miflf ortnne.  It  will  be  noticed  bj  reference  to  the  facts  in  this  case^ 
that  the  allegations  of  the  declaration  are  qnite  similar  to  the  com- 
plaint in  the  case  before  us.  In  1878  the  city  had  an  ordi- 
nance against  cattle  running  at  large.  This  ordinance  was  sus- 
pended at  the  time  of  the  injury  to  the  child,  Mr.  Justice  Ceaw- 
FOKD  says :  "  The  adoption  of  an  ordinance  in  reference  to  allow- 
ing cattle  to  run  at  large  in  the  city  is  one  which  is  wholly  legisla- 
tive, and,  therefore,  discretionary.  It  is  not  liable  in  damages  for 
neglecting,  omitting  or  refusing  to  notice  the  subject,  or  having 
noticed  it,  and  adopted  an  ordinance  concerning  it,  then  to  repeal 
or  suspend  it."  The  same  reasoning  would  undoubtedly  apply  to 
an  ordinance  against  the  firing  of  bombs,  etc.  In  the  Georgia 
ease  it  was  argued  that,  so  long  as  a  city  fails  to  legislate,  it  is  not 
liable,  but,  when  it  does,  then  its  liability  for  damages  accruesip 
The  court  was  unable  to  appreciate  this  difference,  but  cited  the 
ease  of  Hill  v.  Board,  72  N.  C.  55,  as  a  case  directly  in  point. 
An  ordinance  prohibiting  the  use  of  fireworks  was  passed, 
femained  in  force  some  years,  was  then  suspended  from  the 
twenty-fifth  day  of  December  to  January  first,  inclusive.  Dur- 
ing this  time,  by  the  firing  off  of  squibs,  firecrackers  and  Boman 
eandles,  plaintiff's  house  was  burned,  for  which  he  sued  the  city. 
Held,  that  it  was  within  the  discretion  of  the  authorities  to 
determine,  from  time  to  time,  what  ordinances  were  proper,  and 
that  the  corporation  was  not  liable.  Also,  see  Tindley  v.  City  of 
Salem,  50  Am.  Eep.  289 ;  Hill  v.  Board,  21  Am.  Rep.  451.  If 
the  ordinance  in  question  had  been  repealed  on  the  day  before 
ihe  accident  to  appellant,  it  seems  clear  that  there  could  be  no 
liability  against  the  city.  Then,  upon  what  system  of  reasoning 
oould  he  recover  simply  because  the  ordinance  was  suspended  on 
the  day  of  the  accident } 

Appellant,  in  his  brief,  relies  upon  the  cases  of  Cohen  ▼. 
Mayor,  etc.,  113  N.  Y.  532 ;  21  N.  E.  Eep.  700  ;  Spier  v.  City  of 
Brooklyn,  139  N.  Y.  6 ;  34  N.  E.  Rep.  727.  In  Cohen  v.  Mayor, 
etc.,  the  facts  were  that  the  city,  by  a  permit,  allowed  a  grocer  to 
keep  a  wagon  in  front  of  his  store,  when  not  in  use.  On  a  cer* 
tain  morning,  Cohen  was  walking  along  the  street,  in  front  of 
the  grocer's  store.  At  the  same  time  a  wagon  loaded  with  ice  was 
passing  in  one  direction,  and  one  loaded  with  coal  was  passing  in 
the  other.    The  grocer's  wagon,  without  any  horse  attached,  was 
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standing  in  front  of  his  store.  The  thills  were  tied  up  in  a  per- 
pendicular position  with  a  string.  The  length  of  the  wagon  was 
parallel  with  the  course  of  the  street.  The  ice  wagon,  probably 
in  attempting  to  avoid  the  coal  wagon,  caught  against  the  wheel 
of  the  grocer's  wagon,  turned  it  around,  and  loosened  the  thills, 
so  that  they  fell  and  struck  Cohen  on  the  head,  injuring  him  so 
that  he  died  the  next  day.  The  city  was  held  liable.  The  court 
held  that  the  permission  was  not  authorized  by  law,  and  that 
the  owner  of  the  wagon  acquired  no  right  by  virtue  of  the 
license  to  store  his  wagon  in  the  street,  and  in  doing  so  he 
was  clearly  guilty  of  maintaining  a  nuisance.  The  defend- 
ant was  also  guilty  because  it  assumed  to  authorize  the  erec- 
tion and  continuance  of  a  nuisance.  The  legal  power  to 
obstruct  the  street  by  grant  of  a  license  had  been  withheld 
by  the  legislature  from  the  city.  Nevertheless,  it  did  grant 
finch  a  permit,  and  took  a  compensation  on  account  of  it.  In  thus 
doing,  the  city  became  a  partner  in  the  erection  and  continuance 
of  such  nuisance.  Spier  v.  City  of  Brooklyn,  supra,  was  a  case 
where  fireworks  were  allowed  by  the  mayor,  under  an  ordinance, 
at  the  junction  of  two  narrow  streets  in  the  city  of  Brooklyn, 
and  plaintiffs  property  was  destroyed,  and  the  city  was  held  lia- 
ble ;  the  court  having  held  that  the  circumstances  of  that  particu- 
lar case  made  the  same  a  public  nuisance,  and  the  plaintiff  recov- 
ered under  that  theory.  Such  displays,  the  court  seemed  to 
think,  should  be  under  the  supervision  of  the  municipal  authori- 
ties, and  it  was  probably  entirely  proper  for  the  court  to  rule  as 
it  did  in  this  particular  case.  It  was  at  the  junction  of  two  nar- 
row streets  of  a  large  city,  completely  built  upon,  and  where  any 
misadventure  in  managing  the  discharge  would  be  likely  to  result 
in  injuries  to  persons  or  property.  The  action  in  the  case  at  bar 
is  not  upon  the  theory  that  the  city  was  guilty  of  unlawfully 
erecting  and  maintaining  a  nuisance.  A  city  is  liable  for  maintain- 
ing a  nuisance,  unless  expressly  authorized  by  law  to  do  so.  It 
was  on  this  theory  a  recovery  was  had  in  the  New  York  cases. 
It  may  have  been  an  error  of  judgment  in  the  officers  of  the  city 
in  granting  the  permit  or  suspending  the  ordinance  on  the  par- 
ticular street  on  the  day  alleged,  but  cities  are  not  responsible  for 
errors  of  judgment  of  their  officers  in  the  enforcing  of  their  laws. 
We  must  conclude  that,  both  from  the  reading  of  the  charter  of 
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the  city,  and  the  weight  of  authority,  the  chief  justice  was  cor- 
rect in  sustaining  the  demurrer,  and  the  judgment  is  affirmed. 
Bouse  and  Sloan,  JJ.,  concur.* 

Municipal  corporationB  —  liability  for  ixijuries  or  damages  by  the 
discharge  of  fireworks. —  Cases  similar  to  the  principal  one  and  decided  the 
same  way  are  Ball  v.  Town  of  Woodbine,  61  Iowa,  83;  Hill  v.  City  of  Char- 
lotte, 72  N.  C.  66.  The  case  of  Spier  v.  City  of  Brooklyn,  referred  to  in  the 
opinion  in  the  principal  case,  will  be  found  in  8  Am.  R.  R.  &  Corp.  Rep.  679. 
See,  also,  Robinson  y.  Greenville,  42  Ohio  St.  626,  and  Borough  of  Korris- 
town  y.  Fitzpatrick,  94  Penn.  St.  121,  where  the  plaintiff  was  injured  by  the 
filing  of  a  camion  in  a  public  street. 


Pbttinoell  v.  Crrr  of  Chelsea. 

(Supreme  Judicial  Court  of  Massachusetts,  May  18,  1894.) 

MxnsacrPAjj  corpokationb.  Liabilitt  fob  keoijobncb  in  maintaihino 
FIBS  ALABM  POLES.  A  clty  is  not  liable  to  one  employed  by  it  as  a  lineman 
on  its  fire-signal  system,  who  is  injured  by  the  breaking  of  a  pole  to  which 
the  wires  of  the  system  were  attached,  though  the  breaking  was  due  to  the 
negligence  of  the  city. 

ACTION  by  William  H.  Pettingell,  by  his  next  friend,  Amos 
Pettingell,  against  the  city  of  Chelsea,  to  recover  damages 
for  personal  injuries  received  by  him  while  working  for  said  city 
as  a  lineman  on  its  iire-signal  system.  Judgment  for  defendant. 
Plaintiff  appeals. 

Jf.  T.  AUen^  for  appellant.    D.  E,  Govld^  for  appellee. 

Field,  Ch.  J.  This  is  an  appeal  from  an  order  of  the  Superior 
Court  sustaining  a  demurrer  to  the  plaintifiPs  declaration,  and 
directing  judgment  for  the  defendant.  The  declaration  contains 
two  counts  —  the  first  at  common  law,  and  the  second  under  the 
Statutes  of  1887,  chapter  270.  The  demurrer  is  general,  but  the 
point  is  not  that  the  second  count  contains  no  allegation  that 
notice  of  the  time,  place  and  cause  of  the  injury  was  given  to  the 
defendant.  We  assume  that  the  Statutes  of  1887,  chapter  270, 
may  apply  to  cities  and  towns.  See  Connolly  v.  City  of  Waltham, 
166  Mass.  368 ;   31  N.  E.  Eep.  302 ;   Conroy  v.  Inhabitants  of 

*  Reported  in  89  Pac.  Rep.  016. 
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Clinton,  158  Mass.  318 ;  33  K  E.  Rep.  525.  Bnt  the  statute  in 
terms  only  gives  to  an  employee  who  has  received  personal 
injury  from  the  causes  described  in  the  first  three  clauses  of  the 
1st  section,  or  to  his  legal  representatives  in  case  the  injury 
results  in  death,  "  the  same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  employee  had  not  been  an  employee 
of  nor  in  the  service  of  the  employer  nor  engaged  in  its  work." 
The  question,  then,  is  whether  a  city  is  responsible  in  damages  to 
any  person  who,  in  the  exercise  of  due  care,  is  injured  by  the 
breaking  of  a  pole  to  which  was  attached  the  wires  of  the  fire- 
signal  system  of  the  city,  if  the  pole  broke  because  it  was 
^^  negligently  constructed,  cared  for,  maintained  and  placed "  in 
its  position.  The  special  authority  of  the  city  of  Chelsea  to 
establish  a  fire  department  is  found  in  the  Statutes  of  1881, 
chapter  200,  section  16.  In  Hafford  v.  New  Bedford,  16  Gray, 
297,  it  was  held  that  the  city  was  not  liable  for  the  negligence  of 
the  members  of  a  fire  department  established  by  the  city  council 
pursuant  to  an  act  of  the  legislature.  In  that  case  the  alleged 
negligence  consisted  in  the  members  of  the  fire  department  care- 
lessly driving  a  hose  carriage  against  the  plaintiff  in  a  public 
highway  during  an  alarm  of  fire.  In  Fisher  v.  Boston,  104  Mass. 
87,  the  plaintiff  was  injured  by  the  bursting  of  hose  connected 
with  a  fire  engine,  which  was  alleged  to  have  been  defective,  and 
to  have  been  negligently  used  at  a  fire  by  members  of  the  fire 
department.  It  was  held  that  the  city  was  not  liable.  In  the 
opinion  it  is  said  that  ^^  in  the  absence  of  express  statute  therefor, 
municipal  corporations  are  no  more  liable  to  actions  for  injuries 
occasioned  by  reason  of  negligence  in  using  or  keeping  in  repair 
the  fire  engines  owned  by  them  than  in  the  case  of  a  town  house 
or  public  way."  See  Tainter  v.  Worcester,  123  Mass.  311.  The 
present  case,  we  think,  comes  within  the  general  doctrine  declared 
in  Hill  V.  Boston,  122  Mass.  344,  viz. :  "  That  no  private  action, 
unless  authorized  by  express  statute,  can  be  maintained  against  a 
city  for  the  neglect  of  a  public  duty  imposed  upon  it  by  law  for 
the  benefit  of  the  public,  and  from  the  performance  of  which 
the  corporation  receives  no  profit  or  advantage."  Judgment 
afiirmed.* 

*  Reported  in  161  Mass.  868;  87  K.  £.  Rep.  880. 
VOL.  X. —  86 
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1.  Municipal  corporationB — liability  for  negligence  of  fire  depart- 
ment.—  A  city  is  not  liable  for  the  negligence  of  a  fireman  engaged  in  the  line 
of  his  duty,  nor  for  injuries  resulting  from  defects  in  the  apparatus  for  extin- 
guishing fires.    Lawson  v.  aty  of  Seattle,  6  Wash.  184;  88  Pac.  Rep.  847. 

The  fire  boat  "  New  Yorker,"  belonging  to  New  York  city,  in  hastening  to 
reach  a  fire  opposite  pier  48,  East  river,  collided  with  a  barkentine  which  was 
properly  moored  to  the  dock.  At  the  time  of  the  collision  another  fire  boat 
was  already  at  work  on  the  fire.  Held,  that  the  urgency  created  by  the  duty  to 
extinguish  the  fire  was  not  so  extreme  as  to  excuse  the  ' '  New  Yorker's  "  failure 
to  exercise  reasonable  care.  Workman  v.  City  of  New  York,  68  Fed.  Rep. 
208.  Laws  of  New  York,  1882,  chapter  410,  section  27,  declares  that,  "for 
all  purposes,  the  local  administration  and  government  of  the  city  of  New 
York,  shall  continue  to  be  in,  and  to  be  performed  by,  the  corporation  afore- 
said," i.  e.,  the  mayor  and  aldermen.  Section  34  creates  "the  following  other 
departments" — among  them,  the  fire  department  —  and  the  act  declares  the 
powers  and  duties  of  these  departments  to  be  "  administrative  and  govern- 
mental." Held,  that  the  extinguishment  of  fires  is  a  work  of  local  administra- 
tion, within  the  meaning  of  the  statute,  and  as  such,  though  assigned  to  the 
fire  department  of  the  corporation,  is  a  duty  of  the  corporation,  to  be  per- 
formed by  that  department  as  its  agent,  and  that  the  corporation  is  liable  for 
a  tort  committed  by  its  agent  in  negligently  performing  such  duty;  and  is 
also  liable  as  "  owner  of  the  vessel "  under  the  maritime  law.  Ibid.  See, 
also,  Jenncy  v.  aty  of  Brooklyn,  120  N.  Y.  164;  24  N.  E.  Rep.  274. 

Where  a  judgment  had  been  obtained  against  a  fire  district  for  injuries 
resulting  from  the  conducting  of  electricity  into  a  house  by  means  of  one  of 
the  wires  in  the  district's  electric  fire-alarm  system,  it  cannot  be  said  that  the 
district  was  so  clearly  exempt  from  liability  for  negligence  of  that  sort  that  a 
settlement  of  the  claim  by  compromise  was  ultra  vires,  or  without  considera- 
tion.   Prout  V.  Pittsfield  Fire  District,  154  Mass.  460;  28  N.  E.  Rep.  679. 

2.  Liability  for  wrongful  arrest  by  policeman. — A  town  is  not  respon- 
sible for  an  unlawful  arrest  by  the  town  marshal,  since  in  making  arrests  he  ia 
acting  for  the  public,  and  is  not  the  agent  of  the  town.  Town  of  Laurel  v. 
Blue,  1  Ind.  App.  128;  27  N.  E.  Rep.  801;  Woodhull  v.  aty  of  New  York, 
76  Hun,  890;  28  N.  Y.  Supp.  120. 

8.  Liability  for  wrongful  dosing  of  circus  by  mayor  and  police. — 
Where  the  mayor  and  police  of  a  city  close  a  circus  that  is  being  held  on 
ground  claimed  to  have  been  dedicated  as  a  public  graveyard,  they  act  for  the 
city  in  its  governmental,  not  its  corporate,  capacity,  and  the  maxim  ''  respond- 
eat superior"  does  not  apply,  so  as  to  make  the  city  liable  in  damages  for  their 
action.     City  of  Eansas  City  v.  Lewen.  6  C.  C.  A.  627;  57  Fed.  Rep.  905. 

4.  Liability  for  negligence  in  erecting  a  market  house. —  Where  a 
city,  under  the  provision  of  its  charter,  erects  a  market  place,  it  is  exercising 
a  private  or  proprietary  right,  and  is  held  to  the  same  degree  of  care  in  the 
preparation  and  adoption  of  plans,  and  in  the  construction  thereof,  as  a  private 
corporation  or  individual,  and  liable  for  negligence  to  the  same  extent.  Bar- 
ron V.  City  of  Detroit,  94  Mich.  601;  64  N.  W.  Rep.  273. 

6.  Liability  of  county  for  neglect  in  care  of  JaiL — In  the  absence  of  a 
statute  imposing  such  liability,  a  coimty  is  not  liable  in  damages  for  the  failure 


Webb  v.  Spokaiib  Comrrr.  CSS 

bf  the  board  of  commissioiiers  to  keep  the  county  jail  in  a  pure  and  inhabit* 
able  condition,  though  the  board  may  be  required  by  statute  to  build  and  keep* 
the  Jail  in  repair.  Morris  v.  Switzerland  County,  181  Ind.  285;  81  N.  E. 
Rep.  77. 

€L  Bule  of  nonliability  of  municipal  corporation  for  negligence  in 
matters  of  public  concern. —  A  number  of  cases  in  these  reports  illustrate 
the  distinction  that  is  made  between  acts  and  undertakings  for  the  private 
advantage  of  the  corporation  and  such  as  are  performed  by  it  as  a  public  or 
governmental  agency.  A  city  has  been  held  not  liable  for  the  negligence  of 
those  in  charge  of  a  city  workhouse.  Curran  v.  City  of  Boston,  8  Am.  H.  R. 
&  Corp.  Rep.  180,  and  note.  Nor  for  negligence  in  the  erection  of  a  school 
house.  Howard  v.  City  of  Worcester,  4  Am.  R.  R.  &  Corp.  Rep.  270.  Nor 
for  the  negligence  of  a  city  jailer.  Davis  v.  City  of  Knozville,  6  Am.  R  R. 
A  Corp.  Rep.  160.  Nor  for  negligence  of  a  member  of  the  flr»  department. 
GiUespie  v.  City  of  Lincoln,  6  Am.  R.  R.  &  Corp.  Rep.  527.  Nor  for  negli- 
gence in  use  of  elevator  in  dty  hall.  Snyder  v.  City  of  St.  Paul,  7  Am.  R.  R. 
Si  Corp.  Rep.  122.  Further  illustrations,  with  some  exceptions  to  the  general 
doctrine,  will  be  found  in  the  notes  to  the  cases  cited. 


Wbbb  v.  Spokane  County. 
(Supreme  Court  of  Washington,  June  5,  1804.) 

GOUNTT  OOlCMIBfilONSRS.      POWEB  TO  CONTRACT  POB  BBRVICBS  BXTENDINO 

BSTOND  TENURE  OF  BOARD.  A  board  of  county  commissioners,  having  power 
to  contract  for  the  services  of  a  county  physician,  has  power  to  make  such 
contract  for  a  year,  though  the  members  of  the  board  are  about  to  go  out  of 
office  in  a  few  days. 

ACTION  by  W.  Q.  Webb  against  the  county  of  Spokane  on  & 
contract  for  medical  services.     Judgment  for  defendant. 
Plaintiff  appeals. 

W.  D.  Scott  and  Prather  dk  Dcmson^  for  appellant.  Fenton- 
(b  Henley  and  Z.  H,  Plattor,  for  respondent. 

Anders,  J.  On  January  4,  1892,  by  an  order  of  the  board  of 
county  commissioners  of  Spokane  county,  at  a  regular  session^ 
the  appellant  was  employed  as  county  physician  of  said  county 
for  the  term  of  one  year,  beginning  Februray  14,  1892,  and  end- 
ing February  14,  1893,  at  a  salary  of  $100  per  month.  On  Feb- 
ruary 11, 1892,  the  board  concluded  to  reconsider  and  annul  the 
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contract  with  the  appeUant,  and  to  receive  bids  for  county  physi- 
cian up  till  ten  o'clock  a.  m.,  Saturday,  February  13,  1892 ;  and 
on  February  25,  1892,  the  board  appointed  Dr.  Johnson  county 
physician  for  the  year  ending  February  25,  1893,  at  a  salary  of 
eighty-five  dollars  per  month.  Until  February  25,  1892,  the 
the  appellant  performed  the  duties  of  county  physician,  but  he 
was  then  requested  to  turn  over  to  Dr.  Johnson  all  medicines  and 
other  property  in  his  hands  belonging  to  the  county,  and  the 
flherifi  was  likewise  requested  to  proceed  and  take  possession  of 
and  deliver  the  same  to  said  Dr.  Johnson.  Some  time  after  Feb- 
ruary 14, 1893,  appellant  instituted  this  action  to  recover  the 
amount  which  he  claimed  to  be  due  under  his  said  contract  with 
the  said  board  of  commissioners.  The  complaint  sets  forth  the 
contract  alleged  to  have  been  entered  into  between  the  plaintiff 
and  the  defendant,  and  alleges  that  in  pursuance  of  said  employ- 
ment the  plaintiff  entered  upon  his  duties  as  such  county  physi- 
cian, and  performed  all  services  according  to  the  terms  of  said 
agreement  until  the  25th  day  of  February,  1892,  when  said  board 
of  county  commissioners,  without  cause,  discharged  the  plaintiff, 
and  refused  to  allow  him  to  perform  said  services  as  such  county 
physician;  and  that  during  all  of  said  time  the  plaintiff  was 
ready,  able  and  willing  to  perform  said  services  according  to  the 
terms  of  said  agreement  of  employment,  and  so  notified  said 
board  of  county  commissioners  It  is  further  alleged  that  the 
claim  sued  upon  was  presented  to  the  board  of  commissioners, 
and  payment  thereof  demanded  and  refused.  The  defendant 
answered  by  a  general  denial,  and  the  cause  proceeded  to  trial 
upon  the  issues  thus  raised.  After  the  plaintiff  had  introduced 
his  testimony,  the  court  ordered  a  nonsuit  on  motion  of  defend- 
ant, and  entered  judgment  for  costs  against  plaintiff,  to  reverse 
which  order  and  judgment  this  appeal  is  prosecuted. 

The  case,  as  presented  and  argued  by  counsel,  involves  but  one 
question  for  the  determination  of  this  court,  and  that  is,  was  there 
a  valid  contract  entered  into  by  and  between  the  appellant  and  the 
board  of  county  commissioners }  It  is  provided  by  statute  that 
*^  the  board  of  county  commissioners  of  the  several  counties  of 
this  state  are  vested  with  entire  and  exclusive  superintendence  of 
the  poor  of  their  respective  counties  "  (1  Hill's  Code,  §  3087),  and 
it  seems  to  be  conceded  by  the  respondent,  and  it  could  not  well 
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be  denied,  that  the  board  of  county  commissionere,  under  this  pro- 
yifiion,  had  a  right  to  provide  for  the  services  of  a  county  physi- 
cian by  contract.  But  it  is  contended  that,  inasmuch  as  the  term 
of  office  of  each  of  the  commissioners  with  whom  the  agreement 
was  made  expired  on  January  9,  1893,  they  had  no  authority  to 
enter  into  a  contract  extending  beyond  that  date,  and  that  such  a 
contract  is  contrary  to  public  policy  and  void.  This  identical  ques 
tion  arose  in  the  well-considered  case  of  Board  v.  Shields,  130  Did. 
6 ;  29  K.  E.  Bep.  386,  and  was  decided  adversely  to  the  respond- 
ent's contention.  In  that  case  the  board  of  commissioners  of 
Pulaski  county,  Ind.,  by  written  contract,  employed  the  appellee, 
Shields,  to  superintend  the  county  asylum  and  poor  farm  of  that 
county  for  the  term  of  five  years  from  April  1,  1884.  The  prin- 
cipal controversy  in  that  case,  as  in  this,  was  as  to  the  validity  of 
the  contract,  the  county  insisting  that  it  was  void ;  and  in  dis- 
cussing this  question  the  court  said :  '^  It  is  insisted,  however, 
that  this  contract  is  void  upon  other  grounds — that  it  is  in  con- 
travention of  public  policy,  for  the  reason  that  to  uphold  it  would 
put  it  in  the  power  of  one  board  of  commissioners  to  bind  the 
hands  of  its  successors ;  and  that  it  operates  as  an  unwarranted 
abridgment  of  the  *  administrative,  executive  and  legislative' 
powers  of  the  board.  The  first  of  the  reasons  assigned  rests  upon 
an  erroneous  conception  of  the  constitution  of  the  board  of  county 
commissioners ;  that  that  body  consists  of  a  series  or  succession  of 
boards,  one  following  the  other.  As  we  have  heretofore  said, 
the  board  of  commissioners  is  a  corporation  representing  the 
county.  From  a  legal  standpoint,  it  is  the  county,  as  is  said  in 
State  V.  Clark,  4  Ind.  315,  supra.  It  is  a  continuous  body. 
While  the  personnel  of  its  membership  changes,  the  corporation 
continues  unchanged.  It  has  'power  to  contract.  Its  contracts 
are  the  contracts  of  the  board,  not  of  its  members.  An  essential 
characteristic  of  a  valid  contract  is  that  it  is  mutually  binding 
upon  the  parties  to  it.  A  contract  by  a  board  of  commissioners, 
the  duration  of  which  extends  beyond  the  term  of  service  of  its 
then  members,  is  not,  therefore,  invalid  for  that  reason."  That  the 
law  is  correctly  stated  in  the  foregoing  quotation  seems,  to  our 
minds,  to  admit  of  no  donbt.  And  it  is  conceded  by  the  learned 
counsel  for  the  respondent  that  the  board  of  county  commissioners 
has  the  right  in  some  cases  to  enter  into  contracts  the  perform- 
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ance  of  which  would  extend  beyond  their  term  of  office,  snch  aa 
contract  for  the  erection  of  county  buildings ;  but  it  is  suggested 
that  such  contracts  are  founded  in  necessity,  and  not  in  principle. 
But  it  seems  to  us  that  such  contracts  are  in  fact  founded  in  prin- 
ciple, and  are  within  the  legitimate  powers  of  such  boards.  When 
the  board  of  commissioners  in  this  case  proposed  to  employ  the 
appellant  for  the  period  of  a  year,  and  he  accepted  such  proposal, 
it  contract  was  created  which  was  binding  upon  both  parties,  and 
<50uld  not  be  rescinded  at  the  mere  will  of  either.  McDaniel  v. 
Yuba  Co.,  14  Cal.  444.  For  aught  that  appears  the  agreement 
was  entered  into  in  good  faith,  and,  if  so,  it  ought  not  to  be  set 
aside  for  the  reasons  assigned.  The  judgment  is  reversed,  and 
the  cause  remanded  for  further  proceedings. 
DuNBAs,  Ch.  J.,  concurs. 

Stiles,  J.  I  concur  in  the  reversal,  because  the  contract  made 
with  appellant  was  reasonable  under  the  circumstances ;  but  I  do 
not  wish  to  be  understood  as  subscribing  in  full  to  the  doctrine 
enunciated  in  the  case  cited  from  Indiana. 

SooTT  and  Hoyt,  JJ.,  dissent.* 

Oounty  coxnmiMioners  —  i>ow8r  to  bind  ■ucceuors  by  nnftlriTig  con- 
tracts for  services  extending  beyond  the  life  of  the  board. —  In  BfilUkin 
▼.  Edgar  County,  142  111.  528;  82  N.  E.  Rep.  403,  it  is  held  that  the  Revised 
Statutes  of  Illinois,  1891,  chapter  107,  section  28,  which  authorizes  the  board 
of  supervisors  of  counties  to  **  appoint  a  keeper  of  the  poorhouse.  and  all  nec- 
essary agents  for  the  management  and  control  of  the  poorhouse  and  farm,  and 
prescribe  their  compensation  and  duties,"  do  not  empower  such  board,  the 
members  of  which  are  themselves  elected  annually,  to  contract  to  employ  a 
person  as  keeper  for  a  term  of  three  years. 

The  boards  of  county  commissioners  of  the  several  counties  of  Kansas  have 
exclusive  control  of  the  expenditures  accruing  either  in  the  publication  of 
delinquent  tax  lists,  treasurers'  notices,  or  other  county  printing,  and,  in  pur- 
suance of  this  power,  have  authority  to  designate  the  official  newspapers  of 
their  respective  counties,  but  such  designation  cannot  continue  for  a  longer 
period  than  one  year,  or  so  as  to  bind  or  tie  the  hands  of  their  successors  in 
office.  Shelden  v.  Board  of  Commissioners,  48  Kans.  856;  29  Pac.  Rep.  759. 
On  the  second  Monday  of  January  after  each  general  election  at  which  a  com- 
missioner has  been  elected,  the  board  of  county  commissioners,  as  an  organized 
body,  is  dissolved,  and  the  office  of  chairman  is  vacant,  and,  before  the  com- 
missioners can  transact  any  county  business  other  than  to  elect  a  chairman,  or 
fill  a  vacancy  in  the  office  of  a  commissioner,  the  board  must  be  again  organ- 

♦  Reported  in  87  Pac.  Rep.  382. 
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ized,  and  the  hands  of  such  new  board  or  organization,  as  to  the  designation 
of  the  official  newspaper  of  the  county,  are  not  tied  by  a  prior  order  of  the  pre- 
ceding board  of  county  commissioners.    Ibid. 

In  Board  of  Commissioners  v.  Taylor,  1  Am.  R.  R.  <fe  Corp.  Rep.  496,  it  was 
held  by  the  Supreme  Court  of  Indiana  that  a  contract  made  by  a  board  of 
county  commissioners,  which  was  reorganized  annually,  by  which  an  attorney 
was  employed  for  three  years,  was  against  public  policy  and  void.  In  the 
later  case  of  Board  of  Commissioners  v.  Shields,  180  Ind.  6;  29  N.  E.  Rep.  385, 
which  is  referred  to  and  stated  in  the  principal  case,  the  Taylor  case  is  not  over- 
ruled, but  a  distinction  is  made  between  a  contract  for  the  services  of  an  attorney 
and  for  the  services  of  a  superintendent.  The  court,  referring  to  the  Taylor 
case,  says:  "  It  is  not  necessary  that  we  here  express  either  approval  or  disap- 
proval of  that  case  as  applied  to  the  facts  then  before  the  court.  It  is  enough 
to  say  that  one  fact,  which  no  doubt  had  great  weight  in  leading  the  court  to 
the  conclusion  reached,  does  not  exist  in  this  case.  The  contract  there  involved 
was  for  the  employment  of  a  county  attorney  or  attorneys  who,  by  virtue  of 
such  employment,  would  be  the  attorneys  for  the  board.  The  relations  exist- 
ing between  the  attorney  and  his  client  are  unlike  those  ordinarily  existing 
between  employer  and  employee.  They  are  of  an  intimate  and  confidential 
character.  The  attorney,  instead  of  acting  under  the  direction  and  instruction 
of  his  client,  is  himself  largely  the  adviser  and  instructor.  One  of  the  princi- 
pal duties  imposed  upon  him  by  his  employment  is  to  advise  as  to  the  law. 
There  Is,  therefore,  much  reason  in  holding  that  the  board,  as  personally  con- 
stituted, should  be  at  all  times  free  to  select  its  own  confidential  legal  adviser." 


Dailet  et  al.  v.  State. 
(Supreme  Court  of  Ohio,  May  21,  1894.) 

1.  Stbbsts  and  highways.  Rights  of  abutting  owneb  in  shade  trees. 
An  owner  of  land  adjoining  a  public  highway,  whose  title  extends  to  the 
center  of  the  road,  who  has  cultivated  shade  trees,  planted  partly  on  his  own 
land  and  partly  in  the  line  of  the  highway,  within  the  bounds  of  his  deed,  has 
a  property  interest  in  such  trees,  and  the  right  to  their  enjoyment,  subject 
only  to  the  convenience  of  public  travel. 

2.  Indictment  against  employees  of  telegraph  company  for  injury 

TO  SHADE  TREES.  RiGHTS  OF  TELEGRAPH  COMPANY  IN  STREET.  The  legisla- 
ture may  authorize  the  construction  of  a  telegraph  line  by  a  telegraph  com- 
pany upon  a  public  highway,  in  such  manner  as  not  to  incommode  the  public 
in  the  use  of  such  highway,  but  authority  so  given  does  not  empower  such 
company  to  injure  the  property  of  an  adjoining  landowner,  nor  to  appropri- 
ate any  of  his  property  rights  in  the  highway,  except  upon  the  condition  that 
compensation  be  first  made,  nor  is  warrant  given  to  injure  such  property,  nor 
to  appropriate  such  property  rights,  without  compensation,  by  the  act  of 
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congress  of  July  24,  1866,  known  as  section  6368  et  seq.  of  the  Revised  Stat- 
utes of  the  United  States. 

3.  The  property  right  of  such  owner  in  trees  thus  cultivated  by  him  is  a 
proper  subject  of  legislation  for  its  protection,  and  one  who,  having  knowl- 
edge of  the  rights  of  such  landowner  in  the  trees,  proceeds,  against  the  pro- 
test of  such  owner,  heedlessly,  recklessly  and  carelessly  to  injure  them,  may 
be  prosecuted,  under  section  6880  of  the  Revised  Statutes,  for  a  wrongful 
injury  to  property. 

4.  Effect  of  laches  of  owner.  The  simple  fact  that  the  landowner  did 
not,  at  the  time  the  telegraph  line  was  built,  although  aware  of  the  purpose 
to  build,  object  and  prevent  its  construction  by  injunction  proceedings,  will 
not  estop  him,  after  the  expiration  of  ten  years  from  the  date  of  such  con- 
struction, from  asserting  his  property  interest  in  the  highway  and  in  the  trees 
growing  upon  and  in  front  of  his  premises. 

AT  the  September  term,  1892,  of  the  Court  of  Common  Pleas 
of  Portage  county,  the  plaintiffs  in  error,  R.  J.  Dailey, 
William  Donahue,  Edward  Lingle  and  S.  W.  Kennedy,  were 
tried  upon  an  indictment  which  charged  that  on  the  22d  of  Sep- 
tember, 1892,  they  "  wrongfully,  unlawfully,  and  without  lawful 
authority,  did  injure  eight  maple  trees,  the  property  of  one  E.  E. 
Taylor,  standing  and  growing  upon  land  not  that  of  said  R.  J. 
Dailey,  William  Donahue,  Edward  Lingle,  and  S.  W.  Kennedy, 
nor  of  each,  either,  nor  of  any  of  them,  by  cutting  and  severing 
from  said  trees,  and  from  each  and  all  of  them,  certain  limbs  and 
branches  belonging  thereto,  and  by  otherwise  injuring  and  defac- 
ing each  and  all  of  said  trees  and  the  bark  thereof,  contrary  to 
the  form  of  the  statute,"  etc.  The  record  shows  that  E.  E.  Tay- 
lor owned  lands  adjoining  and  to  the  center  of  a  public  highway. 
The  road  was  about  sixty-six  feet  in  width,  and  had  been  estab- 
lished for  over  fifty  years.  His  frontage  was  about  one-third  of 
a  mile.  The  trees,  some  sixty  in  number,  were  planted  by  Mr, 
Taylor  about  forty  years  since,  chiefly  inside  of  the  fence  which 
was  on  the  line  of  the  highway.  In  the  year  1882,  a  telegraph 
company,  without  obtaining  consent  of  Mr.  Taylor,  or  in  any  way 
appropriating  a  riglit  to  do  so,  erected  its  line  upon  the  highway 
in  front  of  his  premises,  placing  the  poles  from  twelve  to  sixteen 
feet  from  the  fence  line.  The  poles  were  about  130  feet  apart, 
and  on  them  were  fastened  cross  arms  six  feet  in  length,  upon 
which  were  stretched  fourteen  wires.  The  defendants  (now 
plaintiffs  in  error)  were  employees  of  the  Postal  Telegraph  Cable 
Company,  and  acted  under  orders  from  the  company  in  cutting 
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the  trees.  At  the  time  of  the  occurrence,  Mr.  Taylor  objected, 
telling  the  men  that  the  trees  were  his,  as  the  owner  of  adjoining 
lands ;  that  they  had  no  right  to  cnt  them  ;  and  ordered  them  to 
desist.  They  replied  that  the  branches  interfered  with  the  work- 
ing of  the  line ;  that  they  had  been  directed  to  trim,  and  would 
do  so.  The  trimming  marred  the  symmetry  of  the  trees,  tended 
to  make  them  one-sided,  and  injured  them.  The  Postal  Tele^ 
graph  Cable  Company,  which  now  operates  the  line,  is  a  corpora- 
tion, organized  under  the  laws  of  the  state  of  New  York  in  the 
year  1886,  having  lines  extending  through  many  of  the  states, 
and  into  Canada.  On  March  17,  1886,  the  company  filed  with 
the  postmaster-general  of  the  United  States  its  acceptance,  by 
resolution  duly  adopted,  of  the  requirements  of  section  5263  et 
seq.  of  the  Beyised  Statutes  of  the  United  States,  and  of  all  the 
restrictions  and  obligations  required  by  law,  in  order  to  make  its 
line  an  instrument  of  interstate  commerce.  When  the  company 
took  possession  of  this  line  does  not  appear.  The  defendants 
were  found  guilty.  Sentence  followed,  which,  upon  error  to  the 
Circuit  Court,  was  affirmed.  To  reverse  these  judgments,  the 
present  proceeding  in  error  is  brought. 

• 

Wolf  <&  Moore  and  /.  T.  SiddaU^  for  plaintiffs  in  error.    E. 
T.  Hcmaehncm^  Prosecuting  Attorney^  for  the  state. 

Spsas,  J.  {after  stating  the  fa^ts).  The  conviction  was  had 
under  section  6880  of  the  Bevised  Statutes,  which  provides  that 
**  whoever  wrongfully,  and  without  lawful  authority,  cuts  down 
or  destroys,  or  by  girdUng,  or  any  other  means,  injures  any  vine, 
brush,  shrub,  sapling  or  tree,  standing  or  growing  upon  land  not 
his  own,  or  severs  from  the  land  of  another,  or  injures  or  destroys 
any  product  standing  or  growing  thereon,  or  other  thing  attached 
thereto,  shall  be  fined  in  any  sum  not  more  than  one  hundred 
and  fifty  dollars,  or  imprisoned  not  more  than  thirty  days,  or 
both." 

Objection  was  made  at  the  trial  to  the  admission  of  any  evi- 
dence under  the  indictment.  Exceptions  were  also  taken  to  the 
refusal  to  charge  divers  propositions  tendered  by  counsel  for 
defendants.  But  the  principal  question  in  the  case  is  raised  by 
VOL,  X. —  87 
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the  exception  to  the  following  instruction,  given  by  the  court  to 
the  jury,  viz. :  ^^  Upon  the  question  as  to  the  rights  of  the  tele^ 
graph  company,  the  court  says  to  you  that  at  the  time  of  the  erec- 
tion of  the  poles  and  the  construction  of  the  telegraph  line, 
whether  in  1882  or  1884,  the  land  upon  which  this  highway  was 
situated  was  the  property  of  Mr.  Taylor,  subject  to  the  right  of 
way  for  public  use  for  highway ;  that  is,  for  travel  and  keeping 
it  in  repair  as  a  highway.  As  between  Mr.  Taylor  and  other  indi- 
viduals or  corporations,  it  could  be  used  for  no  other  purpose 
without  entitling  him  to  compensation  for  such  use;  and  the 
entry  of  this  telegraph  company  upon  his  land  without  compensar 
tion  to  him,  or  without  an  agreement  between  him  and  such  cor* 
poration,  if  you  find  this  corporation  did  so  enter,  was  not  a 
rightful  entry  or  occupancy ;  and  as  to  the  trees  growing  upon 
this  land  at  the  time  such  company  constructed  its  lines,  as 
between  him  and  such  corporation,  he  had  the  right  to  have  the 
trees  remain  and  grow  there  without  injury,  whether  such  injury 
was  necessary  or  not.  to  the  use  of  the  lines  of  such  telegraph  com- 
pany. The  United  States  could  not,  nor  has  it  attempted  to  take 
away  by  any  statute  that  right.  Mr.  Taylor's  right  to  maintain 
the  trees  in  the  ordinary  way  was  ai^  absolute  right,  and  this  right 
could  be  taken  from  him  in  no  way  untU  such  time  as  they 
acquired  the  right  to  maintain  such  lines  by  prescription,  which 
means  actual  occupancy  for  twenty-one  years  or  more,  or  by 
appropriation  or  agreement ;  and  for  this  company,  by  its  agents, 
without  first  acquiring  the  right,  to  enter  upon  this  land,  and  to 
cut  the  trees  growing  thereon,  would  be  proceeding  without  law- 
ful authority.*'  If  this  instruction  is  wrong,  the  conviction  can- 
not stand.  It  is  maintained  by  the  plaintiffs  in  error  that  the 
charge  is  erroneous  because  the  Postal  Telegraph  Cable  Company 
derived  authority  by  force  of  section  3454  et  seq.  of  the  Revised 
Statutes  of  Ohio,  and  of  section  5263  et  seq.  of  the  Revised  Statutes 
of  the  United  States  (by  which  its  line  is  made  an  instrument  of 
interstate  commerce),  to  enter  upon  and  occupy  the  highway  for  its 
telegraph  line,  and  was,  therefore,  rightfully  there  for  the  pur- 
pose of  its  business ;  and  that,  as  it  appears  that  what  was  done 
by  the  employees  of  the  company  in  the  way  of  trimming  the 
trees  of  Mr.  Taylor  was  done  to  prevent  the  branches  from  inter- 
fering with  the  operation  of  the  telegraph  line,  their  acts  could 
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not  be  in  violation  of  any  right  of  Mr.  Taylor,  inasmnch  as  he 
«ould  not  be  possessed  of  any  right  to  intrude,  by  growing  trees 
or  otherwise,  apon  the  right  of  occupancy  and  vm  thuB  acquired 
and  enjoyed  by  the  company.  Such  acts  wonld  not  be,  within 
the  meaning  of  our  criminal  statute,  wrongful ;  nor  could  the 
land,  as  respects  the  company  thus  rightfully  in  occupancy  of  the 
highway,  be  esteemed  the  land  of  another,  within  the  meaning  of 
section  6880.  The  sections  of  the  Ohio  statutes  cited  give  author- 
ity to  any  magnetic  telegraph  company  to  construct  telegraph 
lines  from  point  to  point  along  and  upon  any  of  the  public  roads 
and  highways,  etc.,  but  the  same  shall  not  incommode  the  public 
in  the  use  of  such  highway.  Any  such  company  may  enter  upon 
any  land,  whether  held  by  an  individual  or  a  corporation,  and 
whether  acquired  by  purchase  or  by  appropriation,  for  the  pur- 
pose  of  maLg  priiminary  examinations  and  surveys,  wiUi  the 
view  to  the  location  of  lines  of  magnetic  telegraph,  and  may 
appropriate  so  much  thereof  as  may  be  deemed  necessary  for  the 
erection  and  maintenance  of  its  poles,  piers,  abutments,  wires  and 
other  necessary  fixtures,  and  for  stations,  and  the  right  of  way 
over  such  lands  and  adjacent  lands  sufficient  to  enable  it  to  con- 
atruct  and  repair  its  lines ;  but  no  such  company  shall,  without  the 
consent  of  the  owner  thereof  in  writing,  enter  any  building  or 
edifice,  or  use  or  appropriate  any  part  thereof,  or  erect  any  tele- 
graph pole,  pier  or  abutment  in  any  yard,  or  in  any  inclosure 
within  which  an  edifice  is  situate,  nor  erect  any  telegraph  pole,  pier, 
abutment,  wires  or  other  fixtures  so  near  to  an  edifice  as  to  occa* 
irion  injury  thereto,  or  risk  of  injury  in  case  such  pole,  pier  or 
abutment  be  overthrown,  nor  injure  or  destroy  any  fruit  or  orna- 
mental tree.  The  sections  of  the  United  States  statutes  cited 
give  to  any  telegraph  company  organized  under  the  laws  of  any 
state  the  right  to  construct,  maintain  and  operate  lines  of  tele- 
graph over  and  along  any  of  the  military  or  post  roads  of  the 
United  States,  but  the  lines  must  not  interfere  with  the  ordinary 
travel  on  such  roads ;  and,  before  any  company  can  exercise  any 
of  the  powers  or  privileges  conferred,  such  company  shall  file  its 
written  acceptance  with  the  postmaster-general  of  the  restrictions 
and  obligations  required  by  law.  A  later  section  declares  ^^  that 
all  public  roads  and  highways,  while  kept  up  and  maintained 
as    such,    are    hereby    declared    to    be    post    routes."     It   is 
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apparent  that  the  only  luuitation  expressed  upon  the  right 
to  maintain  lines  of  telegraph  upon  the  public  highways 
is  that  they  shall  be  so  constructed  as  not  to  interfere  with  the 
public  use  of  the  highway.  But  the  statute  nowhere  undertakes 
to  deal  with  the  private  right  of  ownership  in  the  highways,  and 
the  question  arises  whether  it  was  the  legislative  purpose  to  give 
rights  to  telegraph  companies  inconsistent  with  the  rights  of 
the  owner  of  adjoining  lands  in  the  highways. 

Whatever  may  be  the  rule  in  other  states,  we  have  supposed 
that  the  question  of  the  right  in  the  highway  of  a  landowner 
whose  title  extends  to  the  center  of  the  road  is  not  an  open  one 
in  Ohio.  The  question  has  been  the  subject  of  adjudication  in  a 
score  of  cases  decided  by  this  court,  notably  in  the  following : 
Bingham  v.  Doane^  9  Ohio,  167 ;  Crawford  v.  Delaware,  7  Ohio 
St.  469  ;  Kailroad  Co.  v.  Cumminsville,  14  Ohio  St.  523 ;  Hatch 
V,  Eailroad  Co.,  18  Ohio  St.  123 ;  McClelland  v.  Miller,  28  Ohio 
St.  502 ;  Eaih-oad  Co.  v.  Williams,  35  Ohio  St.  168 ;  Raflroad 
Co.  V.  O'Hara,  48  Ohio  St.  343 ;  28  N.  E.  Eep.  175.  Perhaps 
the  principle  h  not  better  stated  than  in  Bailroad  Co.  v.  Williams, 
supra  (opinion  by  Gilmobe,  Ch.  J.),  as  follows :  "  As  between  the 
public  and  the  owner  of  land  upon  which  a  common  highway  is 
established,  it  is  settled  that  the  public  has  a  right  to  improve  and 
use  the  public  highway  in  the  manner  and  for  the  purposes  con- 
templated  at  the  time  it  was  established.  The  right  to  improve 
includes  the  power  to  grade,  bridge,  gravel  or  plank  the  road  in 
such  a  manner  as  to  make  it  most  convenient  and  safe  for  use  by 
the  public  for  the  purposes  of  travel  and  transportation  in  the 
customary  manner,  which  is  well  understood  to  be  by  the  locomo- 
tion of  man  and  beast  and  by  vehicles  drawn  by  animals,  without 
fixed  tracks  or  rails  to  which  such  vehicles  are  confined  when  in 
motion.  These  constitute  the  easement  which  the  public  acquires 
by  appropriating  land  for  the  right  of  way  for  a  highway,  and 
these,  in  legal  contemplation,  are  what  the  owner  is  to  receive 
compensation  for  when  his  land  is  appropriated  for  this  purpose. 
The  fee  of  the  land  remains  in  the  owner.  He  is  taxed  upon  it ; 
and,  when  the  use  or  easement  in  the  public  ceases,  it  reverts  to 
him,  free  from  incumbrance.  In  the  exercise  of  the  right  of  emi- 
nent domain,  the  state,  through  the  general  assembly,  may  deler 
gate  to  a  railroad  corporation  the  power  to  appropriate  a  right  of 
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"way  for  its  road  along  and  upon  a  public  highway.  *  *  ♦ 
In  Buch  case,  the  rights  of  the  public  and  the  rights  of  the  owner 
are  entirely  distinct ;  and  the  consent,  express  or  implied,  of  one 
to  the  appropriation,  would  not  bind  or  affect  the  rights  of  the 
other.  *  *  *  The  railroad  conapany,  by  occupying  the  high- 
way, constructing  its  track  and  operating  its.  trains  thereon  by 
steam  motive  power,  completely  diverted  the  highway  from 
the  uses  and  purposes  for  which  it  was  established.  This  new  use 
to  which  the  highway  has  been  diverted  imposes  burdens  on 
the  land  that  are  entirely  different  from  and  in  addition  to  those 
that  were  imposed  by  the  highway.  The  right  to  so  divert  the 
use  and  impose  additional  burdens  on  the  land  could  only  be 
acquired  by  the  corporation  by  agreement  with  the  owner,  or  by 
appropriating  and  making  compensation  therefor  in  the  mode 
prescribed  by  law."  Applying  the  doctrine  of  this  holding  to  the 
case  at  bar,  it  is  manifest  that  the  learned  trial  judge  did  not  err 
in  his  charge  bearing  upon  the  property  right  of  Mr.  Taylor  in 
the  highway,  but  that,  on  the  contrary,  the  law  upon  that  subject 
was  correctly  stated  to  the  jury ;  and,  if  right  upon  that  point, 
the  result  would  seem  to  follow,  as  further  charged  by  the  jjidge, 
that  the  landowner  ^'  had  the  right  to  have  the  trees  remain  and 
grow  there  without  injury,  whether  such  injury  was  necessary  or 
not  to  the  use  of  the  lines  of  such  telegraph  company."  The 
rule  of  law  rests  upon  the  clear  ground  that  the  appropriation  of 
the  public  highways  for  the  purpose  of  telegraph  lines  was  a  new 
use.  The  highways  were  originally  dedicated  for  the  purposes 
of  public  travel,  and  not  for  the  purpose  of  telegraph  lines. 
Hence  the  new  use  imposed  an  additional  burden.  The  statutes 
of  Ohio  grant  to  telegraph  companies  secondary  and  subordinate, 
rather  than  co-ordinate,  rights  with  travelers,  which  fact  is  appar- 
ent in  the  provision  that  the  lines  are  to  be  so  constructed  as  not 
to  interfere  with  the  public  use  of  the  highways.  Cincinnati 
Inclined  Plane  Ey.  Co.  v.  Telegraph  Assn.,  48  Ohio  St.  390 ;  27 
N.  E.  Rep.  890.  The  presence  in  the  statute  of  provision  for  the 
protection  of  private  rights  where  lines  are  built  on  private  lands, 
and  the  absence  of  such  provision  where  the  highways  are  used, 
is  strong  indication,  as  it  seems  to  us,  that  the  purpose  was  to 
avoid  any  interference  with  the  rights  of  the  adjoining  land- 
owners ;  and  the  conclusion  seems  inevitable,  taking  the  language 
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df  the  entire  statute  upon  the  sabject,  that,  whatevw  grant  of 
right  in  the  highways  is  given  telegraph  companies  as  against  the 
public,  no  right  is  attempted  to  be  given  them  as  against  individ- 
uals. The  question  of  legislative  power,  therefore,  to  authorize 
a  telegraph  company  to  take  the  interest  of  the  adjoining  land- 
owner in  the  highyiray  without  compensation,  need  not  be  consid- 
ered. It  follows  that,  before  the  telegraph  company  could  poe^ 
aess  a  right  in  such  measure  as  to  interfere  with  the  right  of  the 
landowner  in  the  highway,  it  would  be  required  to  acquire  that 
right  in  some  one  of  the  ways  known  to  the  law.  It  is  not  pre- 
tended that  any  such  method  has  been  resorted  to.  Hence  the 
entry  upon  the  land  by  the  company  was,  as  to  such  right,  not  a 
rightful  entry.  There  was  no  error,  therefore,  in  the  trial  judge 
giving  the  instruction  upon  that  subject  already  quoted. 

The  court  also  said  to  the  jury  ^^  that  in  doing  these  acts,  if 
these  men,  in  good  faith,  honestly  thought  from  the  circumstances 
that  they  had  the  right  to  cut  the  trees  as  they  did,  they  could 
not,  within  the  meaning  of  the  law,  be  held  to  be  guilty  of  a  crime 
in  this  case,  even  though  they  had  no  right  or  lawful  authority  so 
to  do.  However,  if  you  find  they  acted  heedlessly,  reckle^y 
and  carelessly,  without  honestly  believing  they  had  the  right  to 
do  it,  then,  as  to  this  branch  of  the  case,  they  would  be  liable." 
And  this  is  assigned  as  error,  because,  as  is  urged,  if  the  defend- 
ants honestly,  though  mistakenly,  believed  they  had  a  right  to 
cut  the  trees,  the  question  of  recklessness  would  not  enter  into 
the  consideration,  and  they  could  not  be  guilty.  We  see  no  error 
in  this  instruction  to  the  jury.  Indeed,  it  is  probably  more  favor- 
able to  the  defendants  than  they  could  well  ask.  If,  with  the 
information  from  Mr.  Taylor  as  to  his  ownership  of  the  land  and 
of  the  trees,  and  in  the  face  of  his  protest,  they  chose  to  go  on 
and  do  the  injury  complained  of,  it  was  for  the  jury  to  say 
whether  or  not  they  acted  "  heedlessly,  recklessly  and  carelessly," 
and  if  they  did  so  act,  then  the  cutting  was  "  wrongful,"  within 
the  meaning  of  the  statutes.  That  the  cutting,  if  it  injured  the 
trees,  would  inflict  pecuniary  injury  on  Mr.  Taylor,  was  apparent 
on  the  face  of  things.  The  trees  were  of  value  to  the  enjoyment 
of  the  property.  Not  only  as  a  matter  of  sentiment  on  the  part 
the  owner,  who  had  planted  them,  and  had  watched  their  growth 
for  near  half  a  century,  but  as  an  improvement  which  added 
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money  value  to  the  farm,  had  Mr.  Taylor  an  interest  in  preserv* 
ing  them  from  injury,  and  in  invoking  the  aid  of  the  criminal 
law,  where  the  superior  force  of  the  telegraph  company  made  it 
impracticable  for  him  to  personally  protect  his  own.  That  too 
was  the  time  for  him  to  stand  for  his  own.  The  right  in  the 
company,  if  it  existed,  to  set  poles  as  near  as  130  feet  from  one 
another,  with  cross  arms  six  feet  in  length,  and  to  put  upon  them 
fourteen  wires,  implied  the  right  to  place  the  poles  as  near 
together  as  the  company  might  desire,  and  to  put  on  them  cross 
arms  of  any  length,  and  string  a  corresponding  number  of  wires ; 
and  if  there  was  the  right  to  cut  branches  where  necessary  to  the 
working  of  the  line,  there  would  arise  an  equal  right  to  cut  down 
the  trees  themselves  in  case  a  like  necessity  appeared.  The  land- 
owner made  resistance  so  soon  as  his  property  rights  were  directly 
assailed,  but  did  not  resist  any  too  soon. 

It  is  contended  that  the  claim  of  the  telegraph  company  to  law- 
ful possession  as  an  instrument  of  interstate  commerce  is  sus- 
tained by  the  holding  of  the  Supreme  Court  in  PensacolaTel.  Co. 
V.  W.  U.  Tel.  Co.,  96  U.  8.  1.  In  that  case  it  is  held  that  the 
powers  conferred  upon  congreiss  to  regulate  commerce  among  the 
several  states  and  to  establish  postolfices  and  post  roads  are  not 
confined  to  the  instrumentalities  of  commerce  or  of  the  postal 
service  known  or  in  use  when  the  Constitution  was  adopted,  but 
keep  pace  with  the  progress  of  the  country,  and  were  intended 
for  the  government  of  the  business  to  which  they  relate  at  all 
times  and  under  all  circumstances,  and  it  is  the  duty  of  congress 
to  take  care  that  intercourse  among  the  states  and  the  transmis- 
sion of  intelligence  are  not  obstructed  or  unnecessarily  incum- 
bered by  state  legislation ;  and,  further,  that  the  act  of  July  24, 
1866  (section  5263  et  seq.),  which  declares  that  the  erection  of 
telegraph  lines  shall,  as  against  state  interference,  be  free  to  all 
who  accept  its  terms  and  conditions,  and  that  a  telegraph  com- 
pany of  one  state  shall  not,  after  accepting  them,  be  excluded  by 
another  state  from  prosecuting  its  business  within  her  jnrisdic- 
tion,  is  a  legitimate  regulation  of  commercial  intercourse  among 
the  states,  and  is  not  limited  in  its  operation  to  such  military  and 
post  roads  as  are  upon  the  public  domain ;  and,  as  conclusion, 
that  the  statute  of  Florida,  so  far  as  it  grants  to  the  Pensacola 
company  the  exclusive  right  of  establishing  and  maintaining  lines 
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of  electric  telegraph  as  therein  specified,  is  in  conflict  with  that 
act,  and,  therefore,  inoperative  as  against  a  corporation  of  another 
state  entitled  to  the  privileges  which  that  act  confers ;  and,  fur- 
ther, that  a  telegraph  company  of  another  state,  which  has  secured 
the  right  of  way  by  private  arrangement  with  the  owner  of  the 
land,  and  duly  accepted  the  restrictions  and  obligations  required 
by  that  act,  cannot  be  excluded  by  the  Pensacola  company.  But 
this  is  very  far  from  holding  that  a  telegraph  company  which 
accepts  the  terms  of  the  United  States  statute  thereby  acquires 
any  right  as  against  the  individual  property  right  of  the  citizen. 
True,  the  holding  is  that  the  telegraph  is  an  instrument  of  inter- 
state commerce;  that  telegraph  companies  are  subject  to  the 
regulating  powers  of  congress,  in  respect  to  their  foreign  and 
interstate  business ;  and  that  such  a  company  occupies  the  same 
relation  to  commerce  as  a  carrier  of  messages  that  a  railroad  com- 
pany does  as  a  carrier  of  goods.  But  how  does  this  advance  the 
argument  ?  It  is  made  plain,  we  think,  by  what  has  preceded, 
that  the  state  cannot  grant  to  a  railroad  company  any  right  in  a 
public  highway  which  invades  the  individual  right  of  the  owner 
of  adjoining  land.  Such  right  may  be  acquired  by  due  process 
of  law ;  it  cannot  be  legally  seized  by  brute  force.  It  is  to  be 
noted,  also,  that  the  Western  Union  Company,  whose  right  is  vin- 
dicated by  the  decision  cited,  "  had  secured  a  right  of  way  by 
private  arrangement  with  the  owner  of  the  land,"  and  hence  the 
property  rights  of  the  citizen  were  in  no  way  involved  in  the  case. 
So  solicitous,  however,  was  the  eminent  jurist  who  wrote  the  opin- 
ion (Chief  Justice  Waite)  that  no  unwarranted  impression  should 
be  created,  that  he  took  pains  to  guard  against  it,  when  speaking 
of  the  statute,  by  use  of  the  following  language :  '^  It  gives  no  for- 
eign corporation  the  right  to  enter  upon  private  property  without 
the  consent  of  the  owner  and  erect  the  necessary  structures  for  its 
business ;  but  it  does  provide  that  whenever  the  consent  of  the 
owner  is  obtained,  no  state  legislation  shall  prevent  the  occupation 
of  post  roads  for  telegraph  purposes  by  such  corporations  as  are  will- 
ing to  avail  themselves  of  its  privileges.  *  *  *  Jf o  question 
arises  as  to  the  authority  of  congress  to  provide  for  the  appropri- 
ation of  private  property  to  the  uses  of  the  telegraph,  for  no  such 
attempt  has  been  made.  The  use  of  public  property  alone  is 
granted.     If  private  property  is  required,  it  must,  so  far  as  the 
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present  legifilation  is  concerned,  be  obtained  by  priyate  arrange- 
ment with  its  owner.  No  compulsoiy  proceedings  are  authorized. 
State  sovereignty  under  the  Constitution  is  not  interfered  with. 
Only  national  privileges  are  granted."  It  is  manifest  that  the 
case  is  not  an  authority  supporting  the  contention  of  the  plaintiff 
in  error. 

Beyond  this,  it  is  urged  that  by  not  resisting  the  erection  of  the 
poles  and  the  stringing  of  the  wires  when  the  line  was  placed 
along  the  highway  some  ten  years  before,  Mr.  Taylor  is  in  some 
way  estopped  from  now  asserting  his  private  rights,  and  hence  it 
could  not  be  made  a  criminal  offense  to  invade  those  rights. 
Goodin  v.  Canal  Co.,  18  Ohio  St.  169,  is  cited  in  support  of  this 
contention.  The  doctrine  of  the  Goodin  case  was  held  in  [Rail- 
road Co.  V.  Robbins,  36  Ohio  St.  483,  to  "  rest  upon  its  own  pecul- 
iar facts,  and  is  not  to  be  extended ; "  and  in  the  recent  case  of 
RaUroad  Co.  v.  Perkins,  49  Ohio  St.  331 ;  81  K.  E.  Eep.  350,  it 
is  again  observed,  respecting  the  same  case,  that  '^  what  is  there 
said  must  be  confined  to  the  facts  of  that  case."  If,  however, 
the  doctrine  of  the  Goodin  case  be  at  all  applicable  to  the  facts  of 
the  case  at  bar,  it  would  only  prevent  a  proceeding  on  the  part  of 
the  landowner  to  compel  a  removal  of  the  line.  It  could  not 
work  a  transfer  of  the  right  of  the  landowner  in  the  road  to  the 
telegraph  company.  That  result,  by  reason  of  mere  acquiescence, 
could  not  be  accomplished  short  of  twenty-one  years.  The  pri- 
vate right,  therefore,  would  not  be  extinguished;  and,  if  not 
extinguished,  that  property  right  was  still  susceptible  of  protec- 
tion by  the  criminal  law.  But,  aside  from  this,  even  if  the  Goodin 
case  applies  here,  why  should  the  landowner  be  estopped  ?  The 
holding  in  the  Goodin  case  proceeds  upon  the  theory  that  the 
owners  must  have  been  fully  aware  of  the  appropriation  proceed- 
ings, and  that  their  property  was  being  seized  and  despoiled,  and 
upon  the  additional  fact  that  large  sums  had  been  expended  on 
the  faith  of  their  apparent  acquiescence.  In  the  case  at  bar  it  is 
not  shown  that  at  the  time  of  the  erection  of  the  telegraph  line 
the  danger  of  interference  with  or  injury  to  private  property  was 
apparent,  nor  that  expense  has  been  incurred  relying  upon  appar- 
ent acquiescence,  nor,  indeed,  that  any  large  sum  has  been 
expended  at  all. 
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Our  concluBion  is  that  the  owner  of  the  adjoining  land  was  the 
owner  of  the  trees,  and  had  the  right  to  their  fall  enjoyment, 
subject  only  to  the  convenience  of  public  travel ;  that  his  prop- 
erty in  the  trees  was  a  legitimate  subject  of  protection  by  state 
legislation,  and  that  the  criminal  arm  of  the  law  was  properly 
invoked  for  his  protection.  Other  questions  are  argued,  but  we 
find  none  presented  by  the  record  of  sufficient  gravity  to  justify 
the  use  of  time  and  space  in  their  discussion.  Judgment 
affirmed.* 

Electric  wires  in  streets — cutting  sliade  trees  to  acconunodate  — 
rights  of  abutters. —  A  telephone  company,  invested  with  the  power  of 
eminent  domain,  and  authorized  by  law  to  erect  poles  and  stretch  wires 
through  the  streets  of  a  city,  was  required  by  ordinance  to  move  its  poles  and 
wires  from  a  street  to  the  adjoining  sidewalk.  In  doing  so,  it  was  necessary 
to  trim  certain  trees,  and  this  was  done  by  the  servants  of  the  company,  under 
the  direction  of  a  city  officer.  Held,  that  the  company  was  not  liable  therefor 
to  an  action  of  trespass  by  the  owner  of  the  trees,  since  the  act  was  done  under 
lawful  authority.  Southern  Bell  Tel.  &  Tel.  Co.  v.  Constantlne,  9  C.  C.  A. 
859;  61  Fed.  Rep.  61. 

As  to  the  rights  and  remedies  of  abutting  owners  with  respect  to  shade  trees 
in  front  of  thdr  property,  see,  generally,  Chase  v.  City  of  Oshkosh,  6  Am.  R. 
R.  &  Corp.  Rep.  1,  and  note. 

In  an  action  against  a  telephone  company  for  tearing  up  plaintiiTs  sidewalk, 
and  cutting  a  hole  in  his  awning,  for  the  purpose  of  setting  a  telephone  pole, 
it  appeared  that  defendant's  manager  placed  the  pole  where  he  did  with  the 
consent  of  the  city  engineer  and  the  mayor,  and  there  was  no  evidence  that  he 
intended  to  act  otherwise  than  in  a  lawful  manner.  It  did  not  appear  that 
either  plaintiff  or  his  tenant  objected  at  the  time,  and  the  pole  was  removed 
soon  after  the  action  was  brought.  Held,  that  it  was  erroneous  to  allow 
exemplary  damages.  Erie  Tel.  &  Tel.  Co.  v.  Kennedy,  80  Tex.  71;  15  S.  W. 
Rep.  704. 


Pttman  V,  Cmr  of  El  Beko. 

(Supreme  Court  of  Oklahoma,  September  8, 1894) 

MXTKIGIPAIf   COBPORATIONB.      INJURY  FROM    DEFBCTIVIB  SIDEWAIiK.      COK- 

•miBUTORT  NEGLIGENCE.  KNOWLEDGE  OF  DEFECT.  Whether  One  injured 
while  walking  on  a  sidewalk  at  night,  with  knowledge  that  it  is  defective,  and 
looking  for  the  defect  at  the  time,  is  guilty  of  contributory  negligence,  is  a 
question  for  the  jury. 

♦Reported  in  37  N.  E.  Rep.  710. 
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Forest  &  Chmn^  E,  E,  Jennvnga  and  W.  H.  CrUey^  for 
plaintiff  in  error.  2>.  TT.  TaJhoU^  John  L  DiUie  and  John 
Bchmoolc^  Jr.^  for  defendant  in  error. 

Boorr,  J.  This  is  an  action  for  damages  for  personal  injuries 
alleged  to  have  resulted  from  a  defective  sidewalk  in  the  city  of 
El  Beno  on  the  12th  day  of  September,  1893.  Judgment  for 
$10,000  is  prayed  for.  The  case  was  tried  in  the  District  Court 
for  Canadian  county  on  the  14th  day  of  December,  1898.  The 
jury  was  impaneled  on  the  14th  day  of  December,  1893,  and  the 
plaintiff  introduced  all  his  testimony  and  rested.  Thereupon  the 
defendant  liled  a  demurrer  to  the  evidence,  which  was  sustained 
by  the  court.  The  case  comes  to  this  court  on  error.  The  only 
question  necessary  to  consider  is  whether  the  court  erred  in  sus- 
taining the  demurrer,  discharging  the  jury  and  rendering  judg- 
ment for  the  defendant.  It  appears  from  the  testimony  that  the 
defendant  in  error  is  and  was  a  city,  duly  incorporated,  at  the 
time  the  injury  occurred ;  that  Bickf ord  avenue  was,  at  the  said 
time,  the  principal  thoroughfare  of  said  city,  in  daily  use  by  the 
public ;  that  on  the  west  side  of  said  avenue,  between  the  streets 
of  "Woodford  and  Bussell,  at  and  before  the  time  of  the  injury, 
there  was  kept  and  maintained  a  sidewalk ;  that  in  the  month  of 
September,  1892,  and  for  a  long  time  prior  thereto,  there  existed 
in  said  sidewalk  a  defect,  of  which  the  defendant  in  error  had 
due  notice ;  that  said  defect  consisted  in  an  offset  in  said  walk  of 
about  eight  inches,  and  between  the  high  and  low  walk  there  wad 
a  space  of  six  or  eight  inches,  not  covered  by  plank  or  board, 
which  space  extended  across  the  entire  width  of  said  walk ;  that 
on  the  12th  day  of  September,  1892,  after  dark,  the  plaintiff  in 
error  was  passing  along  said  street  upon  said  sidewalk,  and,  while 
00  passing,  stepped  into  the  said  open  space,  and  fell  in  such  a 
manner  as  to  badly  bruise  the  muscles  of  the  posterior  portion  of 
one  of  his  legs,  from  which  injury  he  suffered  much  pain,  and 
was  compelled  to  remain  in  doors  for  a  period  of  about  six  weeks ; 
that,  at  the  time  of  the  injury,  he  had  full  knowledge  of  the 
existence  of  said  defect,  and  of  its  danger  and  the  exact  location ; 
that  the  time  of  the  injury  was  after  night ;  that  his  vision  was 
dim  and  impaired ;  that  the  defect  was  in  a  dark  place  in  the 
street,  where  no  light  shone  from  the  adjoining  building ;  that, 
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at  the  time  of  the  accident,  the  plaintifi  in  error  was  looking  for 
and  Becking  to  avoid  said  defect ;  that  he  had  been  for  a  long 
time  passing  along  said  walk  every  day,  attending  to  his  business 
— that  of  an  hotel  keeper. 

The  case,  we  think,  turns  on  one  proposition :  Was  there  suffi- 
cient evidence  to  sustain  the  judgment  for  plaintiff  in  error,  or, 
had  a  verdict  in  any  amount,  not  excessive,  been  returned  by  the 
jury,  could  this  court  allow  it  to  stand  ?  If  the  evidence  was 
insufficient  to  sustain  a  verdict  in  case  one  should  have  been 
rendered,  then  it  follows  that  the  court  was  correct  in  sustain- 
ing the  demurrer.  If,  however,  the  testimony  was  sufficient, 
taking  all  as  true,  and  drawing  reasonable  inferences  therefrom, 
and  excluding  conflicting  testimony,  then  it  follows  that  the  court 
erred  in  sustaining  said  demurrer,  and  the  case  should  be  reversed. 

Did  the  plaintiff  have  the  right  to  pass  along  said  street  and 
walk,  knowing,  as  he  did,  of  the  existence  and  location  of  the 
defect  ?  The  principal  case  relied  upon  by  the  defendant  in  error 
is  Wright  v.  City  of  St.  Cloud,  64  Minn.  94 ;  55  K  W.  Eep.  820,  in 
which  it  is  held  that,  since  the  injured  person  had  a  present 
knowledge  of  the  defect,  the  corporation  was  not  liable  for  the 
injury.  We  doubt  the  correctness  of  this  doctrine  as  applied  to 
the  case  at  bar  and,  when  the  opinion  is  read,  we  hardly  think  the 
view,  as  a  legal  proposition,  is  maintained.  In  the  case  last  cited, 
the  defendant  was  a  small  town  in  the  northern  country,  and  the 
action  was  for  injury  in  falling  on  a  path  over  a  portion  of  side- 
walk, which  had  not  been  properly  cleared  of  snow  and  ice.  The 
plaintiff  knew,  in  that  case,  that  the  place  was  dangerous,  and  was 
herself  to  blame  for  exposing  herself  in  that  manner.  The  court, 
in  the  opinion,  seemed  to  circumscribe  itself,  for  fear  of  impos- 
ing too  great  a  burden  upon  small  towns,  in  that  climate,  in  keep- 
ing the  walk  clear  in  remote  parts  of  the  town,  and  thus  held  that 
the  person  injured  was  guilty  of  negligence  per  se.  In  the  text 
of  the  opinion,  we  find  the  following  language :  "  The  general,  if 
not  the  universal,  doctrine  is  that  the  duty  of  a  city  to  exercise 
reasonable  care  to  keep  its  sidewalks  in  safe  condition  for  travel 
is  not  limited  to  structural  defects,  but  extends  also  to  dangerous 
accumulations  of  snow  and  ice.  This  is  implied,  if  not  decided, 
in  Henckes  v.  City  of  Minneapolis,  42  Minn.  630 ;  44  N.  W.  Eep. 
1026.     In  this  climate  and  in  this  new  state  the  duties  of  cities, 
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with  respect  to  ice  and  snow,  must  necessarily  be  somewhat  lim* 
ited,  and  care  should  be  taken  that  they  be  not  held  to  a  degree 
of  diligence  beyond  what  is  reasonable,  in  view  of  their  situation. 
What  reasonable  care  might  require  in  a  milder  climate  or  in  an 
older  country,  where  cities  are  more  compactly  built,  might  be 
too  high  a  standard  in  this  climate  for  new  cities,  often  embrac- 
ing within  their  limits  much  territory  that  is  more  rural  than 
urban."  Tlie  other  cases  cited  by  defendant  in  error  are  decided 
upon  the  same  theory.  In  the  case  of  City  of  Centralia  v.  Krouse, 
64  m.  19,  the  court  used  the  following  language :  "  Having  under- 
taken to  go  where  he  knew  it  was  positively  dangerous,  it  must 
be  held  that  he  did  so  at  his  own  peril.  It  was  in  daylight,  and 
he  could  see  that  the  walk  was  full  of  danger  holes,  and  was  all 
covered  with  snow  and  ice,  and  it  was  culpable  negligence  in  him 
to  undertake  to  pass  over  it.  It  was  probably  dangerous  for  any 
one,  and  it  was  highly  imprudent  in  one  so  far  advanced  in  life^ 
to  undertake  to  pass  over  the  walk  in  its  then  condition,  and 
covered,  as  it  was,  with  snow  and  ice."  Another  case,  seem- 
ing to  sustain  the  theory  of  the  defendant,  is  that  of  Dur- 
km  V.  Troy,  61  Barb.  437,  where  it  is  held :  "  Now,  the  founda- 
tion of  the  plaintiff's  cause  of  action,  if  he  had  one,  is  that  this, 
piece  of  ice  was  a  dangerous  obstruction  to  the  passage  of  those 
using  the  sidewalk  for  that  purpose,  which  the  city  was  bound  to 
remove,  and  the  danger  consisted  in  the  liability  of  those  who 
stepped  upon  it  to  slip  and  falL  The  obstruction  was,  therefore^ 
one  to  be  avoided  by  those  using  the  sidewalk,  and  seeing  or  being 
able  to  see  the  ice ;  and,  if  it  could  readily  be  avoided,  the  failure 
to  avoid  it,  by  one  seeing  the  sidewalk,  and  plainly  seeing 
the  obstruction,  must  be  accounted  negligence."  In  these  case& 
it  seems  to  be  the  theory  of  the  court  that  sidewalks  covered 
with  snow  and  ice  are  actually  dangerous,  and  in  this  they  are 
probably  correct.  There  is  a  difference,  however,  between  a 
defective  place,  which  may  result  in  injury,  and  one  which  is  so 
dangerous  that  passing  over  it  is  nearly  certain  to  result  in  injury. 
If  the  action  of  the  plaintiff  in  error  would,  in  the  usual  course 
of  events,  have  resulted  in  injury,  the  court  very  properly  sus- 
tained the  demurrer.  Contributory  negligence  is  nothing  more 
nor  less  than  negligence  on  the  part  of  the  person  injured,  and 
the  rules  of  law  applicable  to  negligence  of  a  defendant  are  appli- 
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eable  thereto.  Beach  Contrib.  !N'eg.  161.  The  fact  that  a  per» 
son  attempts  to  travel  on  a  street  or  sidewalk  after  he  has  notice 
that  it  is  unsafe  or  oat  of  repair  is  not  necessarily  negligence ;  but, 
of  coarse,  one  cannot  needlessly  or  recklessly  run  into  danger. 
Gorlett  y.  City  of  Leavenworth,  27  Kans.  675.  If  a  person  attempta 
to  pass  over  a  sidewalk,  bridge  or  other  structure,  knowing  the 
same  to  be  in  a  dangerous  condition,  and,  in  such  attempt,  receives 
injury,  his  knowledge  of  the  danger  will,  presumptively,  establish 
contributory  negligence ;  but  such  presumption  is  not  conclusive. 
Olsen  V.  City  of  Chippewa  Falls,  71  Wis.  558 ;  37  N.  W.  Rep.  575. 
In  the  case  at  bar  the  walk  was  a  public  thoroughfare,  used  by 
the  entire  public  daily ;  and  we  think  the  public  was  not  bound, 
because  of  a  mere  defect  in  the  walk,  to  go  around  the  block  to 
avoid  it,  or  even  to  go  on  the  other  side  of  the  street.  We  think 
aH  that  is  necessary  in  such  a  case  is  for  the  person  passing  such 
place  to  use  ordinary  care  and  caution  to  avoid  being  injured.  In 
other  words,  we  cannot  think  that  the  action  of  the  plaintLS  in 
error  in  passing  along  the  same  street  used  by  other  people  con- 
tinuously, and  one  which  he  was  accustomed  to  use  daily 
himself,  without  injury,  was  negligence  per  se ;  and,  when  he 
«imply  used  the  same  walk  others  did,  it  is  a  question,  to  be 
found  from  the  evidence,  if  his  injuries  resulted  from  his  own 
negligent  acts  at  the  time  of  its  occurrence.  In  the  case  of 
City  Council  of  Montgomery  v.  Wright,  72  Ala.  411,  we 
find  the  following  language,  which  seems  directly  in  point: 
"It  would  seem  legal  truism  to  say  that  it  could  not  be 
deemed  a  want  of  ordinary  care  for  the  plaintiff  to  do  what  all 
other  persons,  similarly  circumstanced,  were  in  the  constant  habit 
of  doing,  without  accident  or  injury  to  themselves,  as  far  as  la 
disclosed,  which  is  set  out  in  the  bill  of  exceptions.  There  waa 
ample  room  for  the  plainti£E  to  have  safely  passed  between  the 
fence  and  the  washout,  and  his  familiarity  with  the  existence  ol 
the  defect  may  have  been  an  argument,  in  his  own  mind,  indue* 
ing  him  to  believe  that  he  could  pass  it  in  safety.  The  possession 
of  a  walking  cane,  with  which  he  seemed  to  have  felt  his  way 
along  when  approaching  the  defective  place,  was  a  circumstance 
Also  favorable  to  the  prospect  of  his  safety.  The  plaintiflE  could 
not,  we  repeat,  have  been  guilty  of  a  want  of  ordinary  carOi 
|>rima  facie,  in  selecting  a  route  which  was  ordinarily  traveled 
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with  Bafetj  by  all  pedestrianfi  going  in  the  same  direction.  If  ha 
was  guilty  of  contributory  negligence  at  all,  it  was  not  in  select- 
ing the  route,  but  in  the  want  of  care  exercised  in  the  act  of 
walking  after  he  had  made  the  selection."  In  the  case  at  bar  the 
evidence  shows  that,  at  the  time  of  the  injury,  the  plaintlS  in 
error  was  not  only  using  ordinary  care,  but  he  was  carefully  seek- 
ing to  find  the  defect.  In  the  case  of  Maultby  v.  City  of  Leaven- 
worth, 28  Kans.  747,  Judge  Bbeweb,  speaking  for  the  court, 
announces  what  we  take  to  be  the  correct  rule  :  "  And  upon  this 
we  remark,  in  the  first  place,  that  the  mere  fact  that  tlie  plaintiff 
knew  the  sidewalk  was  defective  did  not  prevent  him  from  using 
it  The  logic  of  a  converse  proposition  would  be  this :  That  if  all 
the  sidewalks  in  a  city  are  defective,  and  all  the  citizens  are 
aware  of  it,  no  one  could  use  a  sidewalk  except  at  his  own  periL 
The  city  would  then  absolve  itself  from  all  liability  by  making 
known  its  omission  of  duty.  This  is  not  the  law.  A  city  must 
discharge  its  duty  of  making  its  streets  and  sidewalks  reasonably 
safe  for  public  travel ;  and  it  does  not  necessarily  release  itself 
from  liabilities  to  a  traveler  injured  thereon  by  mere  proof  that 
such  traveler  knew  the  condition  of  the  street  or  sidewalk.  As 
we  said  in  the  case  of  Corlett  v.  City  of  Leavenworth,  27  Kans. 
673 :  '  The  fact  that  a  person  attempts  to  travel  on  a  street  or 
sidewalk  after  he  has  notice  that  it  is  unsafe  or  out  of  repair  is 
not  necessarily  negligence.'  Kow,  in  this  case  the  plaintifi  was 
intent  on  business.  While  he  knew  the  condition  of  the  side- 
walk, he  was  cautious  in  his  actions.  Ordinarily,  a  person  is  not 
obliged  to  forsake  the  sidewalk,  and  travel  in  the  street ;  for, 
while  thereby  he  could  avoid  one  kind  of  risk,  he  would  expose 
himself  to  another,  to  wit,  that  of  injury  from  passing  vehicles. 
Besides  that,  the  condition  of  a  street  on  a  rainy  night  is  not  such 
as  to  invite  the  steps  of  one  traveling  on  foot.  ^Neither  is  a 
party,  although  he  is  aware  of  the  condition  of  the  sidewalks, 
necessarily  obliged  to  go  around  the  block  or  travel  by  another 
street." 

In  a  late  case  (Village  of  Clayton  v.  Brooks,  160  HI.  97 ;  37  N. 
E.  Bep.  574)  this  question  is  f  uUy  discussed,  and  nearly  the  entire 
field  of  authority  thereon  is  reviewed.  The  proposition  would 
seem  to  be  forever  put  at  rest  in  this  country  on  this  authority. 
The  court,  in  this  case,  say:   ^^ Walking  on  a  defective  side- 
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walk  at  night,  with  knowledge  that  it  is  defective,  is  a  cir- 
cumstance tending  to  show  negligence,  but  is  not  concla- 
eive  proof  thereof.  City  of  Aurora  v.  Dale,  90  111.  46,  followed." 
Another  strong  case  recently  decided  is  Town  of  Fowler  v.  Lin- 
quist,  (Ind.  Sup.)  37  N.  E.  Rep.  133 ;  Howakd,  Ch.  J.,  delivering 
the  opinion.  In  the  opinion  in  Village  of  Clayton  v.  Brooks  we  find 
this  language :  "  The  mere  fact  that  a  traveler  is  familiar  with  the 
road,  and  knows  the  existence  of  a  defect  therein,  will  not  impose 
upon  him  the  duty  to  use  more  than  ordinary  care  in  avoiding  it. 
*  *  *  Such  knowledge  is  a  circumstance  and  perhaps  a  strong 
one ;  but  it  should  be  submitted  with  the  other  facts  of  the  case,  to 
a  jury  for  them  to  determine  whether,  with  such  knowledge,  the 
plaintiff  exercised  ordinary  care  in  proceeding  on  a  way  known 
to  be  dangerous,  or,  in  proceeding,  used  ordinary  care  to  avoid 
injury.  *  *  *  But  the  mere  fact  that  the  obstructed  street 
was  out  of  the  way  of  the  point  at  which  the  traveler  was  aim- 
ing, or  that  he  might  have  taken  a  nearer  way,  is  immaterial,  as 
it  is  the  duty  of  the  town  to  repair  all  the  streets."  Shear.  &  R. 
Keg.  §  376.  See,  also,  Erie  City  v.  Schwingle,  22  Penn.  St.  384  ; 
Whittaker  v.  West  Boylston,  97  Mass.  273 ;  Morrill,  City  Keg. 
139.  Kor  does  the  mere  fact  that  the  plaintiff  might  have  taken 
better  and  safer  sidewalks  than  the  one  he  did  take  charge  him 
with  want  of  ordinary  care.  City  of  Aurora  v.  Hillman,  90  HI. 
61.  The  fact  that  a  person  injured  by  reason  of  a  defective 
street  could  have  taken  another  road  is  no  defense  to  an  action 
against  the  town.     37  K.  E.  Bep.  133,  supra. 

In  Osage  City  v.  Brown,  27  Kans.  74,  an  action  against  the  city 
of  Osage  City  to  recover  damages  resulting  from  a  defective  side- 
walk, the  plaintiflE  recovered  $550,  and  the  city  of  Osage  City 
took  the  case  to  the  Supreme  Court,  and  alleged,  among  other 
errors,  that  the  plaintiff  was  guilty  of  contributory  negligence, 
and,  therefore,  not  entitled  to  judgment.  It  was  alleged  that, 
just  prior  to  the  injury,  plaintiff  was  engaged  in  the  business  of 
teaming  in  said  city  ;  was  near  seventy  years  old ;  had  occasion- 
ally traveled  on  foot  over  the  defective  sidewalk  when  going  to 
the  Masonic  lodge  or  when  out  trading.'  On  the  night  of  the 
injury  he  was  on  his  way  to  the  lodge ;  the  night  was  cloudy  and 
consequently  dark ;  he  was  a  little  late,  and  walked  somewhat 
briskly.     His  foot  caught  in  the  rise  or  offset  which  was  not 
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covered,  and  held  him  so  that  he  fell.  The  conrt  then  say: 
"  From  these  facts  such  negligence  is  not  perceived  on  the  part 
of  the  injured  person  as  to  prevent  a  recovery."  The  trial  court 
instructed  the  jury  "  that  every  person  passing  over  the  sidewalk 
of  a  city  is  required  to  exercise  such  care  and  diligence  in  doing 
so  as  men  of  ordinary  care  and  diligence  would  use  under  similar 
ciroumstances.  In  determining  whether  plaintiff  used  such  ca^ 
at  the  time  he  received  the  injury  complained  of,  it  would  be 
proper  to  consider  his  knowledge  of  its  condition,  the  time,  the 
light  or  darkness  at  the  time  and  place  the  injuries  were  received, 
and  his  manner  of  traveling,  and  any  other  facts  appealing  from 
the  evidence  that  would  tend  to  show  such  care  or  want  of  it," 
and  further  charged  them  that,  if  they  found  from  the  evidence 
that  the  plaintiff  materially  contributed  to  such  injury  by  such 
negligence,  they  would  find  for  the  defendant.  The  court  say : 
'^  This  instruction,  given  by  the  trial  court,  was  the  true  declara- 
tion of  the  law.*' 

Upon  the  facts  in  proof  in  the  case  at  bar,  the  conrt  below 
unquestionably  erred  in  finding  from  the  evidence,  as  a  matter  of 
law,  that  the  plaintiff  in  error  could  not  recover,  and  in  render- 
ing judgment  for  the  defendant.  The  demurrer  should  have 
been  overruled,  and  the  jury  called  to  assess  the  damages,  under 
an  instruction  from  the  court  that,  upon  the  facts  proved,  the 
plaintiff  in  error  was  entitled  to  recover ;  or,  under  the  authority^ 
the  court  itself  could  have  assessed  the  damages.  Lindley  v. 
Kelley,  42  Ind.  294 ;  Strough  v.  Gear,  48  Ind.  100.  This  is  the 
Indiana  rule,  and,  as  the  Code  of  that  state  was  in  force  in  this 
territory  at  the  date  the  action  was  instituted,  it  is  applicable,  and 
should  be  observed  in  this  case.  The  cause  will  be  remanded  to 
the  court  below,  with  instructions  to  assess  the  damages  in  accord- 
ance with  this  decision.  It  is  so  ordered.  All  the  justices 
concurring.* 

1,  Injuries  from  defective  sidewalk — contributory  negligence — 
knowlege  of  defect. — In  an  action  for  personal  injuries  caused  by  a  defec- 
tive sidewalk,  contributory  negligence  of  the  plaintiil  will  not  be  presumed 
from  his  knowledge  of  the  existence  of  the  defect,  nor  will  his  use  of  the  side- 
walk under  such  circumstances  preclude  his  recoYery:  but  such  knowledge 
—  —        .     I. 

*  Reported  in  87  Pftc.  Rep.  851. 
VOL.  X, —  89 
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enjoins  upon  the  plaintiil  a  degree  of  care  commensurate  with  the  danger, 
and  is  admissible  as  tending  to  show  contributory  negligence.  City  of  Sand- 
wich y.  Dolan,  141  HI.  4d0;  81  N.  E.  Rep.  416;  YUlage  of  Clayton  y.  Brooks, 
150  m.  97;  87  N.  E.  Rep.  574;  Town  of  Poseyville  v.  Lewis,  136  Ind.  80;  25 
N.  E.  Rep.  696;  Norwood  v.  City  of  Somerville,  159  Mass.  105;  88  N.  E. 
Rep.  1108;  Finn  v.  City  of  Adrian,  98  Mich.  504;  58  N.  W.  Rep.  614;  McGrail 
V.  City  of  Kalamazoo,  94  Mich.  52;  58  N.  W.  Rep.  955;  Dittrich  v.  aty  of 
Detroit,  98  Mich.  245;  57  N.  W.  Rep.  125;  Plynn  v.  City  of  Neosho,  114  Mo. 
567;  21  8.  W.  Rep.  908. 

While  it  is  certain  that  previous  knowledge  of  the  existence  of  a  defect  in  a 
street  or  sidewalk  has  an  important  and  oftentimes  a  dedsiye  bearing  upon 
the  question  of  contributory  negligence,  mere  inattention  on  the  part  of  a  per- 
son injured  by  reason  of  such  defect  will  not  conclude  him  upon  that  ques- 
tion. It  is  not  necessary  that  the  thoughts  of  a  traveler  should  at  all  times  be 
fixed  upon  a  defect  in  a  public  thorough&ire,  of  which  he  may  have  had 
notice.    Maloy  v.  City  of  St.  Paul,  54  Minn.  898;  56  N.  W.  Rep.  94 

If  a  person,  with  full  and  present  knowledge  of  the  defective  condition  of  a 
sidewalk,  and  of  the  risks  incident  to  its  use,  voluntarily  attempts  to  travel 
upon  it,  when  the  defect  could  easily  and  without  appreciable  inconvenience 
have  been  avoided  by  going  around  it,  he  is  not  in  the  exercise  of  reasonable 
care,  but  must  be  presumed  to  have  taken  his  chances,  and  if  injury  results  he 
cannot  recover  from  the  city.  Wright  v.  City  of  St.  Cloud,  54  Ifinn.  94;  55 
N.  W.  Rep.  819. 

Where  a  person  knew  that  a  bridge  was  in  a  dangerous  and  unsafe  condi- 
tion, and  yet  undertook  to  drive  over  it  without  apparent  necessity,  it  was 
held  that  he  was  guilty  of  contributory  negligence  and  could  not  recover. 
Cohen  v.  City  of  CoffeeviUe,  69  Miss.  561;  18  South.  Rep.  668. 

In  an  action  against  a  county  to  recover  for  injuries  sustained  by  being 
thrown  from  a  buggy  by  a  intent  defect  in  the  highway,  where  it  appeared  that 
plaintiff  deliberately  and  carelessly,  seeing  the  defect,  drove  over  it,  or  that 
her  failure  to  see  it  was  the  proximate  cause  of  injury,  she  cannot  recover. 
Magill  V.  Lancaster  County,  89  S.  C.  27;  17  S.  E.  Rep.  507. 

Where  signboards  bearing  in  large  letters  the  inscription  "Bridge  unsafe" 
are  placed  conspicuously  at  each  end  of  a  defective  bridge,  and  are  of  such 
construction  as  to  given  warning  of  the  unsafe  condition  of  the  bridge,  the 
fact  that  a  traveler  is  unable  to  read  English  does  not  excuse  his  attempting 
to  cross  the  bridge,  and  in  doing  so  he  is  guilty  of  contributory  negligence. 
Weira  V.  Jones  County,  86  Iowa,  625;  58  N.  W.  Rep.  821. 
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Field  et  al.  y.  Bablino  et  al. 

(Supreme  Court  of  Illinois,  April  2,  1894.) 

1.   MUNIGIFAL    COBPOIULTI0N8.      POWEB   TO    OSAKT    USB  OF  8TBSETS   FOB 

PBiYATB  FUBPOBES.  Bbidoe  oybb  allbt.  An  Ordinance  granting  to  private 
parties  the  right  to  construct  for  their  own  use  a  bridge  over  a  public  alley  is 
Invalid,  since  cities  hold  the  fee  of  the  streets  in  trust  for  public  uses  only. 

d.  Right  of  abuttiko  owkbb  to  enjoin  pbiyate  bbections  oveb  alley. 
Special  damage.  Where  a  proposed  obstruction  in  a  public  aUey  inflicts 
special  damage  on  the  owner  of  an  adjoining  lot,  he  is  entitled  to  an  injunc- 
tion restraining  its  erection. 

8.  Where  the  answer  to  a  bill  to  enjoin  the  erection  of  a  bridge  across  a  pub- 
lic alley  admits  an  intention  to  erect  the  bridge,  and  describes  it  specifically, 
and  it  appears  that  defendants  have  no  right  to  erect  any  bridge  in  such  alley, 
it  is  proper  to  enjoin  them  from  erecting  any  bridge  across  the  alley,  without 
limiting  the  injunction  to  the  particular  kind  of  bridge  proposed  to  be  erected. 

4.  Rights  of  abutting  owners  in  platted  stbeets  and  alleys. 
Where  land  is  platted  by  the  owner  into  lots,  blocks,  streets  and  alleys,  and 
lots  are  sold  by  him  with  reference  to  the  plat,  the  purchasers  acquire,  as 
appurtenant  to  the  lots,  the  right  to  have  the  adjoining  streets  and  alleys  kept 
clear  of  obstructions  both  on  and  above  the  ground. 

BILL  for  injunction  brought  by  Henry  A.  Barling  and  others 
against  Marshall  Field,  John  M.  Pashley  and  others.     Com- 
plainants obtained  a  decree.    Defendants  appeal. 

WUson^  Moore  <&  McIVvame^  for  appellants.     Geo,  L.  Pad- 
dock  {John  J.  HerricJc^  of  counsel),  for  appellees. 

Ckaig,  J.  This  was  a  bill  brought  by  Henry  A.  Barling, 
Edward  H.  Oreen  and  Edward  D.  Mandell,  trustees  under  the 
will  of  Edward  Mott  Kobinson,  deceased,  against  Marshall  Field 
et  al.  to  enjoin  them  from  building  or  constructing  any  building, 
bridge,  passageway  or  other  construction  on,  upon  or  across  the 
alley  known  as  Holden  place  or  court,  between  the  north  line  of 
Washington  street  and  complainants'  property  described  in  the 
bill.  The  block  in  the  city  of  Chicago  bounded  by  Wabash 
avenue,  Bandolph,  State  and  Washington  streets,  is  known  as 
block  13  of  Ft.  Dearborn  addition  to  Chicago.  The  land,  when 
platted,  belonged  to  the  United  States,  and  the  plat  of  Ft.  Dear- 
bom  addition  was  executed  and  recorded  in  June,  1889.  The 
following  plat  shows  State  street,  Washington  street  and  Wabash 
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avenue,  and  Handolph  street  as  originally  laid  out ;  also  Holdeo 
place.  The  plat  also  shows  the  location  of  complainants'  prop- 
erty, and  the  location  of  Field's  old  bnilding,  and  the  new  one, 
and  the  point  where  it  was  proposed  to  erect  the  bridge  across 
Holden  place,  connecting  the  two  buildings. 
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Holden  place,  as  will  appear  from  the  plat,  is  forty  feet  wide^ 
extending  north  and  south,  through  blocks  13  and  14,  with  lote  oo 
each  side ;  those  on  the  east  fronting  on  Wabash  avenue,  those  on 
tiie  west  fronting  on  State  street.  Holden  place  has  been  used  as 
a  pnbhc  place  or  street  for  many  years.  The  defendants'  lots  on 
the  northeast  comer  of  Washington  and  State  streets,  have 
a  frontage  of  160  feet  on  State,  extending  back  to  Holden 
place,  covered  by  a  six-story  building,  occupied  by  Marshall  Field 
A  Co.  for  several  yeaiB  as  a  dry-goods  bonse.  The  defendants 
have  acquired  lots  on  northwest  comer  of  Wabash  avenne  and 
Washington  street,  with  a  frontage  of  108  feet  on  Wabash  ave- 
nue, extending  bock  to  Holden  place.    On  the  latter  lots  the 
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appellants  commenced  the  erection  of  a  new  building,  nine  stories 
high.  At  the  time  of  the  filing  of  the  bill  the  new  building  had 
been  erected  six  stories  high,  and  the  appellants  were  about  to 
commence  the  erection  of  a  bridge  or  passageway  over  Holden 
place,  connecting  the  old  and  new  buildings.  The  bridge  or  pas- 
sageway, as  disclosed  by  the  answer,  was  to  be  eighteen  feet  above 
the  surface  of  Holden  place,  three  stories  in  height,  extending 
north  from  Washington  street  over  the  alley,  the  entire  width  of 
the  alley,  the  distance  of  forty  feet  and  upward,  fifty-five  feet  or 
fieventy-three  feet  above  the  ground. 

It  is  charged  in  the  bill  that  ^'  the  effect  of  said  construction  of 
such  connecting  building,  if  the  same  be  not  prevented  by  this 
honorable  court,  will  be  to  deprive  your  orators'  said  building  and 
the  occupants  thereof,  to  a  great  extent,  of  sunshine,  light,  air  and 
warmth,  which  they  have  hitherto  enjoyed,  by  reason  of  the  open- 
ing and  keeping  open  of  said  court  or  alley  from  the  time  of  said 
platting  and  subdivision  down  to  the  present ;  will  give  said  alley 
an  appearance  of  a  private  gateway  and  passage ;  will  hinder  and 
deter  traffic,  and  in  many  other  ways  cause  eerioos  and  continiiing 
damage  to  your  orators  and  their  property ;  that  such  damage  will 
amount  to  many  thousands  of  dollars,  and  will  be  beyond  legal 
remedy .  or  relief,  if  not  prevented  by  this  court."  It  is  also 
alleged  that  orators  and  Marshall  Field  &  Co.  and  the  other 
defendants  held  their  respective  lands  on  said  block  13  under 
a  conoonon  source  of  title,  viz.,  the  United  States,  by  pat- 
ents made  by  the  United  States  in  pursuance  of  a  subdi- 
vision plat  and  sales  by  the  United  States ;  ^'  that  by  reason  of 
the  exhibition  and  publication  of  the  said  subdivision  and  plat, 
and  by  the  sale  of  lots  thereunder  to  the  respective  grantors  of 
your  orators  and  the  said  defendants  Marshall  Field  &  Co.,  or 
said  Marshall  Field,  for  their  use,  there  has  resulted,  as  between 
your  orators  and  the  said  Marshall  Field  &  Co.,  or  such  of  them 
as  own  the  said  properties  so  fronting  south  on  Washington 
street,  on  either  side  of  said  alley,  a  right  in  law  to  have  the  said 
alley  remain  absolutely  and  wholly  open  forever,  of  the  same 
dimensions  and  to  the  same  extent  as  delineated  by  the  United 
States  upon  the  subdivision  and  plat  aforesaid,  viz.,  from  the 
nortli  line  of  Washington  street,  forty  feet  in  width,  to  the  south 
line  of  Randolph  street,  and  upwards  to  the  sky."     In  the  answer 
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fhe  appellants  admit  the  intention  to  bnild  the  proposed  bridge  or 
stmctore  over  and  across  Holden  place,  but  deny  that  it  will 
interfere  with  the  light,  air  and  ventilation  of  complainants'  prem- 
ises, or  that  it  will  in  any  manner  injure  complainants.  The 
appellants  also  set  up  and  rely  upon  an  ordinance  set  out  in  com- 
plainants' bill,  passed  by  the  city  of  Chicago  June  6,  1892.  Sec- 
tion 1  of  the  ordinance  is  as  follows :  "  Be  it  ordained  by  the  city 
council  of  the  city  of  Chicago :  Section  1.  That  permission  and 
authority  be  and  is  hereby  given  to  John  M.  Pashley  and  his 
assigns  to  construct  and  use  a  bridge  or  covered  passageway 
across  the  alley  running  between  lots  9,  10  and  11  on  one  side, 
and  lot  6,  in  assessor's  subdivision  of  lots  6,  7  and  8,  etc.,  on  the 
other,  all  in  block  13,  Fort  Dearborn  addition  to  Chicago ;  pro- 
vided, the  lowest  portion  of  said  bridge  or  passageway  shall  not 
be  lower  than  eighteen  feet  above  grade  of  alley,  and  shall  be  so 
constructed  that  free  and  unobstructed  passage  may  be  liad  und^r 
the  same ;  and  provided,  that  said  brid^  or  passageway  shall  be 
constructed  of  incombustible  material  and  to  the  satisfaction  of 
the  commissioner  of  buildings."  Section  2  provides  thac  Pash- 
ley, or  his  assigns,  and  all  persons  who  shall  occupy  the  buildings 
which  the  bridge  is  to  connect,  shall  indemnify  and  save  the  city 
of  Chicago  harmless  from  all  damages  which  it  may  become  liable 
for  by  reason  of  the  passageway  granted. 

It  will  not  be  necessary  to  cite  authorities  in  support  of  the 
proposition  that  a  private  individual  cannot  appropriate  to  his 
own  exclusive  use  a  portion  of  the  surface  of  a  street  dedicated 
to  the  public  use.  Before  Holden  place  was  dedicated  to  the 
public  as  a  street,  the  title  of  the  United  States,  the  original  pro- 
prietor, was  not  confined  to  the  surface  of  the  ground,  but  its  title 
extended  upward,  embracing  the  light  and  air  as  well  as  the  soil ; 
and  the  dedication  of  the  strip  of  land  for  a  public  street 
embraced  not  only  the  surface  of  the  ground,  but  the  light  and 
air  above,  and  an  individual  has  no  more  right  to  obstruct  the 
light  and  air  above  the  street  than  he  has  to  obstruct  the  surface 
of  the  soil.  In  Bamett  v.  Johnson,  15  N.  J.  Eq.  481,  where  it 
was  proposed  to  obstruct  light  and  air  over  ground  dedicated  to 
the  public,  it  is  said :  ^^  When  the  strip  of  land  is  declared  a  public 
highway,  the  adjoining  owner  has  the  right  to  light  and  air  from 
it.     The  column  of  light  and  air  above  the  roadbed,  whether  of 


Field  t.  Bablino.  711 

land  or  water,  is  as  much  a  part  of  the  highway  as  the  roadbed 
itself.  Take  them  away  aad  there  would  be  left  no  public 
passage.  By  its  being  declared  a  highway  by  the  sovereign 
power,  the  light  and  air  aboye  it  become  again  the  common  prop- 
erty of  all,  which  all  may  breathe  and  use  whenever  they  may 
legally  touch  it,  whether  in  the  road  or  along  its  sides.  *  *  * 
When  cities  and  villages  have  been  built  up  along  a  public  high- 
way, the  right  to  light  and  air  from  it  becomes  vested,  and  even 
the  legislature  would  have  no  more  right  to  deprive  them  [abut- 
ing  owners]  of  it  without  compensation  then  they  would  have  to 
draw  off  the  water  from  a  navigable  stream." 

But  the  city  of  Chicago  passed  an  ordinance  which  purported 
to  authorize  the  construction  of  a  bridge  or  passageway,  and  it 
becomes  competent  to  argue  in  what  manner  the  ordinance 
affected  the  rights  of  the  parties  in  interest.  The  ordinance  does 
not  purport  to  grant  the  right  for  any  public  purpose.  The  use 
to  be  made  of  the  street  is  a  private  one,  solely  for  appellants' 
benefit  in  the  transaction  of  their  private  business.  Clause  7, 
section  62,  chapter  24,  Bevised  Statutes,  confers  power  on  cities 
organized  under  the  General  Incorporation  Act,  as  is  the  city  of 
Chicago,  to  lay  out,  establish,  open,  alter,  widen,  extend,  grade, 
pave  or  otherwise  improve  streets,  alleys,  avenues,  sidewalks, 
wharfs,  parks  and  public  grounds,  and  vacate  the  same ;  but  there 
is  nothing  in  this  section  of  the  statute,  or  in  any  other  portion  of 
the  General  Incorporation  Act,  which  confers  the  power  on  the 
municipahty  to  devote  a  street,  or  any  part  thereof,  to  a  mere 
private  use.  By  the  making  of  the  plat  in  conformity  to  law, 
there  was  a  statutory  dedication.  The  fee  of  the  street  passed  to 
the  city  of  Chicago,  but  the  city  held  the  fee  in  trust  for  the 
public,  and  for  no  other  purpose.  While  the  city  had  ample 
power  to  control,  regulate  and  improve  the  street  in  such  manner 
as  the  demands  of  the  public  required,  the  law  conferred  no 
authority  on  the  city  to  devote  the  alley  to  private  uses.  In  the 
case  of  Smith  v.  McDowell,  (111.  Sup.)  35  N.  E.  Rep.  141,  where 
a  city  passed  an  ordinance  to  vacate  a  portion  of  a  street  for  the 
purpose  of  allowing  a  private  individual  to  use  that  portion 
for  a  part  of  a  building  about  to  be  erected,  it  was  held 
that  the  city  had  no  power  to  devote  the  streets  to  that  pur- 
pose.    It  is   there  said :    '^  The   municipality,  in  respect  of  its 
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streets,  is  a  trustee  for  the  general  public,  and  holds  them  for 
the  use  to  which  they  are  dedicated.  The  fundamental  idea  of  a 
street  is  not  only  that  it  is  public,  but  that  it  is  public  in  all  its 
parts,  for  free  and  unobstructed  passage  thereon  by  all  persons 
desiring  to  use  it.  In  Alton  v.  Transportation  Co.,  12  IlL  38,  we 
said,  in  treating  the  subject  there  under  consideration :  ^  What- 
ever title  to  these  public  grounds  may  be  vested  in  the  city,  she  has 
not  the  unqualified  control  and  disposition  of  them.  They  were 
dedicated  to  the  public  for  particular  purposes,  and  only  for  such 
purposes  can  they  be  rightfully  used.  For  these  purposes  the  city 
may  improve  and  control  them,  and  adopt  all  needful  rules  and 
regulations  for  their  management  and  use,  but  she  cannot  alien  or 
otherwise  dispose  of  them.  At  most  she  but  holds  them  in  trust 
for  the  benefit  of  the  general  public'  In  City  of  Quincy  v. 
Jones,  76  HI.  231,  after  quoting  with  approval  the  foregoing  lan- 
guage, it  is  said :  '  It  is  the  unquestioned  duty  of  the  city,  in  con- 
trolling and  improving  the  streets,  to  prepare  them  for  public  use 
as  streets,  *  *  *  as  the  public  necessity  may  require.  Hold- 
ing them  in  trust  for  the  public,  and  having  no  authority  to  con- 
vey or  divert  them  to  other  uses,  it  would  seem  inevitably  to  fol- 
low that  they  can  have  no  power  to  grant  to  individuals  rights  or 
easements  in  the  streets  which  might  in  any  way  interfere  with 
the  duty  of  preparing  them  for  public  use.'  And  in  Canal  Co.  v. 
Garrity,  116  111.  155 ;  3  !N".  E.  Hep.  448,  in  considering  the 
power  of  the  municipality  to  grant  rights  in  the  pubUc  streets  of 
the  city,  it  was  said :  ^  It  is  not  claimed  that  the  use  of  the 
streets  can  be  permanently  granted  for  private  purposes,  and  we 
recognize  as  unquestionable  law  that  the  use  of  the  streets  *  *  * 
must  be  for  the  public,  and  that  no  corporation  or  individual  can 
acquire  an  exclusive  right  to  their  use,  or  to  the  use  of  any  part 
of  them,  for  private  purposes.'  In  Glasgow  v.  City  of  St.  Louis, 
87  Mo.  678,  under  power  ^  to  establish,  open,  vacate,  alter,  widen, 
extend,  pave  or  otherwise  improve  all  streets,'  etc.,  it  was  held 
that  an  ordinance  to  vacate  a  portion  of  one  of  the  streets  of  the 
city  for  the  use  of  private  parties  was  ultra  vires.  See,  also 
Reimer's  Appeal,  100  Penn.  St.  182;  St.  Vincent  Orphan  Asy 
lum  V.  City  of  Troy,  76  N.  Y.  108 ;  State  v.  Berdetta,  73  Ind 
185  ;  Belcher  Sugar  Refining  Co.  v.  St.  Louis  Grain  Elevator  Co. 
82  Mo.  127 ;  Dubacli  v.  Railroad  Co.,  89  Mo.  486 ;  1  S.  W.  Rep 
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86.  And  we  held  that  the  city  cannot  acqaire  land  by  condemn- 
ing the  same  for  a  street  when  the  real  purpose  is  to  devote  it  to 
a  private  use.  ligare  v.  City  of  Chicago,  139  111.  46 ;  28  N.  E. 
Rep.  934,  supra.  In  Belcher  Sugar  Refining  Co.  case,  supra,  the 
court  held  that  the  corporation  could  not  condemn  property  for  a 
public  use  to  be  appropriated  to  a  private  use." 

But  it  is  claimed  that  appellees  are  not  entitled  to  a  decree 
unless  they  allege  and  prove  they  would  sustain  a  special  and 
substantial  injury.  It  is  conceded  that  both  parties  in  tliis  case 
derive  title  to  their  lots  from  a  common  source  —  the  original  pro- 
prietor of  Kiuzie's  addition;  that  the  conveyances  were  made 
with  reference  to  the  plat ;  that  the  streets  and  the  alley  in  ques- 
tion, Holden  place,  all  appear  on  the  plat.  It  is  claimed  on 
behalf  of  appellees  that  where  the  owner  of  lots  exhibits  a  plat  of 
a  town  or  addition  on  which  a  street  has  been  laid  out  and  dedi- 
<5ated,  and  sells  and  conveys  lots  abutting  on  such  street  with  a 
clear  reference  to  the  plat,  the  purchasers  of  such  lots  acquire,  as 
appurtenant  to  their  lots,  the  right  to  have  the  street  kept  open 
and  maintained  as  a  street.  In  Zearing  v.  Raber,  74  111.  409, 
where  a  similar  question  arises,  the  court  quotes  from  and  indorses 
what  is  said  in  Dovaston  v.  Payne,  2  Smith  Lead.  Cas.  (7th  ed.) 
154,  as  follows:  "If  the  owner  of  land  lays  out  and  estab- 
lishes a  town,  and  makes  and  exhibits  a  plat  of  the  town,  with 
various  plats  of  spare  ground,  such  as  streets,  alleys,  quays,  etc., 
and  sells  the  lots  with  clear  reference  to  that  plan,  the  purchasers 
of  the  lots  acquire,  as  appurtenant  to  their  lots,  every  easement, 
privilege  and  advantage  which  the  plan  represents  as  belonging 
to  them  as  part  of  the  town,  or  to  their  owners,  as  citizens  of  the 
town ;  and  the  right  thus  passing  to  the  purchasers  is  not  the 
mere  right  that  such  purchaser  may  use  these  streets,  or  other 
public  places,  according  to  their  appropriate  purposes,  but  a  right 
vesting  in  the  purchasers  that  all  persons  whatever,  as  their  occa- 
sion may  require  or  invite,  may  so  use  them ;  in  other  words,  the 
sale  and  conveyance  of  lots  in  the  town,  and  according  to  its  plan, 
imply  a  grant  or  covenant  to  the  purchasers  that  the  streets  and 
other  public  places,  indicated  as  such  upon  the  plan,  shall  be  for- 
ever open  to  the  use  of  the  public,  free  from  all  claim  or  inter- 
ference  of  the  proprietor  inconsistent  with  such  use."  In  Earll 
VOL.  X. —  90 
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V.  Citj  of  Chicago,  136  111.  277 ;  26  N.  E.  Rep.  370,  the  above 
case  is  quoted  with  approval,  and  the  same  doctrine  is  announced. 
In  Town  of  Lake  View  v.  Le  Bahn,  120  HI.  92 ;  9  K  E.  Rep.  269, 
where  a  lot  owner  tiled  a  bill  to  enjoin  the  town  from  prosecuting 
him  for  an  alleged  obstruction  of  a  strip  of  land  in  what  was 
deemed  to  be  a  platted  street,  on  the  ground  that  the  dedication 
was  invalid,  the  court  directed  the  dismissal  of  the  bill,  and, 
among  other  things,  said :  "  Each  block  was  thus  [by  the  plat  and 
conveyance  with  reference  to  it]  burdened  with  the  easement 
of  a  street  upon  a  strip  of  land  thirty-three  feet  wide  around  it, 
and  entitled  to  the  benefit  of  the  easement  of  a  street  of  like 
width  upon  the  adjoining  side  of  the  opposite  block,  so  far  as 
there  was  a  block  opposite,  thus  making  a  street  sixty-six  feet 
wide  around  each  block.  *  *  *  In  taking  the  several 
blocks  of  land  with  the  arrangement  of  this  system  of  streets, 
there  were  implied  mutual  agreements  that  the  streets  should 
ever  remain  as  platted  —  a  dedication  to  the  public  use 
of  the  ground  laid  out  as  a  street,  as  effectual  as  could 
have  been  made  by  deed  solemnly  executed.  *  *  *  He  [the 
adjoining  lot  owner,  claiming  to  the  center  of  the  street]  took  and 
held  an  estate  upon  the  condition  of  its  being  burdened  with  the 
easement  of  the  streets,  and  the  public  authorities,  on  opening  and 
improving  the  streets,  act  as  for  the  representatives  of  the  lot 
owners  with  others  in  so  doing."  Newell  v.  Sass,  142  HI.  114 ; 
31  N.  E.  Rep.  176,  is  also  a  case  in  point.  There  a  bill  was  filed 
by  a  lot  owner  to  enjoin  the  owner  of  another  lot  in  the  same  sub- 
division from  obstructing  an  alley.  The  defendant  set  up,  among 
other  tilings,  that  complainant  was  not  injured ;  that  she  had  no 
right  to  an  injunction,  and  that  there  was  a  remedy  at  law.  In 
the  decision  of  the  case  it  was,  among  other  things,  said  :  "  Appel- 
lants invoked,  as  against  this  decree,  the  rule  that  equity  wiU  only 
interpose  to  prevent  a  threatened  nuisance  where  the  injury  will 
be  irreparable,  where  the  complainant's  right  is  clear,  and  where 
proof  of  the  facts  upon  which  the  complainant  rests  is  of  the  most 
convincing  character.  There  is  no  question  as  to  the  character  of 
the  act  threatened,  and  complainant's  right  does  not  seem  to  be 
seriously  contested.  *  *  *  The  execution  of  the  plat  under 
which  complainant  claims  her  easement,  and  the  sale  of  the  lots 
afterwards,  in  conformity  therewith,  are  clearly  proven.    *    *    * 
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Appellants  seem,  at  the  time  of  filing  the  answer,  to  have  beeo 
under  the  impression  that  appellee  could  derive  no  rights  under 
the  plat  unless  it  had  been  accepted  by  the  city  or  the  public,  and 
hence  denied  that  there  ever  had  been  such  acceptance.  But 
appellee's  right  is  established  by  showing  that  she  owns  an  ease- 
ment—  the  right  of  passage — incident  to  her  ownership  of  her 
lot.  *  *  *  It  is  not  necessary,  in  such  case,  that  the  easement 
claimed  by  the  grantee  must  be  really  necessary  for  the  enjoy- 
ment of  the  estate  granted.  It  is  sufficient  if  it  is  highly  con- 
venient and  beneficial  therefor.  Cihak  v.  Klekr,  117  111.  643 ;  7 
N.  E.  Rep.  111.  *  *  *  <  Irreparable  injury,'  as  used  in  the 
law  of  injunction,  does  not  necessarily  mean  ^  that  the  injury  is 
beyond  the  possibihty  of  compensation  in  damages,  nor  that  it 
must  be  very  great ;  and  the  fact  that  no  actual  damages  can  be 
proved,  so  that  in  an  action  at  law,  the  jury  could  award  nominal 
damages  only,  often  furnishes  the  very  best  reason  why  a  court  of 
equity  should  interfere  in  a  case  where  the  nuisance  is  a  continu- 
ous one.'  Elliott  Roads  &  S.  497.  *  *  *  And  this  court  has, 
in  harmony  with  these  authorities,  held  that  injunction  will  lie  to 
prevent  obstruction  to  a  private  way,  on  the  ground  that  the  party 
has  no  adequate  remedy  at  law.  McCann  v.  Day,  57  HI.  101.'* 
The  same  rule  has  been  adopted  in  other  states.  In  DiU  v. 
School  Board,  (N.  J.  Oh.)  20  Atl.  Rep.  739,  an  injunction  at  the 
suit  of  a  lot  owner  was  sustained  restraining  an  obstruction  of  the 
light  and  air  from  an  alley  dedicated  by  plat.  In  the  decision  of 
the  case  it  is  said :  ^*  The  right  to  have  the  alley  thus  described 
forever  preserved  as  a  street  is  a  private  right,  annexed  as  an 
appurtenant  to  the  ownership  of  the  land  conveyed,  and  is 
entirely  distinct  from  and  in  addition  to  the  rights  of  the  owner 
as  a  citizen  at  large  to  use  the  street  after  it  should  become  a  pub- 
lic street  by  acceptance  by  the  public  authorities.  But,  while  it 
is  a  private  right,  it  is,  in  my  judgment,  co-extensive  with  the 
public  right  just  mentioned,  in  that  it  goes  the  length  of  requiring 
that  the  alley  should  be  preserved  in  all  respects  as  if  it  were 
actually  a  public  street."  See,  also,  Story  v.  Railway  Co.,  90  !N". 
T.  123;  Salisbury  v.  Andrews,  128  Mass.  836;  Schwoerer  v. 
Boylston  Market,  99  Mass.  285. 

We  do  not  understand  that  appellees'  right  to  have  Holden 
place  kept  free  and  clear  of  all  obstruction  rests  on  any  personal 
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covenant  of  the  appellants,  although  that  expression  may  be 
found  in  some  of  the  cases ;  but  when  the  original  proprietor  of 
the  subdivision  made  the  plat  dividing  the  land  into  blocks  and 
lots,  streets  and  alleys,  and  sold  and  conveyed  the  lots  with  refer- 
ence to  that  plat,  a  right  arose  in  favor  of  the  purchasers  of  lots 
fronting  on  Holden  place  of  having  the  street  forever  kept  open ; 
not  that  it  should  be  kept  free  from  obstruction  on  the  surface  of 
the  soil  alone,  but  to  the  sky.  Ko  grant  or  covenant  was  required 
to  create  this  right.  The  dedication  of  the  street  by  the  plat,  the 
sale  of  lots  with  reference  to  it,  conveyance  of  abutting  lots  and 
the  payment  of  the  money  for  the  conveyances  were  elements 
sufficient  to  create  the  right.  The  right  may  be  regarded  in  the 
nature  of  an  incorporeal  hereditament.  It  became  appurtenant  to 
the  lots.  As  to  the  rights  secured,  they  are  plain  —  to  have  the 
street  kept  open,  so  that  free  access  may  be  had  to  and  from  the 
lots  abutting  on  the  street,  and  that  light  and  air  may  pass  unob- 
structed across  the  open  space  between  the  surface  of  the  street 
and  the  sky.  Whether  this  right  extends  to  all  the  streets  in  a 
subdivision,  or  is  confined  to  streets  which  aiford  direct  access  to 
or  egress  from  a  particular  lot,  is  a  question  which  does  not  arise 
in  this  case.  Here  appellees'  lots  front  on  Holden  place,  and  the 
obstruction  is  placed  in  the  street  between  appellees'  lot  on 
Washington  street,  at  a  point  affording  the  only  means  of 
access  to  and  from  Washington  street,  from  which  also  light 
and  air  are  derived.  We  have  been  referred  in  the  argu- 
ment  to  McDonald  v.  English,  85  111.  232,  and  many  other 
oases  of  that  character,  holding,  as  to  obstructions  in  streets 
not  resulting  in  special  injury  to  the  individual,  the  public 
only  can  complain.  Under  the  facts  as  they  appear  in  McDon- 
ald V.  English,  we  find  no  fault  with  the  law  as  laid  down 
in  that  case,  and  the  same  may  be  said  of  other  similar  cases 
cited  by  counsel.  But  in  those  cases  the  question  presented  by 
the  record  in  this  case  did  not  arise.  No  question  arose  in  regard 
to  the  effect  of  a  plat  and  conveyance  in  reference  to  the  plat, 
and  the  rights  and  obligations  of  lot  owners  who  had  purchased 
with  reference  to  streets  and  alleys  appearing  on  the  plat,  and  no 
such  question  was  considered  or  decided. 

One  other  question  remains  to  be  considered,  and  that  is 
whether  the  erection  of  the  proposed  structure  will  result  in 
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special  damage  to  appellees'  property  different  in  cliaracter  from 
that  sustained  by  the  public  at  large.  The  proposed  bridge  or 
stmctore,  as  has  been  seen,  was  to  be  built  from  a  point  eighteen 
feet  above  the  surface  of  the  alley,  fifty-five  feet  high  and  forty- 
five  feet  wide,  extending  from  the  north  line  of  Washington 
street  to  within  seventy-five  feet  of  the  south  line  of  appellees* 
building.  The  character  of  the  structure,  as  disclosed  in  the 
answer,  is  as  follows :  It  will  be  built  of  steel,  supported  by 
steel  and  cast-iron  columns  of  the  old  and  new  buildings.  The 
columns  in  both  buildings,  the  steel  girders  and  the  steel  beams 
in  all  floors  will  be  fireproofed  with  hard-burned  fire  clay.  The 
north  and  south  walls  will  be  of  terra  cotta,  and  the  roof  covered 
with  throe-inch  book  tile  of  fire  clay.  The  roof  will  be  framed 
heavily,  like  a  floor,  and  the  fire  clay  supported  on  "  T  "  irons,  on 
eighteen-inch  centers.  The  windows  on  the  north  side  will  be 
protected  with  rolling-steel  shutters.  Each  wall  on  each  story 
will  be  practically  a  continuous  window,  so  as  to  intercept  light 
as  little  as  possible.  In  view  of  the  size  and  character  of  the 
structure  erected  over  the  entire  street,  a  main  entrance  to  appel- 
lees' property  for  the  transaction  of  business,  and  so  near  the 
property  it  would  seem  that  much  additional  evidence  could  not 
be  required  to  establish  that  appellees  would  sustain  special  dam- 
ages. '  But  evidence  was  introduced  tending  to  prove  that  the 
obstruction  would  seriously  interfere  with  the  light  and  the  circu- 
lation of  air  at  appellees'  building.  B.  W.  Hyman,  a  real  estate 
agent  in  Chicago,  of  many  years'  experience,  who  was  well 
acquainted  with  this  property,  testified  that  the  erection  of  the 
structure  would  materially  diminish  the  amount  of  air  and  light 
passing  into  said  alley,  and  of  the  light  and  air  derived  by  com- 
plainants' said  building  from  said  alley,  and  would  darken  and 
impede  the  approach  to  said  building  from  Washington  street  by 
said  alley,  and  in  different  ways  would  prevent  the  public  from 
entering  said  alley  as  a  means  of  access  to  said  building  from 
Washington  street ;  that  the  erection  and  maintenance  of  such  a 
structure  will,  in  affiant's  opinion,  materially  damage  said  com- 
plainant's property,  and  materially  diminish  its  rental  and  other 
value ;  and  that  the  damage  to  said  property  and  its  value  will 
be  continuous,  and  of  such  a  character  that  it  is  not  prac- 
ticable  to  estimate  the  amount  of    the  same  with  accuracy. 
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Other  evidence  of  a  Bimilar  character  was  mtroduced; 
and,  on  the  other  hand,  there  was  evidence  that  appellees' 
property  would  not  be  damaged,  but  would  be  benefited. 
But,  from  an  examination  of  all  the  evidence,  we  are  sat- 
isfied that  erection  of  the  structure  would  result  in  serious  damage 
to  appellees'  property,  different  in  character  from  that  sustained 
by  the  public. 

In  the  bill  of  complaint  it  was  alleged  that  appellants 
intended  to  construct  a  certain  bridge  or  passageway  con- 
necting the  old  and  new  buildings,  which  was  described 
according  to  the  information  shown  in  the  possession  of  the 
appellees.  The  answer  of  appellants  admitted  the  intention  to 
build  the  proposed  bridge  or  passageway  for  the  purpose  alleged, 
and  described  in  detail  the  particular  structure  proposed  to  be 
built,  giving  the  location,  the  height,  width  and  other  dimensions 
of  the  proposed  structure,  but  denied  appellees'  right  to  an 
injunction.  The  court,  on  the  hearing,  rendered  a  decree  enjoin- 
ing appellants  from  construction  of  any  bridge  across  Holden 
place,  and  it  is  claimed  the  decree  should  have  been  confined  to 
the  particular  kind  of  a  bridge  described  in  the  answer.  The 
object  of  the  bill  was  to  prevent  the  threatened  injury,  and  a 
decree  confined  to  a  bridge  or  passageway  of  some  particular 
description  or  dimensions  might  have  opened  the  door  to  litigate 
this  whole  controversy  over  again,  by  an  attempt  on  the  part  of 
appellants  to  construct  a  bridge  a  foot  narrower,  or  two  feet 
lower,  or  varying  slightly  in  some  other  respect  from  the  bridge 
first  contemplated.  If,  under  the  facts  presented  by  the  record, 
appellees  were  entitled  to  an  injunction  to  prevent  the  threatened 
obstruction,  as  we  think  they  were,  it  was  the  duty  of  the  court 
to  render  a  decree  which  would  settle  the  controversy ;  and  we 
think  the  decree  rendered  was  the  proper  one,  and  it  will  be 
affirmed.     Affirmed.* 

1.  Power  of  muxdcipal  corporation  to  grant  use  of  street  for  private 
purposes— awnings.— In  Pedrick  v.  Bailey,  12  Gray,  161  (1858),  it  was 
held  that  an  ordixiance  prohibitiQg  the  erection  and  maintenance  of  awnings, 
without  the  consent  of  the  mayor  and  aldemen,  was  a  valid  police  regulation, 
and  that  an  awning  erected  without  such  pennit  might  be  summarily  removed 
by  the  city  authorities.  In  Hawkins  y.  Sanders,  45  Mich.  491,  it  was  held 
that  an  awning  was  not  a  nuisance  per  se. 

*  Reported  in  149  111.  656;  87  N.  E.  Rep.  850. 
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Under  the  New  York  Consolidation  Act  (Laws  New  York,  1882»  chap.  410), 
section  86,  which  authorizes  the  common  council  to  make  ordinances,  not 
Inconsistent  with  law,  to  prevent  encroachments  on  and  obstructions  to  the 
city  streets,  and  to  regulate  the  use  of  streets  and  sidewalks  for  signs,  awn- 
ings and  other  purposes,  the  council  may  by  ordinance  authorize  the  erection 
and  maintenance  of  awnings  over  the  sidewalks.  Hoey  y.  Gilroy,  129  N.  Y. 
182;  29  N.  E.  Rep.  85.  An  ordinance  which  provides  that  awnings  of  tin  or 
other  light  metal  may  be  erected  across  the  sidewalks  of  the  city,  to  be  sup- 
ported on  iron  posts  not  more  than  six  inches  in  diameter,  placed  just  inside 
the  curbstone,  is  sufficient  to  authorize  the  construction  of  a  permanent  iron 
structure  110  feet  long  and  19  feet  wide,  covering  the  entire  sidewalk,  and 
extending  over  the  curbstone  about  a  foot,  the  roof  of  which  is  made  of  light 
corrugated  Iron,  and  is  supported  by  iron  colunms  three  and  one-half  inches 
in  diameter,  placed  twelve  feet  apart,  just  inside  the  curbstone,  and  imbedded 
in  the  ground.  Ibid.  In  this  case  the  suit  was  brought  by  the  president  of 
the  Adams  Express  Company  to  enjoin  the  defendants,  who  were  the  officers 
having  charge  of  the  city  streets,  from  removing  the  awning  in  question. 
There  appears  to  have  been  no  action  of  the  council  in  the  matter,  but  the 
proposed  removal  was  on  the  responsibility  of  the  commissioner  of  public 
worlds  alone.  The  Court  of  Appeals  held  that  while  the  awning  was  an 
obstruction  to  the  street,  it  was  a  legalized  obstruction,  and  could  not  be 
removed  without  the  action  of  the  council,  and  the  relief  prayed  was  granted. 
It  was  said,  however,  that  "the  common  council  can  at  any  time  abate  such 
obstruction,  and  prevent  them  in  the  future  by  a  repeal  or  modification  of  the 
ordinance." 

City  Council  of  Augusta  v.  Burum,  (€(a.)  19  8.  E.  Rep.  820,  was  also  a  case 
to  prevent,  by  injunction,  the  removal  of  awnings  by  the  city  authorities. 
The  dty  had  no  express  authority  to  authorize  or  license  awnings  or  similar 
obstructions,  but  it  had  express  authority  to  prevent  and  remove  encroach- 
ments upon  the  street.  The  city,  however,  had  expressly  authorized  awnings 
and  regulated  their  construction.  Subsequently  such  authority  was  revoked 
and  all  wooden  awnings  were  ordered  to  be  removed.  The  points  decided 
are  thus  stated  in  a  syllabus  prepared  by  the  court.  1.  As  the  municipal 
government  could  not,  in  the  absence  of  express  legislative  authority,  grant 
the  right  to  erect  and  perpetually  maintain  awnings  over  the  sidewalks  of  the 
city,  the  rightful  existence  of  such  awnings  can  be  accounted  for  only  upon 
the  assumption  that  they  were  erected  under  a  license,  express  or  implied, 
from  such  government;  and,  however  long  they  may  have  been  in  existence, 
their  continuance  must  be  referred  to  the  original  license,  or  to  a  renewal  or 
repetition  of  the  same.  No  lapse  of  time  will  render  the  license  irrevocable, 
but  there  would  be  an  equitable  estoppel  against  a  needless  or  capridous 
revocation  until  sufficient  time  had  elapsed,  after  the  expense  of  erecting  the 
structures  was  incurred,  to  allow  those  who  incurred  such  expense  to  realize, 
in  the  way  of  use  and  enjoyment,  a  fair  return  for  their  outlay.  Whenever 
such  time  has  elapsed,  the  license  to  continue  the  structures  may  be  revoked; 
and  unless,  after  reasonable  and  fair  warning,  they  are  removed  by  the 
owners,  the  dty  authorities  may  remove  them  as  encroachments  upon  the 
streets,  no  longer  authorized.    2.  Where  the  awnings  in  question  have  existed 
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fW)in  nine  to  more  than  twenty  years,  the  fair  presumption,  there  being  no 
evidence  to  the  contrary,  is  that  those  who  erected  them  have  been  compen- 
sated by  their  use  for  all  expenditures  made  upon  the  faith  of  the  license 
granted.  An  ordinance  revoking  the  license  is,  consequently,  prima  facie 
valid,  and  its  enforcement  should  not  be  enjoined. 

2.  Granting  right  to  place  private  scales  in  streets  —  An  incor- 
porated town  has  power  under  Code  Iowa,  section  456,  authorizing  it  "  to  pro- 
vide for  the  measuring  or  weighing  of  hay,  coal,"  etc.,  to  grant  to  individual 
dealers  the  right  to  set  scales  in  the  public  streets  in  front  of  their  places  of 
business  in  such  a  way  as  not  to  be  an  obstruction  to  travel.  Town  of  Spen- 
cer V.  Andrews,  82  Iowa,  14;  47  N.  W.  Rep.  1007.  Though  the  right  so 
granted  was  a  mere  license  and  revocable  as  such,  yet  where  it  appeared  that 
before  the  revocation  the  licensees  had  ordered  a  scale  suitable  to  the  place; 
paid  the  freight  thereon;  that  some  of  the  grading  had  been  done;  that  they 
had  enlarged  the  plan  of  their  building  so  as  to  make  room  for  the  scale-beam 
on  the  inside;  and  that  these  facts  were  known  to  the  dty  council — they  are 
estopped  from  revoking  the  license  until  the  public  interests  require  it.  Ibid. 
"  If  from  any  cause,"  says  the  court,  "  such  as  change  in  the  travel  or  busi- 
ness, the  construction  of  a  scale  by  the  town,  or  the  condition  or  management 
of  this  scale,  public  interests  require  its  removal,  then  the  council  may  revoke 
the  permission."  But  scales  placed  in  a  street  without  authority  may  be 
removed  by  the  municipal  authorities.  Emerson  v.  Babcock,  66  Iowa,  258; 
28  N.  W.  Rep.  256. 

8.  Granting  right  to  lay  private  switch  track  in  streets— Neither  the 
power  to  regulate  the  use  of  streets  or  to  authorize  the  construction  and 
operation  of  railroads  therein,  is  sufficient  to  empower  a  city  to  grant  the  use 
of  a  street  for  a  railroad  or  switch  track  for  purely  private  purposes,  and  an 
abutting  owner  whose  property  will  be  damaged  thereby  may  enjoin  the  con- 
struction and  operation  of  such  a  road.  Glaessner  v.  Anheuser-Busch  Brew- 
ing Assn.,  2  Am.  R.  R.  &  Corp.  Rep.  420;  Gustafson  v.  Hamm,  (Minn.)  57  N. 
W.  Rep.  1054.  In  the  last  case  the  court  says  in  its  syllabus:  '*  As  the  owner 
of  a  lot  abutting  on  a  street  has,  as  appurtenant  to  the  lot,  and  independently 
of  the  ownership  of  the  fee  of  street,  an  easement  in  the  street,  to  its  full 
width,  in  front  of  his  lot,  for  purposes  of  access,  light  and  air,  which  consti- 
tutes property,  therefore  the  maintenance  and  operation  of  a  railroad  on  any 
part  of  the  street  in  front  of  his  lot  so  as  to  pollute  the  air,  and  thus  depreciate 
the  rental  value  of  the  premises,  constitutes  a  positive  invasion  of  property 
rights,  for  which  the  owner  may  maintain  a  private  action;  and  where  his 
legal  right  is  clear,  and  the  nuisance  or  trespass  a  continuing  one,  he  may 
maintain  an  action  to  enjoin  it." 

4.  Other  uses  of  street  for  private  purposes. —  See  Bateman  v.  City  of 
Covington,  8  Am.  R.  R.  &  Corp.  Rep.  508;  Laing  v.  City  of  Americus,  4  Anu 
R.  R.  A  Corp.  Rep.  228. 

6.  Uses  of  streets  beneath  the  surfiMe  in  connection  with  shutting 
property — license  to  construct  vault  under  public  alley,  when  irrevo- 
cable.—  The  charter  of  Chicago  gave  its  board  of  public  works  power  "to 
regulate  the  placing  or  building  of  vaults  under  the  streets,  alleys  and  side- 
walks, and  to  require  such  compensation  for  the  privilege  as  they  shall  deem 
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Toasonable  and  just,  subject  to  the  approval  of  the  common  council."  Under 
this  authority  Uie  board  granted  the  plaintiff  a  permit  to  construct  a  vault, 
under  the  alley  in  the  rear  of  his  lot,  for  use  in  connection  with  his  lot,  sub- 
ject to  the  terms  of  a  bond  of  even  date.  This  bond  required  the  plaiutiff, 
his  heirs  and  assigns,  to  keep  the  alley  over  the  vault  safe  and  in  good  repair 
for  public  use.  Plaintiff  constructed  the  vault  and  used  it  for  nearly  twenty 
years,  complying  with  his  bond  as  to  repairs,  etc.,  when  the  city  undertook 
to  revoke  the  permit  and  grant  the  use  of  half  the  alley,  for  similar  purposes, 
to  the  property  owner  on  the  opposite  side  of  the  street.  On  a  bill  to  enjoin 
the  dty  from  interfering  with  the  plaintiff's  rights  and  possession  in  the  alley, 
it  was  held: 

(1)  That  the  permit  and  bond  together  constituted  a  contract  between  the 
plaintiff  and  the  dty. 

(2)  That  the  approval  of  the  coundl  might  be  inferred  from  its  long 
acquiescence  and  that  the  covenants  of  the  plaintiff  were  a  good  and  suffl- 
dent  consideration  for  the  privileges  granted  by  the  dty. 

(5)  That  in  making  the  contract  the  dty  acted  in  its  private  corporate  capac- 
ity, as  distinguished  from  its  public  and  political  or  governmental  capacity. 

(4)  That  the  permit  could  not  be  revoked  or  the  rights  of  the  plaintiff  inter- 
fered with  under  it,  except  as  the  public  interest  or  convenience  demanded. 

(6)  That  the  attempt  of  the  dty  to  interfere  with  the  plaintiiTs  rights  and 
poflsession  for  the  benefit  of  mere  private  parties  was  unwarranted  and  should 
be  prevented  by  injunction.  Gregsten  v.  City  of  Chicago,  146  111.  461;  84  N. 
£.  Rep.  426.    See,  further,  9  Am.  R.  R.  &  Corp.  Rep.  688,  note. 


City  of  New  Oblbans  v.  Abbagnato. 
(United  States  Circuit  Court  of  Appeals,  Fifth  Circuit,  May  29, 1894.) 

1.  Municipal  cobporation&  LiAsiLrrr  for  damages  for  death  bt 
ACT  OF  mob.  In  the  absence  of  a  statute  giving  a  remedy,  a  dty  is  not  liable 
for  damages  for  the  taking  of  human  life  by  a  mob,  although  its  officers  may 
have  been  negligent  in  preserving  the  public  peace. 

2.  The  Civil  Code  of  Louisiana,  artide  2815,  declaring  that  **  every  act 
whatever  of  man  that  causes  damage  to  another  obliges  him  by  whose  fault 
it  happened  to  repair  it,"  which,  by  subsequent  amendments,  is  made  appli- 
cable to  cases  of  death  through  negligence,  and  is  extended  to  damages  sus- 
tained therefrom  by  surviving  relatives  of  the  deceased,  when  construed  with 
regard  to  the  prindples  of  the  system  of  laws  of  which  it  is  part,  gives  no  rem- 
edy for  such  damages  against  a  munidpal  corporation  for  negligence  in  pre- 
serving the  public  peace,  resulting  in  loss  of  life  by  acts  of  a  mob. 

THIS  was  an  action  by  the  widow  of  Antonio  Abbagnato 
against  the  dty  of  Kew  Orleans  for  damages  for  the  death  of 
vol*  !• —  91 
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said  Abbagnato.  At  the  trial,  the  jury  found  for  plaintiff,  and 
judgment  for  plaintiff  was  entered  on  the  verdict.  Defendant 
brought  error. 

This  action  was  commenced  in  the  Circuit  Court  by  petition 
as  follows : 

"  The  petition  of  Widow  Giovanni  Abbagnato,  an  alien,  and 
subject  of  the  king  of  Italy,  domiciliated  at  Palermo,  Sicily, 
kingdom  of  Italy,  herein  appearing  and  prosecuting  in  her  own 
behalf  and  in  her  own  right,  respectfully  represents  that  the  city 
of  New  Orleans,  a  municipal  corporation,  chartered  and  organized 
under  the  laws  of  the  state  of  Louisiana,  and  a  citizen  thereof, 
and  domiciliated  within  the  jurisdiction  of  this  honorable  court, 
is  justly  and  truly  indebted  unto  your  petitioner  in capac- 
ity, hereinabove  recited,  in  the  full  sum  of  thirty  thousand  dol- 
lars ($30,000)  damages,  for  the  following  right  and  cause  of 
action,  which  arose  on  March  14,  1891,  in  the  city  of  New 
Orleans,  state  of  Louisiana,  and  within  the  jurisdiction  of  this 
honorable  court,  viz. :  That  Antonio  Abbagnato  (Bagnetto),  an 
alien,  and  a  subject  by  birth  of  the  king  of  Italy,  domiciliated  at 
Palermo,  Sicily,  kingdom  of  Italy,  emigrated  therefrom  to  the 
United  States  on  or  about  the  year  1884,  and  that  he  came  to 
Louisiana,  and  established  his  residence  in  the  city  of  New  Orleans. 
That,  while  here  residing,  he  was  arrested  on  or  about  October, 
1890,  together  with  twenty  or  more  other  persons,  on  a  charge 
of  murder  of  the  chief  of  police  of  said  city,  D.  C.  Hennessy, 
which  had  recently  occurred  ;  was  prosecuted  with  said  other  per- 
sons for  said  crime  before  the  Criminal  District  Court  for  the  parisli 

of  Orleans,  when,  after  a  protracted  trial,  lasting days,  and 

after  evidence  adduced,  argument  of  counsel  and  charge  of  the 
presiding  judge,  the  jury,  on  March  13,  1891,  returned  into  comt 
and  pronounced  a  verdict  of  acquittal  as  to  said  Antonio  Abbag- 
nato (Bagnetto),  and  five  other  co-accused  including  such  who 
had  been  acquitted  and  such  as  to  whom  there  had  been  a  mi^ 
trial,  were,  pending  further  legal  proceedings,  reincarcerated  in 
the  parish  prison,  which  is  the  property  of  the  city  of  New 
Orleans.  That  during  the  evening  and  night  of  March  13,  1891, 
and  immediately  after  the  verdict  of  the  jury  had  become  known 
throughout  said  city  of  New  Orleans,  a  conspiracy  was  formed  by 
a  certain  body  of  men,  whose  names  are  now  to  your  petitioner 
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miknown,  with  the  avowed  purpose  of  setting  at  nanght  the  find- 
ings of  said  jury  and  the  legal  and  regular  methods  of  criminal 
trial  and  justice,  as  established  and  recognized  in  civilized  com- 
munities throughout  the  world,  and  which  had  heretofore  pre- 
vailed in  the  present  community,  and  with  the  sole  purpose  of 
taking  the  law  into  their  own  hands,  and  of  summarily,  and  with- 
out the  formalities  of  trial  and  criminal  justice,  destroying  by 
wholesale  slaughter,  the  lives  of  the  said  Antonio  Abba^ato 
(Bagnetto)  and  the  other  twenty  or  more  co-accused,  then  incar- 
cerated with  him  in  said  parish  prison.     That,  in  pursuance  of 
said  conspiracy  and  plan  of  action,  a  mass  meeting  was  called  for 
the  next  day  at  10  a.  m.,  at  Clay  statue,  on  the  main  street  of  the 
town,  at  about  three-quarters  of  a  mile  from  the  parish  prison, 
which  said  assembly  was  extensively  advertised  in  the  morning 
papers  of  the  city,  as  appears  by  a  copy  of  the  New  Orleans 
Times-Democrat  of  said  date,  which    is    annexed  hereto  for 
reference.     That,    in    accordance    with    said    call,    a    crowd 
congregated  at  said  place,  where  several  inflammatory  speeches 
were  made,  as  appears  from  the  issue  of  the    New  Orleans 
Daily    States,    a    newspaper   of   said  city,   dated    March    14, 
1891,    which    is    hereto    annexed    for  reference.     That,   after 
their  passions   had   been   so    aroused,   the  mob   moved    in    a 
body  from  the  place  of  meeting  to   the  parish  prison,  which 
they  surrounded  on  all  of  its  four  sides,  cutting. off  all  ave- 
nues of  escape  therefrom.     That  some  forty  or  fifty  men  out  of 
said  mob,  whose  names  are  now  to  your  petitioner  unknown, 
armed  with  Winchester  rifles,  shotguns,  revolvers,  axes,  crowbars 
sxid  other  weapons,  and  who  preceded  the  main  body  of  the 
rioters,  secured  admission  inside  the  walls  of  the  prison  by  break- 
ing open  a  rear  door  of  the  building,  meeting  with  little  or  no 
resistance  from  the  police  authorities  and  other  persons  who 
should  have  been  charged  with  the  duty  of  protecting  the  ave- 
nues to  said  parish  jail.     That  the  said  armed  body  of  men  took 
absolute  possession  of  the  building,  and  during  16  or  20  minutes, 
with  said  Winchester  rifles,  shotguns,  pistols,  axes  and  other 
deadly  weapons,  began  an  immediate  search,  hunt  and  slaughter 
of  their  intended  victims,  who  were  unarmed,  and  were  merci- 
lessly shot  down  and  killed,  including  the  said  Antonio  Abbag- 
Bato  (Bagnetto)  and  ten  other  prisoners,  two  of  whom,  viz.,  the 
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said  Antonio  Abbagnato  (Bagnetto)  and  Emanaele  Folizzi  (Man* 
nel  Polizzi),  were  taken  out  of  the  jail  into  the  street,  and  were 
hanged  by  the  neck  to  trees  or  lamp  posts  fronting  said  prison^ 
and  then  riddled  with  bullets  until  death,  the  names  of  all  the 
victims  and  the  particulars  of  their  horrible  deaths  being  fully 
detailed  in  the  issue  of  the  New  Orleans  Picayune  of  March  15, 
1891,  which  is  hereunto  annexed  for  reference.  Now,  your  peti- 
tioner avers  that,  throughout  all  of  the  stages  of  this  bloody 
drama,  no  proper  steps,  means  or  action  were  taken  by  the  author- 
ities haying  charge  of  the  police,  peace  and  good  order  of  the 
city  to  suppress  and  defeat  said  conspiracy,  although  the  mayor 
of  the  city  of  New  Orleans,  the  chief  of  police,  and  their 
employees,  agents,  deputies  and  subordinates  knew  (as  your  peti- 
tioner is  informed  and  verily  believes),  since  the  evening  of  March 
13,  1891,  or  since  early  morning  on  March  14,  1891,  that  such  a 
conspiracy  existed,  what  its  sanguinary  programme  was  and  the 
time,  place  and  mode  of  executing  the  same.  Your  petitioner 
further  avers  that  if  the  mayor  of  the  city  of  New  Orleans, 
Joseph  A.  Shakespeare,  and  if  the  acting  chief  of  police,  John 
Joumee,  on  hearing  the  rumors  circulating  throughout  the  city,, 
or  on  reading  in  the  morning  papers  of  the  proposed  mass  meet- 
ing  and  understanding  its  dreadful  purpose,  had  taken  the  proper 
steps  of  police  and  protection  of  said  parish  prison,  as  well  as  of 
the  persons  and  Uves  of  the  prisoners  which  the  law  of  the  state 
had  confided  to  the  honor  and  justice  of  the  city,  the  said  riotoua 
assemblage  would  never  have  organized,  or  would  not  have  pro- 
oeeded  (lown  the  streets,  or  taken  possession  of  the  prison  build- 
ing, and  the  wholesale  slaughter  would  have  been  prevented. 
That  said  parish  prison  is  a  massive  brick  building,  with  iron 
doors  and  railings,  easy  to  defend  by  a  handful  of  disciplined 
policemen,  for  a  time  at  least,  and  until  the  militia  of  tlie  state  or 
other  police  assistance  from  the  outside  could  have  been  sum- 
moned.  That  from  Clay  statue  to  the  parish  prison,  a  distlEince 
of  almost  a  mile,  no  police  officers  or  other  guardians  of  the 
peace  were  stationed,  with  instructions  to  arrest  the  march  of  the 
mob  coming  down  the  street  towards  the  prison.  That  the  police 
force  at  the  prison  proper,  in  front  of  the  building  itself  and  in 
the  interior  thereof,  was  insufficient  in  number,  was  not  armed,  or 
imperfectly  armed,  was  demoralized,  was  improperly  led  and 
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commanded,  and  readily  yielded  to  the  fury  of  the  mob.  That 
the  safety  of  the  prisoners  might  have  been  provided  for  by  the 
prompt  removal  to  another  prison,  police  jail  or  other  place  of 
refuge.  That  the  mayor  of  the  city  was  not  that  morning  at  his 
office  at  the  city  hall,  and  could  not  be  found,  and  that  he  gave 
no  instructions  to  the  police  authorities  to  disperse  the  mob  and 
to  prevent  the  consummation  of  its  bloodthirsty  designs.  That 
the  mayor  of  New  Orleans  is  the  chief  magistrate  and  executive 
officer  of  the  city ;  is  at  the  head  of  the  police  force,  by  virtue  of 
his  office,  and  is  charged  with  the  duty  of  seeing  the  laws  exe- 
cuted, and  of  preserving  the  peace  and  good  order  within  its 
limits.  That  the  chief  of  police,  next  in  command  to  the  mayor, 
was  equally  derelict  in  his  duties,  and  was,  together  with  the  said 
mayor  and  all  of  the  employees,  agents,  deputies  and  subordi- 
nates, guilty  of  gross  carelessness  and  culpable  negligence.  That, 
by  reason  of  said  gross  carelessness  and  culpable  negligence  on 
the  part  of  the  said  mayor  of  the  city  of  New  Orleans  and 
the  chief  of  police  and  the  other  subordinate  officers  of  the 
police  force,  by  reason  of  their  inaction,  supineness  and  failure 
to  perform  the  duties  of  their  respective  offices  in  regard  to  the 
proper  police  of  the  city,  as  hereinabove  fully  recited,  and  by 
reason  of  other  acts  of  omission  and  guilty  indifference,  to  be 
shown  at  the  trial  of  the  case,  the  said  city  of  New  Orleans  has 
become  liable  in  damages  to  your  petitioner  in  her  hereinafter- 
mentioned  capacity,  by  reason  of  a  right  and  cause  of  action 
which  had  accrued  to  the  said  Antonio  Abbagnato  (Bagnetto), 
and  which  has  survived  his  death,  and  become  vested  in  your 
petitioner,  as  aforesaid.  Your  petitioner  further  represents  that 
the  said  damages  consist  of  the  following  items,  viz. : 

"(1)  The  well-grounded  terror  and  anxiety  of  mind 
under  which  the  victim  labored  prior  to  the  onslaught, 
which  are  fully  worth  the  sum  of  five  thousand  dollars.      $5,000 

"  (2)  The  great  mental  and  bodily  pain,  suffering  and 
agony  which  preceded  or  accompanied  his  death, 
which  are  fully  worth  the  sum  of  five  thousand 
dollars 5,000 

^^(3)  The  earnings  and  savings  which  the  said  decedent, 
who  was  a  healthy,  strong  and  able-bodied  young  man, 
might  have  realized  during  his  natural  life,  had  not 
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the  same  been  prematurely  cut  off,  which  are  fully 

worth  the  sum  of  ten  thousand  dollars $10,000 

**(4)  Exemplary  and  punitive  damages  for  the  fjulure  of 
the  city  of  New  Orleans  to  secure  and  guaranty  to 
said  deceased  the  protection  of  life  and  person  to 
which  he  was  entitled  under  the  Federal  and  State 
Constitutions  and  general  laws  of  the  country,  as  well 
as  under  the  special  provisions  of  the  treaty  entered 
into  between  the  kingdom  of  Italy  and  the  United 
States  of  America  on  February  26, 18 — ,  and  ratified 
at  Washington  on  November  17,  1871,  which  are 
fully  worth  the  sum  of  ten  thousand  dollars 10,000 

"Total •.    $30,000 


"  Your  ••petitioner  further  represents  that  the  said  Antonio 
Abbagnato  (Bagnetto)  was  her  son,  and  that  he  was  unmarried 
and  had  no  children  at  the  time  of  his  death,  and  that,  in  default 
of  such  wife  and  children,  your  petitioner,  as  surviving  mother, 
has  acquired  the  right  of  action  for  the  aforesaid  damages  which 
has  survived  the  death  of  the  said  Antonio  Abbagnato  (Bag- 
netto). Wherefore  your  petitioner  prays  that  the  city  of  New 
Orleans,  through  Joseph  A.  Shakespeare,  its  mayor,  be  cited  to 
appear  and  answer  this  petition,  and  that,  after  due  proceedings 
had,  there  be  judgment  in  favor  of  your  petitioner  in  her  afore- 
said capacity,  and  against  the  said  city  of  New  Orleans,  for  the 
sum  of  thirty  thousand  ($30,000)  dollars,  with  legal  interest  from 
the  date  of  the  verdict  of  the  jury  and  of  the  judgment  of 
court,  and  for  all  costs  of  suit,  and  for  all  general  and  equitable 
relief  needful  herein." 

Citation  having  issued,  the  city  of  New  Orleans  first  appeared, 
and  objected  to  the  form  of  the  citation,  and,  on  that  objection 
being  overruled,  filed  a  peremptory  exception,  as  follows  :  "  Now, 
into  this  honorable  court  comes  the  city  of  New  Orleans,  the 
defendant  herein,  who  files  this  peremptory  exception  to  the 
demand  of  the  plaintiff  herein,  to  wit :  That  municipal  corpora- 
tions of  this  state  are  not  liable  for  any  other  damages  done  by 
mobs  or  riotous  assemblages,  except  to  damages  done  to  property. 
Defendant  prays  that  this  exception  be  maintained  and  the  said 
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plaintiff's  petition  dismissed."  The  exceptions  being  overruled, 
the  city  filed  an  answer,  excepting  to  the  jurisdiction  of  the  court, 
alleging  that  tlie  said  Antonio  Abbagnato  was  an  American  citizen 
of  the  state  of  Louisiana,  legally  naturalized,  which  exception 
was  also  overruled.  Thereupon  such  proceedings  were  had  that 
a  jury  was  impaneled,  the  cause  tried,  and  a  verdict  against  the 
city  of  New  Orleans  for  the  sum  of  $5,000.  Judgment  was 
entered  on  the  verdict,  and  the  city  of  New  Orleans  brought  the 
case  to  this  court  for  review,  assigning  as  error  the  one  ground 
"  that  the  court  erred  in  overruling  the  exception  herein  filed, 
wherein  defendant  excepted  to  the  plaintiff's  petition  on  the 
ground  that  municipal  corporations  of  this  state  are  not  liable  for 
any  other  damages  done  by  mobs  or  riotous  assemblages  except 
for  damages  done  to  property." 

Pabdee,  Circuit  Judge  {after  stating  the  foots).  The  treaty 
between  the  kingdom  of  Italy  and  the  United  States  proclaimed 
November  23,  1871,  guarantees  to  the  citizens  of  either  nation  in 
the  territory  of  the  other  "the  most  constant  protection  and 
security  for  their  persons  and  property,"  and  further  provides 
that  "  they  shall  enjoy  in  this  respect  the  same  rights  and  privi- 
leges as  are  or  shall  be  granted  to  the  natives  on  their  submitting 
themselves  to  the  conditions  imposed  upon  the  natives."  Treaty 
of  1871,  art.  3  (17  Stat.  846).  This  treaty  applies  to  this  case 
only  so  far  as  to  require  that  the  rights  of  the  plaintiff  shall  be 
adjudicated  and  determined  exactly  the  same  as  if  she  were,  and 
her  deceased  son  had  been,  a  native  citizen  of  the  United  States. 

The  Constitution  of  the  state  of  Louisiana  provides  as  follows : 
"  The  citizens  of  the  city  of  New  Orleans  or  any  political  corpora- 
tion which  may  be  created  within  its  limits  shall  have  the  right 
of  appointing  the  several  public  officers  necessary  for  the  adminis- 
tration of  the  police  of  said  city,  and  pursuant  to  the  mode  of 
election  which  shall  be  provided  by  the  general  assembly." 
Const.  La.  1879,  art.  263.  "The  maintenance  and  support  of 
persons  confined  in  the  parish  of  Orleans  upon  charges  or  convic- 
tion for  criminal  offenses  shall  be  under  the  control  of  the  city  of 
New  Orleans."     Id.  art.  147. 

The  charter  of  the  city  of  New  Orleans  —  "Creates  all  the 
inhabitants  of  the  parish  of  Orleans,  as  now  bounded  by    *    *    * 
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as  a  body  corporate,  and  establishes  them  as  a  political  corpora- 
tion by  the  name  of  the  *  City  of  New  Orleans,'  with  the  follow- 
ing powers,  and  no  more :  It  shall  have  a  seal  and  may  sne  and 
be  sued.  *  *  *  [Section  1.]  The  council  shall  have  power, 
and  it  shall  be  their  duty,  to  pass  such  ordinances,  and  to  see  to 
their  faithful  execution,  as  may  be  necessary  and  proper  to  pre- 
serve the  peace  and  good  order  of  the  city ;  *  *  *  to  organ- 
ize and  provide  an  efficient  police.  *  *  *  [Section  7.]  The 
council  shall  also  have  power  *  *  *  to  establish  jails,  houses 
of  refuge  and  reformation  and  correction,  and  make  regulations 
for  their  government,  and  to  exercise  a  general  police  power  in 
the  city  of  New  Orleans.  [Section  8.]  The  mayor  shall  keep 
his  office  at  the  city  hall  '^  *  *  *  ghall  see  that  the  laws  and 
ordinances  within  the  limits  of  the  city  of  New  Orleans  be 
properly  executed ;  *  *  *  shall  be  ex-officio  justice  and  con- 
servator of  the  peace.  *  *  *  [Section  19.]"  Acts  1882, 
No.  20,  p.  14. 

The  act  of  the  legislature  of  Louisiana  (passed  in  1888)  creating 
the  police  board  of  the  city  of  New  Orleans,  preserves  to  the 
mayor  of  the  city  of  New  Orleans  the  power,  as  the  commander- 
in-chief  of  the  police  force,  to  issue  such  orders  as  may  be  neces- 
sary and  proper  for  the  preservation  of  the  peace  in  the  city  of 
New  Orleans,  and  in  said  act  it  was  declared  that :  ^  It  is  hereby 
made  the  duty  of  the  police  force  at  all  times  of  the  day  and 
night,  and  the  members  of  such  force  are  thereunto  empowered, 
to  especially  preserve  the  public  peace,  to  prevent  crimes,  detect 
and  arrest  offenders,  suppress  riots,  mobs  and  insurrections,  dis- 
perse unlawful  or  dangerous  assemblages  which  obstruct  the  free 
passage  of  public  streets,  sidewalks,  squares  and  places,  protect 
the  rights  of  persons  and  property,"  etc.     Acts  1888,  No.  63,  p.  64. 

The  city  of  New  Orleans,  by  her  pleadings,  admits  the  gross 
negligence  charged  in  the  petition  in  the  performance  of  the  duties 
devolving  upon  the  municipality  under  the  Constitution  and  laws 
of  the  state  above  referred  to,  whereby  Abbagnato  lost  his  life  at 
the  hands  of  a  mob  while  in  the  custody  of  the  law ;  and  the  ques- 
tion presented  in  this  case  is  whether,  on  such  admission  of  facts, 
the  city  can  be  held  liable  in  damages.  It  is  well  settled  that  at 
common  law  no  civil  action  lies  for  injury  to  a  person  which 
results  in  his  death.     Insurance  Co.  v.  Brame,  95  TJ.  S.  764-756 ; 
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Dennick  v.  Kailroad  Co.,  103  U.  8.  11. 21 ;  The  Harrisburg,  119 
IT.  S.  199-214 ;  7  Sup.  Ot.  Eep.  140.  The  rule  is  the  same  under 
the  dvil  law,  according  to  the  decisions  of  the  Louisiana  Supreme 
Court.  Hubgh  v.  Railroad  Co.,  6  La.  Ann.  495 ;  Hermann  v. 
Eailroad  Co.,  11  La.  Ann.  5.  In  the  absence  of  a  statute  giving 
a  remedy,  public  or  municipal  corporations  are  under  no  liability 
to  pay  for  the  property  of  individuals  destroyed  by  mobs  or  riot- 
ous assemblages.     Add.  Torts,  1305 ;  Dillon  Mun.  Corp.  §  959. 

In  the  case  of  State  v.  Mayor,  etc.,  of  New  Orleans,  109  U.  S. 
285 ;  3  Sup.  Ct.  Eep.  211,  the  Supreme  Court  of  the  United 
States  held  that  the  right  to  demand  reimbursement  from  a  munic- 
ipal corporation  for  damages  caused  by  a  mob  is  not  founded  on 
contract.  It  is  a  statutory  right,  and  may  be  given  or  taken  away 
at  pleasure.  In  the  same  case,  Mr.  Justice  Bradlet,  concurring, 
said :  "  I  concur  in  the  judgment  of  this  case,  on  the  special 
ground  that  remedies  against  municipal  bodies  for  damages  caused 
by  mobs  or  other  violators  of  law,  unconnected  with  the  munici- 
pal government,  are  purely  matters  of  legislative  policy,  depend- 
ing on  positive  law,  which  may  at  any  time  be  repealed  or  modi- 
fied, either  before  or  after  the  damage  has  occurred,  and  the 
repeal  of  which  causes  the  remedy  to  cease.  In  giving  or  with- 
holding remedies  of  this  kind,  it  is  simply  a  question  whether  the 
public  shall  or  shall  not  indemnify  those  who  sustain  losses  from 
the  unlawful  acts  or  combinations  of  individuals ;  and  whether  it 
shall  or  shall  not  do  so  is  a  matter  of  legislative  discretion,  just  a? 
it  is  whether  the  public  shall  or  shall  not  indemnify  those  who 
suffer  losses  at  the  hands  of  a  public  enemy,  or  from  intestine 
commotions  or  rebellion." 

If  this  be  the  rule  with  regard'to  the  liability  of  municipal  cor- 
porations for  damages  to  property  committed  by  mobs  or  riotous 
assemblages,  a  fortiori  it  must  be  the  rule  with  regard  to  the  lia^ 
bility  of  municipal  corporations  for  damages  resulting  in  the  loss 
of  life  from  the  acts  of  mobs  or  riotous  assemblages.  The  reason 
of  the  rule  is  obvious.  Actions  to  recover  from  municipal  cor- 
porations damages  resulting  from  the  acts  of  mobs  and  riotous 
assemblages  are  actions  to  hold  such  corporations  liable  in  dam- 
ages for  a  failure  to  preserve  the  public  peace.  The  preserva- 
tion of  the  public  peace  primarily  devolves  upon  the  sovereign. 
Under  our  system  of  government,  the  state  is  that  sovereign. 
VOL.  X. —  92 
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U.  S.  V.  CniikBhank,  92  U.  S.  542-653  ;  Western  College  v.  City 
of  Cleveland,  12  Ohio  St.  377.  When,  by  the  action  of  the  state, 
a  municipal  corporation  is  charged  with  the  preservation  of  the 
peace,  and  empowered  to  appoint  police  boards  and  other  agen- 
cies to  that  end,  the  corporation  pro  tanto  is  charged  with  govern- 
mental functions  in  the  public  interest  and  for  public  purposes, 
and  is  entitled  to  the  same  immunity  as  the  sovereign  granting 
the  power  for  negligence  in  preserving  the  public  peace,  unless 
such  liability  is  expressly  declared  by  the  sovereign.  This  propo- 
sition is  so  well  recognized  that  not  a  well-considered,  adjudicated 
case  can  be  found  in  the  books  where,  in  the  absence  of  an  express, 
statute,  any  municipality  has  been  held  liable  for  the  neglect  of 
its  officers  to  preserve  the  peace.  In  the  case  of  Western  College 
V.  City  of  Cleveland,  supra,  it  was  said :  "  It  is  the  duty  of  the 
state  government  to  secure  to  the  citizens  of  the  state  the  peace- 
ful enjoyment  of  their  property  and  its  protection  from  wrongful 
and  violent  acts.  For  the  proper  discharge  of  this  duty,  power  is 
delegated  in  different  modes.  One  of  these  is  the  establishment 
of  municipal  corporations.  Powers  and  privileges  are  also  con- 
ferred upon  municipal  corporations  to  be  exercised  for  the  benefit 
of  the  individuals  of  whom  such  corporations  are  composed,  and, 
in  connection  with  these  powers  and  privileges,  duties  are  some- 
times specifically  imposed.  It  is  obvious  that  there  is  a  distinc- 
tion between  those  powers  delegated  to  municipal  corporations  to 
preserve  the  peace  and  protect  persons  and  property  when  they 
are  to  be  exercised  by  legislation  or  the  appointment  of  proper 
officers,  and  those  powers  and  privileges  which  are  to  be  exercised 
for  the  improvement  of  the  property  compri8Q,d  within  the  limits 
of  the  corporation  and  its  adaptation  for  the  purposes  of  residence 
and  business.  As  to  the  first,  the  municipal  corporation  repre- 
sents the  state ;  as  to  the  second,  the  municipal  corporation  repre- 
sents the  pecuniary  and  proprietary  interest  of  the  individuals. 
As  to  the  first,  responsibility  for  acts  done  or  omitted  is  governed 
by  the  same  rule  of  responsibility  which  applies  to  like  delega- 
tions of  power;  as  to  the  second,  the  rules  which  govern  the 
responsibility  of  individuals  are  properly  applicable." 

The  exemption  of  municipalities  from  liability  to  suits  for  dam- 
ages for  the  negligence  of  officers  and  agents  in  the  execution  of 
the  governmental  functions  granted  by  the  state,  in  the  public 
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interest,  and  in  the  absence  of  statutory  liability,  is  recognized  in 
Looisiana,  as  shown  by  the  decisions  of  the  Supreme  Court  of 
the  state  in  Egerton  v.  Third  Municipality,  1  La.  Ann.  437 ; 
Stewart  v.  City  of  New  Orleans,  9  La.  Ann.  461 ;  Lewis  v.  New 
Orleans,  12  La.  Ann.  190 ;  Bennett  v.  New  Orleans,  14  La.  Ann. 
120 ;  Howe  v.  New  Orleans,  12  La.  Ann.  482 ;  New  Orleans,  etc., 
R.  Co.  V.  New  Orleans,  26  La.  Ann.  478  —  although  Johnson  v. 
Municipality  No.  1,  6  La.  Ann.  100 ;  Clague  v.  New  Orleans,  13 
La.  Ann.  276,  and  Chase  v.  Mayor,  9  La.  343,  are  apparently  to 
the  contrary.  The  Louisiana  cases,  as  well  as  those  of  other 
states,  are  very  ably  reviewed,  and  the  whole  matter  discussed,  in 
a  well-considered  opinion  of  the  learned  judge  of  the  eastern  db- 
trict  of  Louisiana  in  the  case  of  Monasterio  v.  City  of  New 
Orleans  (recently  decided),  62  Fed.  Rep.  — .  It  follows,  there- 
fore, that  in  order  to  recover  damages  against  the  city  of  New 
Orleans  for  the  taking  of  human  life  by  a  mob  in  said  city,  no 
matter  what  the  negligence  of  the  city  officials  may  have  been, 
there  must  be  a  statute  of  the  state  of  Louisiana  expressly  or  by 
necessary  implication  giving  a  remedy  in  such  cases. 

Section  2453  of  the  Revised  Statutes  of  Louisiana  reads  as  fol- 
lows :  ^^  The  different  municipal  corporations  in  this  state  shall  be 
liable  for  the  damages  done  to  property  by  mobs  or  riotous  assem- 
blages in  their  respective  limits." 

And  article  2316,  Revised  Civil  Code,  as  last  amended,  reads  as 
follows:  ^^ Every  act  whatever  of  man  that  causes  damage  to 
another  obliges  him  by  whose  fault  it  happened  to  repair  it.  The 
right  of  this  action  shall  survive  in  case  of  death  in  favor  of  the 
minor  children  and  widow  of  the  deceased  or  either  of  them,  and 
in  default  of  these  in  favor  of  the  surviving  father  or  mother,  or 
either  of  them,  for  the  space  of  one  year  from  the  death.  The 
survivors  above  mentioned  may  also  recover  the  damages  sus- 
tained by  them  by  the  death  of  the  parent  or  child  or  husband  or 
wife  as  the  case  may  be."  Article  2316,  Revised  Civil  Code,  reads 
as  follows :  ^^  Every  person  is  responsible  for  the  damage  he  occa- 
sions, not  merely  by  his  act,  but  by  his  negligence,  his  imprudence 
or  his  want  of  skill."  And  article  2317 :  "  We  are  responsible 
not  only  for  the  damage  caused  by  our  own  act,  but  for  that 
which  is  caused  by  the  act  of  persons  for  whom  we  are  answer- 
able, or  of  the  things  which  we  have  in  our  custody." 
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It  is  not  seriously  contended  in  this  case  that  article  2458  of 
the  Bevised  Statutes  of  the  state  warrants  the  maintenance  of  the 
present  suit,  or  fixes  any  liability  upon  the  city  of  New  Orleans 
because  of  the  death  of  Abbagnato  at  the  hands  of  a  mob,  as 
recited  in  the  petition.  As  we  consider  the  statute  and  the  fact 
of  its  existence  on  the  statute  book,  it  goes  rather  to  deny  the 
right  to  recover  in  this  case  than  to  support  it,  for  it  shows  clearly 
that  in  the  legislative  mind  the  statute  was  necessary  to  fix  liability 
upon  municipal  corporations  for  damages  to  property  done  by 
mobs ;  and  the  limitation  of  the  right  to  recover  damages  to  prop- 
erty only  shows  a  clear  legislative  intent  that  beyond  property, 
and  for  life  or  limb,  municipal  corporations  should  not  be  respon- 
sible. The  entire  right  of  the  plaintiff  in  error  to  recover  dam- 
ages must  then  be  based  upon  article  2315  and  the  subsequent 
articles  of  the  Civil  Code,  above  quoted.  Article  2315,  as  orig- 
inally adopted,  was  as  follows :  "  Every  act  whatever  of  man  that 
causes  damage  to  another  obliges  him  by  whose  fault  it  happened 
to  repair  it."  It  was  under  this  article  that  the  decision  in  Hubgh 
V.  Bailroad  Co.,  supra,  was  rendered,  holding  that  an  action  for 
damages  caused  by  the  homicide  of  a  free  human  being  cannot 
be  maintained.  In  regard  to  the  article  the  court  says :  "  The 
provisions  of  this  article,  however  general  and  comprehensive  its 
terms  may  be,  are  found  more  than  once  recited  in  terms  equally 
general  and  comprehensive  in  the  laws  of  the  15th  title  of  the  7th 
Partida.  The  article  was  inserted  in  the  Code  of  1809,  at  a  time 
when  the  Spanish  laws  were  in  force.  It  was  put  and  retained 
to  this  time  in  the  Code,  not  for  the  purpose  of  making  any 
change  in  the  law,  but  because  it  was  a  principle  which  was  in  its 
proper  place  in  a  Code ;  a  principle  which  would  be  equally 
recognized  as  a  necessary  conservative  element  of  society,  and 
cqufiJly  obligatory,  whether  it  was  formally  enacted  in  a  Code  or 
not.  *  *  »  Merlin,  in  giving  his  conclusions  before  the 
Court  of  Cassation,  in  the  case  of  Michel,  Reynier  et  al.,  respect- 
ing the  article  1382  of  the  Code  Napoleon,  which  is  identical 
with  the  article  2294  of  our  Code,  says  :  ^  The  principle  laid  down 
in  article  1382  is  not  new.  It  is  drawn  from  the  natural  law : 
and,  long  before  the  Napoleon  Code,  the  Roman  laws  had  sol* 
emnly  proclaimed  it.  Long  before  that  Code,  the  French  laws 
had  recognized  and  assumed  its  existence.' " 
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We  UBderstand  from  this  that  the  article  of  the  Civil  Code  in 
question  was  not  an  innovation  of  the  civil  law,  in  force  in  the 
state,  introducing  new  principles  and  establishing  new  duties  and 
responsibilities,  which  did  not  before  exist.  It  is  a  part  of  a 
system  of  laws,  and  controlling  only  where,  under  general  prin- 
ciples, it  is  applicable  to  the  facts  and  liabilities  of  a  particular 
case.  We  have  shown  that  the  article  was  not  enforcible  when 
the  "  act  whatever  of  man  "  resulted  in  death,  until  the  statute  so 
declared,  and  this  because  of  the  intervention  of  other  equally 
well-recognized  principles  of  law.  To  make  it  applicable  in  case 
of  death  through  negligence,  the  legislature  of  1856  amended 
the  article  by  adding  thereto  as  follows :  "  The  right  of  this  action 
shall  survive  in  case  of  death  in  favor  of  the  minor  children  and 
widow  of  the  deceased  or  either  of  them,  and  in  default  of  these 
in  favor  of  the  surviving  father  and  mother,  or  either  of  them, 
for  the  space  of  one  year  from  the  death."  Acts  1856,  No.  223, 
p.  270.  As  thus  amended,  the  scope  of  the  article  was  still  too 
narrow  to  permit  the  recovery  of  other  damages  than  such  as  the 
deceased  himself  would  have  had  had  he  survived  the  injury 
(Vredenburg  v.  Behan,  33  La.  Ann.  627) ;  and,  therefore,  the 
article  was  again  amended  and  re-enated,  adding  thereto  as  fol- 
lows: "The  survivors  above  mentioned  may  also  recover  the 
damages  sustained  by  them  by  the  death  of  the  parent  or  child 
or  husband  or  wife  as  the  case  may  be."  Acts  1884,  p.  94, 
Neither  the  amendment  of  1855  nor  that  of  1884  enlarges  the 
scope  of  the  article  as  to  the  persons  who  may  be  held  liable  for 
negligence.  The  amendments  go  no  further  than  to  provide  for 
a  limited  survival  of  the  action  and  an  enlarged  rule  of  damages. 
The  article  is  applicable  now  to  the  same  persons,  and  to  no 
others,  as  before  amendment ;  and  if,  before  amendment,  it  could 
not  be  applied  so  as  to  hold  a  municipal  corporation  liable  for 
damages  resulting  from  the  acts  of  mobs  and  riotous  assemblages, 
it  cannot  be  so  applied  now.  Before  this  amendment,  it  declared 
well-known  principles  of  the  civil  law,  but  not  all  of  them,  and  it 
controlled  in  cases  where  the  application  of  other  well-known 
rules  and  principles  did  not  deny  the  action  or  defeat  recovery* 
As  amended,  it  should  have  the  same  construction  and  be  given 
the  same  force.  Before  the  act  of  1855,  it  was  not  contended, 
nor  eould  it  have  been  successfully  contended,  that  the  artide  was 
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applicable  as  against  a  municipal  corporation  to  recover  damages 
to  either  person,  life  or  property  resulting  from  the  acts  of  mobs 
and  riotous  assemblages.  For  these  reasons,  we  are  clear  that 
neither  expressly  nor  by  implication  does  it  now  give  a  remedy 
in  damages  against  a  municipal  corporation  for  negligence  in  pre^ 
serving  the  public  peace  resulting  in  the  loss  of  life  by  the  acts 
of  a  mob.  As  we  find  no  law  of  the  state  of  Louisiana  giving 
a  remedy  in  damages  against  a  municipal  corporation  for  the  acts 
done  by  a  mob  resulting  in  the  loss  of  human  life,  we  are  com- 
pelled to  reverse  the  judgment  of  the  court  below. 

In  the  exceedingly  able  and  interesting  brief,  showing  great 
industry  and  research,  presented  to  this  court  by  the  learned 
counsel  for  the  defendant  in  error,  it  is  said :  ^'  The  question 
here  presented  is  not  a  street  fight  or  murder,  without  any  pre- 
monition on  the  part  of  the  city  authorities,  and  without  culpable 
neglect  in  the  discharge  of  their  duties ;  nor  is  it  the  case  of  a 
police  force,  in  its  attempt  to  quell  an  insurrection,  being  over- 
powered by  a  mob.  But,  on  the  contrary,  we  have  the  extraordi- 
nary spectacle  of  a  mob  organizing  in  a  city  of  a  quarter  million 
inhabitants,  to  the  knowledge  of  the  authorities,  and  without  any 
^orts  to  disperse  them,  marching  down  the  streets  for  the  dis- 
tance of  a  mile,  armed  and  in  broad  daylight ;  taking  possession 
of  a  city  building  and  killing  its  inmates,  for  an  hour  or  more, 
and  until  their  thirst  for  blood  was  satiated  —  a  deed  unparalleled 
and  unheard  of  in  the  history  of  the  world." 

Before  entering  judgment  we  feel  called  to  say  that  we  exceed- 
ingly regret  that  the  conclusions  of  the  learned  counsel  on  the 
law  of  the  case  as  otherwise  discussed  in  their  brief  are  not  as 
well  founded  as  is  their  just  indignation  in  considering  the  facts ; 
and  we  think  it  proper,  in  view  of  the  well-known  facts  attending 
the  Italian  lynching  in  the  city  of  New  Orleans  in  1891,  to  repro- 
duce part  of  what  was  so  well  said  by  the  Supreme  Court  of  the 
United  States  in  Ex  parte  Wall,  107  U.  S.  265-274;  2  Sup.  Ct 
Eep.  569,  in  regard  to  lynching :  "  It  is  not  a  mere  crime  against 
the  law ;  it  is  much  more  than  that.  It  is  the  prostration  of  all 
law  and  government;  a  defiance  of  the  laws;  a  resort  to  the 
methods  of  vengeance  of  those  who  recognize  no  law,  no  society, 
no  government.  Of  all  classes  and  professions,  the  lawyer  is  most 
sacredly  bound  to  uphold  the  laws.     He  is  their  sworn  servant ; 
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and  for  him,  of  all  men  in  the  world,  to  repudiate  and  override 
the  laws,  to  trample  them  nnder  foot,  and  to  ignore  the  very 
bands  of  society,  argues  recreancy  to  his  position  and  office,  and 
sets  a  pernicious  example  to  the  insubordinate  and  dangerous 
elements  of  the  body  politic.  It  manifests  a  want  of  fidelity  to 
the  system  of  lawful  government  which  he  has  sworn  to  uphold 
and  preserve.  Whatever  excuse  may  ever  exist  for  the  execu- 
tion of  lynch  law  in  savage  or  sparsely  settled  districts,  in  order 
to  oppose  the  ruffian  elements  which  the  ordinary  administration 
of  law  is  powerless  to  control,  it  certainly  has  no  excuse  in  a  com- 
munity where  the  laws  are  duly  and  regularly  administered." 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  case  is 
remanded,  with  instructions  to  maintain  the  exception  of  non- 
liability and  dismiss  the  plaintiff's  petition.* 

1.  Municipalities  not  liable  at  common  law  for  property  damaged 
or  destroyed  "by  mobe. —  All  the  authorities  are  agreed  upon  this  proposi- 
tion. Prather  v.  City  of  Lexington,  18  B.  Hon.  559  (1852);  Ward  v.  aty  of 
Louisville,  16  B.  Mon.  184  (1855);  Western  College  v.  aty  of  Cleveland,  13 
Ohio  St.  875  (1861);  Mayor,  etc.,  of  Baltimore  v.  Poultney,  25  Md.  107;  Duffy 
V.  Mayor,  etc.,  of  Baltimore,  Taney,  200;  Hart  v.  City  of  Bridgeport,  18 
Blatch.  289;  Louisiana  ex  rel.  v.  New  Orleans,  109  U.  S.  285;  2  Dill  Munic. 
Corp.  §§  959,  960. 

2.  Statutes  imposing  a  liability  upon  municipalities  in  case  of  the 
destruction  of  life  or  property  by  mobs. —  Such  acts  are  construed  and 
applied  in  the  following  cases:  Dale  County  v.  Gunther,  46  Ala.  118  (1871); 
Clear  Lake  Water  Works  Co.  v.  Lake  County,  45  Cal.  90  (1872);  City  of 
Atchison  v.  Twine,  9  Kans.  850  (1872);  Fauvia  v.  City  of  New  Orleans,  20  La. 
Ann.  410  (1868);  Williams  v.  City  of  New  Orleans,  28  La.  Ann.  507  (1871); 
Brightman  v.  Inhabitants  of  Bristol,  65  Maine,  426  (1876);  Mayor,  etc.,  of 
Baltimore  v.  Poultney,  25  Md.  107  (1866);  Mayor,  etc.,  of  Hagerstown  v. 
Detroit,  82  Md.  869  (1869);  Underbill  v.  Manchester,  45  N.  H.  214;  Chad- 
bourne  v.  Town  of  Newcastle,  48  N.  H.  196  (1868);  Newberry  v.  New  York, 
1  Sweeney,  869;  Davidson  v.  Mayor,  etc.,  2  Robt.  880;  Blodgett  v.  City  of 
Syracuse,  86  Barb.  526;  Moody  v.  Board  of  Supervisors  of  Niagara  County,  46 
Barb.  659  (1866);  Darlington  v.  Mayor,  etc.,  of  New  York,  81  N.  Y.  164(1865); 
Ely  V.  Board  of  Supervisors,  86  N.  Y.  297  (1867);  fflU  v.  Board  of  Supervisors, 
119  N.  Y.  844;  28  N.  E.  Rep.  921;  Hermiteof  St.  Augustine  v.  Phila.  County, 
Brightly,  116;  St.  Michael's  Church  v.  Phihi.  County,  Brightly,  121;  Donoghue 
V.  County,  2  Penn.  St.  280  (1845);  Matter  of  the  Pennsylvania  Hall,  5  Penn. 
St.  204  (1847);  County  of  Allegheny  v.  Gibson,  90  Penn.  St.  897  (1879);  Louisi- 
ana ex  rel.  v.  New  Orleans,  109  U.  S.  285;  Duffy  v.  Mayor,  etc.,  of  Baltimore, 
Tiney,  200  (1852);  Hart  v.  City  of  Bridgeport,  18  Blatch.  289  (1876);  Gian- 
fortone  v.  City  of  New  Orleans,  61  Fed.  Rep.  64  (1894). 

«lleported  in  62  Fed.  Rep.  240. 
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It  is  within  the  constitutioDal  power  of  the  legislature  to  impose  such  lia- 
bility upon  municipal  corporations.  Darlington  v.  Mayor,  etc.,  of  New  York, 
81  N.  T.  164;  Matter  of  Pennsylvania  Hall,  5  Penn.  St.  204;  County  of  Alle- 
gheny ▼.  Gibson,  90  Penn.  St.  897;  Louisiana  v.  New  Orleans,  109  U.  S.  285. 
There  being  no  liability  at  common  law,  it  follows  that  the  plaintiff  can  only 
obtain  relief  to  the  extent,  upon  the  conditions  and  in  the  manner  pointed  out 
by  the  statute,  and  to  recover  he  must  bring  himself  clearly  within  the  statute. 
Etele  County  v.  Gunther,  46  Ala.  118;  Clear  Lake  Water  Works  Co.  v.  Lake 
County,  45  Cal.  90;  City  of  Atchison  v.  Twine,  9  Kans.  350;  Fauvia  v.  City 
of  New  Orleans,  20  La.  Ann.  410;  Williams  v.  City  of  New  Orleans,  23  La. 
Ann.  507;  Mayor,  etc.,  of  Baltimore  v.  Poultney,  25  Md.  107;  Duffy  v.  Mayor, 
etc.,  of  Baltimore,  Taney,  200.  The  plaintiff  fauas  no  constitutional  right  to  a 
jury  trial  upon  the  amount  of  damage,  but  the  legislature  may  provide  for  an 
appraisement  by  six  persons  appointed  by  a  court.  Matter  of  Pennsylvania 
Hall,  5  Penn.  St.  204.  The  remedy  may  be  given  or  taken  away  at  the  pleas- 
ure of  the  legislature,  and  even  when  the  claim  has  been  reduced  to  judgment 
the  plaintiff  has  no  vested  right  to  the  damages  awarded.  Louisiana  ex  rel. 
V.  New  Orieans,  109  U.  8.  286. 

As  usually  worded  such  statutes  apply  as  well  to  the  property  of  nonresi- 
dents as  to  the  property  of  residents,  and  to  property  in  transitu,  as  well  as  to 
property  having  its  situs  within  the  municipality.  County  of  Allegheny  v. 
GHbson,  90  Penn.  St.  897.  It  is  no  defense  that  the  rioters  were  all  or  mostly 
nonresidents.  Chadboume  v.  Town  of  Newcastle,  48  N.  H.  196.  Nor  that 
the  mob  was  beyond  the  control  of  the  local  authorities,  and  that  the  state 
assumed  the  task  of  restoring  order.  County  of  Allegheny  v.  Gibson,  90 
Penn.  St.  897. 

Some  of  the  statutes  require  that  the  owner  shall  have  given  notice  to  the 
proper  authorities  of  the  threat  or  attempt  to  destroy  his  property,  or  of  the 
danger  of  its  destruction.  It  is  held  that  the  owner  need  not  give  notice  if  he 
has  no  knowledge  on  the  subject,  or  no  opportimity  to  communicate  with 
the  authorities,  or  if  they  are  fully  aware  of  the  facts.  Ely  v.  Board  of  Super- 
visors, 86  N.  Y.  297;  8.  C,  sub.  nom.  Moody  v.  Board  of  Supervisors,  46  Barb. 
659;  Donoghue  v.  County,  2  Penn.  St.  280;  County  of  AUegheny  v.  Gibson* 
90  Penn.  St.  897. 

It  is  no  defense  to  an  action  under  such  a  statute  that  the  property  destroyed 
was  a  public  nuisance,  such  as  a  flsh-oil  factory,  Brightman  v.  Inhabitants  of 
Bristol,  65  Maine,  426;  or  a  baudy  house  and  a  resort  for  thieves,  robbers  and 
murderers.  Blodgett  v.  City  of  Syracuse,  86  Barb.  526;  Ely  v.  Board  of 
Supervisors,  86  N.  Y.  297;  S.  C,  sub.  nom.  Moody  v.  Board  of  Supervisors, 
46  Barb.  659. 

The  New  Hampshire  act  provides  that  no  person  or  persons  shall  be  entitled 
to  the  benefit  of  the  act,  "  if  it  shall  appear  that  the  destruction  of  his  or  their 
property  was  caused  by  his  or  their  illegal  or  improper  conduct."  It  is  held 
that  the  destruction  is  **  caused  "  by  such  conduct,  if,  without  such  conduct, 
it  would  not  have  happened;  also,  that  **  illegal "  conduct  refers  to  conduct 
imlawful  or  contrary  to  law,  while  "improper"  conduct  means  what  is  not 
suitable  to  the  circumstances,  time  and  place,  and  is  "  such  conduct  as  a  man 
of  ordinary  and  reasonable  care  and  prudence  would  not,  under  the  drcum- 
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stances,  have  been  guilty  of."  Chadbourne  v.  Town  of  Newcastle,  48  N.  H. 
196;  Underbill  ▼.  Manchester,  45  N.  H.  214.  The  same  provisions  occurs  in 
the  later  Pennsylvania  statute,  and  are  considered  in  County  of  Allegheny  v. 
Qibson,  90  Penn.  St.  897. 

The  New  York  statute  provides  that  no  person  shall  be  entitled  to  recover 
under  the  act,  "  if  such  destruction  or  injury  was  occasioned,  or  in  any  man- 
ner aided,  sanctioned  or  permitted  by  the  carelessness  or  negligence  of  such 
person."  It  has  been  held  that  the  using  of  the  property  as  a  house  of  ill- 
fame,  or  permitting  it  to  be  a  resort  for  thieves,  robbers  and  murderers,  was 
not  an  act  of  carelessness  or  negligence  within  the  act.  Blodgett  v.  City  of 
Syracuse,  86  Barb.  626;  Ely  v.  Board  of  Commissioners,  86  N.  T.  297;  S.  C, 
46  Barb.  659. 

A  building  destroyed  by  fire  communicated  from  a  building  set  on  fire  by  a 
mob,  is  destroyed  by  the  mob  within  the  meaning  of  such  statutes.  Donoghue 
T.  County,  2  Penn.  St.  280. 
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(Supreme  Court  of  the  United  States,  January  21,  1896.) 

1.  MoHOPOLiBS  and  oohbinbb.  What  constitutbs  monopolt  and  bbstraint 

OF  OOMMEBCE  WrTHIN  THE  FEDERAL  AnTI-TrUST  AcT.      ThE   SuGAR  TrUST. 

The  purchase  of  the  stock  of  sugar  refining  companies  for  the  purpose 
of  acquiring  control  of  the  business  of  refining  and  selling  sugar  in  the 
United  States,  and  which  results  in  establishing  such  control,  does  not 
Involve  monopoly  or  restraint  of  interstate  or  foreign  commerce  within  the 
meaning  of  the  Federal  Anti-Trust  Act,  since  the  business  of  refining  and  sell- 
ing sugar  is  not  eommerce. 

2.  Demarcation  between  the  commercial  power  of  congress  akd  the 
POLICE  POWER  OF  THE  STATES.  That  which  bclougs  to  commcrcc  is  within 
the  Jurisdiction  of  the  United  States,  but  that  which  does  not  belong  to  com- 
merce is  within  the  jurisdiction  of  the  police  power  of  the  state. 

8.  Contracts  to  buy,  sell  or  exchange  goods  to  be  transported  among  the 
several  states,  the  transportation  and  its  instrumentalities,  and  articles  bought, 
sold  or  exchanged  for  the  purpose  of  such  transit  among  the  states,  or  put  In 
the  way  of  transit,  may  be  regulated  by  congress,  because  they  form  part  of 
interstate  trade  or  commerce,  and  over  these  the  power  of  congress  is  exclusive. 

4.  The  power  of  the  state  to  protect  the  lives,  health  and  property  of  its 
citizens,  and  to  preserve  good  order  and  the  public  morals,  the  power  to  gov- 
ern men  and  things  within  the  limits  of  its  dominion,  including  the  power  to 
relieve  the  citizens  of  the  state  from  the  burden  of  monopoly  and  the  evils 
resulting  from  the  restraint  of  trade  among  Its  citizens,  is  a  power  originally 
and  always  belonging  to  the  states,  not  surrendered  by  them  to  the  general 
government,  nor  directly  restrained  by  the  Constitution  of  the  United  States^ 
and  essentially  exclusive. 
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5.  Makitfactubb  aio)  pboduction  arb  kot  cokmercb.  Mftnufftctureasd 
productiaii  are  not  commerce  and  are  consequently  not  subject  to  the  control 
of  congress  within  the  states,  and  the  fact  that  an  article  is  manufactured  for 
export  to  another  state  does  not  of  itself  make  it  an  article  of  interstate  com- 
merce, and  the  intent  of  the  manufacturer  does  not  determine  the  time 
when  the  article  or  product  passes  from  the  control  of  the  state  and  bdongs 
to  conmierce. 

6.   MONOPOLT  OF  PRODtTCnON  NOT  A  RBBTRAINT  OF  COKMBRCB.      CoUtnCtS, 

combinations  or  conspiracies  to  control  and  monopolize  domestic  enterprise  in 
manufacture  and  production,  and  which  tend  to  that  result,  although  thej 
may  indirectly  affect  and  restrain  interstate  and  foreign  commerce,  and 
although  the  product  may  be  intended  for  sale  and  distribution  among  the 
several  states,  do  not  fall  within  the  act  of  congress  July  2,  1890,  and  cannot 
be  directly  suppressed  thereunder. 

THIS  was  a  bill  filed  by  the  United  States  against  E.  0.  Knight 
Company  and  others,  in  the  Circuit  Court  of  the  United 
States  for  the  eastern  district  of  Pennsylvania,  charging  that 
the  defendants  had  violated  the  provisions  of  an  act  of  congress 
approved  July  2,  1890,  entitled  "  An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies  "  (26  Stat. 
209,  chap.  647),  "providing  that  every  contract,  combination 
in  the  form  of  trust,  or  otherwise,  or  conspiracy  in  restraint 
of  trade  and  commerce  among  the  several  states  is  illegal, 
and  that  persons  who  shall  monopolize,  or  shall  attempt  to 
monopolize,  or  combine  or  conspire  with  other  persons  to 
monopolize  trade  and  commerce  among  the  several  states, 
shall  be  guilty  of  a  misdemeanor."  The  bill  alleged  that  the 
defendant  the  American  Sugar  Befining  Company  was  incorpo- 
rated under  and  by  virtue  of  the  laws  of  New  Jersey,  whose  cer- 
tificate of  incorporation  named  the  places  in  New  Jersey  and  New 
York  at  which  its  principal  business  was  to  be  transacted,  and 
several  other  states  in  which  it  proposed  to  carry  on  operations, 
and  stated  the  objects  for  which  said  company  was  formed  were 
"  the  purchase,  manufacture,  refining  and  sale  of  sugar,  molasses 
and  melads,  and  all  lawful  business  incidental  thereto ; "  that  the 
defendant  £.  C.  Knight  Company  was  incorporated  under  the 
laws  of  Pennsylvania  "  for  the  purpose  of  importing,  manufacture 
ing,  refining  and  dealing  in  sugars  and  molasses  "  at  the  city  of 
Philadelphia ;  that  the  defendant  the  Franklin  Sugar  Company 
was  incorporated  under  the  laws  of  Pennsylvania  "  for  the  pur- 
pose of  the  manufacture  of  sugar  and  the  purchase  of  raw  mate- 
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rial  for  that  purpose"  at  Pliiladelphia ;  that  the  defendant 
Spreckelfi  Sugar  Eefining  Company  was  incorporated  under  the 
laws  of  Pennsylvania  "  for  the  purpose  of  refining  sugar,  which 
will  involve  the  buying  of  the  raw  material  therefor,  and  selling 
the  manufactured  product,  and  of  doing  whatever  else  shall  be 
incidental  to  the  said  business  of  refining,"  at  the  city  of  Phila^ 
delphia;  that  the  defendant  the  Delaware  Sugar  House  was 
incorporated  under  the  laws  of  Pennsylvania  ^^  for  the  purpose  of 
the  manufacture  of  sugar  and  syrups,  and  preparing  the  same  for 
market,  and  the  transaction  of  such  work  or  business  as  may  be 
necessary  or  proper  for  the  proper  management  of  the  businesB 
of  manufacture." 

It  was  further  averred  that  the  four  defendants  last  named 
were  independently  engaged  in  the  manufacture  and  sale  of  sugar 
until  or  about  March  4, 1892 ;  that  the  product  of  their  refineries 
amounted  to  thirty-three  per  cent  of  the  sugar  refined  in  the 
United  States ;  that  they  were  competitors  with  the  American 
Sugar  Refining  Company;  that  the  products  of  their  several 
refineries  were  distributed  among  the  several  states  of  the  United 
States,  and  that  all  the  companies  were  engaged  in  trade  or  com- 
merce with  the  several  states  and  with  foreign  nations ;  that  the 
American  Sugar  Befining  Company  had,  on  or  prior  to  March  4, 
1892,  obtained  the  control  of  all  the  sugar  refineries  of  the  United 
States,  with  the  exception  of  the  Severe  of  Boston  and  the  refin- 
eries of  the  four  defendants  above  mentioned ;  that  the  Severe 
produced  annually  about  two  per  cent  of  the  total  amount  of 
«ugar  refined. 

The  bill  then  alleged  that,  in  order  that  the  American  Sugar 
Befining  Company  might  obtain  complete  control  of  the  price  of 
sugar  in  the  United  States,  that  company,  and  John  £.  Searles, 
Jr.,  acting  for  it,  entered  into  an  unlawful  and  fraudulent  scheme 
to  purchase  the  stock,  machinery  and  real  estate  of  the  other  four 
corporations  defendant,  by  which  they  attempted  to  control  all 
the  sugar  refineries  for  the  purpose  of  restraining  the  trade 
thereof  with  other  states  as  theretofore  carried  on  independently 
by  said  defendants;  that  in  pursuance  of  this  scheme,  on  or 
about  March  4, 1892,  Searles  entered  into  a  contract  with  the 
defendant  Knight  Company  and  individual  stockholders  named 
for  the  purchase  of  all  the  stock  of  that  company,  and  subse- 
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qnentlj  delivered  to  the  defendants  therefor  in  exchange  shares 
of  the  American  Sagar  Refining  Company ;  that  on  or  about  the 
same  date  Searles  entered  into  a  similar  contract  with  the 
Spreckels  Company  and  individual  stockholders,  and  with  the 
Franklin  Company  and  stockholders,  and  with  the  Delaware 
Sugar  House  and  stockholders.  It  was  further  averred  that  the 
American  Sugar  Refining  Company  monopolized  the  manufac- 
ture and  sale  of  refined  sugar  in  the  United  States  and  controlled 
the  price  of  sugar ;  that  in  making  the  contracts,  Searles  and  the 
American  Sugar  Refining  Company  combined  and  conspired  with 
the  other  defendants  to  restrain  trade  and  commerce  in  refined 
sugar  among  the  several  states  and  foreign  nations,  and  that  the 
said  contracts  were  made  with  the  intent  to  enable  the  American 
Sugar  Refining  Company  to  restrain  the  sale  of  refined  sugar  in 
Pennsylvania  and  among  the  several  states,  and  to  increase  the 
regular  price  at  which  refined  sugar  was  sold,  and  thereby  to  exact 
and  secure  large  sums  of  money  from  the  state  of  Pennsylvania 
and  from  the  other  states  of  the  United  States,  and  from  all  other 
purchasers ;  and  that  the  same  was  unlawful  and  contrary  to  the 
said  act. 

The  bill  called  for  answers  under  oath  and  prayed : 

^'  (1)  That  all  and  each  of  the  said  unlawful  agreements  made 
and  entered  into  by  and  between  the  said  defendants  on  or  about 
the  4th  day  of  March,  1892,  shall  be  delivered  up,  canceled  and 
declared  to  be  void ;  and  that  the  said  defendants  the  American 
Sugar  Refining  Company  and  John  E.  Searles,  Jr.,  be  ordered  to 
deliver  to  the  other  said  defendants  respectively  the  shares  of 
stock  received  by  them  in  performance  of  the  said  contracts; 
and  that  the  other  said  defendants  be  ordered  to  deliver  to  the 
said  defendants  the  American  Sugar  Refining  Company  and 
John  E.  Searles,  Jr.,  the  shares  of  stock  received  by  them  respec^ 
tively  in  performance  of  the  said  contracts. 

"(2)  That  an  injunction  issue  preUminary  until  the  final 
detennination  of  this  cause,  and  perpetual  thereafter,  preventing 
and  restraining  the  said  defendants  from  the  further  performance 
of  the  terms  and  conditions  of  the  said  unlawful  agreements. 

"(3)  That  an  injunction  may  issue  preventing  and  restraining 
the  said  defendants  from  further  and  continued  violations  of  the 
said  act  of  congress  approved  July  2, 1890. 
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"  (4)  Snch  other  and  further  relief  as  equity  and  justice  may- 
require  in  the  premises.'* 

Answers  were  filed  and  evidence  taken  which  was  thus  suffi- 
ciently summarized  by  Judge  Butles  in  his  opinion  in  the  Cir- 
cuit Court : 

''  The  material  facts  proved  are  that  the  American  Sugar  Kefin- 
ing  Company,  one  of  the  defendants,  is  incorporated  under  the 
laws  of  New  Jersey,  and  has  authority  to  purchase,  refine  and  sell 
sugar ;  that  the  Franklin  Sugar  Refinery,  the  E.  C.  Knight  Com- 
pany, the  Spreckels  Sugar  Befinery  and  the  Delaware  Sugar 
House  were  incorporated  under  the  laws  of  Pennsylvania,  and 
authorized  to  purchase,  refine  and  sell  sugar ;  that  the  four  latter 
Pennsylvania  companies  were  located  in  Philadelphia,  and,  prior 
to  March,  1892,  produced  about  thirty-three  per  cent  of  the  total 
amount  of  sugar  refined  in  the  United  States,  and  were  in  active 
competition  with  the  American  Sugar  Refining  Company^  and 
with  each  other,  selling  their  product  wherever  demand  was 
found  for  it  throughout  the  United  States  J  that  prior  to  March^ 
1892,  the  American  Sugar  Refining  Company  had  obtained  con- 
trol of  all  refineries  in  the  United  States,  excepting  the  four 
located  in  Philadelphia  and  that  of  the  Revere  Company  in  Bos- 
ton, the  latter  producing  about  two  per  cent  of  the  amount  refined 
in  this  country ;  that  in  March,  1892,  the  American  Sugar  Refin- 
ing Company  entered  into  contracts  (on  different  dates)  with  the 
stockholders  of  each  of  the  Philadelphia  corporations  named, 
whereby  it  purchased  their  stock,  paying  therefor  by  transfers  of 
stock  in  its  company ;  that  the  American  Sugar  Refining  Com- 
pany thus  obtained  possession  of  the  Philadelphia  refineries  and 
their  business ;  that  each  of  the  purchases  was  made  subject  to  the 
American  Sugar  Refining  Company  obtaining  authority  tO'increase 
its  stock  $25,000,000 ;  that  this  assent  was  subsequently  obtained 
and  the  increase  made ;  that  there  was  no  understanding  or  con- 
cert of  action  between  the  stockholders  of  the  several  Philadel- 
phia companies  respecting  the  sales,  but  that  those  of  each  com- 
pany acted  independently  of  those  of  the  others,  and  in  ignorance 
of  what  was  being  done  by  such  others ;  that  the  stockholders  of 
each  company  acted  in  concert  with  each  other,  understanding 
and  intending  that  all  the  stock  and  property  of  the  company 
should  be  sold ;  that  the  contract  of  sale  in  each  instance  left  the 
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Bellers  free  to  establisli  other  refineries,  and  free  to  continue  the  bnsi^ 
ness  if  they  should  see  fit  to  do  so,  and  contained  no  provision 
respecting  trade  or  commerce  in  sugar,  and  that  no  arrangement  or 
provision  on  this  subject  has  been  made  since ;  that  since  the  pur- 
chase the  Delaware  Sagar  Hoose  Refinery  has  been  operated 
in  conjunction  with  the  Spreckels  Refinery,  and  the  E.  C. 
Knight  Refinery  in  connection  with  the  Franklin,  this  combi- 
nation being  made  apparently  for  reasons  of  economy  in  con- 
ducting the  business ;  that  the  amount  of  sugar  refined  in  Phila- 
delphia has  been  increased  since  the  purchases ;  that  the  price 
has  been  slightly  advanced  since  that  event,  but  is  still  lower 
than  it  had  been  for  some  years  before,  and  up  to  within  a  few 
months  of  the  sales ;  that  about  ten  per  cent  of  the  sugar  refined 
and  sold  in  the  United  States  is  refined  in  other  refineries  than 
those  controlled  by  the  American  Sugar  Refining  Company; 
that  some  additional  sugar  is  produced  in  Louisiana  and  some  is 
brought  from  Europe,  but  the  amount  is  not  large  in  either 
instance. 

'^  The  object  in  purchasing  the  Philadelphia  refineries  was  to 
obtain  a  greater  influence  or  more  perfect  control  over  the  busi- 
ness of  refining  and  selling  sugar  in  this  country." 

The  Circuit  Court  held  that  the  facts  did  not  show  a  contract^ 
combination  or  conspu^cy  to  restrain  or  monopoUze  trade  or 
commerce  ^^  among  the  several  states  or  with  foreign  nations," 
and  dismissed  the  bill.  60  Fed.  Rep.  306.  The  cause  was  taken 
to  the  Circuit  Court  of  Appeals  for  the  third  circuit,  and  the 
decree  affirmed.  9  C.  C.  A.  297;  60  Fed.  Rep.  934.  This 
appeal  was  then  prosecuted.  The  act  of  congress  of  July  2, 
1890,  is  set  forth  in  the  margin.* 

*  "  An  act  to  protect  trade  and  commerce  against  unlawftd  restraints  and 

monopolies. 

"Section  1.  Every  contract,  combination  in  the  form  of  trust  or  otherwiBe^ 
or  conspiracy,  in  restraint  of  trade  or  commerce  among  the  several  states,  or 
with  foreign  nations,  is  hereby  declared  to  be  illegal.  Every  person  who 
shall  make  any  such  contract  or  engage  in  any  such  combination  or  con- 
spiracy, shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  a  fine  not  exceeding  five  thousand  dollars,  or  by 
imprisonment  not  exceeding  one  year,  or  by  both  said  punishments,  in  the 
discretion  of  the  court. 

'*  Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to  monopolize, 
or  combine  or  conspire  with  any  other  person  or  peraons,  to  monopolize  any 


UjfinTBD  States  v.  Knight  &  Co.  743 

AUomey-Qeneral  Olney^  SoUcUar-OenerdL  MaaweU  and  8. 
F.  PhiUipa^  for  appellant.  John  O.  Johnson  and  John  E. 
Pa/r%on»^  for  appellees. 

Fuller,  Ch.  J.  {after  stating  the  facta).  By  the  purchase  of 
the  stock  of  the  four  Philadelphia  refineries  with  shares  of  its 
own  stock  the  American  Sugar  Kefining  Company  acquired  nearly 
complete  control  of  the  manufacture  of  refined  sugar  within  the 
United  States.  The  bill  charged  that  the  contracts  under  which 
these  purchases  were  made  constituted  combinations  in  restraint 
of  trade,  and  that  in  entering  into  them  the  defendants  combined 
and  conspired  to  restrain  the  trade  and  commerce  in  refined  sugar 
among  the  several  states  and  with  foreign  nations,  contrary  to  the 
act  of  congress  of  July  2,  1890. 

The  relief  sought  was  the  cancellation  of  the  agreements  under 
which  the  stock  was  transferred,  the  redelivery  of  the  stock  to 
the  parties  respectively,  and  an  injunction  against  the  further 
performance  of  the  agreements  and  further  violations  of  the  act. 
As  usual,  there  was  a  prayer  for  general  relief,  but  only  such 

part  of  the  trade  or  commerce  among  the  several  states,  or  with  foreign 
nations,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
■hall  be  punished  by  fine  not  exceeding  five  thousand  dollars,  or  by  imprison^ 
ment  not  exceeding  one  year,  or  by  both  said  punishments,  in  the  discretion 
of  the  court. 

"Sec.  8.  Every  contract,  combination  in  form  of  trust  or  otherwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce  in  any  territory  of  the  United 
States  or  of  the  District  of  Columbia,  or  in  restraint  of  trade  or  commerce 
between  any  such  territory  and  another,  or  between  any  such  territory  or  ter- 
ritories and  any  state  or  states  or  the  District  of  Columbia,  or  with  foreign 
nations,  or  between  the  District  of  Columbia  and  any  state  or  states  or  foreign 
nations,  is  hereby  declared  illegal.  Every  person  who  shaU  make  any  such 
contract  or  engage  In  any  such  combination  or  conspiracy,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  punished  by  a 
fine  not  exceeding  five  thousand  dollars,  or  by  imprisonment  not  exceeding 
one  year,  or  by  both  said  punishments,  in  the  discretion  of  the  court. 

"Sec.  4.  The  several  Circuit  Courts  of  the  United  States  are  hereby  invested 
with  jurisdiction  to  prevent  imd  restrain  violations  of  this  act ;  and  it  shall  be 
the  duty  of  the  several  district  attorneys  of  the  United  States  in  their  respective 
districts,  under  the  direction  of  the  attorney-general,  to  institute  proceedings 
in  equity  to  prevent  and  restrain  such  violations.  Such  proceedings  may  be 
by  way  of  petition  setting  forth  the  case  and  praying  that  such  violation  shall 
be  enjoined  or  otherwise  prohibited.  When  the  parties  complained  of  shall 
have  been  duly  notified  of  such  petition  the  court  shall  proceed,  as  soon  as  may 


I 


^44  United  States  v.  Knight  &  Co. 

relief  could  be  afforded  under  that  prayer  as  would  be  agreeable 
to  the  case  made  by  the  bill  and  consiBtent  with  that  specifically 
prayed.  And,  as  to  the  injunction  asked,  that  reUef  was  ancillary 
to  and  in  aid  of  the  primary  equity,  or  ground  of  suit,  and,  if 
that  failed,  would  fall  with  it.  That  ground  here  was  the 
existence  of  contracts  to  monopolize  interstate  or  international 
trade  or  commerce,  and  to  restrain  such  trade  or  commerce  which, 
by  the  provisions  of  the  act,  could  be  rescinded,  or  operations 
thereunder  arrested. 

In  commenting  upon  the  statute  (21  Jac.  I.  chap.  3),  at  the 
commencement  of  chapter  85  of  the  third  institute,  entitled 
"  Against  Monopolists,  Propounders  and  Projectors,"  Lord  Coke, 
in  language  often  quoted,  said : 

'^  It  appeareth  by  the  preamble  of  this  act  (as  a  judgment  in 
parliament)  that  all  grants  of  monopolies  are  against  the  ancient 
and  f undamentall  laws  of  this  kingdome.  And,  therefore,  it  is 
necessary  to  define  what  a  monopoly  is. 

be,  to  the  hearing  and  determination  of  the  case ;  and  pending  such  petition 
and  before  final  decree,  the  court  may  at  any  time  make  such  temporary  restrain- 
ing order  or  prohibition  as  shall  be  deemed  just  in  the  premises. 

''  Sec.  5.  Whenever  it  shall  appear  to  the  court  before  which  any  proceeding 
under  section  four  of  this  act  may  be  pending,  that  the  ends  of  justice  require 
that  other  parties  should  be  brought  before  the  court,  the  court  may  cause 
them  to  be  summoned,  whether  they  reside  in  the  district  in  which  the  court  is 
held  or  not ;  and  subpoenas  to  that  end  may  be  served  in  any  district  by  the 
marshal  thereof. 

"  Sec.  6.  Any  property  owned  under  any  contract  or  by  any  combination,  or 
pursuant  to  any  conspiracy  (and  being  the  subject  thereof)  mentioned  in  sec- 
tion one  of  this  act,  and  being  in  the  course  of  transportation  from  one  state 
to  another,  or  to  a  foreign  country,  shall  be  forfeited  to  the  United  States,  and 
may  be  seized  and  condenmed  by  like  proceedings  as  those  provided  by  law 
for  the  forfeiture,  seizure  and  condemnation  of  property  imported  into  the 
United  States  contrary  to  law. 

-  "Sec.  7.  Any  person  who  shall  be  injured  in  his  business  or  property  by 
any  other  person  or  corporation  by  reason  of  anything  forbidden  or  declared 
to  be  unlawful  by  this  act,  may  sue  therefor  in  any  Circuit  Court  of  the  United 
States  in  the  district  in  which  the  defendant  resides  or  is  found,  without  respect 
to  the  amount  in  controversy,  and  shall  recover  threefold  the  damages  by  him 
sustained,  and  the  costs  of  suit,  including  a  reasonable  attorney's  fee. 

Sec.  8.  That  the  word  'person,'  or  'persons,*  wherever  used  in  this  act, 
shall  be  deemed  to  include  corporations  and  associations  existing  under  or 
authorized  by  the  laws  of  either  the  United  States,  the  laws  of  any  of  the  terri- 
tories, the  laws  of  any  state,  or  the  laws  of  any  foreign  country."  26  Stat. 
209,  chap.  647. 
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"  A  monopoly  is  an  institution,  or  allowance  by  the  king  by 
his  grant,  commission  or  otherwise  to  any  person  or  persons, 
bodies  politique,  or  corporate,  of  or  for  the  sole  buying,  selling, 
making,  working,  or  using  anything,  whereby  any  person  or  per- 
sons, bodies  politique,  or  corporate,  are  sought  to  be  restrained  of 
any  f reedome  or  liberty  that  they  had  before,  or  hindered  in  their 
lawful  trade. 

"  For  the  word  *  monoply,'  dicitur  dird  t&  fiSi^n^  (i.  solo,)  xai 
nofXkofiat,  (i.  vtodere,)  quod  est  cum  unus  solus  aliquod  genus 
mercaturae  universum  vendit,  ut  solus  vendat,  pretium  ad  suum 
libitum  statuens:  hereof  you  may  read  more  at  large  in  that 
case.  Trin.  44  Eliz.  lib.  11,  f.  84,  85 ;  le  case  de  monopolies." 
3  Inst.  181. 

Counsel  contend  that  the  definition,  as  explained  by  the 
derivation  of  the  word,  may  be  applied  to  all  cases  in  which 
^^one  person  sells  alone  the  whole  of  any  kind  of  marketable 
thing,  so  that  only  he  can  continue  to  sell  it,  fixing  the  price  at 
his  own  pleasure,"  whether  by  virtue  of  legislative  grant  or  agree- 
ment ;  that  the  monopolization  referred  to  in  the  act  of  congress 
is  not  confined  to  the  common-law  sense  of  the  term  as  implying 
an  exclusive  control,  by  authority,  of  one  branch  of  industry 
without  legal  right  of  any  other  person  to  interfere  therewith  by 
competition  or  otherwise,  but  that  it  includes  engrossing  as  well, 
and  covers  controlling  the  market  by  contracts  securing  the  advan- 
tage of  selling  alone  or  exclusively  all,  or  some  considerable  por- 
tion, of  a  particular  kind  of  merchandise  or  commodity  to  the 
detriment  of  the  pubUc ;  and  that  such  contracts  amount  to  that 
restraint  of  trade  or  commerce  declared  to  be  illegal.  But  the 
monopoly  and  restraint  denounced  by  the  act  are  the  monopoly 
and  restraint  of  interstate  and  international  trade  or  commerce, 
while  the  conclusion  to  be  assumed  on  this  record  is  that  the 
result  of  the  transaction  complained  of  was  the  creation  of  a 
monopoly  in  the  manufacture  of  a  necessary  of  life. 

In  the  view  which  we  take  of  the  case,  we  need  not  discuss 
whether,  because  the  tentacles  which  drew  the  outlying  refineries 
into  the  dominant  corporation  were  separately  put  out,  therefore, 
there  was  no  combination  to  monopolize ;  or  because,  according 
to  political  econonusts,  aggregations  of  capital  may  reduce  prices, 
VOL.  X. —  94 
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therefore  tlie  objection  to  concentration  of  power  is  relieved  ;  or^ 
because  others  were  theoretically  left  free  to  go  into  the  bnsinew 
of  refining  sugar,  and  the  original  stockholders  of  the  Philadel* 
phia  refineries,  after  becoming  stockholders  of  the  American 
Company,  might  go  into  competition  with  themselves,  or,  parting^ 
with  that  stock,  might  set  up  again  for  themselves,  therefore  no 
objectionable  restraint  was  imposed. 

The  fundamental  question  is  whether,  conceding  that  the  exist- 
ence  of  a  monopoly  in  manufacture  is  established  by  the  evi- 
dence, that  monopoly  can  be  directly  suppressed  under  the  act  of 
congress  in  the  mode  attempted  by  this  bill. 

It  cannot  be  denied  that  the  power  of  a  state  to  protect  the 
lives,  health  and  property  of  its  citizens,  and  to  preserve  good 
order  and  the  public  morals,  "  the  power  to  govern  men  and 
things  within  the  limits  of  its  dominion,"  is  a  power  originally 
and  always  belonging  to  the  states,  not  surrendered  by  them  to 
the  general  government,  nor  directly  restrained  by  the  Constitu- 
tion of  the  United  States,  and  essentially  exclusive.  The  relief 
of  the  citizens  of  each  state  from  the  burden  of  monopoly  and  the 
evils  resulting  from  the  restraint  of  trade  among  such  citizens  waa 
left  with  the  states  to  deal  with,  and  this  court  has  recognized 
their  possession  of  that  power  even  to  the  extent  of  holding  that 
an  employment  or  business  carried  on  by  private  individuals,  when 
it  becomes  a  matter  of  such  pubUc  interest  and  importance  as  to 
create  a  common  charge  or  burden  upon  the  citizen ;  in  other 
words,  when  it  becomes  a  practical  monopoly,  to  which  the  citi- 
zen is  compelled  to  resort,  and  by  means  of  which  a  tribute  can 
be  exacted  from  the  community  —  is  subject  to  regulation  by  state 
legislative  power.  On  the  other  hand,  the  power  of  congress  to 
r^ulate  commerce  among  the  several  states  is  also  exclusive. 
The  Constitution  does  not  provide  that  interstate  commerce  shall 
be  free,  but,  by  the  grant  of  this  exclusive  power  to  regulate  it, 
it  was  left  free,  except  as  congress  might  impose  restraints. 
Therefore,  it  has  been  determined  that  the  failure  of  congress  to 
exercise  this  exclusive  power  in  any  case  is  an  expression  of  ita 
will  that  the  subject  shall  be  free  from  restrictions  or  impositions 
upon  it  by  the  several  states,  and  if  a  law  passed  by  a  state  in  the 
exercise  of  its  acknowledged  powers  comes  into  conflict  witli  that 
will,  the  congress  and  the  state  cannot  occupy  the  position  of 
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equal  oppofiing  Bovereigntiee,  because  the  CoDBtitution  declares  its 
flfupremac  J,  and  that  of  the  laws  passed  in  pursaance  thereof ;  and 
that  which  is  not  supreme  must  yield  to  that  which  is  supreme. 
^  Commerce  undoubtedly  is  traffic,"  said  Chief  Justice  Mabsh  all^ 
"  but  it  is  something  more ;  it  is  intercourse.  It  describes  the 
commercial  intercourse  between  nations  and  parts  of  nations  in 
all  its  branches,  and  is  regulated  by  prescribing  rules  for  carrying 
on  that  intercourse."  That  which  belongs  to  commerce  is  within 
the  jurisdiction  of  the  United  States,  but  that  which  does  not 
belong  to  commerce  is  within  the  jurisdiction  of  the  police  power 
of  the  state.  Gibbons  v.  Ogden,  9  Wheat.  1,  210 ;  Brown  v. 
Maryland,  12  Wheat.  419,  448 ;  The  License  cases,  5  How.  599 ; 
Mobile  Co.  v.  Kimball,  102  U.  S.  691 ;  Bowman  v.  Kailway  Co., 
126  U.  S.  465;  8  Sup.  Ct.  Rep.  689,  1062;  Leisy  v.  Hardin,  135 
U.  S.  100 ;  10  Sup.  Ct.  Rep.  681 ;  In  re  Rahrer,  140  U.  S.  545, 
555 ;  11  Sup.  Ct.  Rep.  865. 

The  argument  is  that  the  power  to  control  the  manufacture  of 
refined  sugar  is  a  monopoly  over  a  necessary  of  life,  to  the  enjoy* 
ment  of  which  by  a  large  part  of  the  population  of  the  United 
States  interstate  commerce  is  indispensable,  and  that,  therefore, 
the  general  government,  in  the  exercise  of  the  power  to  regulate 
commerce,  may  repress  such  monopoly  directly,  and  set  aside  the 
instruments  which  have  created  it.  But  this  argument  cannot  be 
confined  to  necessaries  of  life  merely,  and  must  include  all  arti- 
cles of  general  consumption.  Doubtless  the  power  to  control  the 
manufacture  of  a  given  thing  involves,  in  a  certain  sense,  the  con- 
trol of  its  disposition,  but  this  is  a  secondary,  and  not  the  pri- 
mary, sense ;  and,  although  the  exercise  of  that  power  may  result 
in  bringing  the  operation  of  commerce  into  play,  it  does  not  con- 
trol it,  and  affects  it  only  incidentally  and  indirectly.  Commerce 
succeeds  to  manufacture,  and  is  not  a  part  of  it.  The  power  to 
regulate  commerce  is  the  power  to  prescribe  the  rule  by  which 
commerce  shall  be  governed,  and  is  a  power  independent  of  the 
power  to  suppress  monopoly.  But  it  may  operate  in  repression 
of  monopoly  whenever  that  comes  within  the  rules  by  which 
commerce  is  governed,  or  whenever  the  transaction  is  itself  a 
monopoly  of  commerce. 

It  is  vital  that  the  independence  of  the  commercial  power  and 
of  the  police  power,  and  the  delimitation  between  them,  however 
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fiometimes  perplexing,  should  always  be  recognized  and  observed, 
for,  while  the  one  furnishes  the  strongest  bond  of  union,  the  other 
is  essential  to  the  preservation  of  the  autonomy  of  the  states  as 
required  by  our  dual  form  of  government,  and  acknowledged 
evils,  however  grave  and  urgent  they  may  appear  to  be,  had 
better  be  borne,  than  the  risk  be  run  in  the  effort  to  suppress 
•  them,  of  more  serious  consequences  by  resort  to  expedients  of 
even  doubtful  constitutionality. 

It  will  be  perceived  how  far-reaching  the  proposition  is  that 
the  power  of  dealing  with  a  monopoly  directly  may  be  exercised 
by  the  general  govenmient  whenever  interstate  or  international 
conmierce  may  be  ultimately  affected.  The  regulation  of  com- 
merce applies  to  the  subjects  of  commerce,  and  not  to  matters  of 
internal  police.  Contracts  to  buy,  sell  or  exchange  goods  to  be 
transported  among  the  several  states,  the  transportation  and  its 
instrumentalities,  and  articles  bought,  sold  or  exchanged  for  the 
purposes  of  such  transit  among  the  states,  or  put  in  the  way  of 
transit,  may  be  regulated,  but  this  is  because  they  form  part  of 
interstate  trade  or  commerce.  The  fact  that  an  article  is  manu- 
factured for  export  to  another  state  does  not  of  itself  make  it  an 
article  of  interstate  commerce,  and  the  intent  of  the  manufacturer 
does  not  determine  the  time  when  the  article  or  product  passes 
from  the  control  of  the  state  and  belongs  to  commerce.  This  was 
so  ruled  in  Coe  v.  Errol,  116  U.  8.  617 ;  6  Sup.  Ct.  Rep.  475,  in 
which  the  question  before  the  court  was  whether  certain  logs  cut 
at  a  place  in  New  Hampshire,  and  hauled  to  a  river  town  for  the 
purpose  of  transportation  to  the  state  of  Maine,  were  liable  to  be 
taxed  like  other  property  in  the  state  of  New  Hampshire.  Mr. 
Justice  Bradley,  delivering  the  opinion  of  the  court,  said :  "  Does 
the  owner's  state  of  mind  in  relation  to  the  goods — that  is,  his 
intent  to  export  them,  and  his  partial  preparation  to  do  so  — 
exempt  them  from  taxation  ?  This  is  the  precise  question  for 
solution.  *  *  *  There  must  be  a  point  of  time  when  they 
cease  to  be  governed  exclusively  by  the  domestic  law,  and  begin 
to  be  governed  and  protected  by  the  national  law  of  commercial 
regulation,  and  that  moment  seems  to  us  to  be  a  legitimate  one 
for  this  purpose,  in  which  they  commence  their  final  movement 
from  the  state  of  their  origin  to  that  of  their  destination." 

And  again,  in  Kidd  v.  Pearson,  128  U.  S.  1,  20,  24;  9  Sup. 
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Ot.  Hep.  6,  where  the  question  was  discussed  whether  the  right 
of  a  state  to  enact  a  statute  prohibiting  within  its  limits  the  man- 
ufacture of  intoxicating  liquors,  except  for  certain  purposes,  could 
be  overthrown  by  the  fact  that  the  manufacturer  intended  to 
export  the  liquors  when  made,  it  was  held  that  the  intent  of  the 
manufacturer  did  not  determine  the  time  when  the  article  or 
product  passed  from  the  control  of  the  state  and  belonged  to  com- 
merce, and  that,  therefore,  the  statute,  in  omitting  to  except  from 
its  operation  the  manufacture  of  intoxicating  liquors,  within  the 
limits  of  the  state  for  export,  did  not  constitute  an  unauthorized 
interference  with  the  right  of  congress  to  regulate  commerce. 
And  Mr.  Justice  Lamak  remarked :  "  No  distinction  is  more  popu- 
lar to  the  common  mind,  or  more  clearly  expressed  in  economic 
and  political  literature,  than  that  between  manufacture  and  com- 
merce. Manufacture  is  transformation  —  the  fashioning  of  raw 
materials  into  a  change  of  form  for  use.  The  functions  of  com- 
merce are  different.  The  buying  and  selling,  and  the  transportation 
incidental  thereto,  constitute  commerce ;  and  the  regulation  of 
commerce  in  the  constitutional  sense  embraces  the  regulation  at 
least  of  such  transportation.  *  *  *  If  it  be  held  that  the  term 
includes  the  regulation  of  all  such  manufactures  as  are  intended 
to  be  the  subject  of  commercial  transactions  in  the  future,  it 
is  impossible  to  deny  that  it  would  also  include  all  productive 
industries  that  contemplate  the  same  thing.  The  result  would  be 
that  congress  would  be  invested,  to  the  exclusion  of  the  states,  with 
the  power  to  regulate,  not  only  manufactures,  but  also  agricul- 
ture, horticulture,  stockraising,  domestic  fisheries,  mining ;  in 
short,  every  branch  of  human  industry.  For  is  there  one  of  them 
that  does  not  contemplate,  more  or  less  clearly,  an  interstate  or  for- 
eign market  ?  Does  not  the  wheat  grower  of  the  northwest,  and  tha 
cotton  planter  of  the  south,  plant,  cultivate  and  harvest  his  crop 
with  an  eye  on  the  prices  of  Liverpool,  New  York  and  Chicago  ? 
The  power  being  vested  in  congress  and  denied  to  the  states,  it  * 
would  follow  as  an  inevitable  result  that  the  duty  would  devolve  on 
congress  to  regulate  all  of  these  delicate,  multiform  and  vital 
interests — interests  which  in  their  nature  are,  and  must  be,  local, 
in  all  the  details  of  their  successful  management.  ♦  ♦  ♦  The 
demands  of  such  supervision  would  require,  not  uniform  legis- 
lation generally  applicable  throughout  the  United  States,  but  a 
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« 
fiwarm  of  statutes  onl j  locally  applicable,  and  utterly  inconsistent. 

Any  movement  towards  the  establishment  of  rules  of  production 
in  this  vast  country,  with  its  many  different  climates  and  opportuni- 
ties, would  only  be  at  the  sacrifice  of  the  peculiar  advantages  of  a 
large  part  of  the  localities  in  it,  if  not  of  every  one  of  them.  On 
the  other  hand,  any  movement  towards  the  local,  detailed  and 
incongruous  legislation  required  by  such  interpretation  would  be 
about  the  wildest  possible  departure  from  the  declared  object  of 
the  clause  in  question.  Nor  this  alone.  Even  in  the  exercise  of  the 
power  contended  for,  congress  would  be  confined  to  the  regu- 
lation, not  of  certain  branches  of  industry,  however  numerous^ 
but  to  those  instances  in  each  and  every  branch  where  the  pro- 
ducer contemplated  an  interstate  market.  These  instances  would 
be  almost  infinite,  as  we  have  seen ;  but  still  there  would  always 
remain  the  possibility,  and  often  it  would  be  the  case,  that  the 
producer  contemplated  a  domestic  market.  In  that  case  the 
supervisory  power  must  be  executed  by  the  state,  and  the  inter- 
minable trouble  would  be  presented  that  whether  the  one  power 
or  the  other  should  exercise  the  authority  in  question  would  be 
determined,  not  by  any  general  or  intelligible  rule,  but  by  the 
«ecret  and  changeable  intention  of  the  producer  in  each  and  every 
act  of  production.  A  situation  more  paralyzing  to  the  state  gov- 
ernments, and  more  provocative  of  conflicts  between  the  general 
government  and  the  states,  and  less  likely  to  have  been  what  the 
framers  of  the  Constitution  intended,  it  would  be  difficult  to 
imagine."    And  see  Veazie  v.  Moore,  14  How.  668,  674. 

In  Gibbons  v.  Ogden,  Brown  v.  Maryland,  and  other  cases 
often  cited,  the  statute  laws,  which  were  held  inoperative,  were 
instances  of  direct  interference  with,  or  regulations  of,  interstate 
or  international  commerce ;  yet  in  Kidd  v.  Pearson  the  refusal  of 
a  state  to  allow  articles  to  be  manufactured  within  her  borders, 
oven  for  export,  was  held  not  to  directly  affect  external  com- 
merce ;  and  state  legislation  which,  in  a  great  variety  of  ways, 
affected  interstate  commerce  and  persons  engaged  in  it,  has  been 
frequently  sustained  because  the  interference  was  not  direct. 

Contracts,  combinations  or  conspiracies  to  control  domestic 
enterprise  in  manufacture,  agriculture,  mining,  production  in  all 
its  forms,  or  to  raise  or  lower  prices  or  wages,  might  unquestion- 
ably tend  to  restrain  external  as  well  as  domestic  trade,  but  the 
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xestraint  would  be  an  indirect  result,  however  inevitable,  and 
whatever  its  extent,  and  such  result  would  not  necessarily  deter* 
mine  the  object  of  the  contract,  combination  or  conspiracy. 

Again,  all  the  authorities  agree  that,  in  order  to  vitiate  a  con- 
tract or  combination,  it  is  not  essential  that  its  result  should  be  a 
complete  monopoly ;  it  is  sufficient  if  it  really  tends  to  tliat  end, 
and  to  deprive  the  public  of  the  advantages  which  flow  from  free 
competition.  Slight  reflection  will  show  that,  if  the  national 
power  extends  to  all  contracts  and  combinations  in  manufacture, 
agriculture,  mining  and  other  productive  industries,  whose  ulti- 
mate result  may  affect  external  commerce,  comparatively  little  of 
business  operations  and  affairs  would  be  left  for  state  control. 

It  was  in  the  light  of  well-settled  principles  that  the  act  of 
July  2,  1890,  was  framed.  Congress  did  not  attempt  thereby  to 
assert  the  power  to  deal  with  monopoly  directly  as  such,  or  to 
limit  and  restrict  the  rights  of  corporations  created  by  the  states 
or  the  citizens  of  the  states  in  the  acquisition,  control  or  disposition 
of  property ;  or  to  regulate  or  prescribe  the  price  or  prices  at 
widch  such  property  or  the  products  thereof  should  be  sold ;  or 
to  make  criminal  the  acts  of  persons  in  the  acquisition  and  con- 
trol of  property  which  the  states  of  their  residence  or  creation 
sanctioned  or  permitted.  Aside  from  the  provisions  applicable 
where  congress  might  exercise  municipal  power,  what  the  law 
struck  at  was  combinations,  contracts  and  conspiracies  to  monopo- 
lize trade  and  conmierce  among  the  several  states  or  with  foreign 
nations ;  but  the  contracts  and  acts  of  the  defendants  related 
exclusively  to  the  acquisition  of  the  Philadelphia  refineries  and 
the  business  of  sugar  refining  in  Pennsylvania,  and  bore  no  direct 
relation  to  commerce  between  the  states  or  with  foreign  nations. 
The  object  was  manifestly  private  gain  in  the  manufacture  of  the 
commodity,  but  not  through  the  control  of  interstate  or  foreign 
commerce.  It  is  true  that  the  bill  alleged  that  the  products  of 
these  refineries  were  sold  and  distributed  among  the  several  states, 
and  that  all  the  companies  were  engaged  in  trade  or  commerce 
with  the  several  states  and  with  foreign  nations ;  but  this  was  no 
more  than  to  say  that  trade  and  commerce  served  manufacture  to 
fulfill  its  function.  Sugar  was  refined  for  sale,  and  sales  were 
probably  made  at  Philadelphia  for  consumption,  and  undoubtedly 
for  resale  by  the  first  purchasers  throughout  Pennsylvania  and 
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other  states,  and  refined  sugar  was  also  forwarded  by  the  compa- 
nies to  other  states  for  sale.  Nevertheless,  it  does  not  follow  that 
an  attempt  to  monopolize,  or  the  actual  monopoly  of,  the  manu- 
facture was  an  attempt,  whether  executory  or  consimimated,  to 
monopolize  commerce,  even  though,  in  order  to  dispose  of  the 
product,  the  instrumentality  of  commerce  was  necessarily  invoked. 
There  was  nothing  in  the  proofs  to  indicate  any  intention  to  put 
a  restraint  upon  trade  or  commerce,  and  the  fact,  as  we  have  seen, 
that  trade  or  commerce  might  be  indirectly  affected,  was  not 
enough  to  entitle  complainant  to  a  decree.  The  subject-matter 
of  the  sale  was  shares  of  manufacturing  stock,  and  the  relief 
sought  was  the  surrender  of  property  which  had  already  passed, 
and  the  suppression  of  the  alleged  monopoly  in  manufacture  by 
the  restoration  of  the  status  quo  before  the  transfers ;  yet  the  act 
of  congress  only  authorized  the  Circuit  Courts  to  proceed  by  way 
of  preventing  and  restraining  violations  of  the  act  in  respect  of 
contracts,  combinations  or  conspiracies  in  restraint  of  interstate  or 
international  trade  or  commerce. 

The  Circuit  Court  declined,  upon  the  pleadings  and  proofs,  to 
grant  the  relief  prayed,  and  dismissed  the  bill,  and  we  are  of  opin- 
ion that  the  Circuit  Court  of  Appeals  did  not  err  in  afSrming  that 
decree. 

Decree  affirmed. 

Mr.  Justice  Hablan  dissented.''^ 

1.  DiMenting  opinion  of  Mr.  Justice  Harlan.— Prior  to  the  4th  day  of 
March,  1892,  the  American  Sugar  Refining  Company,  a  corporation  organized 
under  a  general  statute  of  New  Jersey  for  the  purpose  of  buying,  manufac- 
turing, refining  and  selling  sugar  in  different  parts  of  the  country,  had  obtained 
the  control  of  all  the  sugar  refineries  in  the  United  States,  except  five,  of  which 
four  were  owned  and  operated  by  Pennsylvania  corporations — the  E.  0. 
Elnight  Company,  the  Franklin  Sugar  Refining  Company,  Spreckels'  Sugar 
Refining  Company  and  the  Delaware  Sugar  House — and  the  other  by  the 
Revere  Sugar  Refinery  of  Boston.  These  five  corporations  were  all  in  active 
competition  with  the  American  Sugar  Refining  Company  and  with  each  other. 
The  product  of  the  Pennsylvania  companies  was  about  thirty-three  per  cent, 
and  that  of  the  Boston  company  about  two  per  cent,  of  the  entire  quantity  of 
sugar  refined  in  the  United  States. 

In  March,  1893,  by  means  of  contracts  or  arrangements  with  stockholders  of 
the  four  "Pennsylvania  companies,  the  New  Jersey  corporation — using  for 
that  purpose  its  own  stock  —  purchased  the  stock  of  those  companies,  and 

*  Reported  in  15  Sup.  Ct.  Rep.  249. 
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thus  obtained  absolute  control  of  the  entire  business  of  sugar  refining  in  the 
United  States,  except  that  done  by  the  Boston  company,  which  is  too  small  in 
amount  to  be  regarded  in  this  discussion. 

*'  The  object,"  the  court  below  said,  "in  purchasing  the  Philadelphia  refin- 
eries was  to  obtain  a  greater  influence  or  more  perfect  control  over  the  busi- 
ness of  refining  and  selling  sugar  in  this  country."  This  characterization  of 
the  object  for  whioii  this  stupendous  combination  was  formed  is  properly 
accepted  in  the  opinion  of  the  court  as  Justified  by  the  proof.  I  need  not, 
therefore,  analyze  the  evidence  upon  this  point.  In  its  consideration  of  the 
important  constitutional  question  presented,  this  court  assumes  on  the  record 
before  us  that  the  result  of  the  transactions  disclosed  by  the  pleadings  and 
proof  was  the  creation  of  a  monopoly  in  the  manufacture  of  a  necessary  of 
Hfe.  If  this  combination,  so  far  as  its  operations  necessarily  or  directly  affect 
interstate  conunerce,  cannot  be  restrained  or  suppressed  under  some  power 
granted  to  congress,  it  will  be  cause  for  regret  that  the  patriotic  statesmen 
who  framed  the  Constitution  did  not  foresee  the  necessity  of  investing  the 
national  government  with  power  to  deal  with  gigantic  monopolies  holding  in 
their  grasp,  and  injuriously  controlling  in  their  own  interest,  the  entire  trade 
among  the  states  in  food  products  that  are  essential  to  the  comfort  of  every 
household  in  the  land. 

The  court  holds  it  to  be  vital  in  our  system  of  government  to  recognize  and 
give  effect  to  both  the  commercial  power  of  the  nation  and  the  police  powers 
of  the  states,  to  the  end  that  the  Union  be  strengthened,  and  the  autonomy  of 
the  states  preserved.  In  this  view  I  entirely  concur.  Undoubtedly,  the 
preservation  of  the  Just  authority  of  the  states  is  an  object  of  deep  concern  to 
every  lover  of  his  country.  No  greater  calamity  could  befall  our  free  institu- 
tions than  the  destruction  of  that  authority  by  whatever  means  such  a  result 
might  be  accomplished.  "Without  the  states  in  union,"  this  court  has  said,' 
*'  there  could  be  no  such  political  body  as  the  United  States."  Lane  Co.  v. 
Oregon,  7  Wall,  71,  76.  But  it  is  equally  true  that  the  preservation  of  the 
just  authority  of  the  general  government  is  essential  as  well  to  the  safety  of 
the  states  as  to  the  attainment  of  the  imi>ortant  ends  for  which  that  govern- 
ment was  ordained  by  the  people  of  the  United  States;  and  the  destruction  of 
that  authority  would  be  fatal  to  the  peace  and  well-being  of  the  American 
people.  The  Constitution,  which  enumerates  the  powers  committed  to  the 
nation  for  objects  of  interest  to  the  people  of  all  the  states,  should  not,  there- 
fore, be  subjected  to  an  interpretation  so  rigid,  technical  and  narrow  that  those 
objects  cannot  be  accomplished.  Learned  counsel  in  Gibbons  v.  Ogden,  9 
"VHieat.  1,  187,  having  suggested  that  the  Constitution  should  be  strictly  con- 
strued, this  court,  speaking  by  Chief  Justice  Mabshall,  said  that  when  the 
original  states  "converted  their  league  into  a  government,  when  they  con- 
verted their  congress  of  ambassadors,  deputed  to  deliberate  on  their  common 
concerns,  and  to  recommend  measures  of  general  utility,  into  a  legislature 
empowered  to  enact  laws  on  the  most  interesting  subjects,  the  whole  char- 
acter in  which  the  states  appear  underwent  a  change,  the  extent  of  which 
must  be  determined  by  a  fair  consideration  of  the  instrument  by  which  that 
change  was  effected."    **  What  do  gentlemen  mean,"  the  court  inquired,  "  by 
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^  strict  construction  f  If  they  contend  only  against  that  enlarged  oonatruotion 
which  would  extend  words  beyond  their  natural  and  obvious  import,  one 
might  question  the  application  of  the  term,  but  should  not  controvert  the 
principle.  If  they  contend  for  that  narrow  construction  which,  in  support  of 
some  theory  to  be  found  in  the  Constitution,  would  deny  to  the  government 
those  powers  which  the  words  of  the  grant,  as  usually  understood,  import, 
and  which  are  consistent  with  the  general  views  and  objects  of  the  instrument; 
for  that  narrow  construction,  which  would  cripple  the  government  and  render 
it  unequal  to  the  objects  for  which  it  is  declared  to  be  instituted,  and  to  which 
the  powers  given,  as  fairly  understood,  render  it  competent,  then  we  cannot 
perceive  the  propriety  of  this  strict  construction,  nor  adopt  it  as  the  rule  by 
which  the  Constitution  is  to  be  expounded."  Id.  188.  On  the  same  occasion 
the  principle  was  announced  that  the  objects  for  which  a  power  was  granted 
to  congress,  especially  when  those  objects  are  expressed  in  the  Constitution 
itself,  should  have  great  influence  in  determining  the  extent  of  any  given 
power. 

Congress  is  invested  with  power  to  regulate  commerce  with  foreign  nations 
and  among  the  several  states.  The  power  to  regulate  is  the  power  to  pre- 
scribe the  rule  by  which  the  subject  regulated  is  to  be  governed.  It  ia 
one  that  must  be  exercised  whenever  necessary  throughout  the  territorial  lim- 
its of  the  several  states.  Cohens  v.  Virginia,  6  Wheat.  264.  418.  The  power 
to  make  these  regulations  '*  is  complete  in  itself,  may  be  exercised  to  its  utmoet 
extent,  and  acknowledges  no  limitations  other  than  are  prescribed  in  the  Con- 
stitution." It  is  plenary  because  vested  in  congress  ' '  as  absolutely  as  it  would 
be  in  a  single  government  having  in  its  Constitution  the  same  restrictions  on 
the  exercise  of  the  power  as  are  found  in  the  Constitution  of  the  United 
States."  It  may  be  exercised  ''whenever  the  subject  exists."  Qibbons  v. 
Ogden,  9  Wheat.  1, 195, 196.  In  his  concurring  opinion  in  that  case  Mr.  Justice 
Johnson  observed  that  the  grant  to  congress  of  the  power  to  regulate  com 
merce  carried  with  it  the  whole  subject,  leaving  nothing  for  the  state  to  act 
upon,  and  that,  '*if  there  was  any  one  object  riding  over  every  other  in  the 
adoption  of  the  Constitution,  it  was  to  keep  commercial  intercourse  among  the 
states  free  from  all  invidious  and  partial  restraints."  Id.  231.  "  In  all  com- 
mercial regulations  we  are  one  and  the  same  people."  Mr.  J^Uce  Bradlbt, 
speaking  for  this  court,  said  that  the  United  States  are  but  one  country,  and 
are  and  must  be  subject  to  one  system  of  regulations  in  respect  to  interstate 
commerce.    Bobbins  v.  Taxing  Dist.,  120  U.  B.  489,  494;  7  Sup.  Ct.  Rep.  692. 

What  is  commerce  among  the  states  ?  The  decisions  of  this  court  fully 
answer  the  question.  "  Commerce,  undoubtedly,  is  traffic,  but  it  is  something 
more;  It  is  intercourse."  It  does  not  embrace  the  completely  interior  traffic 
of  the  respective  states  —  that  which  is  '*  carried  on  between  man  and  man  in 
a  state,  or  between  different  parts  of  the  same  state,  and  which  does  not  extend 
to  or  affect  other  states  " — but  it  does  embrace  "  every  species  of  commercial 
intercourse "  between  the  United  States  and  foreign  nations  and  among  the 
states,  and,  therefore,  it  includes  such  traffic  or  trade,  buying,  selling  and 
interchange  of  commodities,  as  directly  affects  or  necessarily  involves  the 
interests  of  the  people  of  the  United  States.  ''Commerce,  as  the  word  is 
used  in  the  Constitution,  is  a  unit."  and  "  cannot  stop  at  the  external  boundary 
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Mne  of  each  state,  but  may  be  introduced  into  the  interior."  ''  The  genius  and 
character  of  the  whole  government  seem  to  be  that  its  action  is  to  be  applied 
to  all  the  external  concerns  of  the  nation,  and  to  those  internal  concerns  which 
afFect  the  states  generally." 

These  principles  were  announced  in  Gibbons  v.  Ogden,  and  have  often  been 
approyed.  It  is  the  settled  doctrine  of  this  court  that  interstate  commerce 
embraces  something  more  than  the  mere  physical  transportation  of  articles  of 
property,  and  the  yehicles  or  vessels  by  which  such  transportation  is  effected. 
In  Mobile  Co.  y.  Kimball,  102  U.  8.  691,  702,  it  was  said  that  commerce  with 
foreign  countries  and  among  the  states,  strictly  considered,  consists  "in  inter- 
course and  traffic,  including  in  these  terms  navigation  and  the  transportation 
and  transit  of  persons  and  property  as  well  as  the  purchase,  sale  and  exchange 
of  commodities."  In  Ferry  Go.  v.  Pennsylvania,  114  U.  S.  196,  208;  5  Sup. 
Ct.  Rep.  826,  the  language  of  the  court  was :  "  Conmierce  among  the  states 
consists  of  intercourse  and  traffic  between  their  citizens,  and  includes  the 
transportation  of  persons  and  property,  and  the  navigation  of  public  waters 
for  that  purpose,  as  well  as  the  purchase,  sale  and  exchange  of  commodities. 
The  power  to  regulate  that  conunerce,  as  well  as  commerce  with  foreign 
nations,  vested  in  congress,  is  the  power  to  prescribe  the  rules  by  which  it 
sliall  be  governed  —  that  is,  the  conditions  upon  which  it  shall  be  conducted ; 
to  determine  when  it  shall  be  free,  and  when  subject  to  duties  or  other 
exactions."  In  Eidd  v.  Pearson,  128  U.  B.  1,  20;  9  Sup.  Ct.  Rep.  6,  it  was 
said  that  "  the  buying  and  selling  and  the  transportation  incidental  thereto 
constitute  commerce."  Interstate  commerce  does  not,  therefore,  consist  in 
transportation  simply.  It  includes  the  purchase  and  sale  of  articles  that  are 
intended  to  be  transported  from  one  state  to  another  —  every  species  of  com- 
mercial intercourse  among  the  states  and  with  foreign  nations. 

In  the  light  of  these  principles,  determining  as  well  the  scope  of  the  power 
to  regulate  commerce  among  the  states  as  the  nature  of  such  commerce,  we 
are  to  inquire  whether  the  act  of  congress  of  July  2,  1890,  entitled  "An  act 
to  protect  trade  and  commerce  against  unlawful  restraints  and  monopolies " 
<26  Stat.  209,  chap.  647),  is  repugnant  to  the  Constitution. 

By  that  act  **  every  contract,  combination  in  the  form  of  trust  or  otherwise, 
or  conspiracy  in  restraint  of  trade  or  commerce  among  the  several  states  or 
with  foreign  nations,"  is  declared  to  be  illegal,  and  every  person  making  any 
auch  contract,  or  engaging  in  any  such  combination  or  conspiracy,  is  to  be 
deemed  guilty  of  a  ndsdemeanor,  and  punishable,  on  conviction,  by  a  fine  not 
exceeding  |5,000,  or  by  imprisonment  not  exceeding  one  year,  or  by  both 
said  punishments,  in  the  discretion  of  the  court.  §  1.  It  is  also  made  a  mis- 
demeanor, punishable  in  like  manner,  for  any  person  to  "monopolize,  or 
attempt  to  monopolize,  or  combine  or  conspire  with  any  other  person  or  per- 
sons to  monopolize,  any  part  of  the  trade  or  conmierce  among  the  several 
states  or  with  foreign  nations."  §  2.  The  act  also  declares  illegal  "  every  con- 
tract, combination  in  form  of  trust  or  otherwise,  or  conspiracy  in  restraint  of 
trade  or  conunerce  in  any  territory  of  the  United  States  or  of  the  District  of 
Columbia,  or  In  restraint  of  trade  or  commerce  between  any  such  territory  and 
another,  or  between  any  such  territory  or  territories  or  any  state  or  states  or 
the  District  of  Columbia,  or  with  foreign  nations,  or  between  the  District  of 
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Columbia  and  any  state  or  states  or  foreign  nations,"  and  prescribes  the  same 
punishments  for  every  person  making  any  such  contract,  or  engaging  in  any 
such  combination  or  conspiracy.    §  8. 

The  4th  section  of  the  act  is  in  these  words:  "  Bee.  4.  The  several  Cir- 
cuit Courts  of  the  United  States  are  hereby  invested  with  jurisdiction  to  pre- 
vent and  restrain  violations  of  this  act;  and  it  shall  be  the  duty  of  the  several 
district  attorneys  of  the  United  States,  in  their  respective  districts,  under  the 
direction  of  the  attorney-general,  to  institute  proceedings  in  equity  to  prevent 
and  restrain  such  violations.  Such  proceedii^  may  be  by  way  of  petition 
setting  forth  the  case  and  praying  that  such  violation  shall  be  enjoined  or 
otherwise  prohibited.  When  the  parties  complained  of  shall  have  been  duly 
notified  of  such  petition  the  court  shall  proceed,  as  soon  as  may  be,  to  the 
hearing  and  determination  of  the  case;  and  pending  such  petition  and  before 
final  decree,  the  court  may  at  any  time  make  such  temporary  restraining  order 
or  prohibition  as  shall  be  deemed  Just  in  the  premises."  26  Stat.  209, 
chap.  647. 

It  would  seem  to  be  indisputable  that  no  combination  of  corporations  or 
individuals  can,  of  right,  impose  unlawful  restraints  upon  interstate  trade, 
whether  upon  transportation  or  upon  such  interstate  intercourse  and  traffic  as 
precede  transportation,  any  more  than  it  can,  of  right,  impose  unreasonable 
restraints  upon  the  completely  internal  traffic  of  a  state.  The  supposition 
cannot  be  indulged  that  this  general  proposition  will  be  disputed.  If  it  be 
true  that  a  combination  of  corporations  or  Individuals  may,  so  far  as  the  power 
of  congress  is  concerned,  subject  interstate  trade,  in  any  of  its  stages,  to 
unlawful  restraints,  the  conclusion  is  inevitable  that  the  Constitution  has 
failed  to  accomplish  one  primary  object  of  the  Union,  which  was  to  place  com* 
merce  among  the  states  under  the  control  of  the  common  government  of  all 
the  people,  and  thereby  relieve  or  protect  it  against  burdens  or  restrictions 
imposed,  by  whatever  authority,  for  the  benefit  of  particular  localities  or  spe- 
cial  interests. 

The  fundamental  inquiry  in  this  case  is,  what,  in  a  legal  sense,  is  unlawful 
restraint  of  trade? 

Sir  William  Erle,  formerly  chief  Justice  of  the  Common  Pleas,  in  his  essay 
on  the  Law  Relating  to  Trade  Unions,  well  said  that  "  restraint  of  trade» 
according  to  a  general  principle  of  the  common  law,  is  unlawful;"  that  **at 
common  law  every  person  has  individually,  and  the  public  also  have  collec- 
tively, a  right  to  require  that  the  course  of  trade  should  be  kept  free  from 
unreasonable  obstruction;  "  and  that  ''the  right  to  a  free  course  for  trade  is  of 
great  importance  to  commerce  and  productive  industry,  and  has  been  care- 
fully maintained  by  those  who  have  administered  the  common  law."    Pp.  5-7. 

There  is  a  partial  restraint  of  trade  which,  in  certain  circumstances,  is  tol- 
erated by  the  law.  The  rule  upon  that  subject  is  stated  in  Navigation  Co.  v. 
Wtnsor,  20  Wall.  64,  66,  where  it  was  said  that:  "  An  agreement  in  general 
restraint  of  trade  is  illegal  and  void;  but  an  agreement  which  operates  merely 
in  partial  restraint  of  trade  is  good,  provided  it  be  not  unreasonable,  and  there 
be  a  consideration  to  support  it.  In  order  that  it  may  not  be  unreasonable, 
the  restraint  imposed  must  not  be  larger  than  is  required  for  the  necessary 
protection  of  the  party  with  whom  the  contract  is  made.    A  contract,  even  on 
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good  consideration,  not  to  use  a  trade  anywhere  in  England  is  held  void  in 
that  country  as  being  too  general  a  restraint  of  trade."  Homer  y.  Graves,  7 
Bing.  743. 

But  a  general  restraint  of  trade  has  often  resulted  from  combinations  formed 
for  the  purpose  of  controlling  prices  by  destroying  the  opportunity  of  buyera 
and  sellers  to  deal  with  each  other  upon  the  basis  of  fair,  open,  free  competi- 
tion. Combinations  of  this  character  have  frequently  been  the  subject  of  Judi- 
cial scrutiny,  and  have  always  been  condemned  as  illegal  because  of  their 
necessary  tendency  to  restrain  trade.  Such  combinations  are  against  conunon 
right,  and  are  crimes  against  the  public.  To  some  of  the  cases  of  that  char- 
acter  it  will  be  well  to  refer. 

In  Morris  Hun  Coal  Co.  y.  Barclay  Coal  Co.,  68  Penn.  St.  178,  188-187,  the 
principal  question  was  as  to  the  validity  of  a  contract  made  between  five  coal 
corporations  of  Pennsylyania,  by  which  they  divided  between  themselves  two 
coal  regions  of  which  they  had  the  control.  The  referee  in  the  case  found  that 
those  companies  acquired  under  their  arrangement  the  power  to  control  the 
entire  market  for  bituminous  coal  in  the  northern  part  of  the  state,  and  their 
combination  was,  therefore,  a  restraint  upon  trade,  and  against  public  policy. 
In  response  to  the  suggestion  that  the  real  purpose  of  the  combination  was  to 
lessen  expenses,  to  advance  the  quality  of  coal,  and  to  deliver  it  in  the  markets 
intended  to  be  supplied  in  the  best  order  to  the  consumer,  the  Supreme  Court 
of  Pennsylvania  said:  ''This  is  denied  by  the  defendants,  but  it  seems  to  us 
it  is  immaterial  whether  these  positions  are  sustained  or  not.  Admitting  their 
correctness,  it  does  not  follow  that  these  advantages  redeem  the  contract  from 
the  obnoxious  effects  so  strikingly  presented  by  the  referee.  The  important 
fact  is  that  these  companies  control  this  immense  coal  field;  that  it  is  the  great 
source  of  supply  of  bituminous  coal  to  the  state  of  New  York  and  large  terri- 
tories westward;  that  by  this  contract  they  control  the  price  of  coal  in  this 
extensive  market,  and  make  it  bring  sums  it  would  not  command  if  left  to  the 
natural  laws  of  trade;  that  it  concerns  an  article  of  prime  necessity  for  many 
uses;  that  its  operation  is  general  in  this  large  region,  and  affects  all  who  use 
coal  as  a  fuel,  and  this  is  accomplished  by  a  combination  of  all  the  companies 
engaged  in  this  branch  of  business  in  the  large  region  where  they  operate.  The 
combination  Is  wide  in  scope,  general  in  its  influence  and  injurious  in  effects. 
These  being  its  features,  the  contract  is  against  public  policy,  illegal,  and, 
therefore,  void."  Again,  in  the  same  case:  "  The  effects  produced  on  the  pub- 
lic interests  lead  to  the  consideration  of  another  feature  of  great  weight  in 
determining  the  illegality  of  the  contract,  to  wit,  the  combination  resorted  to 
by  these  five  companies.  Singly  each  might  have  suspended  deliveries  and 
sales  of  coal  to  suit  its  own  interests,  and  might  have  raised  the  price,  even 
though  this  might  have  been  detrimental  to  tiie  public  interest.  There  is  a 
certain  freedom  which  must  be  allowed  to  every  one  in  the  management  of  his 
own  affaire.  When  competition  is  left  free,  individual  error  or  folly  will  gen- 
erally find  a  corrective  in  the  conduct  of  othere.  But  here  is  a  combination  of 
all  the  companies  operating  in  the  Blossburg  and  Barclay  regions,  and  con- 
trolling their  entire  productions.  They  have  combined  together  to  govern  the 
supply  and  the  price  of  coal  in  all  the  markets  from  the  Hudson  to  the  Missis- 
sippi riven,  and  from  Pennsylvania  to  the  Lakes.    This  combination  has  a 
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t>ower  in  its  confederated  form  which  no  indiyidual  action  can  confer.  The 
public  interest  must  succumb  to  it,  for  it  has  left  no  competition  free  to  cor- 
rect  its  baleful  influence.  When  the  supply  of  coal  is  suspended,  the  demand 
for  it  becomes  importunate,  and  prices  must  rise;  or,  if  the  supply  goes  for- 
ward, the  price  fixed  by  the  confederates  must  accompany  it.  The  domestic 
hearth,  the  furnaces  of  the  iron  master  and  the  fires  of  the  manufacturer  all 
feel  the  restraint,  while  many  dependent  hands  are  paralyzed  and  hungry 
mouths  are  stinted.  The  influence  of  a  lack  of  supply  or  a  rise  in  the  price  of 
an  article  of  such  prime  necessity  cannot  be  measured.  It  permeates  the 
entire  mass  of  the  community,  and  leaves  few  of  its  members  untouched  by 
its  withering  blight.  Such  a  combination  is  more  than  a  contract;  it  is  an 
offense.  '  I  take  it,'  said  Gibson,  J.,  'a  combination  is  criminal  whenever  the 
act  to  be  done  has  a  necessary  tendency  to  prejudice  the  public  or  to  oppress 
individuals  by  unjustly  subjecting  them  to  the  power  of  the  confederates, 
and  giving  effect  to  the  purpose  of  the  latter,  whether  of  extortion  or  of  mis- 
chief.' Com.  V.  Carlisle,  Brightly  N.  P.  40.  In  all  such  combinations  where 
the  purpose  is  injurious  or  unlawful,  the  gist  of  the  offense  is  the  conspiracy. 
Men  can  often  do  by  the  combination  of  many  what  severally  no  one  could 
accomplish,  and  even  what,  when  done  by  one,  would  be  innocent."  "  There 
is  a  potency  in  numbers  when  combined  which  the  law  cannot  overlook,  where 
injury  is  the  consequence." 

This  case  in  the  Supreme  Court  of  Pennsylvania  was  cited  with  approval 
in  Amot  v.  Coal  Co.,  68  N.  T.  558,  565,  which  involved  the  validity  of  a  con- 
tract between  two  coal  companies,  the  object  and  effect  of  which  were  to  give 
one  of  them  the  monopoly  of  the  trade  in  coal  in  a  particular  region,  by  which 
the  price  of  that  commodity  could  be  artificially  enhanced.  The  Court  of 
Appeals  of  New  York  held  that:  '*  A  combination  to  effect  such  a  purpose  is 
inimical  to  the  interests  of  the  public,  and  that  all  contracts  designed  to  effect 
such  an  end  are  contrary  to  pubhc  policy  and,  therefore,  illegal.  •  *  *  if 
they  should  be  sustained  the  prices  of  articles  of  pure  necessity,  such  as  coal, 
flour  and  other  indispensable  commodities,  might  be  artificially  raised  to  & 
ruinous  extent  far  exceeding  any  naturally  resulting  from  the  proportion 
between  supply  and  demand.  No  illustration  of  the  mischief  of  such  contracts 
is  perhaps  more  apt  than  a  monopoly  of  anthracite  coal,  the  region  of  the  pro- 
duction of  which  is  known  to  be  limited."  See,  also.  Hooker  v.  Yande water, 
4  Denio,  352;  Stanton  v.  Allen,  5  Denio,  434;  Bank  v.  King,  44  N.  Y.  87. 

In  Salt  Co.  V.  Guthrie,  85  Ohio  St.  666,  672,  the  principal  question  was  as 
to  the  legality  of  an  association  of  substantially  all  the  manufacturers  of  salt 
in  a  large  salt-producing  territory.  After  adverting  to  the  rule  that  contracts 
in  general  restraint  of  trade  are  against  public  policy,  and  to  the  agreement 
there  in  question,  the  court  said:  *' Public  policy  unquestionably  favors  com- 
petition in  trade  to  the  end  that  Its  commodities  may  be  afforded  to  the  con- 
sumer as  cheaply  as  possible,  and  is  opposed  to  monopolies  which  tend  to 
advance  market  prices  to  the  injury  of  the  general  public.  »  •  *  The 
clear  tendency  of  such  an  agreement  is  to  establish  a  monopoly  and  to  destroy 
competition  in  trade,  and  for  that  reason,  on  grounds  of  public  policy,  the 
courts  will  not  aid  in  its  enforcement.  It  Is  no  answer  to  say  that  oompetitioa 
In  the  salt  trade  was  not  in  fact  destroyed,  or  that  the  price  of  the  commodity 
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was  not  unreasonably  advanced.  Courts  will  not  stop  to  inquire  as  to  the 
degree  of  injury  inflicted  upon  the  public;  it  is  enough  to  know  that  the 
inevitable  tendency  of  such  contracts  is  injurious  to  the  public." 

In  Craft  v.  McConoughy,  79  111.  846,  349,  850,  which  related  to  a  combina- 
tion between  all  the  grain  dealers  of  a  particular  town  to  stifle  competition 
and  to  obtain  control  of  the  price  of  grain,  the  Supreme  Court  of  Illinois  said: 
"  While  the  agreement,  upon  its  face,  would  seem  to  indicate  that  the  parties 
had  formed  a  copartnership  for  the  purpose  of  trading  in  grain,  yet,  from  the 
terms  of  the  contract  and  the  other  proof  in  the  record,  it  is  apparent  that  the 
true  object  was  to  form  a  secret  combination  which  would  stifle  all  competi- 
tion and  enable  the  parties,  by  secret  and  fraudulent  means,  to  control  the 
price  of  grain,  cost  of  storage  and  expense  of  shipment.  In  other  words,  the 
four  firms,  by  a  shrewd,  deep-laid,  secret  combination,  attempted  to  control 
and  monopolize  the  entire  grain  trade  of  the  town  and  surrounding  country. 
That  the  effect  of  this  contract  was  to  restrain  the  trade  and  commerce  of  the 
country  is  a  proposition  that  cannot  be  successfully  denied  We  understand 
it  to  be  a  well-settled  rule  of  law  that  an  agreement  in  general  restraint  of 
trade  is  contrary  to  public  policy,  illegal  and  void,  but  an  agreement  in  partial 
or  particular  restraint  ui>on  trade  has  been  held  good  where  the  restraint  was 
only  partial,  consideration  adequate  and  the  restriction  reasonable."  "  While 
these  parties  were  in  business,  in  competition  with  each  other,  they  had  the 
undoubted  right  to  establish  their  own  rates  for  grain  stored  and  commissions 
for  shipment  and  sale.  They  could  pay  as  high  or  low  a  price  for  grain  as 
they  saw  proper,  and  as  they  could  make  contracts  with  the  producer.  So 
long  as  competition  was  free  the  interest  of  the  public  was  safe.  The  laws  of 
trade,  in  connection  with  the  right  of  competition,  was  all  the  guaranty  the 
public  required,  but  the  secret  combination  created  by  the  contract  destroyed 
all  competition,  and  created  a  monopoly  against  which  the  public  interest  had 
no  protection." 

These  principles  were  applied  in  People  v.  Chicago  Qas  Trust  Co.,  180  IlL 
369,  292,  297;  22  N.  E.  Rep.  798,  which  involved  the  validity  of  a  corporation 
formed  for  the  purpose  of  operating  gas  works,  and  of  manufacturing  and 
selling  gas,  and  which,  for  the  purpose  of  destroying  competition,  acquired 
the  stock  of  four  other  gas  companies,  and  thereby  obtained  a  monoply  in  the 
business  of  furnishing  illuminating  gas  to  the  city  of  Chicago  and  its  inhabit- 
ants. The  court,  in  declaring  the  organization  of  the  company  to  be  illegal, 
said:  "  The  fact  that  the  appellee,  almost  immediately  after  its  organization, 
bought  up  a  majority  of  the  shares  of  stock  of  each  of  these  companies,  showB 
that  it  was  not  making  a  mere  investment  of  surplus  funds,  but  that  it  designed 
and  intended  to  bring  the  four  companies  under  its  control,  and,  by  crushing 
out  competition,  to  monopolize  the  gas  business  in  Chicago."  *'0f  what 
avail,"  said  the  court,  "is  it  that  any  number  of  gas  companies  may  be  formed 
under  the  Gkneral  Incorporation  Law,  if  a  giant  trust  company  can  be  clothed 
with  the  power  of  buying  up  and  holding  the  stock  and  property  of  such  com- 
panies, and,  through  the  control  thereby  attained,  can  direct  all  their  opera- 
tions and  weld  them  into  one  huge  combination  ?  " 

So,  in  Association  v.  Eock,  14  La.  Ann.  168,  where  the  court  passed  upon 
the  legality  of  an  association  of  various  commercial  firms  in  New  Orleans  that 
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were  engaged  in  the  sale  of  India  bagging,  it  was  said:  **  The  agreement 
between  the  parties  was  palpably  and  unequivocally  a  combination  in  restraint 
of  trade,  and  to  enhance  the  price  in  the  market  of  an  article  of  primary  neces- 
sity to  cotton  planters.  Such  combinations  are  contrary  to  public  order,  and 
cannot  be  enforced  in  a  court  of  Justice." 

In  Lumber  Co.  v.  Hayes,  76  Cal.  387,  890;  18  Pac.  Rep.  391,  which  related 
to  a  combination,  the  result  of  certain  contracts  among  certain  manufacturers, 
the  court  found  that  the  object,  purpose  and  consideration  of  those  contracts 
were  to  form  a  combination  among  all  the  manufacturers  of  lumber  at  or  near 
a  particular  place,  for  the  sole  purpose  of  increasing  the  price  of  that  article, 
limiting  the  amount  to  be  manufactured,  and  giving  certain  parties  the  control 
of  all  lumber  manufactured  near  that  place  for  the  year  1881,  and  of  the 
supply  for  that  year  in  specified  counties.  It  held  the  combination  to  be  ille- 
gal, observing  that  ''among  the  contracts  illegal  at  common  law,  because 
opposed  to  public  policy,  were  contracts  in  general  restraint  of  trade,  con- 
tracts between  individuals  to  prevent  competition  and  keep  up  the  prices  of 
articles  of  utility."  It  further  said  that  while  the  courts  had  nothing  to  do 
with  the  results  naturally  flowing  from  the  laws  of  demand  and  supply,  they 
would  not  respect  agreements  made  for  the  purpose  of  "  taking  trade  out  of 
the  realm  of  competition,  and  thereby  enhancing  or  depressing  prices  of 
commodities." 

A  leading  case  on  the  question  as  to  what  combinations  are  illegal  as  being 
in  general  restraint  of  trade  is  Richardson  v.  Buhl,  77  Mich.  632.  635,  657,  660; 
43  N.  W.  Rep.  1102,  which  related  to  certain  agreements  connected  with  the 
business  and  operations  of  the  Diamond  Match  Company.  From  the  report 
of  the  case  it  appears  that  that  company  was  organized,  under  the  laws  of 
Connecticut,  for  the  purpose  of  uniting  in  one  corporation  all  the  match  manu- 
factories in  the  United  States,  and  to  monopolize  and  control  the  business  of 
making  all  the  friction  matches  in  the  country,  and  establish  the  price  thereof. 
To  that  end  it  became  necessary,  among  other  things,  to  buy  many  plants  that 
had  become  established  or  were  about  to  be  established,  as  well  as  the  prop- 
erty used  in  connection  therewith.  Chief  Justice  Sherwood  of  the  Supreme 
Court  of  Michigan  said:  "The  sole  object  of  the  corporation  is  to  make  money 
by  having  it  in  its  power  to  raise  the  price  of  the  article,  or  diminish  the  quan- 
tity to  be  made  and  used,  at  its  pleasure.  Thus  both  the  supply  of  the  article 
and  the  price  thereof  are  made  to  depend  upon  the  action  of  a  half  dozen  indi- 
viduals, more  or  less,  to  satisfy  their  cupidity  and  avarice,  who  may  happen 
to  have  the  controlling  interest  in  this  corporation  —  an  artificial  person  gov- 
erned by  a  single  motive  or  purpose,  which  is  to  accumulate  money  regardless 
of  the  wants  or  necessities  of  over  60,000,000  people.  The  article  thus  com- 
pletely under  their  control  for  the  last  fifty  years  has  come  to  be  regarded  as 
one  of  necessity,  not  only  in  every  household  in  the  land,  but  one  of  daily  use 
by  almost  every  individual  in  the  country.  It  is  difficult  to  conceive  of  a 
monopoly  which  can  affect  a  greater  number  of  people,  or  one  more  extensive 
in  its  effect  on  the  country,  than  that  of  the  Diamond  Match  Company.  It 
was  to  aid  that  company  in  its  purposes  and  in  carr3ring  out  its  object  that  the 
contract  in  this  case  was  made  between  those  parties,  and  which  we  are  now 
asked  to  aid  in  enforcing.    Monopoly  in  trade,  or  in  any  kind  of  business  in 
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this  country,  is  odious  to  our  form  of  government.  It  is  sometimes  permitted 
to  aid  the  government  in  carrying  on  a  great  public  enterprise  or  public  work 
under  govermental  control  in  the  interest  of  the  public.  Its  tendency  is,  how- 
ever, destructive  of  free  institutions,  and  repugnant  to  the  instincts  of  a  free 
people,  and  contrary  to  the  whole  scope  and  spirit  of  the  Federal  Constitution, 
and  is  not  allowed  to  exist  under  express  provisions  in  several  of  our  State 
Constitutions.  *  *  *  All  combinations  among  persons  or  corporations  for 
the  purpose  of  raising  or  controlling  the  prices  of  merchandise,  or  any  of  the 
necessaries  of  life,  are  monopolies,  and  intolerable,  and  ought  to  receive  the 
condemnation  of  all  courts." 

In  the  same  case  Mr.  Justice  Chamflin,  with  whom  Mr.  Justice  Campbell 
concurred,  said:  "There  is  no  doubt  that  all  the  parties  to  this  suit  were 
active  participants  in  perfecting  the  combination  called  the  Diamond  Match 
Company,  and  that  the  present  dispute  grows  out  of  that  transaction,  and  is 
the  fruit  of  the  scheme  by  which  all  competition  in  the  manufacture  of 
matches  was  stifled,  opposition  in  the  business  crushed,  and  the  whole  business 
of  the  country  in  that  line  engrossed  by  the  Diamond  Match  Company.  Such 
a  vast  combination  as  has  been  entered  into  under  the  above  name  is  a  menace 
to  the  public.  Its  object  and  direct  tendency  is  to  prevent  free  and  fair  com* 
petition,  and  control  prices  throughout  the  national  domain.  It  is  no  answer 
to  say  that  this  monopoly  has  in  fact  reduced  the  price  of  friction  matches. 
That  policy  may  have  been  necessary  to  crush  competition.  The  fact  exists 
that  it  rests  in  the  discretion  of  this  company  at  any  time  to  raise  the  price  to 
an  exorbitant  degree.  Such  combinations  have  frequently  been  condemned 
by  courts  as  unlawful  and  against  public  policy."  See,  also,  Raymond  v. 
Leavitt,  46  Mich.  447;  9  N.  W.  Bep.  525;  and  Oil  Co.  v.  Adoue,  88  Tex.  650; 
19  S.  W.  Rep.  274. 

This  extended  reference  to  adjudged  cases  relating  to  unlawful  restraints 
upon  the  interior  traflic  of  a  state  has  been  made  for  the  purpose  of  showing 
that  a  combination  such  as  that  organized  under  the  name  of  the  American 
Sugar  Refining  Company  has  been  imiformly  held  by  the  courts  of  the  states 
to  be  against  public  policy,  and  Illegal,  because  of  its  necessary  tendency  to 
impose  improper  restraints  upon  trade.  And  such,  I  take  it,  would  be  the 
judgment  of  any  Circuit  Court  of  the  United  States  in  a  case  between  parties 
in  which  it  became  necessary  to  determine  the  question.  The  judgments  of 
the  state  courts  rest  upon  general  principles  of  law,  and  not  necessarily  upon 
statutory  provisions  expressly  condemning  restraints  of  trade  imposed  by  or 
resulting  from  combinations.  Of  course,  in  view  of  the  aiithorities,  it  will 
not  be  doubted  that  it  would  be  competent  for  a  state,  under  the  power  to 
regulate  its  domestic  commerce,  and  for  the  purpose  of  protecting  its  people 
against  fraud  and  injustice,  to  make  it  a  public  offense,  punishable  by  fine 
and  imprisonment,  for  individuals  or  cori>orations  to  make  contracts,  form 
combinations  or  engage  in  conspiracies,  which  unduly  restrain  trade  or  com- 
merce carried  on  within  its  limits,  and  also  to  authorize  the  institution  of  pro- 
ceedings for  the  purpose  of  annulling  contracts  of  that  character,  as  well  as 
of  preventing  or  restraining  such  combinations  and  conspiracies. 

But  there  is  a  trade  among  the  several  states  which  is  distinct  from  that 
carried  on  within  the  territorial  limits  of  a  state.    The  regulation  and  control 
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of  the  former  are  committed  by  the  National  Constitution  to  congreas.  Com- 
merce among  the  states,  as  this  court  has  declared,  is  a  unit,  and  in  respect  of 
that  commerce  this  is  one  country,  and  we  are  one  people.  It  may  be  regu- 
lated by  rules  applicable  to  every  part  of  the  United  States,  and  state  lines 
and  state  jurisdiction  cannot  interfere  with  the  enforcement  of  such  rules. 
The  Jurisdiction  of  the  general  government  extends  over  every  foot  of  terri- 
tory within  the  United  States.  Under  the  power  with  which  it  is  invested, 
congress  may  remove  unlawful  obstructions,  of  whatever  kind,  to  the  free 
course  of  trade  among  the  states.  In  so  doing  it  would  not  interfere  with  the 
''autonomy  of  the  states,"  because  the  power  thus  to  protect  interstate  com- 
merce is  expressly  given  by  the  people  of  all  the  states.  Interstate  inter- 
course, trade  and  traffic  are  absolutely  free,  except  as  such  intercourse, 
trade  or  traffic  may  be  incidentally  or  indirectly  affected  by  the  exer- 
cise by  the  states  of  their  reserved  police  powers.  Sherlock  v.  Ailing,  9^ 
U.  S.  99,  108.  It  is  the  Constitution,  the  supreme  law  of  the  land,  which 
invests  congress  with  power  to  protect  commerce  among  the  states  against 
burdens  and  exactions  arising  from  unlawful  restraints  by  whatever  authority 
imposed.  Surely,  a  right  secured  or  granted  by  that  instrument  is  under  the 
protection  of  the  government  which  that  instrument  creates.  Any  combina- 
tion, therefore,  that  disturbs  or  unreasonably  obstructs  freedom  in  buying^ 
and  selling  articles  manufactured  to  be  sold  to  persons  in  other  states,  or  to  be 
carried  to  other  states  —  a  freedom  that  cannot  exist  if  the  right  to  buy  and 
sell  is  fettered  by  unlawful  restraints  that  crush  out  competition — affects, 
not  incidentally,  but  directly,  the  people  of  all  the  states ;  and  the  remedy  for 
such  an  evil  is  found  only  in  the  exercise  of  powers  confided  to  a  government 
which,  this  court  has  said,  was  the  government  of  all,  exercising  powers  dele- 
gated by  all,  representing  all,  acting  for  all.  ITCulloch  v.  Maryland,  4 
Wheat.  405. 

It  has  been  argued  that  a  combination  between  corporations  of  different 
states,  or  between  the  stockholders  of  such  corporations,  with  the  object  and 
effect  of  controlling  not  simply  the  manufacture,  but  the  price,  of  refined 
sugar  throughout  the  whole  of  the  United  States  —  which  is  the  case  now 
before  us  —  cannot  be  held  to  be  in  restraint  of  ''commerce  among  the 
states,''  and  amenable  to  national  authority,  without  conceding  that  the 
general  government  has  authority  to  say  what  shall  and  what  shall  not  be 
manufactured  in  the  several  states.  Eidd  v.  Pearson,  128  U.  S.  1,  20 ;  9  Sup. 
Ct.  Hep.  6,  was  cited  in  argument  as  supporting  that  view.  In  that  case  the 
sole  question  was  whether  the  state  of  Iowa  could  forbid  the  manufacture 
within  its  limits  of  ardent  spirits  intended  for  sale  ultimately  in  other  states. 
This  court  held  that  the  manufacture  of  intoxicating  liquors  in  a  state  is  none 
the  less  a  business  within  the  state,  subject  to  state  control,  because  the  manu- 
facturer may  intend,  at  his  convenience,  to  export  such  liquors  to  foreign 
countries  or  to  other  states.  The  authority  of  the  states  over  the  manufacture 
of  strong  drinks  within  their  respective  Jurisdictions  was  referred  to  their 
plenary  power,  never  surrendered  to  the  national  government,  of  providing 
for  the  health,  morals  and  safety  of  their  people. 

That  case  presented  no  question  as  to  a  combination  to  monopolize  the  sale 
ot  ardent  spirits  manufactured  in  Iowa  to  be  sold  in  other  states  —  no  ques- 
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tion  as  to  combinations  in  restraint  of  trade  as  involved  in  the  buying  and 
selling  of  articles  that  are  intended  to  go,  and  do  go,  and  will  always  go,  into 
commerce  throughout  the  entire  country,  and  are  used  by  the  people  of  all 
the  states,  and  the  making  or  manufacturing  of  which  no  state  could  forbid 
consistently  with  the  liberty  that  every  one  has  of  pursuing,  without  undue 
restrictions,  the  ordinary  callings  of  life.  There  is  no  dispute  here  as  to  the 
lawfulness  of  the  business  of  refining  sugar,  apart  from  the  undue  restraint 
which  the  promoters  of  such  business,  who  have  combined  to  control  prices, 
seek  to  put  upon  the  freedom  of  interstate  traffic  in  that  article. 

It  may  be  admitted  that  an  act  which  did  nothing  more  than  forbid,  and 
which  had  no  other  object  than  to  forbid,  the  mere  refining  of  sugar  in  any 
State,  would  be  in  excess  of  any  power  granted  to  congress.    But  the  act  of 
1890  is  not  of  that  character.    It  does  not  strike  at  the  manufacture  simply  of 
articles  that  are  legitimate  or  recognized  subjects  of  commerce,  but  at  com- 
binations that  unduly  restrain,  because  they  monopolize,  the  buying  and 
selling  of  articles  which  are  to  go  into  interstate  commerce.    In  State  v. 
Stewart,  59  Yt.  273,  286 ;  9  Atl.  Rep.  559,  it  was  said  that  if  a  combination  of 
persons  ''seek  to  restrain  trade,  or  tend  to  the  destruction  of  the  material 
property  of  the  country,  they  work  injury  to  the  whole  people."    And  in  State 
V.  Glidden,  55  Conn.  46,  75;  8  Atl.  Rep.  890,  the  court  said:    "Any  one  man, 
or  any  one  of  several  men  acting  independently,  is  powerless;   but  when 
several  combine,  and  direct  their  united  energies  to  the  accomplishment  of  a 
bad  purpose,  the  combination  is  formidable.    Its  power  for  evil  increases  aa 
Its  number  increases.     *    •    *     The  combination  becomes  dangerous  and 
ihibversive  of  the  rights  of  others,  and  the  law  wisely  says  it  is  a  crime." 
Chief  Justice  Gibson  well  said,  in  Com.  v.  Carlisle,  Brightly  N.  P.  86,  89,  40: 
"There  is  between  the  different  parts  of  the  body  politic  a  reciprocity  of 
action  on  each  other,  which,  like  the  action  of  antagonizing  muscles  in  the 
natural  body,  not  only  prescribes  to  each  its  appropriate  state  and  action,  but 
regulates  the  motion  of  the  whole.    The  effort  of  an  individual  to  disturb  this 
equilibrium  can  never  be  perceptible,  nor  carry  the  operation  of  his  interest, 
or  that  of  any  other  individual,  beyond  the  limits  of  fair  competition;  but  the 
increase  of  power  by  combination  of  means  being  in  geometrical  proportion  to 
the  number  concerned,  an  association  may  be  able  to  give  an  impulse,  not  only 
oppressive  to  individuals,  but  mischievous  to  the  public  at  large;  and  it  is 
the  employment  of  an  engine  so  powerful  and  dangerous  that  gives  crimi- 
nality to  an  act  that  would  be  perfectly  innocent,  at  least  in  a  legal  view, 
when  done  by  an  individual."    These  principles  underlie  the  act  of  congress, 
which  has  for  its  sole  object  the  protection  of  such  trade  and  commerce  as  the 
Constitution  confides  to  national  control,  and  the  question  is  presented  whether 
the  combination  assailed  by  this  suit  is  an  unlawful  restraint  upon  interstate 
trade  in  a  necessary  article  of  food  which,  as  every  one  knows,  has  always 
entered,  now  enters,  and  must  continue  to  enter,  in  vast  quantities,  into  com- 
merce among  the  states. 

In  Eidd  V.  Pearson  we  recognized,  as  had  been  done  in  previous  cases,  the 
distinction  between  the  mere  transportation  of  articles  of  interstate  commerce 
and  the  purchasing  and  selling  that  precede  transportation.  It  is  said  that 
manufacture  precedes  conmierce,  and  is  not  a  part  of  it.    But  it  is  equally 
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true  that  when  manufacture  ends,  that  which  has  been  manufactured  becomes 
a  subject  of  commerce;  that  buying  and  selling  succeed  manufacture,  come 
into  existence  after  the  process  of  manufacture  is  completed,  precede  trans- 
portation, and  are  as  much  commercial  intercourse,  where  articles  are  bought 
to  be  carried  from  one  state  to  another,  as  is  the  manual  transportation  of  such 
articles  after  they  have  been  so  purchased.  The  distinction  was  recognized 
by  this  court  in  Gibbons  v.  Ogden,  where  the  principal  question  was  whether 
commerce  included  navigation.  Both  the  court  and  counsel  recognized  buy- 
ing and  selling  or  barter  as  included  in  commerce.  Chief  Justice  Marshall 
said  that  the  mind  can  scarcely  conceive  a  system  for  regulating  commerce, 
which  was  *'  confined  to  prescribing  rules  for  the  conduct  of  individuals  in  the 
actual  employment  of  buying  and  selling,  or  of  barter."    9  Wheat.  189,  190. 

The  power  of  congress  covers  and  protects  the  absolute  freedom  of  such 
intercourse  and  trade  among  the  states  as  may  or  must  succeed  manufacture 
and  precede  transportation  from  the  place  of  purchase.  This  would  seem  to 
be  conceded,  for  the  court  in  the  present  case  expressly  declare  that  ''con- 
tracts to  buy,  sell  or  exchange  goods  to  be  transported  among  the  several 
states;  the  transportation  and  its  instrumentalities,  and  articles  bought,  sold 
or  exchanged  for  the  purpose  of  such  transit  among  the  states,  or  put  in  the 
way  of  transit,  may  be  regulated,  but  this  is  because  they  form  part  of  inter- 
state trade  or  commerce."  Here  is  a  direct  admission  —  one  which  the  settled 
doctrines  of  this  court  justify  —  that  contracts  to  buy,  and  the  purchanng  of 
goods  to  be  transported  from  one  state  to  another,  and  transportation,  with  its 
instrumentalities,  are  all  parts  of  interstate  trade  or  conmierce.  Each  part  of 
such  trade  is  then  under  the  protection  of  congress.  And  yet,  by  the  opinion 
and  judgment  in  this  case,  if  I  do  not  misapprehend  them,  congress  is  without 
power  to  protect  the  commercial  intercourse  that  such  purchasing  necessarily 
involves  against  the  restraints  and  burdens  arising  from  the  existence  of  com- 
binations that  meet  purchasers,  from  whatever  state  they  come,  with  the 
threat  —  for  it  is  nothing  more  nor  less  than  a  threat  —  that  they  shall  not 
purchase  what  they  desire  to  purchase,  except  at  the  prices  fixed  by  such  com- 
binations. A  citizen  of  Missouri  has  the  right  to  go  in  person,  or  send  orders, 
to  Pennsylvania  and  New  Jersey  for  the  purpose  of  purchasing  refined  sugar. 
But  of  what  value  is  that  right  if  he  is  confronted  in  those  states  by  a  vast 
combination,  which  absolutely  controls  the  price  of  that  article  by  reason  of 
its  having  acquired  all  the  sugar  refineries  in  the  United  States  in  order  that 
they  may  fix  prices  in  their  own  interest  exclusively  ? 

In  my  judgment,  the  citizens  of  the  several  states  composing  the  Union  are 
entitled  of  right  to  buy  goods  in  the  state  where  they  are  manufactured,  or  in 
any  other  state,  without  being  confronted  by  an  illegal  combination  whose 
business  extends  throughout  the  whole  country,  which,  by  the  law  every- 
where, is  an  enemy  to  the  public  interests,  and  which  prevents  such  buying, 
except  at  prices  arbitrarily  fixed  by  it.  I  insist  that  the  free  course  of  trade 
among  the  states  cannot  coexist  with  such  combinations.  When  I  speak  of 
trade  I  mean  the  buying  and  selling  of  articles  of  every  kind  that  are  recog- 
nized articles  of  interstate  commerce.  Whatever  improperly  obstructs  the 
free  course  of  interstate  intercourse  and  trade,  as  involved  in  the  buying  and 
selling  of  articles  to  be  carried  from  one  state  to  another,  may  be  reached  by 


United  States  v.  Knight  &  Co.  765 

congress  under  its  authority  to  regulate  commerce  among  the  states.  The 
exercise  of  that  authority  so  as  to  make  trade  among  the  states  in  all  recog- 
nized articles  of  commerce  absolutely  free  from  unreasonable  or  illegal  restric- 
tions imposed  by  combinations  is  justified  by  an  express  grant  of  power  to 
congress,  and  would  redound  to  the  Welfare  of  the  whole  country.  I  am 
unable  to  perceive  that  any  such  result  would  imperil  the  autonomy  of  the 
states,  especially  as  that  result  cannot  be  attained  through  the  action  of  any 
one  state. 

Undue  restrictions  or  burdens  upon  the  purchasing  of  goods  in  the  market 
for  sale,  to  be  transported  to  other  states,  cannot  be  imposed  even  by  a  state 
without  violating  the  freedom  of  commercial  intercourse  guaranteed  by  the 
Ck)nstitution.  But  if  a  state  within  whose  limits  the  business  of  refining  sugar 
is  exclusively  carried  on  may  not  constitutionally  impose  burdens  upon  pur- 
chases of  sugar  to  be  transported  to  other  states,  how  comes  it  that  combina- 
tions of  corporations  or  individuals  within  the  same  state  may  not  be  pre- 
vented by  the  national  government  from  putting  unlawful  restraints  upon  the 
purchasing  of  that  article  to  be  carried  from  the  state  in  which  such  purchases 
are  made  ?  If  the  material  power  is  competent  to  repress  state  action  in 
restraint  of  interstate  trade  as  it  may  be  involved  in  purchases  of  refined  sugar 
to  be  transported  from  one  state  to  another  state,  surely  it  ought  to  be  deemed 
sufficient  to  prevent  unlawful  restraints  attempted  to  be  imposed  by  combina- 
tions of  corporations  or  individuals  upon  those  identical  purchases;  otherwise 
illegal  combinations  of  corporations  or  individuals  may  —  so  far  as  national 
power  and  interstate  commerce  are  concerned — do  with  impunity  what  no 
state  can  do. 

Suppose  that  a  suit  were  brought  in  one  of  the  courts  of  the  United  States 
—  jurisdiction  being  based,  it  may  be,  alone  upon  the  diverse  citizenship  of 
the  parties — to  enforce  the  stipulations  of  a  written  agreement,  which  had  for 
its  object  to  acquire  the  possession  of  all  the  sugar  refineries  in  the  United 
States  in  order  that  those  engaged  in  the  combination  might  obtain  the  entire 
control  of  the  business  of  refining  and  selling  sugar  throughout  the  country, 
and  thereby  to  increase  or  diminish  prices  as  the  particular  interests  of  the 
combination  might  require.  I  take  it  that  the  court,  upon  recognized  princi- 
ples of  law  common  to  the  jurisprudence  of  this  country  and  of  Great  Britain, 
would  deny  the  relief  asked  and  dismiss  the  suit  upon  the  ground  that  the 
necessary  tendency  of  such  an  agreement  and  combination  was  to  restrain  not 
simply  trade  that  was  completely  internal  to  the  state  in  which  the  parties 
resided,  but  trade  and  commerce  among  all  the  states,  and  was,  therefore, 
against  public  policy  and  illegal.  If  I  am  right  in  this  view,  it  would  seem 
to  follow,  necessarily,  that  congress  could  enact  a  statute  forbidding  such 
combinations  so  far  as  they  affected  interstate  commerce,  and  provide  for  their 
suppression  as  well  through  civil  proceedings  instituted  for  that  purpose  as 
by  penalties  against  those  engaged  in  them. 

In  committing  to  congress  the  control  of  commerce  with  foreign  nations  and 
among  the  several  states,  the  Constitution  did  not  define  the  means  that  may 
be  employed  to  protect  the  freedom  of  commercial  intercourse  and  traffic  estab* 
lished  for  the  benefit  of  all  the  people  of  the  Union.  It  wisely  forbore  to 
impose  any  limitations  upon  the  exercise  of  that  power,  except  those  arising 
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from  the  general  nature  of  the  goyemment,  or  such  as  are  embodied  in  Mtm 
fundamental  guaranties  of  liberty  and  property.  It  gives  to  congress,  in 
express  words,  authority  to  enact  all  laws  necessary  and  proper  for  carrying 
into  execution  the  power  to  regulate  commerce;  and  whether  an  act  of  con- 
gress, passed  to  accomplish  an  objecl  to  which  the  general  government  is 
competent,  is  within  the  power  granted,  must  be  determined  by  the  rule 
announced  through  Chief  Justice  Mabshall  three-quarters  of  a  century  ago, 
and  which  has  been  repeatedly  affirmed  by  this  court.  That  rule  is:  "  The 
sound  construction  of  the  Constitution  must  allow  to  the  national  legislature 
the  discretion  with  respect  to  the  means  by  which  the  powers  it  confers  are  to 
be  carried  into  execution,  which  will  enable  that  body  to  perform  the  high 
duties  assigned  to  it  in  the  manner  most  beneficial  to  the  people.  Let  the  end 
be  legitimate,  let  it  be  within  the  scope  of  the  Constitution,  and  all  means 
which  are  appropriate,  which  are  plainly  adapted  to  that  end,  which  are  not 
prohibited,  but  consiBtent  with  the  letter  and  spirit  of  the  Constitution,  are 
constitutional.''  M'CuUoch  v.  Maryland,  4  Wheat.  816,  421.  The  end  pro- 
posed to  be  accomplished  by  the  act  of  1890  is  the  protection  of  trade  and  com- 
merce among  the  states  against  unlawful  restraints.  Who  can  say  that  that 
«nd  is  not  legitimate,  or  is  not  within  the  scope  of  the  Constitution?  The 
means  employed  are  the  suppression,  by  legal  proceedings,  of  combinations, 
conspiracies  and  monopolies  which,  by  their  inevitable  and  admitted  tendency, 
improperly  restrain  trade  and  commerce  among  the  states.  Who  can  say  that 
such  means  are  not  appropriate  to  attain  the  end  of  freeing  commercial  inter- 
course among  the  states  from  burdens  and  exactions  imposed  upon  it  by  com- 
binations which,  imder  principles  long  recognized  in  this  country,  as  well  as 
St  the  common  law,  are  illegal  and  dangerous  to  the  public  welfare?  What 
clause  of  the  Constitution  can  be  referred  to  which  prohibits  the  means  thus 
prescribed  in  the  act  of  congress? 

It  may  be  that  the  means  employed  by  congress  to  suppress  combinations 
that  restrain  interstate  trade  and  commerce  are  not  all  or  the  best  that  could 
have  been  devised.  But  congress,  under  the  delegation  of  authority  to  enact 
laws  necessary  and  proper  to  carry  into  effect  a  power  granted,  is  not 
restricted  to  the  employment  of  those  means  "  without  which  the  end  would 
be  entirely  unattainable."  ''To  have  prescribed  the  means."  this  court  has 
said,  *'by  which  government  should,  in  all  future  time,  execute  its  powers^ 
would  have  been  to  change  entirely  the  character  of  that  instrument,  and  give 
it  the  properties  of  a  legal  code.  It  would  have  been  an  unwise  attempt  to 
provide  by  immutable  rules  for  exigencies  which,  if  foreseen  at  all,  must  have 
been  seen  dimly,  and  which  can  be  best  provided  for  as  they  occur.  To  have 
declared  that  the  best  means  shall  not  be  used,  but  those  alone  without  which 
the  power  given  would  be  nugatory,  would  have  been  to  deprive  the  legis- 
lature of  the  capacity  to  avail  itself  of  experience,  to  exercise  its  reason,  and 
to  accommodate  its  legislation  to  circumstances."  Again:  ''Where  the  law 
is  not  prohibited,  and  is  really  calculated  to  effect  any  of  the  objects  intrusted 
to  the  government,  to  undertake  here  to  inquire  into  the  degree  of  its  necessity 
would  be  to  pass  the  line  which  circumscribes  the  judicial  department,  and 
to  tread  on  legislative  ground."  M'Culloch  v.  Maryland,  4  Wheat.  816,  415, 
428. 
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By  the  act  of  1800,  congress  subjected  to  forfeiture  "any  property  ownec} 
under  any  contract  or  by  any  combination,  or  pursuant  to  any  conspiracy 
<and  being  the  subject  thereof)  mentioned  in  section  one  of  this  act,  and  being 
in  the  course  of  transportation  from  one  state  to  another,  or  to  a  foreign  coun- 
try." It  was  not  deemed  wise  to  subject  such  property  to  forfeiture  before 
transportation  began  or  after  it  ended.  If  it  be  suggested  that  congress  might 
have  prohibited  the  transportation  from  the  state  in  which  they  are  manu- 
factured any  articles,  by  whomsoever  at  the  timd  owned,  that  had  been  manu- 
factured by  combinations  formed  to  monopolize  some  designated  part  of  trad^ 
or  commerce  among  the  states,  my  answer  is  that  it  is  not  within  the  func- 
tions of  the  judiciary  to  adjudge  that  congress  shall  employ  particular  means 
in  execution  of  a  given  power,  simply  because  such  means  are,  in  the  judgr 
ment  of  the  courts,  best  conducive  to  the  end  sought  to  be  accomplished* 
Congress,  in  the  exercise  of  its  discretion  as  to  choice  of  means  conducive  to 
an  end  to  which  it  was  competent,  determined  to  reach  that  end  through  civil 
proceedings,  instituted  to  prevent  or  restrain  these  obnoxious  combinations  ii^ 
their  attempts  to  burden  interstate  commerce  by  obstructions  that  interfere  in 
advance  of  transportation  with  the  free  course  of  trade  between  the  people  of 
the  states.  In  other  words,  congress  sought  to  prevent  the  coming  into 
existence  of  combinations,  the  purpose  or  tendency  of  which  was  to  impose 
unlawful  restraints  upon  interstate  commerce. 

There  is  nothing  in  conflict  with  these  views  in  Coe  v.  EiTol,  116  U.  S.  617 ; 
6  Sup.  Ct.  Rep.  475.  There  the  question  was  whether  certain  logs  cut  in 
New  Hampshire,  and  hauled  to  a  river  that  they  might  be  transported  to 
another  state,  were  liable  to  be  taxed  in  the  former  state  before  actual  trans- 
portation to  the  latter  state  began.  The  court  held  that  the  logs  might  be 
taxed  while  they  remained  in  the  state  of  their  origin  as  part  of  the  general 
mass  of  property  there;  that  "  for  this  purpose  "  (taxation)  the  property  did 
not  pass  from  the  jurisdiction  of  the  state  in  which  it  was  until  transporta- 
tion began.  The  scope  of  the  decision  is  clearly  indicated  by  the  following 
clause  in  the  opinion  of  Mr.  Justice  Bbadlet:  ''How  can  property  thus 
situated,  to  wit,  deposited  or  stored  at  the  place  of  entrepot  for  future  expor- 
tation, be  taxed  in  the  regular  way  as  part  of  the  property  of  the  state?  The 
answer  is  plain.  It  can  be  taxed  as  all  other  property  is  taxed,  in  the  place 
where  it  is  found,  if  taxed  or  assessed  for  taxation  in  the  usual  manner  in 
which  such  property  is  taxed;  and  not  singled  out  to  be  assessed  by  itself  in 
an  unusual  and  exceptional  manner  because  of  its  situation."  As  we  have 
now  no  question  as  to  the  taxation  of  articles  manufactured  by  one  of  the 
combinations  condemned  by  the  act  of  congress,  and  as  no  one  has  suggested 
that  the  state  in  which  they  may  be  manufactured  could  not  tax  them  as  prop- 
erty so  long  as  they  remained  within  its  limits,  and  before  transportation  of 
them  to  other  states  began,  I  am  at  a  loss  to  understand  how  the  case  before 
us  can  be  affected  by  a  decision  that  personal  property,  while  it  remains  in 
the  state  of  its  origin,  although  it  is  to  be  sent  at  a  future  time  to  another 
state,  is  within  the  jurisdiction  of  the  former  state  for  purposes  of  taxation. 

The  question  here  relates  to  restraints  upon  the  freedom  of  interstate  trade 
and  conunerce  imposed  by  illegal  combinations.  After  the  fullest  consideration 
I  have  been  able  to  bestow  upon  this  important  question,  I  find  it  impossibly 
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to  refuse  my  assent  to  this  proposition:  Whatever  a  state  may  do  to  pfrotect 
its  completely  interior  traffic  or  trade  against  unlawful  restraints,  the  general 
government  is  empowered  to  do  for  the  protection  of  the  people  of  all  the 
states  —  for  this  purpose,  one  people — against  unlawful  restraints  imposed 
upon  interstate  traffic  or  trade  in  articles  that  are  to  enter  into  commerce 
among  the  several  states.  If,  as  already  shown,  a  state  may  prevent  or  sup- 
press a  combination,  the  effect  of  which  is  to  subject  its  domestic  trade  to  the 
restraints  necessarily  arising  from  their  obtaining  the  absolute  control  of  the 
sale  of  a  particular  article  in  general  use  by  the  community,  there  ought  to  be 
no  hesitation  in  allowing  to  congress  the  right  to  suppress  a  similar  combina- 
tion that  imposes  a  like  unlawful  restraint  upon  interstate  trade  and  traffic  in 
that  article.  While  the  states  retain,  because  they  have  never  surrendered, 
full  control  of  their  completely  internal  traffic,  it  was  not  intended  by  the 
framers  of  the  Constitution  that  any  part  of  interstate  commerce  should  be 
excluded  from  the  control  of  congress.  Each  state  can  reach  and  suppress 
combinations  so  far  as  they  unlawfully  restrain  Its  interior  trade,  while  the 
national  government  may  reach  and  suppress  them  so  far  as  they  unlawfully 
restrain  trade  among  the  states. 

While  the  opinion  of  the  court  in  this  case  does  not  declare  the  act  of  1890 
to  be  unconstitutional,  it  defeats  the  main  object  for  which  it  was  passed,  for 
it  is,  in  effect,  held  that  the  statute  would  be  unconstitutional  if  interpreted  as 
embracing  such  unlawful  restraints  upon  the  purchasing  of  goods  in  one  state  to 
be  carried  to  another  state  as  necessarily  arise  from  the  existence  of  combina- 
tions formed  for  the  purpose  and  with  the  effect,  not  only  of  monopolizing  the 
ownership  of  all  such  goods  in  every  part  of  the  country,  but  of  controlling 
the  prices  for  them  in  all  the  states.  This  view  of  the  scope  of  the  act  leaves 
the  public,  so  far  as  national  power  is  concerned,  entirely  at  the  mercy  of  com- 
binations which  arbitrarily  control  the  prices  of  articles  purchased  to  be  trans- 
ported from  one  state  to  another  state.  I  cannot  assent  to  that  view.  In  my 
judgment,  the  general  government  is  not  placed  by  the  Constitution  in  such  a 
condition  of  helplessness  that  it  must  fold  its  arms  and  remain  inactive  while 
capital  combines,  under  the  name  of  a  corporation,  to  destroy  competition,  not 
in  one  state  only,  but  throughout  the  entire  country,  in  the  buying  and  selling 
of  articles  —  especially  the  necessaries  of  life — that  go  into  commerce  among 
the  states.  The  doctrine  of  autonomy  of  the  states  cannot  properly  be  invoked 
to  justify  a  denial  of  the  power  in  the  national  government  to  meet  such  an 
emergency,  involving,  as  it  does,  that  freedom  of  conmiercial  intercourse 
among  the  states  which  the  Constitution  sought  to  attain. 

It  is  said  that  there  are  no  proofs  in  the  reoord  which  indicate  an  intention 
upon  the  part  of  the  American  Sugar  Refining  Company  and  its  associates  to 
put  a  restraint  upon  trade  or  commerce.  Was  it  necessary  that  formal  proof 
be  made  that  the  persons  engaged  in  this  combination  admitted  in  words  that 
they  intended  to  restrain  trade  or  commerce  ?  Did  any  one  expect  to  find  in 
the  written  agreements  which  resulted  In  the  formation  of  this  combination  a 
distinct  expression  of  a  purpose  to  restrain  interstate  trade  or  commerce?  Men 
who  form  and  control  these  combinations  are  too  cautious  and  wary  to  make 
such  admissions  orally  or  in  writing.  Why,  It  is  conceded  that  the  object  of 
this  combination  was  to  obtain  control  of  the  business  of  making  and  selling 
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refined  sugar  throughout  the  entire  country.  Those  interested  in  its  opera- 
tions will  be  satisfied  with  nothing  less  than  to  have  the  whole  population  of 
America  pay  tribute  to  them.  That  object  is  disclosed  upon  the  very  face  of 
the  transactions  described  in  the  bill.  And  it  is  proved  —  indeed,  is  conceded 
—  that  that  object  has  been  accomplished  to  the  extent  that  the  American 
Sugar  Refining  Company  now  controls  ninety -eight  per  cent  of  all  the  sugar 
refining  business  in  the  country,  and,  therefore,  controls  the  price  of  that 
article  everywhere.  Now,  the  mere  existence  of  a  combination  having  such 
an  object  and  possessing  such  extraordinary  power  is  itself,  under  settled 
principles  of  law  —  there  being  no  adjudged  case  to  the  contrary  in  this 
country  —  a  direct  restraint  of  trade  in  the  article  for  the  control  of  the  sales 
of  which  in  this  country  that  combination  was  organized.  And  that  restraint 
is  felt  in  all  the  states,  for  the  reason,  known  to  all,  that  the  article  in  question 
goes,  was  intended  to  go  and  must  always  go,  into  conmierce  among  the  sev- 
eral states,  and  into  the  homes  of  people  in  every  condition  of  life. 

A  decree  recognizing  the  freedom  of  commercial  intercourse  as  embracing 
the  right  to  buy  goods  to  be  transported  from  one  state  to  another  without 
buyers  being  burdened  by  unlawful  restraints  imposed  by  combinations  of 
corporations  or  individuals,  so  far  from  disturbing  or  endangering,  would  tend 
to  preserve  the  autonomy  of  the  states,  and  protect  the  people  of  all 
the  states  against  dangers  so  portentous  as  to  excite  apprehension  for 
the  safety  of  our  liberties.  If  this  be  not  a  sound  interpretation  of  the 
Constitution,  it  is  easy  to  perceive  that  interstate  traflSc,  so  far  as  it 
involves  the  price  to  be  paid  for  articles  necessary  to  the  comfort  and  well- 
being  of  the  people  in  all  the  states,  may  pass  under  the  absolute  control 
of  overshadowing  combinations  having  financial  resources  without  limit, 
and  an  audacity  in  the  accomplishment  of  their  objects  that  recognizes  none  of 
the  restraints  of  moral  obligations  controlling  the  action  of  individuals;  com- 
binations governed  entirely  by  the  law  of  greed  and  selfishness,  so  powerful 
that  no  single  state  is  able  to  overthrow  them,  and  give  the  required  protec- 
tion to  the  whole  country,  and  so  all-pervading  that  they  threaten  the  integrity 
of  our  institutions. 

We  have  before  us  the  case  of  a  combination  which  absolutely  controls,  or 
may,  at  its  discretion,  control,  the  price  of  all  refined  sugar  in  this  country. 
Suppose  another  combination,  organized  for  private  gain  and  to  control  prices, 
should  obtain  possession  of  all  the  large  flour  mills  in  the  United  States; 
another,  of  all  the  grain  elevators;  another,  of  all  the  oil  territory;  another,  of 
all  the  salt-produdng  regions;  another,  of  all  the  cotton  mills;  and  another,  of 
all  the  great  establishments  for  slaughtering  animals  and  the  preparation  of 
meats.  What  power  is  competent  to  protect  the  people  of  the  United  States 
against  such  dangers  except  a  national  power  —  one  that  is  capable  of  execute 
Ing  its  sovereign  authority  throughout  every  part  of  the  territory  and  over  all 
the  people  of  the  nation  f 

To  the  general  government  has  been  committed  the  control  of  commercial 

intercourse  among  the  states,  to  the  end  that  it  may  be  free  at  all  times  from 

any  restraints  except  such  as  congress  may  impose  or  permit  for  the  benefit  of 

the  whole  country.    The  common  government  of  all  the  people  Is  the  only  one 
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that  can  adequately  deal  with  a  matter  which  directly  and  injurioiisly  affecU 
the  entire  commerce  of  the  country,  which  concerns  equally  all  the  people  of 
the  Union,  and  which,  it  muat  be  confessed,  cannot  be  adequately  controlled 
by  any  one  state.  Its  authority  should  not  be  so  weakened  by  construction 
that  it  cannot  reach  and  eradicate  evils  that,  beyond  all  question,  tend  to 
defeat  an  object  which  that  government  is  entitled,  by  the  Constitution,  to 
accomplish.  *'  Powerful  and  ingenious  minds,"  this  court  has  said,  "  taking, 
as  postulates,  that  the  powers  expressly  granted  to  the  government  of  the 
Union  are  to  be  contracted  by  construction  into  the  narrowest  possible  com- 
pass, and  that  the  original  powers  of  the  states  are  retained,  if  any  possible 
construction  will  retain  them,  may,  by  a  course  of  well-digested  but  refined 
and  metaphysical  reasoning,  founded  on  these  premises,  explain  away  the 
Constitution  of  our  country,  and  leave  it,  a  magnificent  structure,  indeed,  to 
look  at,  but  totally  unfit  for  use.  They  may  so  entangle  and  perplex  the 
understanding  as  to  obscure  principles  which  were  before  thought  quite  plain, 
and  induce  doubts  where,  if  the  mind  were  to  pursue  its  own  course,  none 
would  be  perceived."    Gibbons  v.  Ogden,  9  Wheat.  1,  222. 

While  a  decree  annulling  the  contracts  under  which  the  combination  in 
question  was  formed  may  not,  in  view  of  the  &cts  disclosed,  be  effectual  to 
accomplish  the  object  of  the  act  of  1890,  I  perceive  no  difilculty  in  the  way  of 
the  court  passing  a  decree  declaring  that  that  combination  imposes  an  unlaw- 
ful restraint  upon  trade  and  commerce  among  the  states,  and  perpetually 
enjoining  it  from  further  prosecuting  any  business  pursuant  to  the  unlawful 
agreements  under  which  it  was  formed,  or  by  which  it  was  created.  Such  a 
decree  would  be  within  the  scope  of  the  biU,  and  is  appropriate  to  the  end 
which  congress  intended  to  accomplish,  namely,  to  protect  the  freedom  of 
commercial  intercourse  among  the  states  against  combinations  and  conspir- 
acies which  impose  unlawful  restraints  upon  such  intercourse. 

For  the  reasons  stated,  I  dissent  from  the  opinion  and  Judgment  of  the 
court.    United  States  v.  E.  C.  Knight  &  Co.,  15  Sup.  Ct.  Rep.  249. 

2.  Deciaiona  under  the  Federal  Anti-Trust  Act. —  Cases  involving  the 
sufficiency  of  indictments  or  informations  under  the  act,  and  also  its  scope 
and  construction :  United  States  v.  Greenhut,  50  Fed.  Rep.  469;  In  re  Com- 
ing, 61  Fed.  Rep.  205;  In  re  Terrell,  51  Fed.  Rep.  218;  In  re  Greene,  52  Fed. 
Rep.  104;  United  States  v.  f^tterson,  54  Fed.  Rep.  1005;  S.  C,  55  Fed.  Rep. 
605;  59  Fed.  Rep.  280;  United  States  v.  Agler,  62  Fed.  Rep.  824.  Charges  to 
grand  jury  in  regard  to  offenses  under  the  act  —  strike  cases :  In  re  Charge  to 
Grand  Jury,  62  Fed.  Rep.  828;  In  re  Grand  Jury,  62  Fed.  Rep.  834;  In  re 
Grand  Jury,  62  Fed.  Rep.  840;  United  States  v.  Debs,  63  Fed.  Rep.  486. 
Bills  to  enjoin  violations  of  act  and  contempt  cases  growing  out  of  such 
injunctions :  United  States  v.  Jellioo  Mt.  Coal  &  Coke  Co.,  46  Fed.  Rep.  482; 
Toledo,  Ann  Arbor  &  North.  Mich.  R  Co.  v.  Pennsylvania  R.  Co.,  64  Fed. 
Rep.  780;  54  Fed.  Rep.  746;  United  States  v.  Workingmen's  Amalgamated 
Council,  54  Fed.  Rep.  994;  United  States  v.  Trans-Missouri  Freight  Assn.,  58 
Fed.  Rep.  440;  58  Fed.  Rep.  58;  8  Am.  R.  R  &  Corp.  Rep.  528;  United 
States  V.  Elliott,  62  Fed.  Rep.  801;  Thomas  v.  Cincinnati,  etc.,  R.  Co.,  62 
Fed.  Rep.  808. 

See,  aiso,  American  Biscuit  Mfg.  Co.  v.  Elotz,  44  Fed.  Rep.  721;  Dueber 
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Watch  Oafld  Mfg.  Co.  v.  B.  Howard  Watch  &  Clock  Co.,  56  Fed.  Rep.  851. 
The  dedsiona  of  the  principal  case  in  the  lower  courts  are  reported  in  60  Fe4« 
Rep.  806,  »84;  9  C.  C.  A.  297. 

Private  parties  cannot  enjoin  violations  of  the  act,  their  only  remedy  being 
to  sue  for  damages.  Blindell  v.  Hagan,  54  Fed.  Rep.  50 ;  56  Fed.  Rep.  696  ; 
6  C.  C.  A.  86 ;  Hddock  v.  Harrington,  64  Fed.  Rep.  821. 

8.  Trusts  and  combinations  to  monopolize  trade  and  production  and 
prevent  competitiozL —  See  the  following  cases  and  notes  thereto : 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Wabash,  etc.,  R.  Co.,  ante,  p.  178 ;  Oakdale 
Mfg.  Co.,  V.  Qajstf  ante,  p.  181  ;  Neater  v.  Continental  Brewing  Co.,  ante, 
p.  205  ;  Jackson  v.  Stanfleld,  ante,  p.  214.  On  contracts  in  restraint  of  trade 
see  Richards  v.  Am.  Desk  &  Seating  Co.,  ante,  p.  99 ;  Gamewell  Fire  Alarm 
Tel.  Co.  V.  Crane,  ante,  p.  78. 


State  v.  Nblson. 
(Supreme  Court  of  Ohio,  December  11,  1884.) 

Street  bail  ways.  Statutort  reottlation.  pROTECTiKa  hotobmait 
FBOM  THE  WEATHER.  The  act  of  the  general  assembly  of  Ohio,  entitled  **  Am 
act  requiring  persons,  associations  and  corporations  owning  or  operating  street 
caro  to  provide  for  the  well-being  of  employees,"  which  requires  the  forward 
end  of  electric  cars  to  be  provided  with  a  screen  of  glass  or  other  material  that 
will  protect  the  motorman  from  wind  and  storm,  is  not  in  conflict  with  section 
26,  article  2  of  the  Constitution  of  this  state,  which  provides  that  ''all  laws  of 
a  general  nature  shall  have  a  uniform  operation  throughout  the  state."  Neither 
is  it  in  conflict  with  section  1  of  the  fourteenth  amendment  to  the  Constitution 
of  the  United  States. 

SAMUEL  L.  NELSON  was  indicted  for  permitting  an  electric 
car  to  remain  without  the  screen  reqnired  bj  statute  for  the 
protection  of  the  motorman.  Defendant  demurred  to  the  indict- 
ment on  the  ground  that  the  statute  under  which  it  was  found 
was  unconstitutional.  The  court  sustained  the  demurrer  and  the 
prosecuting  attorney  excepted. 

Cha/rles  Stewart,  Prosecuting  Attorney.     Oscar  T.  Martin^ 
appointed  to  argue  against  the  exceptions. 

BuBKET,  J.     The  statute  in  question  is  as  follows : 

^^  An  act  requiring  persons,  associations  and  corporations  owii- 

ing  or  operating  street  cars  to  provide  for  the  weU^being  of  the 

employees. 
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^^  Section  1.  Be  it  enacted  bj  the  general  assembly  of  the  state 
of  Ohio,  that  every  electric  street  car,  other  than  trail  cars,  which 
are  attached  to  motor  cars,  shall  be  provided  during  the  months 
of  November,  December,  January,  February  and  March  of  each 
year,  at  the  forward  end,  with  a  screen  constructed  of  glass  or 
other  material,  which  shall  fully  and  completely  protect  the  driver 
or  motorman  or  gripman,  or  other  person  stationed  on  the  forward 
end  guiding  and  directing  the  motor  power  by  which  they  are 
propelled,  from  wind  and  storm, 

"  Sec.  2.  Any  person,  agent  or  officer  of  any  association  or  cor- 
poration violating  the  provisions  of  this  act  shall,  on  conviction,  be 
fined  in  any  sum  not  less  than  $25.00  nor  more  than  $100,  for 
each  day  each  car  belonging  to  and  used  by  any  such  person, 
association  or  corporation  is  directed  or  permitted  to  remain 
unprovided  with  the  screen  required  in  section  1  of  this  act,  and 
it  is  hereby  made  the  duty  of  the  prosecuting  attorney  of  each 
county  in  this  state  to  institute  the  necessary  proceedings  to 
enforce  the  provisions  of  this  act. 

'^  Sec.  3.  This  act  shall  take  effect  and  be  in  force  on  and  after 
November  1,  A.  D.  1893," 

It  is  claimed  that  this  act  is  in  conflict  with  that  part  of  section 
26  of  article  2  of  the  Constitution  which  provides  that  "  all  laws 
of  a  general  nature  shall  have  a  uniform  operation  throughout 
the  state."  The  act  in  question  is  clearly  of  a  general  nature,  so 
that  the  only  inquiry  left  is  whether  it  is  of  uniform  operation 
throughout  the  state.  And  here  again  it  is  equally  clear  that  the 
law  is  in  operation  throughout  every  part  of  the  state,  uniformly 
as  to  all  classes  therein  named.  Is  this  sufficient  ?  Soon  after 
the  adoption  of  the  Constitution  it  was  said  by  this  court  that  the 
scope  and  purpose  of  this  section  was  to  prevent  laws  of  a  gen- 
eral nature  from  being  in  force  in  some  counties  and  not  in  others, 
and  these  early  cases  have  been  followed  ever  since.  So  held  in 
Cass  V.  Dillon,  2  Ohio  St.  607,  617 ;  Lehman  v.  McBride,  15 
Ohio  St.  573 ;  McGill  v.  State,  34  Ohio  St.  228,  248 ;  and  Ex 
parte  Falk,  42  Ohio  St.  638,  641.  In  McGill  v.  State,  34  Ohio 
St.,  BoYNTON,  J.,  on  page  238,  quotes  what  was  said  by  Thur- 
MAN,  J.,  in  Cass  v.  Dillon,  2  Ohio  St.  617,  and,  after  referring  to 
the  debates  of  the  constitutional  convention  as  to  this  section  of 
the  Constitution,  says :  ^' A  general  law  that  land  should  not  be 
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sold  upon  execution  for  less  than  two-thirds  of  its  appraised  valae 
was  excluded  from  operation  in  several  counties  by  local  enact- 
ment. There  were  diflferent  laws  in  different  counties  respecting 
the  descent  and  distribution  of  intestate  property.  Some  stat- 
utes defining  legal  offenses  were  excluded  in  their  operation  from 
a  large  part  of  the  state,  and  different  penalties  for  a  violation  of 
the  same  act  were  in  some  instances  provided  for  different  locali- 
ties. These  are  examples  of  the  legislation,  to  prevent  which  in 
the  future,  and  the  mischief  resulting  from  it,  this  provision  of 
the  Constitution  was  adopted  ;  but  no  wider  scope  was  claimed 
for  it  than  to  guard  the  future  against  the  evils  and  inequalities 
resulting  from  legislation  of  the  character  complained  of." 

Of  late  years  an  effort  has  frequently  been  made  to  claim  for 
this  section  of  the  Constitution  a  wider  scope  than  to  guard 
against  the  evils  resulting  from  legislation  of  the  character  men- 
tioned by  Thukman,  J.,  in  Cass  v.  Dillon,  Scott,  J.,  in  Lehman 
V.  McBride,  Boynton,  J.,  in  McGill  v.  State,  and  Okey,  J.,  in 
Ex  parte  Falk ;  but  such  efforts  have  uniformly  failed.  The  only 
statutes  which  have  been  declared  in  conflict  with  this  section  of 
the  Constitution  are  statutes  making  different  classes  of  different 
parts  of  the  territory  of  the  state,  such  as  cities,  villages,  etc. 
This  section  of  the  Constitution  requires  that  laws  of  a  general 
nature  shall  have  not  only  an  operation,  but  a  uniform  operation, 
throughout  the  state ;  that  is,  the  whole  state,  and  not  only  in  one 
or  more  counties.  The  operation  must  be  uniform  upon  the  sub- 
ject-matter of  the  statute.  It  cannot  operate  upon  the  named 
subject-matter  in  one  part  of  the  state  differently  from  what  it 
operates  upon  it  in  other  parts  of  the  state ;  that  is,  the  law  must 
operate  xmiformly  upon  the  named  subject-matter  in  every  part 
of  the  state,  and  when  it  does  that  it  complies  with  this  section 
of  the  Constitution.  That  this  is  the  scope  and  purpose  of  this 
section  appears  from  its  language,  the  debates  of  the  constitu- 
tional convention,  and  the  uniform  construction  placed  thereon 
by  this  court  in  the  cases  above  cited,  and  others  hereinafter 
referred  to.  As  the  statutes  affecting  different  cities  and  villages 
of  different  classes  practically  do  not  operate  in  every  part  of  the 
state,  but  only  where  a  city  or  village  of  the  particular  class  is 
found,  it  might  seem  that  such  laws  do  not  operate  uniformly 
throughout  the  state.    A  moment's  reflection  will  show  that  this 
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Ib  not  so.  If  a  new  city  or  village  of  a  particular  class  should  be 
built  up  in  the  wildest  spot  in  the  state,  the  statutes  applicable  to 
duch  class  of  cities  or  villages  would  be  found  to  be  in  force 
there ;  and  in  that  sense  all  statutes  applicable  to  different  classes 
of  cities  and  viUages  are  in  uniform  operation  in  every  part  of  the 
state.  The  classification  of  cities  and  villages  is  in  its  nature  ter- 
ritorial, and  this  court  has  uniformly  held  that  such  classification 
must  be  reasonable,  and  not  arbitrary.  On  the  other  hand,  stat^ 
utes  as  to  rights  of  persons  and  property  usually  are,  and  in  their 
nature  must  be,  arbitrary.  Very  few  statutes  apply  equally  to 
every  person  in  the  state  Some  apply  only  to  males,  some  to 
females,  some  to  minors,  some  to  persons  of  unsound  mind,  some 
to  officeholders  and  some  to  criminals.  As  pointed  out  by  Min- 
SHALL,  J.,  in  Adler  v.  Whitbeck,  44  Ohio  St.  539 ;  9  N.  E.  Rep. 
672,  such  classes  are  arbitrarily  formed  by  the  general  assembly ; 
and,  ^'  if  the  legislature  has  erred  in  not  including  what  has  been 
excepted  from  the  operation  of  the  law,  it  is  simply  an  error  of 
judgment  in  the  exercise  of  its  authority,  and  cannot  be  reviewed 
by  the  courts."  In  Adler  v.  Whitbeck,  supra,  an  effort  was  made 
to  have  the  statute  there  under  consideration  declared  unconsti- 
tutional because  its  classification  included  saloons,  and  excluded 
distilleries  and  breweries,  but  the  effort  failed.  A  similar  etfort 
was  made  in  Senior  v.  Batterman,  44  Ohio  St.  661 ;  11  N.  £. 
Bep.  321,  because  wholesale  dealers  and  manufacturers  were  not 
included  within  the  same  class,  and  the  effort  again  failed.  A 
timilar  effort  was  made  in  State  v.  Turnpike  Co.,  87  Ohio  St.  481, 
as  to  the  classification  of  turnpikes,  and  the  effort  again  failed. 
The  Court  of  Appeals  of  the  state  of  New  York,  under  a  similar 
provision  as  to  general  laws,  holds  that  the  courts  cannot  control 
such  classifications  made  by  the  legislature.  In  re  New  York 
El.  E.  K.  Co.,  70  N.  Y.,  the  court,  on  page  351,  say :  "  Can  a 
court  take  proof  for  the  purpose  of  showing  a  statute  valid  and 
tegular  upon  its  face  to  be  unconstitutional?-  And  does  the 
validity  of  a  law  which  is  required  to  be  general,  and  which  is 
general  in  its  terms,  depend  upon  the  number  of  subjects  upon 
which  it  can  operate,  or  upon  the  size  of  a  class  to  which  it 
applies  ?     These  questions  must  be  answered  in  the  negative*" 

In  Iowa  the  language  of  the  Constitution  is  as  follows :  ^^  AH 
laws  of  a  general  nature  shall  have  a  uniform  operation ;  the  gen- 
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eral  aefiembly  shall  not  srant  to  any  citizen  or  class  of  citizens 
privUeges  or  immumties  ?hich,  upon  the  aame  terms,  shaU  not 
equally  belong  to  all  citizens.''  Const,  art.  1,  §  6.  It  will  be 
noticed  that  the  words  "  throughout  the  state  "  are  not  contained 
in  the  Iowa  Constitution,  and  that,  unlike  our  Constitution,  it 
prohibits  the  general  assembly  from  granting  to  any  citizen  or 
elass  of  citizens  privileges  or  immunities  which,  upon  the  same 
terms,  shall  not  equally  belong  to  all  citizens.  In  this  latter 
regard,  the  scope  of  the  Iowa  Constitution  is  broader  than  our 
own.  Decisions  under  the  Iowa  Constitution,  therefore,  can 
throw  no  light  upon  the  proper  construction  to  be  placed  upon 
this  section  of  our  Constitution.  The  Constitution  of  California 
provides  in  this  regard  as  follows :  "  All  laws  of  a  general  nature 
shall  have  a  uniform  operation."  Const,  art.  1,  §  11.  As  to  this 
part  of  the  California  Constitution,  and  as  to  the  similar  provision 
in  our  own,  Okky,  J.,  in  Ex  parte  Falk,  42  Ohio  St.  641,  says : 
"  And  in  this  connection  it  is  proper  to  refer  to  the  origin  of  the 
constitutional  provision  in  question.  We  find  that  it  was  sug- 
gested by  a  provision  in  the  Constitution  of  California,  which 
provision,  however,  had  not  been  construed  when  our  Constitution 
was  adopted.  But  the  California  Constitution  did  not  contain 
the  words  "  throughout  the  state."  They  were  added  to  our  Con- 
stitution, on  motion,  while  the  provision  was  under  consideration 
in  the  convention  (2  Debates,  579);  and  the  absence  of  thesd 
words  was  made  the  ground  of  decisions  in  California  which 
would  never  have  been  made  if  the  Constitution  of  that  state  had 
eontained  these  words."  This  quotation  from  the  opinion  of 
OsBY,  J.,  shows  that  the  decisions  under  the  California  Constitu- 
tion cannot  be  regarded  as  criteria  in  the  interpretation  of  our 
own  as  to  this  section.  The  words  "  throughout  the  state  "  imply  a 
limitation  in  one  respect,  and  give  an  extended  scope  in  another, 
not  possessed  by  Constitutions  of  other  states  not  having  those 
words.  The  scope  and  force  of  this  section  of  our  Constitution 
being  as  herein  indicated,  it  is  clear  that  the  statute  in  question 
is  not  in  conflict  therewith.  The  statute  is  in  operation  in  every 
part  of  the  state,  and  operates  uniformly  upon  the  classes  of 
persons  therein  designated  in  every  part  of  the  state.  The  act  is 
clearly  authorized  as  a  poUce  regulation  to  protect  the  healthj 
and  promote  the  comfort,  of  those  engaged  in  operating  electric 
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cars.  If  there  are  other  persons  requiring  protection,  such  pro- 
tection should  be  sought  through  the  general  assembly  by  increas- 
ing the  protected  class,  rather  tlian  by  removing  all  protection 
through  the  action  of  the  courts. 

There  is  another  reason  why  this  statute  cannot  be  declared 
unconstitutional.  While  a  statute  must  stand  or  fall  by  its  operar 
tion,  rather  than  by  its  mere  form,  yet  in  passing  upon  the  con- 
stitutionality of  a  statute  a  court  can  judge  of  its  operations  only 
through  facts  of  which  it  can  take  judicial  notice.  A  court  can- 
not take  testimony  to  determine  the  operation  of  a  statute,  and 
thereby  declare  it  unconstitutional.  Neither  can  a  court  judi- 
cially know  that  a  cable  car  or  a  horse  car  is  so  constructed  and 
operated  as  to  require  the  same  means  of  protection  for  the  oper- 
atives as  is  required  on  electric  cars.  The  appliances  and  con- 
struction of  cars,  and  in  fact  all  kinds  of  machinery,  are  contin- 
ually changing,  and  it  is  within  the  exclusive  authority  of  the 
general  assembly,  in  the  exercise  of  its  police  power,  to  determine 
by  general  laws  what,  if  any,  regulations  are  required  for  the 
protection  of  the  health,  safety  and  comfort  of  the  operatives. 
Many  citations  have  been  made  in  the  briefs  of  counsel  from  the 
Federal  courts,  under  the  Ist  section  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States.  The  force  and 
scope  of  this  section  are  very  different  from  section  26  of  article  2 
of  the  Constitution  of  our  own  state.  Without  going  into  an 
extended  examination  of  this  amendment,  it  is  sufficient  to  say 
that  the  statute  in  question  is  not  in  conflict  therewith,  as  clearly 
appears  from  the  following  authorities :  Barber  v.  Connelly,  113 
U.  S.  27-31 ;  6  Sup.  Ct.  Rep.  367 ;  Bell's  Gap  R.  Co.  v.  Pennsyl- 
vania, 134  U.  S.  238 ;  10  Sup.  Ct.  Rep.  533 ;  Gozza  v.  Tieman, 
148  U.  S.  657,  662 ;  13  Sup.  Ct.  Rep.  721 ;  The  Truck  Store 
cases,  in  Illinois  (141  111.  171 ;  31  N.  E.  Rep.  395),  and  the 
Script  cases,  in  West  Virginia  (33  W.  Va.  179,  188 ;  10  S.  E. 
Rep.  285,  288),  have  no  application  to  the  question  in  this  case. 
The  conclusion,  therefore,  is  that  the  act  in  question  is  a  valid 
law,  and  that  the  Court  of  Common  Pleas  erred  in  sustaining  the 
demurrer  to  the  indictment.  The  exceptions  of  the  prosecuting 
attorney  are,  therefore,  sustained.* 

♦  Reported  in  39  N.  E.  Rep.  22. 
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street  railways — validity  of  legialation  requiring  cars  to  be  so  con- 
stnicted  and  equipped  as  to  protect  the  motonnan  from  the  weather. 

—  An  act  similaT  to  the  one  iDvolved  in  the  principal  case  was  sustained  in 
State  v.  Hoskins,  (Minn.) '59  N.  W.  Bep.  545.  The  act  applied  to  cable,  elec- 
tric and  steam  street  railways.  Its  validity  was  assailed  upon  the  following 
grounds:  First.  That  it  is  not  an  exercise  of  the  police  power  of  the  state. 
Second.  It  is  class  legislation.  Third.  It  impairs  the  obligation  of  a  contract. 
Fourth.  It  interferes  with  the  liberty  of  the  contract  between  street  railway 
companies  and  their  employees.  Fifth.  It  imposes  an  excessive  fine.  These 
grounds  were  all  considered  and  overruled. 

Street  railway  companies  may  be  compelled  to  have  a  driver  and  conductor 
on  each  car.  South  Covington  &  C.  St.  R.  Co.  v.  Berry,  6  Am.  R.  R  &  Corp. 
Rep.  258,  and  note.  The  rates  of  fare,  sale  of  tickets  and  running  of  cars  may 
be  regulated.  Sternberg  v.  State,  7  Am.  R  R.  &  Corp.  Rep.  570,  and  note. 
See,  generally,  as  to  legislative  control  and  regulation,  American  Rapid  TeL 
Co.  V.  Hess,  4  Am.  R  R.  &  Corp.  Rep.  199,  and  note;  "New  York  &  N.  E.  R 
Co.  V.  Town  of  Bristol,  9  Am.  R.  R.  &  Corp.  Rep.  598,  and  note. 
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(Supreme  Judicial  Court  of  Massachusetts,  May  18,  1894.) 

Stbebt  bailboad.  Stopping  cab  oyeb  excavation  fob  pabbbngeb  to 
ALIGHT.  Failube  TO  GIVE  WABNiNG.  Employees  on  a  street  car  have  a 
right  to  assume  that  a  passenger,  in  alighting  from  the  car  in  broad  daylight^ 
will  notice  an  excavation  in  the  street,  caused  by  the  removal  of  paving  blocks; 
«nd  the  company  is  not  chargeable  with  negligence  because  they  stopped  the 
car  near  the  excavation,  or  because  they  failed  to  caution  the  passenger  as  to 
the  condition  of  the  street. 

Ilessdtme  ds  HessdUne^  for  plaintiff.  M.  F.  Dickinson^  Jr.y 
for  defendant. 

Lathbop,  J.  This  is  an  action  for  personal  injuries  sustained 
by  the  plaintiff  while  leaving  an  open  electric  car  of  the  defend- 
ant on  Charles  street,  in  Boston,  near  Chestnut  street,  between 
nine  and  ten  o'clock  in  the  morning  of  July  14,  1892.  Charles 
street  runs  north  and  south,  and  is  crossed  at  right  angles  by  Mt. 
Vernon  street,  Chestnut  street  and  Beacon  street  —  the  first  street 
named  being  north  of  Chestnut  street,  and  the  last  south  of  it* 
The  car  was  going  in  a  southerly  direction.  The  seats  in  the  car 
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ran  across  it,  and  the  plaintiff,  before  she  attempted  to  leave  the 
car,  sat  on  the  westerly  side  of  the  car,  about  the  third  seat  from 
the  front.  The  street  pavement  had  been  removed  bj  the  city 
of  Boston,  on  the  westerly  side  of  the  track,  all  of  the  way  from 
Mt.  Vernon  street  to  Beacon  street,  with  the  exception  of  the 
crossing  at  Chestnut  street,  and  in  front  of  the  door  of  a  stable 
near  Beacon  Street.  The  new  roadbed  had  been  partially  com- 
pleted —  that  is,  the  foundation  of  it,  consisting  of  rubble  and 
cement,  with  sand  on  top,  had  been  laid  —  but  the  paving  blocks, 
which  are  about  six  inches  in  depth,  had  not  been  laid.  There 
are  two  car  tracks  on  Charles  street,  and  the  pavement  between 
the  westerly  rail  and  the  easterly  side  of  the  street  was  in  place. 
On  getting  near  to  Chestnut  street,  which  was  a  regular  stopping 
place,  the  plaintiff  motioned  to  the  conductor  to  stop  the  car. 
He  gave  a  signal,  accordingly,  to  the  motorman,  and  the  car  was 
slowed  up  gradually,  and  was  stopped  with  its  rear  platform  some 
feet  over  the  crossing  of  Chestnut  street,  and  opposite  the  exca- 
vation. The  plaintiff  testified  that  she  had  a  parcel  of  sulky 
seats,  which  she  put  under  her  left  arm,  took  her  lunch  bag  in 
her  left  hand,  and  took  hold  of  the  handle  of  the  seat  on  which 
she  had  been  sitting  with  her  right  hand,  glanced  around  to  see  if 
there  were  any  carriages  coming,  and  stepped  off,  but  did  not  look 
to  see  where  she  was  stepping ;  that  there  was  nothing  to  prevent 
her  seeing  the  excavation,  if  she  had  looked  ;  that  she  put  her 
right  foot  on  to  the  running  board,  and  her  left  foot  towards  the 
ground,  and  fell  on  her  left  side.  She  also  testified  that  she  did 
not  know  that  the  excavation  was  there,  and  that  she  knew  that 
the  car  could  not  stop  on  an  intersecting  street.  A  regulation  of 
the  board  of  aldermen  of  the  city  of  Boston  was  put  in  evi- 
dence, which  provides  as  follows :  "  No  person  having  the  con- 
trol of  the  speed  of  a  street  railway  car  shall  stop  any  such  car 
on  a  crosswalk  or  in  front  of  an  intersecting  street  except  to 
avoid  collisions  or  to  prevent  danger  to  persons  in  the  street." 

At  the  close  of  the  evidence  the  presiding  justice  directed  a 
verdict  for  the  defendant ;  and  the  case  comes  before  us  on  the 
plaintiff's  exceptions  to  this  direction,  and  to  the  exclusion  of  two 
questions  put  to  the  plaintiff  by  her  counsel,  which  related  to  her 
knowledge  of  the  place  of  the  accident  on  previous  occasions. 
These  questions  are  material  only  upon  the  point  whether  the 


BiGBLow  V.  West  End  St.  Ry.  Co.  779 

plaintiff  was  in  the  exercise  of  dne  care.  But  it  is  unneceesary 
to  consider  them  or  to  determine  whether  there  was  sufficient  evi- 
dence to  warrant  a  jury  in  finding  that  she  was  in  the  exercise  of 
due  care,  as  we  are  of  opinion  that  the  exceptions  show  no  evi- 
dence of  negligence  on  the  part  of  the  defendant.  A  passenger 
on  a  street  car  has  no  right  to  expect  that  the  street  between  the 
track  and  the  sidewalk  shall  be  in  such  a  condition  that  he  can 
safely  pass  over  it.  When  he  leaves  the  car  he  ceases  to  be  a 
passenger,  and  becomes  merely  a  traveler  upon  the  highway. 
Creamer  v.  Railway  Co.,  156  Mass.  320 ;  81  K  E.  Rep.  391. 
The  plaintiff,  however,  contends  that,  as  there  was  evidence  that 
the  conductor  and  motorman  knew  the  condition  that  the  street 
was  in,  they  ought  not  to  have  stopped  the  car  where  they  did^ 
or  should  have  cautioned  the  plaintiff  not  to  get  off  on  the  west- 
erly side  or  have  stopped  on  Chestnut  street.  It  is  a  sufficient 
answer  to  the  last  suggestion  that  the  exceptions  do  not  show 
that  there  was  time  to  stop  the  car  on  Chestnut  street  after  the 
plaintiff  signified  her  desire  to  leave.  So  far  as  appears,  the  sig- 
nal to  stop  was  given  at  once,  and  the  car  slowed  up  in  the  usual 
manner.  As  to  the  other  suggestions,  we  are  of  opinion  tliat 
those  in  charge  of  the  car  had  the  right  to  assume  that  the  plain- 
tiff understood  the  situation.  She  sat  on  the  side  of  the  car 
next  to  the  excavation,  and  had  it  in  sight  for  some  distance  in 
feeing  between  Mt.  Vernon  street  and  Chestnut  street.  It  was  in 
the  forenoon,  and  everything  was  plainly  visible.  The  difference 
between  the  then  level  of  the  street  and  its  former  level  was  not 
80  great  as  to  render  it  especially  hazardous  for  a  passenger  to 
leave  the  car  there  or  to  make  it  necessary  for  those  in  charge  of 
the  car  to  refuse  to  stop  the  car  or  to  caution  a  passenger  as  to 
alighting.  While  we  do  not  say  tliat  the  plaintiff  was  negligent, 
as  matter  of  law,  in  not  looking  to  see  where  she  was  stepping, 
it  is  plain  that  a  jury  would  be  warranted  in  so  finding ;  and  it 
seems  to  us,  in  considering  the  question  of  the  negligence  of  the 
defendant's  servants,  that  they  had  a  right  to  assume  that  the 
plaintiff  would  look  and  take  heed  unto  her  steps.  The  case 
differs  widely  from  that  of  Railway  Co.  v.  Scott,  86  Va.  902 ; 
11  S.  E.  Rep.  404.  In  that  case  a  closed  street  car  stopped,  in 
the  nighttime,  with  its  rear  platform  on  the  side  of  a  trench, 
twelve  or  fourteen  feet  in  length,  fifteen  feet  deep  and  three  feet 
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wide.  A  passenger  stepped  from  the  platform  into  the  trench, 
and  the  defendant  was  held  liable  on  the  ground  that  the  car 
ought  not  to  have  stopped  there,  or  the  plaintiff  should  have 
been  warned  and  directed  to  leave  the  car  by  the  other  side. 
Exceptions  overruled.* 

1.  Street  railway*  —  injuxy  to  paaaenger  by  stepping  into  hole  in 
street  while  alightinff  from  a  moving  car. — A  petition  claiming  damages 
from  a  railroad  company  bound  to  keep  its  streets  in  repair,  resulting  from 
plaintiff's  stepping  into  a  bole  in  tbe  crossing,  dangerous  and  negligently  left 
by  the  company,  notwithstanding  full  notice,  is  not  amenable  to  an  exception 
of  no  cause  of  action,  because  it  recites  tbat  the  injury  resulted  while  plaintiff 
was  alighting  from  the  car  moving  slowly  and  with  slackening  speed,  prepara- 
tory to  stopping,  and  also  that  plaintiff  was  an  active  and  vigorous  person, 
accustomed  to  alight  in  this  way,  and  showing  no  unfavorable  conditions 
tending  to  render  the  act  exceptionally  rash  or  hazardous.  Ober  v.  Crescent 
City  R.  Co.,  44  La.  Ann.  1059;  11  South.  Rep.  818.  It  is  well  settled  tbat  it 
is  not  negligence  in  se,  or  as  matter  of  law,  for  a  person  to  get  on  or  off  a  horse 
car  while  it  is  in  motion;  but  the  question  of  negligence  vel  non  depends  upon 
the  circumstances  of  each  particular  case,  such  as  the  speed  of  the  car,  the 
activity  or  infirmity  of  the  person  and  the  like.    Ibid. 

2.  Starting  car  while  passenger  in  act  of  alighting. — It  is  the  duty  of 
a  street  railroad  company  to  safely  carry  and  deliver  a  passenger,  and  in  doing 
80  not  only  to  provide  safe  and  convenient  means  of  entering  and  leaving  the 
cars,  but  to  stop  when  the  passenger  is  about  to  alight^  and  not  to  start  the 
oar  until  he  has  alighted.  Washington  &  G.  R.  Co.  v.  Harmon's  Admr.,  147 
U.  S.  571;  18  Sup.  Ct.  Rep.  557.  If  a  conductor  of  a  street  car  negligently 
falls  to  observe  whether  a  passenger  has  alighted,  or,  knowing  that  he  has  not, 
negligently  starts  the  car  with  a  sudden  Jerk,  in  consequence  whereof  the  pas- 
senger is  thrown  from  the  step  and  injured,  such  negligence  as  might  be 
imputed  to  the  passenger  in  being  upon  the  step  at  all  cannot  be  properly  con- 
sidered as  contributory  negligence.  Ibid.  See,  also.  Hill  v.  West  End  St.  R. 
Co.,  158  Mass.  458;  88  N.  E.  Rep.  582;  Gardner  v.  Detroit  Street  R.  Co.,  99 
Mich.  182;  58  N.  W.  Rep.  49;  Piper  v.  MinneapoUs  St.  R.  Co.,  52  Minn.  289; 
58  N.  W.  Rep.  1060;  Buck  v.  People's  Street  Ry.,  etc.  Co.,  108  Mo.  179;  18 
S.  W.  Rep.  1090. 

Where  plaintiff  was  injured  by  being  thrown  from  defendant's  street  car  by 
a  sudden  jerk  of  the  car  while  preparing  to  get  off,  after  having  given  the 
conductor  a  signal  to  stop,  the  question  of  plaintiff's  contributory  negligence 
is  for  the  Jury.  Bradley  v.  Fort  Wayne  &  E.  R.  Co.,  94  Mich.  85;  58  N.  W. 
Rep.  915;  Linch  v.  Pittsburgh  Traction  Co.,  158  Penn.  St.  102;  25  Atl.  Rep. 
«21. 

In  an  action  against  a  street  car  company  for  injuries  received  by  a  passen- 
ger in  alighting,  by  a  sudden  starting  of  the  car,  it  is  competent  for  defendant 
to  show  that,  by  an  ordinance  under  which  its  cars  were  operated,  no  car  was 

*  Reported  in  87  N.  E.  Rep.  867. 
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allowed  to  stop  for  passengers  at  the  intersection  of  streets  until  it  had  reached 
the  further  side  of  the  street  crossed,  and  that,  when  plaintiff  undertook  to 
alight,  the  car  had  only  slackened  its  speed  to  await  a  signal  from  the  flagnian. 
Jackson  v.  Grand  Ave.  R  Co.,  118  Mo.  199;  24  S.  W.  Rep.  192.  Where  a 
street  car  is  stopped  for  a  signal  from  the  flagman  before  it  reaches  a  crossing, 
and  a  passenger  is  about  to  alight,  with  the  knowledge  of  the  conductor,  it  is 
the  hitter's  duty  to  give  the  passenger  a  reasonable  opportunity  to  get  off 
before  starting  the  car.    Ibid. 

In  an  action  by  a  passenger  against  a  street  railroad  company  for  personal 
injuries,  the  court  properly  directed  a  verdict  for  defendant,  where  plaintiff 
was  injured  in  attempting  to  get  off  a  car  while  it  was  crossing  a  public  street 
in  violation  of  the  rules  of  the  company,  none  of  the  employees  of  the  com- 
pany having  done  anything  to  cause  her  to  take  the  step.  Calderwood  v. 
North  Birmingham  St.  R.  Co.,  96  Ala.  818;  11  South.  Rep.  06. 

A  conductor  was  held  not  negligent  in  starting  a  street  car  so  as  to  throw 
off  a  passenger  who  was  about  to  alight,  when  the  car  had  waited  a  reasonable 
length  of  time  for  passengers  to  alight,  the  passenger  had  delayed,  and  was 
not  apparently  in  the  act  of  leaving  the  car  when  the  signal  to  start  was  given^ 
and  the  conductor  had  no  knowledge  of  the  passenger's  desire  to  alight.  Gil- 
bert V.  West  End  St.  R.  Co.,  160  Mass.  408;  86  N.  E.  Rep.  60. 

8.  Oontributory  negrligrei^ce — fiedlure  to  observe  car  passing  in  oppo* 
site  directiozL —  Plaintiff's  intestate  stepped  from  an  open  car  before  it  had 
stopped,  and  was  struck  and  killed  by  an  electric  car  coming  from  the  oppo- 
site direction  upon  a  parallel  track.  When  he  rose  to  leave  the  dashers  of  the 
two  cars  were  opposite  each  other,  the  car  wliich  struck  him  was  going  at  the 
rate  of  fifteen  miles  an  hour,  its  gong  was  sounding,  and  there  was  nothing 
to  prevent  the  intestate  from  seeing  and  hearing  it.  Before  he  left  the  car  the 
conductor  and  a  passenger  both  shouted  to  him  to  stop.  Held,  that  a  verdict 
was  properly  directed  for  defendant.  Creamer  v.  West  End  Street  R  Co.,  156 
Mass.  820;  81  N.  £.  Rep.  391. 

4.  Termination  of  relation  of  passenger. —  A  passenger  on  a  street  car, 
who  steps  from  the  car  into  a  public  street,  ceases  to  be  a  passenger  the 
moment  he  leaves  the  car.  Creamer  v.  West  End  Street  R  Co.,  106  Mass.  820; 
81  N.  £.  Rep.  891. 
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ABUTTING  OWNERS. 

See  Eminent  Domain;  Injunction; 
Railroads  in  Stbbbtb;  Streets 
AND  Highways. 

1.  An  owner  of  land  adjoining  a 
public  highway  whose  title  extends  to 
the  center  of  the  road,  who  has  culti- 
vated shade  trees  thereon,  has  a  prop- 
erty interest  in  such  trees,  and  the 
right  to  their  enjoyment,  subject  only 
to  the  convenience  of  public  travel. 
687. 

'2.  Where  land  is  platted  by  the 
owner  into  lots,  blocks,  streets  and  al- 
leys, and  lots  are  sold  by  him  with 
reference  to  the  plat,  the  purchasers 
acquire,  as  appurtenant  to  the  lots, 
the  right  to  have  the  adjoining  streets 
and  alleys  kept  clear  of  obstructions 
both  on  and  above  the  ground.    707. 

BENEFITS. 
See  Eminent  Domain,  30-24. 

BILLS  OF  LADING. 

1.  A  bill  of  lading  does  not  partake 
of  tJie  character  of  negotiable  paper, 
so  as  to  transfer  to  the  assignors 
thereof  the  rights  of  the  holder  of 
such  peper.    wS. 

2.  Where  bills  of  lading  were  issued 
for  cotton  which,  pursuant  to  agree- 
ment and  the  course  of  dealing  be- 
tween the  carrier  and  shipper,  re- 
mained in  the  possession  of  a  compress 
company,  as  agent  of  the  shipper,  to 
be  compressed  for  the  shipper's  ac- 
count, and  was  destroyed  by  fire  be- 
fore delivery  to  the  carrier,  the  carrier 
was  not  liable  for  the  loss,  either  to 
the  shipper  or  to  an  assignee  of  the 
bills  of  lading,  who  recdv^  the  same 
without  notice  of  such  an  agreement 
and  course  of  dealing.    468. 


8.  Effect  of  bills  of  lading  in  hands 
of  bona  fide  holder  when  iiasued  for 
goods  not  received.    469  note. 

BOYCOTT. 
See  Strikes  and  Botoottb. 

BY-LAWS. 

See  Restraints  of  Trade,  40;  Stock 
AND  Stockholders,  6-8. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

1.  A  member  of  a  building  and  loan 
association,  whose  shares  have  not 
matured  according  to  the  mode  of  com- 
putation originally  adopted  by  the 
association,  and  used  by  it  for  nearly 
thirty  years,  is  not  estopped  from 
claiming  that  by  another  and  juster 
method  of  computation  his  shares  are 
matured.    512. 

2.  A  provision  in  the  constitution  of 
a  buildmg  and  loan  association  that 
**  where  it  shall  be  ascertained"  that 
the  value  of  each  share  of  stock 
amounts  to  $200,  a  meeting  of  the 
shareholders  shall  be  convened,  at 
which  time  a  division  shall  take  place, 
etc.,  does  not  obligate  a  shareholder  to 
abide  by  any  particular  mode  of  com- 
putation, or  the  mode  adopted  and 
used  by  the  association  in  determining 
the  value  of  his  shares.    612. 

8.  The  by-laws  of  a  building  asso^ 
elation  allowed  stockholders  to  with- 
draw their  stock  on  giving  the  cor- 
poration sixty  days'  notice  of  their  in- 
tention to  do  so.  Held,  that  the  mere 
fiving  notice  of  an  intention  to  with- 
law  did  not  make  the  person  giving 
it  cease  to  be  a  stockholder.    519  note. 

4.  Knowingly  and  intentionally  par- 
ticioating  as  a  stockholder  in  stock- 
holders' meetings  held  six  and  ten 
months  after  giving  such  notice  con- 


asaociAtions 


INDEX. 


784 


stitutes  a  waiver  of  the  right  to  with- 
draw under  such  notice.    519  note. 

CARRIERS. 

See  Bill  of  Lading;  Railroads; 
Street  Railroads;  Strikes  and 
Boycotts. 

Who  are  pasaengers — inception  of  re- 
lation, 

1.  A  person,  in  possession  of  a 
ticket,  who,  while  running  from  the 
street,  across  the  company's  tracks, 
outside  the  passenger  station,  appar- 
ently to  catch  a  train  about  to  start,  is 
struck  and  killed  by  another  train,  has 
not  become  a  passenger.    448. 

2.  A  person  may  become  a  passen- 
ger before  the  transportation  ht^  actu- 
auly  commenced.    882. 

8.  What  constitutes  the  relation  of 
carrier  and  passenger  —  inception  of 
the  relation.    450  note. 

Limitation  of  liability — ffrcUuitouspaa- 

9eng€TS. 

4  One  who  accepts  and  uses  a  free 
pass,  as  a  pure  gratuit}^,  on  condition 
that  he  wilt  assume  all  risk  of  personal 
Injury,  must  be  deemed  to  have  ac- 
cepted it  on  that  condition,  whether  he 
reads  it  or  not.    882. 

5.  A  contract,  exempting  a  carrier 
from  liability  to  a  gratuitous  passen- 
ger, is  not  prohibit^  by  any  rule  of 
public  policy,  and  is  effectual  to  exon- 
erate the  carrier  from  liability  for  the 
negligence  of  his  servants.     ^. 

o.  Effect  of  limitations  on  back  of 
passage  ticket  —  when  void  as  amount- 
ing to  a  mere  notice.    846  note  4. 

7.  When  stipulations  on  back  of 
ticket  in  the  form  of  a  notice  will  be 
held  valid  as  regulations,  though  limit- 
ing liability  — effect  of  failure  to  read 
condition.     846  note  5. 

8.  A  contract  by  a  carrier,  limiting 
its  liability  for  damage  occasioned  by 
its  negligence,  is  governed  by  the  lex 
loci  contractus.     845  note  2. 

9.  Effect  of  contract  between  ex- 
press company  and  railroad  company 
limiting  liability  of  the  latter  to  ex- 
press messenger  for  injuries  by  negli- 
gence.   845  note  8. 

Begtilatinff  Mle  of  tickets  —  latu  against 
ticket  scalping. 

10.  An  act  of  Illinois  requiring  own- 
ers of  railroads  and  steamboats  to  pro- 


vide each  ticket  agent  with  a  certifi- 
cate of  authority,  and  to  redeem  tickets 
which  are  wholly  or  partly  unused, 
and  forbidding  persons  not  Iiaving 
such  certificates  to  sell  such  tickets,  is 
not  unconstitutional  as  depriving  any 
person  of  property  without  due  pro- 
cess of  law,  or  as  impairing  the  obli- 
gation of  contracts.     451. 

11.  The  act  Js  not  in  conflict  with  the 
Federal  Constitution,  as  interfering 
with  interstate  commerce,  though  it 
applies  to  tickets  entitling  the  holder 
to  travel  on  any  railroad  or  steamboat, 
"  whether  the  same  be  situated,  oper- 
ated or  owned  within  or  without  the 
limits  of  this  state."    451. 

12.  Nor  is  the  act  in  conflict  with 
that  provision  of  the  State  Constitu- 
tion which  prohibits  the  general  as- 
sembly from  ''granting  to  any  cor- 
poration, association  or  individual  any 
.special  or  exclusive  privilege,  immu- 
nity or  franchise  whatever."    451. 

18.  Validity  of  laws  to  regulate  the 
sale  of  tickets  by  common  carriers  and 
to  prevent  ticket  brokerage  or  ticket 
scalping.    459  note. 

BegitlatiTig  charges — reasonableness  of 
rates  —  state  commissioners, 

14.  An  act  which  declares  that  any 
railroad  company  which  shall  charge 
or  receive  more  than  a  fair  and  reason- 
able compensation  shall  be  guiltj  of 
extortion,  is  not  void  for  uncertainty 
in  defining  the  offense.    284. 

15.  The  legislature  may  authorize 
commissioners  to  fix  rates  which  shall 
be  deemed  prima  fade  fair  and  reason- 
able.   284. 

16.  A  provision  making  the  com- 
missioners' schedule  prima  facie  evi- 
dence of  the  reasonableness  of  their 
rates  is  not  unconstitutional,  as  depriv- 
ing the  carriers  of  their  property  with- 
out due  process  of  law,  or  as  infring- 
ing on  the  rights  of  trial  by  jury,  since 
it  simply  prescribes  a  rule  of  evidence, 
and  does  not  deprive  the  carriers  of 
their  right  to  a  Judicial  determination 
of  the  reasonableness  of  the  rates. 
284. 

17.  How  the  reasonableness  of  rates 
is  to  be  determined.     262  note  4. 

18.  When  rates  will  be  deemed  un- 
reasonable.    268  note  5. 

19.  Whether  the  reasonableness  of 
rates  established  directly  by  the  le|^- 
lature  is  open  to  judicial  investigation. 
261  note  8. 
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20.  Testing  the  reasonableness  of 
rates  bj  comparison  with  rates  in 
other  states.    268  note  6. 

21.  Where  the  rates  established  for 
any  particular  traffic  are  such  as  to 
preclude  net  earnings  with  respect  to 
such  traffic,  they  are  unreasonably 
low.     268  note  5. 

22.  A  state  may  prescribe  the  rates 
for  transportation  within  the  state  by 
a  railroad  corporation  created  by  act  of 
congress,  in  l^e  absence  of  anything 
in  the  statute  indicating  an  intent  by 
congress  to  remove  such  corporation 
from  state  control.    261  note  1. 

28.  Extortion  under  statute  and  un- 
der common  law  are  distinct  causes  of 
action.     284. 

24.  Where  a  declaration  declares  on 
the  statutory  liability  of  a  railroad 
company  for  treble  damages  for  extor- 
tionate freight  charges,  an  amendment 
thereto  claiming  damages  for  violation 
of  its  common-law  duty  of  making 
only  reasonable  charges,  introduces  a 
new  cause  of  action.    284. 

25.  A  charter  which  authorizes  a 
railroad  company  to  make  such  by- 
laws as  may  be  expedient,  provided 
they  are  not  repugnant  to  the  laws  of 
the  state,  does  not  preclude  the  regu- 
lation of  its  rates  and  charges  by  the 
legislature,  since  such  proviso  includes 
laws  thereafter  passed.     284. 

26.  Validity  of  act  prescribing  max- 
imum rates  which  exempts  from  its 
operation  roads  built  between  specified 
dates.    261  note  2. 

27.  A  special  remedy  provided  for 
testing  the  reasonableness  of  rates  es- 
tablished by  a  state  legislature  does 
not  oust  the  equity  juriSiiction  of  the 
federal  courts.    2o4  note  7. 

CHANGE  OP  GRADE. 

See  EicnnsNT  Dohain. 

CHANGE  OP  NAME. 

See  Corporations,  24r-29. 

CHARGES,  REGULATION  OP. 

See  Carriers,  14-27. 

Orain  elevators, 

1.  The  Laws  of  North  Dakota,  de- 
claring all  buildings,  elevators  or  ware- 
houses in  the  state  erected  and  operated 
"for  the  purpose  of  buying,  selling, 
fltoriag,  snipping  or  handbng  gram 
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for  profit,"  public  warehouses,  and 
prescribing  maximum  rates  of  charges 
for  storing  and  handling  grain  therem, 
is  within  the  legitimate  sphere  of  leg- 
islative power.     880. 

2.  Such  act  does  not  amount  to  a 
regulation  of  commerce  among  the 
states,  or  involve  any  deprivation  of 
property  without  due  process  of  law, 
or  denial  of  the  equal  protection  of  the 
laws,  even  in  its  application  to  an  ele- 
vator owner,  whose  principal  business 
is  storing  his  own  grain,  the  storage 
of  grain  for  others  being  a  mere  inci- 
dent, and  even  though  it  provides  that 
the  grain  is  to  be  kept  insured  at  the 
expense  of  the  warehouseman.     ^0. 

Bridge  bettoeen  9t<Ue». 

8.  A  bridge  was  constructed  across 
the  Ohio  river  between  the  states  of 
Ohio  and  Kentucky,  by  a  company 
incorporated  by  the  joint  authority  of 
both  states,  and  authorized  to  collect 
certain  tolls.  i9eld,  that  traffic  across 
the  river  was  interstate  commerce,  and 
that  one  state  could  not  regulate  the 
charges  for  transportation  thereon 
without  the  consent  of  congress  or  of 
the  other  state.    899. 

CONSPIRACY. 
See  Strikes  ksd  Botcottb. 

1.  According  to  the  principles  of 
the  common  law,  a  conspiracy  upon 
the  part  of  two  or  more  persons,  with 
the  intent,  bv  their  combined  power, 
to  wrong  others  or  to  prejudice  the 
rights  of  the  public,  is  in  itself  illegal, 
although  nothing  be  actually  done  in 
execution  of  such  conspiracy.     416. 

2.  A  combination  or  con^iracy  to 
procure  an  employee  or  body  of  em- 
ployees to  quit  service  in  violation  of 
the  contract  of  service  is  unlawful, 
and  in  a  proper  case  may  be  enjoined, 
if  the  injury  threatened  would  be 
irremediable  at  law.    416. 

CONSTITUTIONAL  LAW. 

See   Carriers,    10-27;   Insurakcb; 
Taxation. 

CONTEMPT. 

See  Strikes  and  Boycotts. 

Contempt  of  court  bv  interfering 
with  a  railroad  in  the  hands  of  receiver. 
446  note  9. 
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CONTRACTS. 

See  Carribbs;  Couitties;  Forbion 
Corporations;  Public  Policy; 
Restraint  of  Trade;  Trusts  and 
Combines. 

Courts  will  not  lend  their  aid  to  en- 
force performance  of  a  contract  which 
is  contrary  to  public  policy  or  the  law 
of  the  land,  but  will  leave  the  parties 
in  the  plight  in  which  their  own  illegal 
action  has  placed  them.    178. 

CORNERS. 

Validity  of  agreements  to  corner  the 
market,  or  of  contracts  made  in  pur- 
suance of  such  purpose.    191  note  3. 

CORPORATIONS. 

See  Directors  and  Officers  ; 
Foreign  Corporations  ;  Promo- 
ters;  Stock  and  Stockholders. 

Power  of  corporation  to  purchase  its 
awn  stock. 

1.  A  corporation,  unless  prohibited 
by  statute,  may  purchase  its  own 
stock.    625,  682  note  1. 

2.  Such  power  cannot  be  exercised 
to  the  prejudice  of  creditors.  682 
note  2. 

Fbffeiture  of  charter  — failure  to  keep 
office  and  books  in  state. 

3.  Under  the  provisions  of  the 
General  Statutes  of  Minnesota,  it  is 
Incumbent  upon  a  private  corporation 
organized  under  the  laws  of  this  state 
to  have  its  place  of  business,  and  to 
keep  its  books  therein,  to  an  extent 
necessary  to  the  fullest  jurisdiction 
and  visitorial  power  of  the  state  and 
its  courts.     585. 

4.  When  it  was  found  that  for  three 
years  the  defendant  corporation  had 
evaded  and  violated  the  statute  in 
these  respects,  its  charter  wa»  an- 
nulled.    585. 

5.  Forfeiture  for  nonuser  or  'aban- 
donment of  franchises.     588  note  2. 

6.  A  judgment  forfeiting  the  charter 
of  a  private  corporation,  whe^e  the 
state  IS  not  a  party  to  the  suit,  is  a 
nullity.    588  note  3. 

The  corporate  name  —  misTiomer  — 
change  of  name,  etc, 

7.  Misnomer  of  corporation  in  deeds 
and  contracts.    655  note. 


8.  A  contract  of  any  kind,  to  which 
a  corporation  is  a  party,  is  not 
invalidated  by  reason  of  the  misnomer 
of  the  corporation  therein,  but  such  a 
contract  may  be  enforced  by  or  against 
the  corporation  in  its  true  name.  655 
note. 

9.  It  is  immaterial,  according  to 
the  authorities,  how  wide  the  depar- 
ture is  from  the  true  name,  nor 
whether  the  name  used  in  the  con- 
tract bears  any  resemblance  to  the  cor- 
rect corporate  name.    656  note. 

10.  Where  the  difference  between 
the  true  name  and  the  name  used  in 
the  contract  is  slight,  it  may  be  dis- 
regarded as  immaterial.    657  note. 

11.  Effect  of  misnomer  of  corpora- 
tion in  devises  and  bequests  in  wills. 
658  note. 

12.  Afisnomer  of  a  corporation  plain- 
tiff.   659  note  8. 

18.  Misnomer  of  a  corporation  de- 
fendant.   660  note  4. 

14.  Where  there  is  service  on  the 
proper  party  the  misnomer  may  be 
cured  by  amendment.    661  note. 

15.  Imsnomer.  of  corporation  in 
indictment.     663  note. 

16.  The  use  of  the  terms  "railroad" 
and  ''railway"  in  the  name  of  a  rail- 
road are  regarded  as  virtuallv  syn- 
onymous, and  the  use  of  one  for  the 
other  is  immaterial.    662  note. 

17.  Misnomer  in  ex  parte  and  special 
proceedings  by  corporations.  662 
note  5. 

18.  Misnomer  of  corporation  in  tax 
levy.    662  note  6. 

19.  Misnomer  of  corporation  in  stat- 
utes.   662  note  7. 

20.  Effect  of  judgment  in  favor  of 
or  against  a  corporation  by  a  wrong 
name.    662  note  8. 

21.  Variance  between  allegation  and 
proof  of  corporate  name.    668  note  9. 

22.  Where  a  corporation  is  created 
and  no  name  is  given  to  it,  it  may  ac- 
quire a  name  by  usage  and  may  sue 
and  be  sued  by  such  name.  664 
note  10. 

23.  Corporations  can  have  but  one 
legal  name,  but  may  be  known  and 
may  act  by  several.    664  note  11. 

24.  A  corporation  cannot  cliange  its 
name  imless  authorized  to  do  so  by 
law,  and  then  only  in  the  manner 
pointed  out  by  statute.    666  note  18. 

25.  Effect  of  assuming  a  name  not 
authorized  by  law,  or  of  an  attempt  to 
change  name  without  complying  with 
the  law.    665  note  12. 
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26.  The  directors  and  stockholders 
of  a  corporation  changed  its  name 
without  complying  with  the  formali- 
ties required  by  law  in  such  case,  and 
then  continued  the  business  under  the 
new  name.  Held,  that  they  were 
liable  as  copartners,  the  identity  of  the 
corporation  being  destroyed  bv  the 
unauthorized  change  of  name.    o53. 

27.  Change  of  name  by  order  of 
court,  when  granted.    667  note  15. 

28.  A  change  of  name  by  a  cor- 
poration will  not  avoid  a  surocription 
to  its  stock  or  bonds.    667  note  14. 

29.  Effect  of  change  of  name  by 
legislature  or  in  piusuance  of  law. 
666  note  13. 

80.  When  charter  refused  because 
name  too  indefinite.    671  note  18. 

31.  Statutes  requiring  a  name  to 
indicate  a  corporation.    671  note  19. 

82.  Statutes  making  the  assumption 
of  a  corporate  name,  without  bein? 
incorporated,  a  criminal  offense.  67l 
note  20. 

83.  Statutes  designed  to  prevent  a 
corporation  from  taking  a  name  the 
same  or  similar  to  one  already  in  use 
by  another  corporation.    667  note  16. 

84.  Similarity  of  name  to  that  of 
another  corporation,  as  a  ground  for 
refusing  a  charter  or  change  of  name 
by  a  court.     670  note  17. 

85.  Protection  of  the  corporate  name 
as  a  trade  name  or  trade  mark.  671 
note  21. 

COUNTIES. 

1.  A  board  of  county  commission- 
ers, having  power  to  contract  for  the 
services  of  a  count v  physician,  has 
power  to  make  such  contract  for  a 
vear,  though  the  members  of  the 
Doard  are  about  to  go  out  of  office  in 
a  few  days.    683. 

2.  County  commissioners  —  power 
to  bind  successors  by  making  con- 
tracts for  services  extending  beyond 
the  life  of  the  board.    686  note. 

DAMAGES. 

See  Eminent  Domain. 

1.  It  appeared  that  the  plaintiff,  an 
Infant  between  five  and  six  years  old, 
had  his  leg  crushed,  necessitating  am- 
putation above  the  knee.  It  was  held 
that  a  verdict  for  flO.OOO  was  not  so 
excessive  as  to  justify  interference 
therewith.    280. 


2.  Upon  a  motion  to  set  aside  a  ver- 
dict where  only  |5,000  is  recoverable 
for  the  negligent  killing  of  a  skilled 
workman,  a  verdict  of  18,000  for  the 
death  of  an  unskilled  workman,  capa- 
ble of  earning  only  a  small  income, 
must  be  regaraed  as  clearly  excessive, 
though  he  survived  his  injuries  some 
six  or  seven  months.    298. 

DEFINITIONS. 

1.  "Comer."    191  note  8. 

2.  "Engrossing."  190  note  2. 
8.  "Forestalling."  190  note  2. 
4.  "Regrating.^    190  note  2. 

DIRECTORS  AND  OFFICERS. 

Ptnoerjrf  prerident. 

1.  Where  a  company  was  organized 
to  construct  water  works  and  furnish 
water  to  a  city,  and  the  president  was 
put  in  charge  of  the  work  of  con- 
struction, and  was  on  the  spot,  direct- 
ing operations,  he  presumably  had 
power  to  employ  men  to  secure  rights 
of  way,  rentals  for  hvdrants,  and 
other  privileges  necessarily  pertaining 
to  the  business.    611. 

2.  Where  the  president  is  the  man- 
aging officer  of  a  corporation  and,  as 
such,  negotiates  and  completes  con- 
tracts on  behalf  of  the  corporation,  he 
has  power  to  bind  the  corporation  by 
acknowledging  an  error  in  a  contract 
and  consenting  to  a  change  therein  to 
correspond  to  the  truth.    619  note  1. 

8.  The  president,  who  is  also  the 
general  manager  and  chief  executive 
officer  of  a  corporation,  the  principal 
business  of  which  is  the  investment  of 
its  funds  in  mortgages  and  other  secur- 
ities, may  bring  a  writ  of  entry  in  the 
name  of  the  corporation  to  foreclose  a 
mortgage  owned  by  it.     619  note  1. 

4.  The  president  of  a  corporation 
has  no  power,  without  the  authority 
of  the  directors  or  stockholders,  to 
consent  to  the  appointment  of  a  re- 
ceiver to  wind  up  the  affairs  of  the 
corporation.    619  note  1. 

StoittUory  liaJbility  of  directors  for  fail- 
ure to  make  report. 

6.  Liability  of  directors  for  failure 
to  make  report  —  statutes  construed. 
602  note  2. 

6.  Under  New  York  statutes  a  di- 
rector who  assigns  and  transfers  aU 
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his  stock  ceases  to  be  a  director  and  is 
not  liable  for  debts  thereafter  con- 
tracted.    603  note. 

7.  An  unliquidated  claim  for  a 
breach  of  contract  of  employment  is 
a  **debt,"  within  Laws  of  New  York, 
providing  that  if  any  manufacturing 
company  shall  fail  to  make  and  pub- 
lish an  annual  report  stating  the 
amount  of  its  existing  "debts,"  the 
trustees  shall  be  jointly  and  severally 
liable  for  such  "  debts.'^'    603  note. 

8.  A  Judgment  against  a  corpora- 
tion for  the  recovery  of  money  is  a 
debt,  within  the  meaning  of  such  a 
statute,  and  may  be  counted  on  in  an 
action  under  the  statute  against  a  di- 
rector, without  pleading  the  original 
indebtedness,  there  being  no  question 
of  the  time  when  the  debt  was  in- 
curred.   604  note. 

EJECTMENT. 

See  Ehinbnt  Domain,  6;  Railboadb 
IN  Stbbbts,  2,  8,  6,  6. 

ELECTRICITY. 

1.  An  electric  street  railway  is  a 
legitimate  and  ordinary  use  of  the 
street  within  the  meaning  of  a  statute 
granting  to  a  telephone  company  the 
right  to  use  the  streets  with  its  lines 
01  poles  and  wires,  but  so  as  not  to 
obstruct  the  ordinary  use  thereof.    549. 

2.  An  electric  railway  company  was 
authorized  to  occupy  a  street  upon 
which  a  telephone  line  had  been  previ- 
ously constructed  under  authority  of 
law,  with  a  proviso  that  it  shrmld  not 
obstruct  the  ordinary  use  of  the  street. 
Held,  that  each  must  exercise  its 
rights  with  that  careful  and  prudent 
regard  for  the  rights  of  the  other 
which  the  law  enjoins,  and  which  is 
embodied  in  the  maxim,  sie  utere  tuo 
ut  cUtenum  iwn  IcBdas,     649. 

3.  Where  the  poles  and  wires  of  an 
electric  railway  company  were  erected 
on  both  sides  of  a  street  and  so  as  to 
interfere  with  the  poles  and  wires  of  a 
telephone  company  previously  erected 
on  one  side  of  the  same  street,  the  rail- 
way company  is  liable  for  the  injury 
caused  by  such  interference,  and  a  re- 
covery for  the  expense  incurred  in 
repairing  sudi  injury  was  allowed. 
549. 

4.  A  telephone  company  whose  line 
is  in  operation  is  not  bound  to  protect 


itself  from  the  probable  injurious  con- 
sequences to  it,  from  the  building  of 
an  electric  railway,  by  making  such 
changes  in  its  existing  plant  as  will 
obviate  the  effects  of  conduction.    549. 

5.  The  lawful,  harmless  and  accus- 
tomed use  upon  one*s  own  land  of 
electricity  cannot  be  lawfully  ob- 
structed or  impaired  by  the  injurious 
act  of  another,  in  generating  and  per- 
mitting the  escape  of  electricity,  of 
unusual  or  unnatural  powder  or  volume, 
so  as  to  disturb  the  usual  and  natural 
electrical  conditions  upon  neighborinflp 
property  and  thereby  cause  injury  and 
loss  to  others.     549. 

6.  An  electric  railway  company  is 
not  liable  to  a  telephone  company, 
whose  lines  were  previously  con- 
structed on  the  same  street,  but  whose 
rights  are  subject  to  the  oniinary  uses 
01  the  street,  for  injuries  caused  by 
induction.    549. 

7.  An  electric  street  railway  is  liable 
to  a  telephone  company  for  injuries 
caused  by  conduction,  or  the  escape  of 
electricity  into  the  earth  adjacent  to 
its  lines,  and  the  telephone  company 
may  recover  the  cost  of  putting  in  a 
metallic  return  circuit,  that  being  the 
cheapest  and  simplest  remedy  for  t|ie 
evil.     549. 

8.  Rights  and  remedies  for  elec- 
trical interference  generally.  577--581 
note. 

9.  Liability  of  electric  railway  com- 
pany to  telephone  company  for  dam- 
ages caused  by  electrical  interference. 
577  note. 

10.  Controversies  between  telephone 
companies  and  electric  light  compMinies, 
as  to  interference  of  poles  and  wires 
and  electric  currents.    580  note  2. 


ELEVATORS. 
See  Chabobs,  RsaxTiiATioN  op. 


EMINENT  DOMAIN. 
See  Railroads  in  Streets. 

What  eonetituiee  a  taking — right  to 
campeneation — uee  of  streets. 
1.  A  city  has  no  right  to  erect  a 
stAndpipe  in  a  public  street,  even 
though  the  fee  of  the  street  is  in  the  city, 
since  such  use  of  the  street  is  incon- 
sistent with  the  objects  for  which 
streets  are  established.    63. 
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2.  When  an  abutting  owner  is  spe- 
cially damaged  by  a  stand  pipe  in  a 
street,  the  fee  of  which  is  in  the  pub- 
lic, as  by  obstructing  light  to  his 
building,  he  may  recover  damages 
therefor.     62. 

8.  Injury  to  abutting  property  by  a 
change  of  grade  made  necessary  by 
the  construction  of  a  railroad  across 
the  street  150  feet  from  plaintifTs 
property  does  not  impose  any  liability 
therefor  upon  the  railroad  company. 
02  note  4. 

4.  Where  a  railroad  was  constructed 
across  a  street  upon  which  plaintiff's 
property  abuttea,  at  a  distance  of 
several  hundred  feet  therefrom,  and 
permanently  obstructed  the  street,  the 
plaintiff  may  recover  damages  there- 
for.    88  note  7. 

5.  The  erection  of  a  line  of  telegraph 
in  a  rural  highway,  the  fee  of  which 
is  in  the  abutting  owners,  is  not  a  new 
method  of  exercising  the  old  public 
easement,  but  a  permanent  and  ex- 
clusive use  and  possession  of  a  part  of 
the  way  for  a  totally  distinct  and  dif- 
ferent kind  of  use  from  that  of  the 
legitimate  public  easement  of  a  high- 
way, which  cannot  be  made  without 
compensation  to  the  owner  of  the 
fee.     69. 

6.  Where  a  line  of  telegraph  poles 
and  wires  is  erected  in  a  rural  high- 
way, the  fee  of  which  is  in  the  abut- 
ting owners,  such  owners  may  main- 
tain eieciment  to  recover  the  land  so 
occupied,  subiect  to  the  public  ease- 
ment therein  for  a  highwav.    69. 

7.  A  telegraph  or  telephone  line  in 
a  street  is  not  an  additional  burden 
upon  the  fee.     76  note. 

8.  A  telegraph  company  authorized 
to  construct  its  line  in  a  highway  has 
no  right  to  occupy  the  soil  of  the 
abutter  or  injure  his  trees  or  property 
without  compensation.    687. 

9.  The  injury  to  a  telephone  by  con- 
duction, causea  by  an  electric  ran  way, 
constitutes  such  an  invasion  of  the 
company's  property  as  amounts  to  a 
taking  for  public  use,  and  renders  the 
railway  company  liable  for  the  damage 
thereby  inflicted.    549. 

10.  The  interference  with  access  and 
other  injury  to  abutting  property,  by 
a  causeway  in  the  middle  of  the  street, 
fifteen  feet  wide  and  from  nothing  to 
nine  feet  hifi;h,  forming  an  approach 
to  a  railroad  bridge,  the  fee  of  the 
street  being  in  the  public,  does  not 


constitute  a  taking  of   the  abutting 
owner's  property.    89. 

11.  Whether  injury  to  abutting  prop- 
erty by  a  change  of  grade,  or  the  con- 
struction of  embankments,  causeways 
and  the  like,  for  the  accommodation  of, 
or  in  connection  with,  the  laying  of  a 
railroad  in  the  street  amounts  to  a  tak- 
ing.    56  note. 

12.  Approach  to  toll  bridge  occupy- 
ing middle  of  street,  whether  a  legiti- 
mate street  use,  and  whether  damage 
to  abutting  property  thereby  is  a  tail- 
ing.   57  note  2. 

Extending  streets  over  railroad  tracks 

andy(Mrds, 

18.  Under  the  general  law  permitting 
cities  to  establfih  streets,  they  have 
implied  power  to  extend  streets  across 
the  right  of  way  of  a  railroad,  where 
both  uses  may  co-exist,  without  mate- 
rial injury  to  the  railroad  right  of  way. 
But  when  the  railroad  use  will  be  ma^ 
terially  impaired  or  destroyed,  the 
opening  of  the  highway  will  be  denied. 
17. 

14.  A  street  cannot  be  extended 
through  the  yards,  and  across  the  tracks 
of  a  railroad  company,  where  to  do  so 
would  require  the  destruction  and  re- 
moval of  a  turntable,  water  tank,  en- 
gine house  and  coal  dock,  though  such 
structures  misht  be  rebuilt  and  con- 
veniently used  on  other  land  of  the 
railroad  in  the  vicinity.     17. 

15.  Right  to  lay  out  street  across 
railroad  tracks  or  through  railroad 
yards,  grounds  or  buildings.   22  note  1. 

16.  Measure  and  elements  of  dam- 
ages when  a  street  is  laid  out  across 
railway  tracks  and  grounds.    24  note  2. 

17.  The  measure  of  compensation  for 
railroad  land  taken  by  a  city  for  a  street 
is  the  decrease  in  its  value  for  railroad 
use,  caused  by  its  use  as  a  street,  with- 
out reference  to  such  expenditures  as 
the  railroad  company  may  be  obliged 
to  make  in  complying  with  the  police 
regulations  of  the  city  in  regard  to 
street  crossings.     24  note  2. 

18.  The  fact  that  the  railroad  com- 
pany owns  the  land  in  fee  makes  no 
difference  in  the  measure  of  compen- 
sation, since  a  railroad  company  has  no 
ri^ht  to  use  any  land  for  other  than 
railroad  purposes.     24  note  2. 

19.  Wncre  a  street  is  laid  out  across 
tracks  used  for  storing  cars,  the  rail- 
road company  may  recover  such  dam- 
ages as  it  will  sustain  by  being  de- 
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prived  of  such  use  of  the  tracks  within 
the  limits  of  the  street    24  note  2. 

The  qtiestum  of  beneJUs. 

20.  Where  a  part  of  a  lot  or  tract  of 
land  is  taken  for  an  elevated  railroad, 
the  remainder  is  not  damaged  within 
the  meaning  of  the  law  unless  its  value 
is  diminish^  by  reason  of  the  taking, 
and  the  amount  of  compensaion  is 
measured  by  the  diminution  in  value 
occasioned  by  the  construction  and  op- 
eration of  the  road.    1. 

21.  Special  benefits  are  such  as  are 
not  shared  in  by  the  community  at 
large;  if  property  is  enhanced  in  value 
by  reason  of  a  railroad  or  other  im- 
provement, it  is  speciallv  benefited, 
although  property  generally  along  the 
line,  or  in  the  vicmity,  of  the  improve- 
ment may  be  similnrly  affected.     1. 

22.  Every  element  arising  from  the 
construction  and  operation  of  a  railroad 
or  other  public  improvement,  which, 
in  an  appreciable  degree,  is  capable  of 
ascertainment  in  dollars  and  cents,  that 
enters  into  the  diminution  or  increase 
of  the  value  of  the  particular  prop- 
erty, is  properly  to  be  taken  into  con- 
sideration in  determining  whether 
there  has  been  damage  and  the  extent 
of  it.    1. 

28.  Consideration  of  facts  or  circum- 
stances tending  to  show  those  general 
benefits  supposed  to  flow  to  the  com- 
munity at  larffe,  or  to  the  public  gen- 
erally, from  the  construction  of  a  pro- 
posed railroad  or  other  public  work, 
and  the  effect  of  which  can  be  no  other 
than  conlecturalor  speculative,  should 
be  excluaed.    1. 

24.  What  benefits  to  the  part  not 
taken  may  be  considered  in  estimating 
the  compensation  required  to  be  made. 
16  note. 

ENGROSSING. 


Engrossing,  forestalling  and  regrat- 
mg,  whether  illeizral  in  IT n 
190  note  2. 


ing,  whether  illegal  in  United  States. 
EVIDENCE. 


1.  It  is  error  to  admit  the  opinion  of 
an  expert  as  to  whether  it  was  a  defect 
in  a  freight  car  that  there  was  nothing 
on  the  end  of  it  for  a  brakeman,  after 
uncoupling  for  a  flying  switch,  to  lay 
hold  of.    264. 

2.  While  a  railroad  mav  prove  not 
only  written  but  oral  mstructions 
given  to  its  asststant  inspectors,  its 


inspector  cannot  give  his  opinion  as  to 
what  the  duties  of  the  assistants  were 
under  the  instructions  given  by  him  U> 
them.     264. 

FELLOW-SERVANTS. 

1.  A  common  laborer  employed  by 
a  railroad,  and  working,  under  direc- 
tion of  a  section  foreman,  on  a  culvert 
thereon,  is  a  fellow-servant  with  the 
engineer  and  conductor  of  a  passenger 
train,  in  such  sense  as  exempts  the 
companv  from  liability  for  an  injury 
to  him  due  solely  to  the  negligence  of 
such  conductor  and  engineer  in  operat- 
ing the  train,  whereby  he  was  struck 
by  the  locomotive.    802. 

2.  Such  employees  are  engaged  "  in 
the  same  general  business,"  within  the 
Compiled  Laws  of  Dakota  territory, 
exempting  the  employer  from  liability 
for  losses  suffered  bv  his  employee  in 
consequence  of  negligence  of  another 
employed  in  the  same  general  business. 
802. 

8.  The  plaintiff  was  a  sectionman, 
and  was  mlured  by  a  piece  of  coal, 
which  fell  from  a  passing  train.  It 
was  the  duty  of  the  fireman  on  the 
train  to  place  in  safetv  any  coal  left  in 
a  dangerous  position  by  tne  loading  of 
the  tender;  held,  that  the  plaintiff  and 
the  fireman  were  not  fellow-servants 
in  such  sense  as  to  preclude  recovery. 
809  note. 

4.  The  engineer  and  conductor  of  a 
work  train  are  fellow-servants  with  a 
laborer  thereon,  where  it  is  in  charge 
of  a  roadmaster,  who  directs  its  move- 
ments, and  has  control  of  all  persons 
employed  upon  it.    814  note  10. 

5.  A  railroad  employee  who  is  one 
of  a  gang  of  men  employed  to  remove 
a  wreck,  cannot  recover  from  the  com- 
pany for  injuries  causecl  by  the  negli- 
gence of  the  wreckmaster,  who  has 
charge  of  the  wrecking  car.  814 
note  10. 

6.  The  engineer  and  fireman  of  & 
locomotive  and  a  common  laborer,  all 
of  whom  are  engaged  in  moving  cars 
from  a  spur  track,  are  fellow -servants, 
and  the  latter  cannot  recover  from  the 
master  for  the  former's  negligence. 
814  note  10. 

7.  A  member  of  one  "  section  gang  " 
and  the  "boss"  of  another  *' section 
gang,"  employed  bv  the  same  railroad 
company,  are  feUow-servants.  814 
note  10. 
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8.  Railroad  sectionmen  and  laborers 
on  repair  trains,  employed  by  the  same 
master  for  the  same  general  purpose 
of  keeping  the  roadbed  and  track  in 
order,  and  working  for  the  same  gen- 
eral result,  are  fellow-servants.  814 
note  10. 

9.  One  whose  duty  it  is  to  take  the 
number  and  description  of  each  car  in 
trains  coming  to  a  certain  station  and 
an  engineer  operating  a  switch  engine 
at  the  same  station  are  fellow-servants. 
814  note  10. 

10.  The  question  of  who  are  fellow- 
servants  among  railroad  employees  — 
general  principles.     809  note. 

11.  Member  of  train  crew  and  per- 
sons employed  on  or  about  the  track. 
813  note  2. 

12.  Foreman  and  laborer  under  him. 
812  note  3. 

18.  Conductor  of  one  train  and  em- 
ployees on  another  train.     818  note  4. 

14.  Track  repairers  and  switchman 
working  in  same  yard.     818  note  4. 

15.  Trainmen  of  construction  train 
and  laborers  employed  and  working 
in  connection  with  such  train.  818 
note  6. 

16.  Men  engaged  in  making  up 
train  and  brakemen  afterwards  en- 
gaged in  operating  the  train.  218 
note  7. 

17.  Train  hand  and  train  dispatcher. 
818  note  8. 

18.  Conductor  and  brakeman  of  same 
train.    814  note  9. 

FOREIGN  CORPORATIONS. 


1.  It  is  not  against  the  laws  or  policy 
of  a  state  for  citizens  to  form  a  cor- 
poration under  the  laws  of  another 
state  to  do  business  in  the  state  of  their 
citizenship.     184. 

2.  Act  of  Michigan,  requiring  all 
foreign  corporations  thereafter  permit- 
ted to  do  business  in  the  state,  to  pay 
a  franchise  fee,  and  declaring  all  con- 
tracts made  by  them  before  complying 
with  the  act  to  be  void,  does  not  apphr 
to  foreign  corporations  selling  goods 
in  the  state  throueh  intinerant  agents, 
since,  if  so  applied,  it  would  be  a 
restraint  upon  interstate  commerce  and 
void.     620. 

8.  The  sale  of  brick  in  another  state, 
to  be  delivered  in  Alabama,  is  an  act 
of  interstate  commerce,  which  is  not 
affected  by  laws  of  Alabama  requiring 


foreign  corporations  to  have  a  place  of 
business  and  an  agent  in  the  state  as  a 
condition  precedent  to  doing  business 
therein.    621  note  1. 

4.  Validity  of  contracts  made  before 
complying  with  state  laws  as  to  doing 
business.    622  note  2. 

5.  Where  an  application  and  pre- 
mium note  are  taken  in  Massachusetts 
by  the  agent  of  an  Iowa  insurance 
company,  and  by  him  sent  to  the  home 
office,  in  Iowa,  where  they  are  ac- 
cepted and  the  policy  is  executed,  said 
policy  being  delivered  in  Massachu- 
setts, the  business  of  effecting  the  in- 
surance is  done  in  Massachusetts.  622 
note  8. 

6.  The  institution  and  prosecution 
of  suits  in  the  courts  of  Alabama  by  a 
foreign  corporation  is  not  an  act  of 
business  therein,  and  may  be  done 
without  having  a  place  of  business 
and  an  agent  in  the  state.    622  note  8. 

7.  A  person  contracting  with  a  for- 
eign corporation  before  it  has  com- 
plied with  the  statutory  re(][uisites  is 
estopped  to  deny  the  authority  of  the 
corporation  to  make  the  contract, 
audits  capacity  to  sue  thereon.  622 
note  4. 

8.  Right  to  make  contract  cannot 
be  questioned  after  contract  is  fully 
executed.    622  note  5. 

9.  The  Constitution  of  Missouri, 
that  "no  religious  corporation  can  be 
established  in  this  state,  except  such 
as  may  be  created  under  a  general  law, 
for  the  purpose  only  of  holding  title 
to  such  real  estate  as  ma^  be  pre- 
scribed by  law  for  church  edifices,  par- 
sonages and  cemeteries,"  does  not  pro- 
hibit a  foreign  religious  corporation 
from  holding  land  in  Missouri  for  the 
purposes  specified.    628  note  6. 

10.  The  question  whether  a  foreign 
religious  corporation  has  attempted  to 
acquire  more  land  than  it  is  allowed 
to  hold  is  one  which  can  be  determined 
only  in  a  direct  proceeding  by  the 
state.    628  note  7.  ^ 

11.  State  insolvent  laws  held  not  to 
apply  to  foreign  corporations.  628 
note  8. 

12.  Service  of  process  and  Juris- 
diction over  foreign  corporations. 
624  note  10. 

FORFEITURE. 


See  Corporations,  8-^. 


Injunction 


INDEX. 


792 


INJUNCTION. 
See  Strikes  Ain>  Botcottb. 

1.  Of  the  remedy  by  injunctioii 
when  the  abutting  owner's  easements 
in  the  street  are  interfered  with  so  as 
to  amount  to  a  taking.    61  note  8. 

2.  Right  of  telephone  or  telegraph 
company  to  an  injunction  against  an 
electric  railwav  company  to  prevent 
electrical  interference.    577  note. 

8.  Where  the  answer  to  a  bill  to  en- 
Join  the  erection  of  a  bridge  across  a 
public  alley  admits  an  intention  to 
erect  the  bridge,  and  describes  it  spe- 
cifically, and  It  appears  that  defend- 
ants have  no  ri^ht  to  erect  any  bridge 
in  such  alley,  it  is  proper  to  enjoin 
them  from  erecting  any  bridge  across 
the  alley,  without  limiting  the  injunc- 
tion to  the  particular  kind  of  bridge 
proposed  to  be  erected.    707. 

4.  An  injunction  will  not  lie  to  pre- 
vent the  construction  of  a  causeway  in 
the  middle  of  a  street  by  a  railroad 
company  under  due  authority,  the  fee 
of  the  street  being  in  the  public,  but 
the  abutting  owner  will  be  left  to  his 
remedy  at  law.    89. 

INSURANCE. 

1.  An  act  prohibiting  the  doing  of 
an  insurance  business  except  by  cor- 
porations is  not  in  violation  of  the 
Federal  Constitution.    519. 

2.  Such  statute  does  not  conflict 
with  the  bill  of  rights  of  Pennsylvania, 
which  declares  that  all  men  are  bom 
equally  free  and  independent,  and 
have  certain  inherent  and  inalienable 
rights,  among  which  are  those  of  ac- 
quiring, possessing  and  protecting 
property  and  reputation.     619 

8.  The  business  of  insurance  against 
loss  by  fire  is,  by  reason  of  its  magni- 
tude, Its  importance  to  propert^y  own- 
ers and  the  nature  of  the  business,  a 
proper  subject  for  the  exercise  of  the 
police  power  of  the  state.    519. 

4.  An  act  providing  that  any  person 
in  any  manner  securing,  helping  or 
aiding  in  placing  any  insurance  with 
any  foreign  insurance  company,  not 
authorizca  to  do  business  in  the  state, 
shall  be  guilty  of  a  misdemeanor,  does 
not  prevent  an  owner  insuring  his 
property  in  such  foreign  company. 
623  note  9. 


INTERSTATE  COMMERCE. 

See  Chargbs,  REGuiiATioK  of,  8; 
Trusts,  Combikes  akd  Monofo- 
liiES,  6-8. 

1.  That  which  belongs  to  commerce 
is  within  the  jurisdiction  of  the  United 
States,  but  that  which  does  not  belong 
to  commerce  is  within  the  jurisdiction 
of  the  police  power  of  the  state.    737. 

2.  Contracts  to  buy,  sell  or  exchange 
goods  to  be  transported  among  the 
several  states,  the  transportation  and 
its  instrumentalities,  and  articles 
bought,  sold  or  exchanged  for  the 
purpose  of  such  transit  among  the 
states,  or  put  in  the  way  of  transit, 
may  be  regulated  by  congress,  because 
they  form  part  of  interstate  trade  or 
commerce,  and  over  these  the  power 
of  congress  is  exclusive.    737. 

8.  The  power  of  the  state  to  protect 
the  lives,  health  and  property  of  its 
citizens,  and  to  preserve  good  order 
and  the  public  morals,  includinflp  the 
power  to  relieve  the  citizens  oi  the 
state  from  the  burden  of  monopoly  and 
the  evils  resulting  from  the  restraint 
of  trade  among  its  citizens,  is  a  power 
originally  and  always  bclon^ng  to  the 
states,  not  surrendered  by  them  to  the 
general  government,  nor  directly  re- 
strained by  the  Constitution  oi  the 
United  States,  and  essentially  exclu- 
sive.   737. 

INTERSTATE  COMMERCE  LAW. 

1.  The  provision  of  section  12  of  the 
Interstate  Commerce  Act  authorizing 
Circuit  Courts,  on  the  refusal  of  any 
person  to  obey  a  subpoena  issued  by 
the  interstate  commerce  commission, 
to  order  such  person  to  appear  before 
the  commission  and  give  evidence, 
failure  to  obey  such  order  to  be  pun- 
ishable by  the  court  as  a  contempt 
thereof,  is  not  unconstitutional,  as  im- 
posing on  the  courts  functions  not  ju- 
aicial  in  their  nature.    469. 

2.  Such  provision  is  not  in  deroga- 
tion of  the  fundamental  guaranties  of 
personal  rights  recognized  by  the  Con- 
stitution as  interfering  with  the  free- 
dom of  the  citizen,  for  the  witness 
may  avail  himself  of  their  protecUou 
in  the  proceeding  to  compel  his  at- 
tendance.   469. 


703 


INDEX. 


Municipal  corporations 


8.  The  provisioii  is  not  invalid  be- 
cause a  trial  by  jury  is  not  accorded, 
for  the  issue  is  one  of  law,  and,  in 
matters  of  contempt,  a  jury  is  not  re- 
quired by  due  process  of  law.    469. 

MAILS. 
See  Strikes  ajstd  Boycotts,  18-21. 

MANDAMUS. 
See  Stock  and  Stockholders,  11, 12. 

MISNOMER. 
See  Corporations,  7-20. 

MOBS,  INJURIES  BY. 
See  Municipal  Corporations. 

MONOPOLIES. 
See  Trusts  and  Combines. 

MUNICIPAL  CORPORATIONS. 

See  Eminent  Domain. 

Control  of  streets — granting  use  for 
private  purposes, 

1.  An  ordinance  granting  to  private 
parties  the  risht  to  construct  for  their 
own  use  a  bridge  over  a  public  alley 
is  invalid,  since  cities  hold  the  fee  of 
the  streets  in  trust  for  public  uses 
only.     707. 

2.  Where  a  proposed  obstruction  in 
a  public  alley  inflicts  special  damage 
on  the  owner  of  an  adjoming  lot,  he  is 
entitled  to  an  injunction  restraining  its 
erection.     707. 

8.  Power  of  municipal  corporation 
to  grant  use  of  street  for  private  pur- 
poses —  awnings.    718  note. 

4.  Granting  right  to  place  private 
scales  in  street.     720  note  2. 

5.  Uses  of  streets  beneath  the  surface 
in  connection  with  abutting  prop- 
erty —  license  to  construct  vamt  under 
public  alley,  when  irrevocable.  720 
note  6. 

Drfeetim  sidewalks — accident  eases. 

6.  Whether  one  injured  while  walk- 
ing on  a  sidewalk  at  night,  with 
knowledge  that  it  is  defective,  and 
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looking  for  the  defect  at  the  time,  is 
guilty  of  contributory  negligence,  is  a 
question  for  the  jury.    698. 

7.  In  an  action  for  personal  injuries 
caused  by  a  defective  sidewalk,  con- 
tributory negligence  of  the  plaintiff 
will  not  be  presumed  from  his  knowl- 
edge of  the  existence  of  the  defect, 
nor  will  his  use  of  the  sidewalk  under 
such  circumstances  preclude  his  re- 
covery.    705  note. 

8.  It  is  not  necessary  that  the 
thoughts  of  a  traveler  should  at  all 
times  be  fixed  upon  a  defect  in  a  pub- 
lic thoroughfare,  of  which  he  may 
have  had  notice.    706  note. 

9.  If  a  person,  with  full  and  present 
knowledge  of  the  defective  condition 
of  a  sidewalk,  voluntarily  attempts  to 
travel  upon  it,  when  the  defect  could 
easily  have  been  avoided  by  ^oing 
around  it,  he  is  not  in  the  exercise  of 
reasonable  care,  but  must  be  presumed 
to  have  taken  his  chances,  and  if  in- 
jury results  he  cannot  recover  from 
the  city.    706  note. 

10.  Where  a  person  knew  that  a 
bridge  was  in  a  dangerous  and  unsafe 
condition,  and  yet  undertook  to  drive 
over  it  without  apparent  necessity,  it 
was  held  that  he  was  guilty  of  con- 
tributory negligence  and  could  not 
recover.     706  note. 

Liability  for  injuries  or  damages  done 
by  fmS>s  —  statutes. 

11.  In  the  absence  of  a  statute  giv- 
ing a  remedy,  a  city  is  not  liable  for 
damages  for  the  taking  of  human  life 
by  a  mob,  although  its  officers  may 
have  been  negligent  in  preserving  the 
public  peace.    721. 

12.  The  Civil  Code  of  Louisiana, 
declaring  that  **  every  act  whatever 
of  man  Uiat  causes  damage  to  another 
obliges  him  b^  whose  fault  it  hap- 
pened to  repair  it,"  which,  by  subse- 
quent amenaments,  is  made  applicable 
to  cases  of  death  through  negligence, 
gives  no  remedy  a^inst  a  municipal 
corporation  for  negligence  in  preserv- 
ing the  public  peace,  resulting  in  loss 
of  life  bv  acts  of  a  mob.     721. 

18.  Municipalities  not  liable  at  com- 
mon law  for  property  damaged  or  de- 
stroved  by  mobs.    735  note  1. 

li.  Construction  and  application  of 
statutes  imposing  a  liability  upon 
municipalities  in  case  of  the  destruc- 
tion of  life  or  property  by  mobs.  785 
noted. 
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15.  It  is  within  the  constitutional 
power  of  the  legislature  to  Impose 
such  liability  upon  municipal  corpora- 
tions.   786  note. 

16.  The  plaintiff  has  no  constitu- 
tional riflrht  to  a  Jury  trial  upon  the 
amount  of  damage,  but  the  legislature 
may  provide  for  an  appraisement  by 
six  persons  appointed  by  a  court.  7^ 
note. 

17.  The  remedy  may  be  given  or 
taken  away  at  the  pleasure  of  the  leg- 
islature, and  even  when  the  claim  has 
been  reduced  to  judgment  the  plaintiff 
has  no  vested  right  to  the  damages 
awarded.     786  note. 

18.  It  is  no  defense  to  an  action  un- 
der such  a  statute  that  the  propertv 
destrmred  was  a  public  nuisance,  such 
as  a  nsh-oil  factory  or  a  baudy  house 
and  a  resort  for  thieves,  robbers  and 
murderers.    786  note. 

Liahilityfor  negligence  in  the  discharge 
of  public  duties, 

19.  A  city  is  not  liable  to  one  em- 
ployed by  it  as  a  lineman  on  its  flre- 
ugnal  system,  who  is  injured  by  the 
breaking  of  a  pole  to  which  the  wires 
of  the  system  were  attached,  though 
the  breaking  was  due  to  the  negli- 
gence of  the  city.     680. 

20.  Liability  for  negligence  of  fire 
department.    682  note  1. 

21.  A  city  is  not  liable  for  the  negli- 
gence of  a  fireman  engaged  in  the  line 
of  his  duty,  nor  for  injuries  resulting 
from  defects  in  the  apparatus  for  ex- 
tinguishing fires.     682  note  1. 

22.  X  town  is  not  responsible  for  an 
unlawful  arrest  by  the  town  marshal, 
since  in  making  arrests  he  is  acting  for 
the  public,  and  is  not  the  agent  of  the 
towxL    682  note  2. 

23.  Liability  for  wrongful  closing  of 
drcus  by  mayor  and  ponce.  682  note 
8. 

24.  Liability  for  negligence  in  erect- 
ing a  market  house.    682  note  4. 

25.  Liability  of  county  for  neglect 
in  care  of  jail.    682  note  6. 

JfieceUaTieotte, 

26.  A  city  is  not  liable  for  injuries 
caused  by  a  discharge  of  fireworks 
because  the  city  authorities  suspended, 
for  the  day  of  the  accident,  an  ordi- 
nance forbidding  the  discharge  of  fire- 
works.    675. 

27.  Tlie  grant  of  authority  by  a  city 
to  construct  a  railroad  in  a  street  does 


not  render  it  liable  for  damages  to 
abutting  property  occasioned  by  such 
railroad.    88  note  6. 

NAME. 

See  Corporations,  7-85. 

NEGLIGENCE. 

See  Pkllow-Sbrvaktb;  Municipai« 
Corporations,  6-25;  Railroads; 
Street  Railroads. 

PASSENGERS. 

See  Carriers. 

PENAL  STATUTES. 
See  Statutes. 

POLICE  POWER 

See  Carriers,  10-27;  Interstate 
Commerce  ;  Street  Railroads, 
1,2. 

POOLING  CONTRACTS. 

See  Railroads,  80-88. 

PRACTICE. 

See  Corporations,  14-21. 

1.  Where,  at  the  close  of  plaintiff's 
evidence,  defendant  moves  to  dismiss, 
which  is  denied,  and  defendant  there- 
upon proceeds  to  introduce  evidence, 
any  exception  to  the  action  of  the 
court  is  waived.    315. 

2.  Practice  in  regard  to  withdraw- 
ing cases  from  the  jury  and  directing 
a  verdict  in  negligence  cases.  821 
note. 

8.  An  instruction  that  * '  no  sane  man 
would  lose  a  leg  for  any  compensa- 
tion, but  you  are  not  to  be  guided  by 
such  a  consideration  as  that  in  arriv- 
ing at  the  amount  of  damages,"  is  ob- 
Jectionable,  as  drawing  away  the  mind 
rom  the  legal  measure  of  damages. 
264. 

4.  An  instruction  is  improperly 
given  where  there  is  no  evidence  on 
which  to  base  it.    264. 

5.  In  an  action  by  a  boy  of  eleven 
for  a  negligent  injury  to  himself,  it  is 
unnecessary  to  allege  due  care  on  the 
part  of  his  parents.    278. 
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PRESIDENT. 
See  Directors  and  Offigbrb. 


PROMOTERS. 

1.  Promoters  occupy  a  fiduciary  re- 
lation toward  the  company  or  cor- 
poration whose  organization  they  seek 
to  promote.    632. 

2.  A  secret  contract,  between  an 
owner  of  patents  and  a  promoter,  that 
the  latter  shall  form  a  company  to  buy 
said  patents  for  a  certain  price,  the 
patentee  to  pay  the  promoter  one-half 
of  the  price  received,  is  void,  as  against 
public  policy.    682. 

8.  Liability  to  corporation  for  secret 
profits  realized  from  sale  of  land  to 
corporation.    652  note. 

4.  When  a  promoter,  having  se- 
cretly agreed  with  a  patentee  to  form 
a  company  to  buy  his  patents,  the 
IMtentee  to  pay  him  half  of  the  price 
received,  induces  subscriptions  by 
stating  that  he  is  subscribing  on  equal 
terms  with  the  rest,  and,  being  elected 
a  director,  votes  for  the  resolution  to 
buy  the  patents,  the  company  may  re- 
cover of  him  his  secret  profits;  and  it 
is  not  obliged  to  rescind  the  purchase, 
and  so  destroy  its  own  reason  for 
being.     682. 

5.  A  suit  against  a  director  for  his 
secret  profits  on  a  sale  to  the  company 
is  properly  brought  by  the  company, 
and  not  by  its  stockholders.    682. 

6.  Where  the  president  of  a  corpora- 
tion ratifies,  for  its  benefit,  a  contract 
for  services  to  be  rendered  to  the  cor- 
poration, made  by  him  while  acting 
as  a  promoter  thereof,  and  such  serv- 
ices are  performed  for  the  corpora- 
tion, and  the  contract  is  one  which 
would  have  bound  the  corporation  if 
made  by  the  president  after  it  had  ac- 
quired a  legal  existence,  the  corpora- 
tion is  bound  by  the  contract.    611. 

PUBLIC  POLICY. 
See  Restraint  of  Tradb. 

1.  Public  policy  as  a  basis  for  Ju- 
dicial decisions.    84  note. 

2.  What  is  public  policy  —  defini- 
tions.    84  note  1. 

8.  Public  policy  is  a  variable  quan- 
tity ;  it  changes  with  the  habits,  capaci- 
ti^  and  opportunities  of  the  public 


and  with  the  changing  conditions  of 
the  times.    85  note  2. 

4.  How  the  public  policy  of  a  state 
is  to  be  ascertained.    86  note  8. 

5.  State  and  national  policy  distin- 
guished.   95  note  4. 

6.  Public  policy  favors  freedom  of 
contract  —  the  rule  and  its  limitations. 
96  note  5. 

7.  All  cqntracts  and  undertakings 
contrary  to  public  policy  are  void.  97 
note  6. 

8.  The  violation  of  public  policy 
must  be  clear  to  justify  the  applica- 
tion of  the  rule.     97  note  7. 

9.  It  is  the  tendency  of  the  act  or 
contract  to  injure  the  public  which  de- 
termines its  validity,  and  not  the  fact 
of  injury.     97  note  8. 

10.  Whether  a  contract  is  opposed 
to  public  policy  is  a  question  of  law 
for  the  court  and  not  of  fact  for  the 
Jury.    98  note  9. 

11.  The  objection  that  a  contract  is 
contrary  to  public  policy  may  be  taken 
at  any  stage  of  the  proceedingSi  and 
by  the  court  of  its  own  motion.  98 
note  10. 

12.  A  contract  by  which  plaintiff 
agreed  to  refrain  from  forming  a  cor- 
poration for  the  construction  of  water 
works  in  a  certain  city,  and  from 
carrying  on  or  prosecuting  such  work, 
in  order  that  defendant  mifht  incor- 
porate for  that  purpose,  ana  conduct 
the  business  without  competition,  is 
not  void,  as  against  public  policy.   611. 

RAILROAD  COMPANIES. 

See  Carriers;  Eminent  Domain ; 
Fellow-Servants  ;  Receivers  ; 
Strikes  AND  BoTCOTTS;  Taxation. 

Accidents  at  crossings, 

1.  It  is  negligence  for  a  railway 
company  to  occupy  a  street  crossing 
with  a  train  for  fifteen  minutes,  to  the 
exclusion  of  public  travel,  and  then, 
after  the  engineer  has  left  his  post,  to 
start  the  train  without  waminpf  per- 
sons who  have  been  waiting  m  the 
rain  for  a  chance  to  cross.    278. 

2.  Where  a  boy  eleven  years  old  has 
been  standing  in  the  rain  fifteen  min- 
utes while  a  train  was  switched  back 
and  forth  across  a  street,  finally  com- 
ing to  a  stop  with  a  coupling  directly 
opposite  where  he  stood,  it  is  not  neg* 
ligence  for  him  to  pass  between  the 
coupled  cars,  he  having  seen  the  engi- 
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neer  leave  his  engine,  and  being 
directed  to  pass  through  such  opening 
by  the  flagman  in  charge  of  the  cross- 
ing.   278. 

8.  Liability  for  injury  to  persons 
while  climbing  between  cars  which 
obstruct  a  crossing.    279  note. 

Injury  to  trespoMers. 

4.  Where  a  railroad  company  allows 
two  passenger  cars  to  remain  on  a 
side  track  near  its  depot  and  along  a 
public  street,  the  doors  of  the  cars 
beine  open,  and  where  it  appears  that 
children  of  all  ages  were  in  the  habit 
of  going  about  the  depot  and  adjacent 
grounds  for  amusement,  and  that  this 
practice  was  known  to  the  defendent's 
servants,  it  is  negligence  to  back  other 
oars  against  those  so  left  standing,  for 
the  purpose  of  coupling,  without 
seeking  to  ascertain  whether  there  are 
any  persons  in  the  cars.    280. 

5.  Although  plaintiff  is  technically 
a  trespasser,  yet,  where  an  injury  is 
the  result  of  nonperformance  or  viola- 
tion of  a  plain  and  manifest  duty  for 
protection  of  human  life  or  safety, 
the  party  thus  acting  will  not  be  heard 
to  say,  in  justification,  that  the  person 
thus  injured  was  merely  a  trespasser. 
280. 

6.  The  plaintiff,  a  boy  of  eleven, 
had  climbed  upon  a  coal  car  standing 
upon  a  side  track  at  a  depot  and  was 
knocked  off  and  injured  by  other  cars 
being  backed  agamst  it.  The  com- 
pany's servants  did  not  know  of  his 
presence  upon  the  car  and  had  taken 
no  precautions  to  ascertain  whether 
anybody  was  on  the  car  or  not.  Held, 
that  the  defendant  was  not  liable. 
287  note. 

7.  A  railway  company  is  not  OFdi- 
narily  obliged  to  keep  a  lookout  for 
trespassers,  whether  adults  or  chil- 
dren, on  its  cars  or  track,  nor  to  pre- 
sume that  they  will  expose  themselves 
to  danger  thereon,  but,  having  notice 
of  their  presence,  and  that  they  are  in 
danger,  its  servants  controlbng  the 
movements  of  its  cars  or  machinery 
are  bound  to  use  reasonable  care  to 
avert  it.    287  note. 

8.  A  child  of  twelve  climbed  on  the 
ladder  of  a  freight  car  and  was  killed 
by  coming  in  contact  with  a  pile  of 
lumber.  There  was  evidence  tending 
to  show  that  a  brakeman  on  the  train 
was  aware  of  her  position  or  intention 
to  board  the  train.    Held,  that  the 


questions  of  negligence  and  contribu- 
tory negligence  were  for  the  jury. 
287  note. 

9.  Liability  for  iniuries  to  children 
trespassing  upon  the  cars,  yards  or 
tract.     287  note  1. 

10.  Liability  for  injuries  to  children 
playing  about  turntables.    289  note  2. 

11.  Liabilitv  for  in  j ury  to  trespassers 
upon  train.     289  note  8. 

12.  Liability  for  injury  to  tres- 
passers on  track.    290  note  4. 

18.  Effect  of  license,  express  or  im- 
plied, to  use  track.     292  note  5. 

Injuries  to  employees. 

14.  It  is  the  duty  of  a  railroad  com- 
pany to  its  employees  to  exercise 
reasonable  care  in  furnishing  suitable 
cars,  machinery  and  appliances  for 
use  in  the  business  in  which  they  are 
engaged,  and  in  keeping  the  same  in 
repair,  including  the  duty  of  making 
inspections,  tests  and  examinations  at 
the  proper  intervals.    815. 

15.  This  duty  is  not  discharged  by 
simply  using  reasonable  care  to  em- 
ploy and  retain  only  competent  and 
diligent  inspectors,  but  if  its  inspect- 
ors in  fact  fail  to  discover  a  defect 
which  a  reasonable  examination  would 
have  disclosed,  and  an  employee  is  in- 
jured in  consequence  theifeof,  it  will 
be  liable.    815. 

16.  It  is  the  duty  of  a  railroad  com- 
pany to  exercise  reasonable  care  in 
furnishing  its  servants  with  safe 
machinery  and  implements  for  the 
transaction  of  its  business;  but  it  is 
not  bound  to  furnish  the  best  and 
safest  appliances,  nor  the  latest  im- 
provements.   264 

17.  It  is  the  duty  of  a  railroad  com- 
pany to  its  brakeman  to  take  ordinary 
care  that  the  ends  of  freight  cars  be 
furnished  with  such  handles,  ladders 
or  safeguards  as  are  in  common  ordi- 
nary use  on  railroads.    264. 

18.  The  Constitution  of  Pennsyl- 
vania, directing  railroads  to  receive 
and  transport  cars  of  a  connecting 
road  without  delay  or  discrimination, 
does  not  oblige  it  to  move  such  cars 
when  not  provided  with  the  appliances 
which  oi-dinary  care  requires  for  the 
safety  of  the  crew,  and,  therefore, 
does  not  relieve  them  from  liability  to 
their  employees  in  negligently  doing 
so.    264. 

19.  It  is  not  contributory  negligence 
for   a   brakeman   to   make   a  flying 
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switch,  where  it  is  required  by  the 
nature  of  his  employment.     264. 

20.  Where  a  brakeman  had  not 
previouslv  been  on  a  car  which  he 
was  to  side  track  by  a  flying  switch, 
and  claimed  that  he  did  not  know  that 
it  was  unprovided  with  handles  to 
ffrasp  after  uncoupling  it,  his  duty 
having  compelled  him  to  act  at  once, 
without  opportunity  for  inspection, 
the  question  of  his  contributory  neg- 
ligence is  for  the  jury.     264. 

21.  Duty  and  liability  with  respect 
to  fordgn  cars  received  for  transporta- 
tion.   272  note. 

Ir0urie8   resulting  from  a  failure  to 
fence, 

22.  A  statute  requiring  railroad 
companies  to  fence  their  tracks,  though 
in  terms  only  imposing  as  a  penalty  a 
double  liability  for  injuries  to  live 
stock,  renders  a  railroad  company 
liable  for  the  death  of  an  engineer, 
caused  bv  a  collision  of  his  ennne  with 
a  bull  that  had  come  on  tne  track 
through  a  defect  in  the  fence.    828. 

28.  In  such  case  the  defective  fence 
is  the  proximate  cause  of  the  injury, 
though  the  train  was  going  at  a  greater 
rate  of  speed  than  that  allowed  by  the 
rules  of  the  company.    828. 

24.  The  effect  of  a  collision  was  to 
throw  ofF  the  front  wheels  of  the 
engine  only,  and  it  ran  in  this  condi- 
tion for  about  1,000  feet,  when,  com- 
ing to  a  switch,  it  was  overturned  and 
the  engineer  killed;  held,  that  the 
engineer  was  not  guilty  of  contribu- 
tory negligence  in  remaining  on  the 
engine.     828. 

&.  Whether  statutory  duty  to  fence 
track  inures  to  benefit  of  passengers 
and  employees  on  train  or  to  children 
and  others  injured  in  consequence  of  a 
neglect  of  the  duty.    881  note. 

Ss.  When  fences  are  reasonably 
necessary  to  protect  the  track  from  the 
intrusion  of  animals,  the  duty  of  the 
company  to  its  passengers  and  em- 
ployees requires  it  to  construct  and 
maintain  such  fences.    882  note  2. 

Injury  to  toluntetr — w?io  are   wlun- 

teers, 

27.  The  plaintiff,  a  switchman,  while 
off  duty,  was  riding  on  the  defendant's 
train  and  was  ordered  by  the  con- 
ductor to  turn  a  switch,  which  he  did; 
held,  that  the  conductor  had  no  im- 
pUMl  authority  to  give  such  command, 


and  that  the  act  of  obeying  it  did  not 
constitute  the  plaintiff  an  employee  of 
the  defendant.    801. 

28.  One  who  has  no  interest  in  the 
work  to  be  performed,  who  voluntarily 
assists  the  servants  of  a  railroad  com- 
pany, either  with  or  without  their  re- 
quest, does  so  at  his  own  risk,  and  the 
company  is  not  liable  for  any  injury 
to  such  person  by  reason  of  the  negh- 
gence  of  such  servants.    298. 

29.  One  who  has  an  interest  in  the 
work  to  be  performed,  either  as  con- 
signee or  servant  of  a  consignee,  or  in 
any  other  capacity,  and  for  his  own 
convenience,  or  to  facilitate  or  expe- 
dite his  own  work,  assists  the  servants 
of  another,  at  their  request  or  with 
their  consent,  is  not  thereby  deprived 
of  his  right  to  be  protected  against  the 
carelessness  of  tke  other's  servants. 
298. 

80.  Nor  could  the  person  injured  be 
regarded  as  a  fellow-servant  with  the 
employees  of  the  railroad,  so  as  to  pre- 
clude him  from  a  recovery  on  that 
ground.    298. 

Staie  control  —  compelling  the  removal 

of  grade  cromnge. 

31.  The  legislature  may  authorize  a 
city  to  compel  a  railway  company 
which  has  laid  its  tracks  across  a  street, 
to  bridge  the  tracks  at  its  own  expense 
and  according  to  plans  prepared  by 
the  city,  provided  a  reasonable  neces- 
sity therefor  is  idiown  to  exist.    871. 

82.  Facts  held  to  show  a  reasonable 
necessity  therefor.    871. 

88.  In  order  to  compel  railroad  com- 
panies to  bridge  a  street  over  their 
tracks,  it  is  not  necessary  that  the  part 
of  the  street  bridged  should  be  aban- 
dohed  to  the  use  of  the  companies 
when  by  so  doing  extended  territoiy 
would  be  render^  inaccessible.    87l. 

84.  Power  of  state  to  compel  rail- 
road companies  to  remove  grade  cross- 
ings  at  their  own  expense.    878  note. 

Pooling  eon  tracts — validity. 

85.  An  agreement  between  railroad 
companies,  by  the  terms  of  which  all 
their  roads  are  to  be  operated,  as  to 
through  traffic,  as  if  "operated  by  one 
corporation  which  owned  all  of  them,'' 
and  which  provides  for  a  division  of 
traffic  or  gross  earnings,  is  contrary  to 
public  policy,  and  void.    178. 

86.  One  party  to  such  illegal  agree- 
ment, claiooing  to  have  perform^  ita 
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part  thereof,  cannot  maintain  a  suit  to 
enforce  division  of  earnings  by  another 
party  thereto,  the  traffic  not  having 
been  divided.     178. 

87.  Agreements,  combinations  and 
pools  between  common  carriers  for 
the  purpose  of  controlling  rates  and 
preventing  competition.    181  note. 

RAILROADS  IN  STREET. 
See   Municipal   Corpora.tion8,    27. 

1.  No  reason  exists  for  a  distinction 
between  railroads  designed  exclusively 
for  passenger  traffic  and  railroads  de- 
signed to  carry  both  freight  and  pas- 
sengers, as  respects  the  burden  thereby 
imposed  upon  the  street.  The  differ- 
ence, if  any,  Is  of  degree  and  not  of 
kind.     25. 

2.  Where  a  railroad  is  laid  in  a  pub- 
lic street  without  authority,  ejectment 
will  lie  by  the  owner  of  the  fee,  but  if 
the  road  is  laid  under  legislative  au- 
thority, ejectment  will  not  lie.     25. 

8.  In  an  action  of  ejectment  by  the 
owner  of  the  fee  of  a  street,  against  a 
railroad  laid  therein,  no  question  of 
damages  to  abutting  property  arises. 
26. 

4.  Where  a  railix)ad  is  laid  in  a  pub- 
lic street  without  authority,  the  owner 
of  the  fee  should  be  remitted  to  an 
action  to  restrain,  or,  if  the  injury  is 
consummated,  to  an  action  for  dam- 
ages, or  to  proceedings  to  abate  as  a 
nuisance,  as  the  case  may  be.     25. 

5.  The  fee  simple  of  land  used  as  a 
public  highway  beloags  to  the  abut- 
ting owners,  subject  to  the  public 
right  of  way,  and  the  possession 
thereof  may  be  recovered  in  ejectment 
by  the  owner  against  a  railroad  com- 
pany appropriating  the  same  to  its 
permanent  use  without  legislative 
grant.     88  note  4. 

6.  Mere  acquiescence  in  the  con- 
struction and  operation  of  a  railroad  in 
a  public  highway  will  not  prevent  the 
abutting  owner  from  recovering  pos- 
session of  the  highway  as  against  the 
railroad  company.    88  note  4. 

7.  An  electric  street  railway,  ope- 
rated by  the  trolley  system,  and  for 
the  transportation  of  passengers  only, 
whose  tracks  conform  to  the  surface  of 
the  street,  is  not  an  additional  servi- 
tude upon  the  fee  of  the  street.     549. 

8.  A  street  railway  is  not  an  addi- 
tional servitude.     88  note  8. 


9.  Effect  of  narrowness  of  street 
upon  its  use  by  a  railroad.     86  note  2. 

10.  A  city  cannot  authorize  the  con- 
struction and  operation  of  a  railroad 
through  a  street  so  narrow  that  such 
use  will  necessarily  destroy  it  as  a 
public  thoroughfare,  and  deprive  abut- 
ting owners  of  reasonable  access  to 
their  property.    36  note  2. 

11.  Authority  to  lay  tracks  in  street 
does  not  authorize  its  use  as  a  switdi 
yard.    88  note  5. 

12.  A  causeway  in  the  middle  of  a 
street,  forming  the  approach  to  a  rail- 
road bridge,  having  been  built  under 
legislative  authority,  is  not  a  nuisance. 
89 

18.  Under  Civil  Code  of  California, 
where  a  city  grants  authority  to  a 
railroad  company  to  occupy  a  street, 
it  is  not  revocable  at  the  mere 
pleasure  of  the  board,  but  there  must 
be  failure  on  part  of  the  road  to  com- 
ply with  the  terms  of  the  grant  before 
the  privilege  can  be  recalled.  89 
note  8. 

RECEIVERS. 

1.  A  receiver  of  a  corporation,  ap- 
pointed in  a  proceeding  by  judgment 
creditors  after  a  return  of  nulla  bona 
on  their  executions,  acquires  all  the 
rights  of  the  creditors;  and  in  an  ac- 
tion by  him  for  unpaid  stock  subscrip- 
tions the  stockholders  cannot  set  up  a 
defense  which,  though  good  in  an  ac- 
tion by  the  corporation,  could  not  be 
set  up  in  an  action  by  the  creditors 
individually.    604. 

2.  Supervision  by  court  of  wages 
and  terms  of  employment,  when  rail- 
road in  hands  of  receiver  —  principles 
and  practice.  446  note  10;  447  note 
11. 

8.  Any  willful  attempt,  with  knowl- 
edge that  a  railroad  is  in  the  hands  of 
the  court,  to  prevent  or  impede  the  re- 
ceiver thereoi  appointed  by  the  court 
from  complying  with  the  order  of  the 
court  in  running  the  road,  which  is  un- 
lawful, and  which,  as  between  private 
individuals,  would  give  a  right  of  ac- 
tion for  damages,  is  a  contempt  of  the 
order  of  the  court.    446  note  9. 

RESTRAINTS  OF  TRADE. 

General  principles —  test  ofmlidity, 

1.  Early  doctrine — all  restraints  of 
trade  void  —  reasons  for  the  rule.  108 
note  2. 


799 


INDEX. 


Bestraints  of  trade 


2.  Later  doctrine  —  all  general  re- 
straints void  —  partial  restraints  valid 
if  reasonable.    109  note  8. 

3.  Modern  doctrines  —  tendency  to 
ignore  the  distinction  between  general 
and  partial  restraints  —  English  cases. 
110  note  4. 

4.  Modem  doctrines  —  tendency  to 
ignore  the  distinction  between  general 
and  partial  restraints  —  American 
cases.     116  note  5. 

5:  Restraints  of  trade  not  void 
merely  because  the  restraint  is  un- 
limited in  space  or  coextensive  with 
the  territory  of  the  state  or  nation. 
127  note  6. 

6.  Further  as  to  general  and  partial 
restraints — restraints  unlimited  in 
space  but  limited  as  to  the  persons 
with  whom  or  modes  in  which  the 
business  may  be  carried  on  —  no  hard 
and  fast  rule  m  the  matter.    121  note  7. 

7.  Grounds  upon  which  contracts  in 
restraint  of  trade  have  been  held  void 
—  public  policy  infringed  by  reason  of 
injury  to  the  individual  and  injury  to 
trade.     135  note  8. 

8.  Contracts  in  restraint  of  trade  are 
void,  as  being  against  public  policy, 
unless  founded  upon  a  valuable  con- 
sideration, and  limited,  as  regards  time, 
space  and  the  extent  of  the  trade,  to 
what  is  reasonable  imder  the  circum- 
stances of  the  case,  for  the  reason  that 
they  tend  to  deprive  the  public  of  the 
services  of  the  parties  in  the  employ- 
ments and  capacities  in  which  they  are 
most  useful,  and  that  they  tend  to  ex- 
pose the  public  to  the  evils  of  mo- 
nopoly.   99. 

9.  The  test  of  validity  is  the  rea- 
sonableness of  the  restraint.  136 
note  9. 

10.  The  test  as  to  whether  the  re- 
straint is  reasonable  or  not  is,  whether 
the  restraint  is  such  only  as  to  afford  a 
fair  protection  to  the  interests  of  the 
party  in  whose  favor  it  is  ^ven,  and 
not  so  large  as  to  interfere  with  the  in- 
terests of  the  public.    99. 

11.  The  reasonableness  of  the  re- 
straint is  to  be  considered  in  two  as- 
pects: First,  as  respects  the  parties, 
and,  second,  as  respects  the  public. 
139  note  10. 

12.  When  the  restraint  is  reasonable 
and  when  unreasonable  as  respects  the 
parties.     141  note  11. 

13.  When  the  restraint  is  reasonable 
and  when  unreasonable  as  respects  the 
public.    142  note  12. 


Validity  of  particular  restraints. 

14.  Upon  the  sale  of  a  business  to 
be  continued  by  the  vendee,  the  public 
is  not  injured  by  a  restraint  of  the 
vendor,  which  is  reasonable.  142 
note  13. 

15.  A  stipulation  by  a  manufacturer 
of  fire  alarm  and  telegraph  apparatus, 
on  a  sale  of  all  his  machinery,  stock, 
letters  patent  and  inventions,  that  he 
will  not  for  ten  years  engage  in  the 
manufacture  and  sale  of  such  appara- 
tus, or  enter  into  competition  with  the 
purchaser,  either  directly  or  indirectly, 
while  valid  in  so  far  as  the  patents 
and  inventions  agreed  to  be  sold  are 
concerned,  is  void,  as  a  general 
restraint  of  trade,  in  so  far  as  it  pro* 
hibits  the  seller  from  engaging  in  the 
manufacture  and  sale  of  such  appara- 
tus under  other  patents,  or  imder  no 
patents  at  all.     78. 

16.  It  is  not  an  unreasonable  restric- 
tion on  trade  for  persons,  forming  a 
corporation  under  which  they  shall 
unite  their  business  of  manufacturing 
oleomargarine,  to  agree  that  none  of 
them  shall  separately  engage  in  the 
business  for  five  years,  without  any 
limitation  as  to  territory,  they  having 
in  contemplation  an  extensive  busi- 
ness, which  should  include  the  build- 
ing up  of  a  foreign  trade.     184. 

17.  Whether  the  restraint  may  not 
only  be  coextensive  with  the  trade  or 
business  as  it  exists  when  sold,  but  may 
cover  any  contemplated  or  probable  ex- 
pansion thereof.     143  note  14. 

18.  The  same  rule  applies  to  the 
sale  of  a  professional  business  as  to 
any  other.     145  note  15. 

19.  So  when  a  partner  sells  out  his 
interest  in  the  business  to  his  asso- 
ciates.    145  note  16. 

20.  So  where  one  is  taken  into  a 
partnership  and  covenants  not  to  enter 
into  the  same  business  in  the  same 
territory  in  case  of  his  retirement 
from  the  firm.    145  note  17. 

21.  So  where  one  having  a  control- 
ling interest  in  a  corporation,  and 
engaged  in  prosecuting  its  business, 
sells  his  stock  and  retires  from  the 
business.     146  note  17. 

22.  Where  a  person  enters  into  the 
employ  of  another,  an  agreement  that 
he  will  not,  after  the  termination  of 
the  employment,  engage  in  the  same 
business  in  any  way  or  manner  in  the 
same  place  or  territory  is  not  injuri- 
ous to  the  public.    147  note  19. 
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23.  Validity  of  contracts  by  which 
one  agrees  to  buy  of  another  ex- 
clusively, or  to  sell  to  another  ex- 
clusively, or  to  deal  exclusively  in  a 
certain  make  or  description  of  goods. 

148  note  20. 

24.  Validity  of  contracts  by  which 
one  agrees  to  serve  another  exclusively 
or   to   employ   another    exclusively. 

149  note  21. 

25.  Upon  a  sale  or  lease  of  property 
for  the  carrying  on  of  a  particular 
business,  the  vendor  may  stipulate  not 
to  engage  in  the  same  business  in 
competition  with  the  vendee  or  lessee. 

150  note  22. 

26.  Cases  in  which  a  business  is 
bought,  not  to  be  continued  as  an 
independent  business,  but  to  be  con- 
solidated or  merged  in  a  similar  busi- 
ness already  carried  on  by  the  pur- 
chaser, and  the  vendor  is  restramed 
from  engaging  in  the  same  business 
in  the  same  territory.     150  note  23. 

27.  Buying  oflP  competition — re- 
straints entered  into  for  the  benefit  of 
the  covenantee  but  not  accompanied 
by  any  sale  of  property  or  business. 
158  note  24. 

28.  Division  of  territory,  business  or 
customers  among  competitors,  each 
agreeing  to  confine  his  operations  to  a 
particular  district  or  class  of  business 
or  customers.     155  note  25. 

29.  Validity  of  restraint  as  affected 
by  the  nature  of  the  business 
restrained  —  the  liquor  traffic.  157 
note  27. 

80.  A  covenant  or  condition  in  a 
deed  that  liquor  shall  not  be  sold  on 
the  premises  is  valid.     159  note  80. 

31.  So  of  a  covenant  in  a  lease  that 
the  premises  shall  not  be  used  as  a 
coffee  house.     159  note  30. 

32.  So  of  a  covenant  restricting  the 
use  of  property  conveved  to  dwelling 
purposes.     159  note  80. 

38.  When  the  business  restrained  is 
of  a  public  nature  or  affected  with  a 
public  interest.    157  note  28. 

34.  The  doctrine  as  to  contracts  in 
restraint  of  trade  does  not  apply  to 
sales  of  trade  secrets  and  patents,  or  a 
business  depending  thereon.  158  note 
29. 

MUeeUanetnis  guettuma. 

35.  Restraints  upon  the  use  of  prop- 
erty.    159  note  30. 

36.  Restraints  upon  alienation.  160 
note  31. 


37.  Agreements  amonff  stockholders 
restraining  the  right  of  alienating  or 
of  voting  their  stock.     161  note  82. 

38.  The  grant  of  exclusive  rights  of 
way  to  telegraph  companies  and  the 
like,  or  restraints  upon  alienation  to 
similar  companies.     162  note  83. 

39.  The  grant  by  a  railroad  company 
to  a  telegraph  company  of  the  exclu- 
sive ri^ht  of  constructing  and  operat- 
ing a  hne  of  telegraph  along  its  rijs^ht 
of  way  is  held  to  be  void  as  against 
public  policy.     162  note  83. 

40.  By-laws  in  restraint  of  trade  ta 
be  valid  must  not  be  repugnant  to  the 
law  of  the  land,  and  must  be  reason- 
able.    168  note  84. 

41.  The  reasonableness  of  a  contract 
in  restraint  of  trade  is  a  question  of 
law  to  be  decided  by  the  court.  99; 
165  note  35. 

42.  As  to  the  duration  of  the  re- 
straint.     165  note  36. 

43.  Construction  of  agreements  in 
restraint  of  trade — divisibility.  167 
note  37. 

44.  A  covenant  is  always  divisible  in 
time,  so  that,  if  for  any  reason  it  is 
greater  in  duration  than  is  reasonable, 
it  may  be  enforced  for  such  time  as  is 
reasonable,  and  held  void  as  to  the  re- 
mainder.   168  note. 

45.  Whether  a  void  restraint  is  also 
illegal.     169  note  38. 

46.  The  consideration  for  the  con- 
tract.    170  note  39. 

47.  At  the  present  day  contracts  in 
restraint  of  trade  stand  upon  the  same 
footing  as  other  contracts  in  respect  of 
consideration.     170  note  39. 

48.  A  pecuniary  or  valuable  con- 
sideration alone  will  not  support  a  re- 
straint however  limited.     170  note  40. 

49.  Whether  contracts  in  restraint  of 
trade  are  presumptively  bad.  171  note 
41. 

50  All  restraints  are  presumptiveh^ 
bad,  if  nothing  more  appears,  but  if 
the  facts  and  circumstances  are  set 
forth  or  made  to  appear,  then  the  court 
is  to  judge  whether  it  is  reasonable  or 
not.    99. 

51.  Party  relying  upon  contract  in 
restraint  of  trade  must  aver  facts  to 
show  it  reasonable.    99. 

52.  If  the  contract  is  valid  when 
made  a  chanse  of  circumstances  does 
not  render  it  invalid.     172  note  42. 

53.  The  benefit  of  a  covenant  in  re- 
straint of  trade  may  be  assigned.  17B 
note  42. 
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STATUTES. 

1.  When  valid  and  invalid  provis- 
ions of  statute  may  be  separated  so 
that  former  may  stand.    284  syl.  4. 

2.  A  suit  pending  to  enforce  a  right 
or  remedy  conferred  solely  by  statute 
is  abated  by  the  unconditional  repeal 
of  such  statute  before  judgment  ren- 
dered in  such  suit.    589. 

8.  A  penal  statute  is  an  act  by  which 
a  forfeiture  is  imposed  for  transeress- 
inff  the  provisions  of  the  act.  If  its 
ol^ect  is  clearly  to  inflict  a  punish- 
ment on  a  partv  for  doing  what  is  pro- 
hibited, or  failing  to  do  what  is  com- 
manded to  be  done,  it  is  penal  in  its 
character.    689. 

STOCK    AND    STOCKHOLDERS. 

See  CORPORATIONB^   1,  2. 

Subteriptums, 

1.  where  subscribers  for  stock  of  a 
corporation,  with  knowledge  that  some 
of  the  stock  has  been  subscribed  for 
by  another  corporation,  pay  their  sub- 
scriptions on  some  of  the  stock,  they 
cannot,  "as  against  creditors,"  defend 
an  action  against  them  for  their  sub- 
scriptions on  other  stock  on  the  ground 
that,  the  subscription  by  the  corpora- 
tion being  invalid,  the  whole  stock 
was  not  subscribed  for.    604. 

2.  Where  a  person  subscribes  for 
the  stock  of  a  corporation  "as  trus- 
tee," it  mav  be  shown  by  parol  evi- 
dence that  ne  subscribed  as  agent  for 
individuals,  thereby  making  it  a 
"pool"  subscription,  so  as  to  bind 
such  individuals.    604. 

8.  Subscriptions  not  enf  orcible  until 
requisite  amount  unconditionally  sub- 
scribed.   611  note. 

Liability  of  tU>ekholder$  to  ereditort. 

4.  When  a  law  commands  corpora- 
tions to  publish  annually  a  notice  of 
their  inaebtedness,  declares  that  all 
the  stockholders  thereof  shall  be  liable 
for  the  debts  of  the  corporation  incase 
it  fails  to  comply  with  the  require- 
ments of  the  statute,  then  the  law  is 
desijgned  as  punishment  of  the  stock- 
holders for  a  violation  of  the  law,  and 
is  penal.    689. 

6.  The  creditors  of  a  de  Jure  cor- 
poration have  no  right  of  action 
against  the  stockholders  thereof  until 
they  have  reduced  their  claims  against 

VOL.  X. — 101 


the  corporation  to  Judgment,  and  un- 
til execution  issuea  upon  such  judg- 
ment has  been  returned  wholly  or  in 
part  unsatisfied.    689. 

Batrictions  upon  the  right  to  trantfer 
itoek. 

6.  Where  a  stockholder  purchases 
certificates  of  stock  which  provide 
that  they  are  transferable  only  to  the 
company,  and  at  an  appraisal  to  be 
made  bv  its  directors,  as  provided  in 
the  by-laws  printed  on  the  back  of  the 
certincates,  and  signs  a  receipt  there- 
for, subject  to  such  conditions,  he  is 
bound  by  the  provisions  of  the  certifi' 
cates,  though,  when  considered  as  by- 
laws, they  may  be  void.    626. 

7.  Where  a  stockholder  agrees  to 
transfer  his  shares  to  the  company  at 
an  appraisal  to  be  made  by  the  direct 
ors,  the  decision  of  the  directors  can- 
not be  impeached  by  showing  that  they 
committea  errors  of  Judgment  in  the 
appraisal.    626. 

6.  A  stockholder  may  be  forced  to 
specifically  perform  a  contract  to  con- 
vey his  stock  to  the  corporation,  ac- 
cording to  an  appraisal  made  by  the 
directors.    626. 

9.  When  certificates  of  stock  are 
transferable  only  to  the  corporation  at 
an  appraisal  to  be  made  by  the  direct- 
ors, such  appraisal  may  be  made  wiUi- 
out  notice  to  the  stockholder.    626. 

10.  A  business  corporation  cannot 
make  it  a  condition  of  transferring 
stock  that  the  holder  shall  first  have 
offered  it  to  the  directors,  and  shall  have 
paid  all  his  indebtedness  to  the  corpo- 
ration.   682  note  8. 

Bemedyfor  rrfu$al  to  trantfer. 

1 1.  When  the  proper  ofiicers  of  a  pri- 
vate corporation  or^nized  for  profit 
refuse  to  issue  a  ceruficate  to  a  person 
entitled  thereto,  his  appropriate  rem- 
edy is  by  action  against  the  corpora- 
tion for  damages,  or  to  enforce  the 
issue  and  delivery  of  such  certificate 
in  equity,  but  mandamus  is  not  the 
proper  remedy.    681. 

12.  Where  a  company  refuses  to 
transfer  stock  on  its  books  to  a  pur- 
chaser, and  conspires  to  depreciate  the 
value  thereof,  mandamus  will  lie  to 
compel  such  transfer,  under  statutes  of 
Oregon.    686  note  1. 

18.  The  transferee  of  corporate  stock 
can  recover  only  nominal  dunages  from 
the  corporation  for  refuaal  to  enter  the 
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transfer  on  its  books,  in  the  absence  of 
evidence  of  special  damage  by  such 
refusal.    585  note  2. 

14.  In  an  action  against  a  corpora- 
tion to  recover  damages  for  its  refusal 
to  transfer  on  its  books  certain  shares 
of  its  stock,  it  is  no  defense  that  plain- 
tiff acquired  the  same  from  a  prior 
holder  by  means  of  an  illegal  gambling 
contract  when  there  is  no  showing  that 
the  prior  holder  ever  repudiated  the 
transaction,  or  made  any  claim  on  the 
company  for  the  stock.    585  note  8. 

15.  It  is  no  defense  to  such  a  suit 
that  the  certificates  of  stock  are  held  by 

Slaintiff   as  collateral   security  for  a 
ebt  which  is  barred  by  the  Statute  of 
Limitations.    585  note  8. 

LiabiUty  of  $toekholder$  as  partners. 

16.  Where  persons  attempt,  in  good 
faith,  to  incorporate  themselves  into  a 
valid  corporation,  and  such  a  corpora- 
tion actually  enters  upon  the  discharge 
of  corporate  functions,  persons  who 
contract  with  such  corporation  cannot 
hold  the  stockholders  thereof  liable  on 
such  contract  because  by  some  mistake 
or  oversight,  the  corporation  has  never 
become  a  technical  de  jure  corpora- 
tion.   589. 

STREETS  AND  HIGHWAYS. 

8ee  Abutting  Owners;  Eminent  Do- 
main: Municipal  Corpobationb, 
1-5;  Railboads  in  Streets. 

1.  There  is  a  wide  distinction  be- 
tween a  highway  in  the  country  and  a 
street  in  a  city  or  village,  as  to  the 
mode  and  extent  of  the  enjoyment, 
and  in  the  extent  of  the  servitude  in 
the  land  upon  which  they  are  located. 
25. 

2.  When  land  is  acquired  for  a 
street  in  a  city,  it  is  subject  to  all  the 
uses  and  purposes  of  the  public  as  a 
street,  includm^  the  construction  of 
sewers  and  drains,  the  laying  of  gas 
and  water  pipes,  the  erection  of  tele- 
graph and  telephone  wires,  and  includ- 
ing such  methods  for  the  transporta- 
tion of  passengers  and  freight  as 
modern  science  and  improvements 
may  have  rendered  necessary,  and 
sudi  uses  must  be  deemed  to  have 
been  in  contemplation  when  the  street 
was  opened,  whether  by  dedication, 
purchase  or  condemnation,  and  hence 


such  uses  impose  no  new  burden  or 
servitude  upon  the  soil  or  abutting 
land.    25. 

3.  The  primary  law  of  the  hic^hway 
is  motion,  and  whatever  vdiicles  are 
used,  or  whatever  method  of  transmis- 
sion of  intelligence  is  adopted,  the 
vehicle  must  move,  and  the  intelli- 
gence be  transmitted  by  some  moving 
body,  which  must  pass  along  the 
highway,  either  on,  or  over  or  perhaps 
imder  it.    69. 

4.  The  primary  and  fundamental 
idea  of  the  highway  is  that  it  is  a  place 
for  uninterrupted  passage  bv  men, 
animals  or  vehicles,  and  a  place  by 
which  to  afford  light,  air  and  access  to 
the  property  of  abutting  owners,  who« 
in  this  respect,  enjoy  a  greater  inter- 
est in  the  street  than  the  general  pub- 
lic, even  though  their  title  to  the  land 
stops  with  the  exterior  line  of  the 
street.    69. 

5.  A  street,  though  the  fee  is  in  the 
public,  cannot  be  permanently  and  ex- 
clusively appropriated  to  the  use  of 
any  person  or  corporation,  no  matter 
what  the  business  or  object  of  the  lat- 
ter may  be.    69. 

STREET  RAILROADS. 
See  Elbctricitt. 

1.  An  act  which  requires  the  for- 
ward end  of  electric  cars  to  be  pro- 
vided with  a  screen  of  glass  or  other 
material  that  will  protect  the  motor- 
man  from  wind  and  storm,  is  not  In 
conflict  with  the  Constitution,  which 
provides  that  "  all  laws  of  a  general 
nature  shall  have  a  uniform  operation 
throughout  the  state."  Neither  is  it 
in  conflict  with  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United 
States.     771. 

2.  Validity  of  legislation  requiring 
cars  to  be  so  constructed  and  equippea 
as  to  protect  the  motorman  from  the 
weather.    777  note. 

3.  Employees  on  a  street  car  have  a 
ri^ht  to  assume  that  a  passenger,  in 
alighting  from  the  car  in  broad  day- 
light, will  notice  an  excavation  in  the 
street,  caused  bv  the  removal  of  pav- 
ing blocks,  and  the  company  is  not 
chargeable  with  negligence  because 
they  stopped  the  car  near  the  excava- 
tion, or  Decause  they  failed  to  caution 
the  passenger  as  to  the  condition  of 
the  street    777. 
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4.  Liability  for  injurjr  to  passenger 
by  stepping  into  hole  m  street  while 
alighting  from  a  moving  car.  760  note. 

5.  Liability  for  injury  caused  by 
starting  car  while  passenger  in  act  of 
alighting.    780  note  2. 

0.  It  is  the  duty  of  a  street  railroad 
company  to  safely  carry  and  deliver  a 
passenger,  and  in  doing  so  not  only  to 
provide  safe  and  convenient  means  of 
entering  and  leaving  the  car,  but  to 
stop  when  the  passenger  is  about  to 
alight,  and  not  to  start  the  car  until 
he  has  alighted.    780  note  2. 

7.  Where  plaintiff  was  injured  by 
being  thrown  from  defendant's  street 
car  by  a  sudden  jerk  of  the  car  while 
preparing  to  get  off,  after  having 
given  the  conductor  a  signal  to  stop, 
the  (question  of  plaintiff's  contributory 
negligence  is  for  the  J  ury .    780  note  2. 

8.  Injury  to  plaintiff,  alighting  from 
car,  by  car  passing  in  opposite  direc- 
tion, contributory  negligence.  781 
note  3. 

9.  A  passenger  on  a  street  car,  who 
steps  from  the  car  into  a  public  street, 
ceases  to  be  a  passenger  the  moment 
he  leaves  the  car.    781  note  4. 

STRIKES  AND  BOYCOTTS. 

1.  The  right  of  an  employee,  en- 
gaged to  perform  personal  service,  to 
quit  that  service  rests  upon  the  same 
basis  as  the  right  of  his  employer  to 
discharge  him  from  further  personal 
service.    416. 

2.  The  same  niles  and  principles 
apply  to  employees  of  railroad  com- 
panies and  other  quasi  public  corpora- 
tions as  to  employees  in  other  lines  of 
service  and  there  is  nothing  in  the 
peculiar  character  of  railroad  service 
to  justify  a  departure  from  the  general 
rule  that  equity  will  not  compel  the 
actual,  affirmative  performance  of 
merely  personal  services,  or  require 
employees,  against  their  will,  to 
remain  in  the  personal  service  of  their 
employer.    416. 

8.  The  employees  of  a  railroad  com- 
pany or  of  the  receivers  thereof  may, 
as  the  result  of  friendly  argument, 
persuasion  or  conference  among  them- 
selves, peaceably  co-operate  or  agree 
together  to  quit  the  service  in  a  body 
and  without  notice,  and  such  com- 
bination or  action  would  not  be  illegal 
or  criminal  although  they  may  have 
80  acted  in  the  firm  belief  that  such 


quitting  would  temporarily  incon- 
venience their  employers  and  the 
public.    416. 

4.  An  order  restraining  such  em- 
ployees "from  combining  and  con- 
spiring to  quit,  with  or  without  any 
notice,  the  service  of  said  receivers, 
with  the  object  and  intent  of  crippling 
the  property  in  their  custody,  or  em- 
barrassing the  operation  of  said  rail- 
road," is  proper  as  referring  to  com- 
binations and  conspimcies  having  the 
object  and  intent  of  cripplins  the 
property  in  the  possession  of  the 
receivers  by  means  of  physical  vio- 
lence or  interference,  or  of  actually 
preventing  the  regular  operation  of 
the  road.    416. 

5.  Where  a  railroad  is  in  the  hands 
of  receivers,  any  combination  or  con- 
spiracy upon  the  part  of  their  em- 
ployees would  be  illegal  which  has 
for  its  object  to  cripple  the  property 
in  the  hands  of  the  receivers,  and  to 
embarrass  the  operation  of  Uie  rail- 
roads under  their  management,  either 
by  disabling  engines,  cars  or  other 
property  in  their  hands,  or  by  inter- 
ferinff  with  their  possession,  or  by 
actually  obstructing  their  control  and 
management  of  the  property,  or  by 
using  force,  intimidation,  threats  or 
other  wrongful  methods  against  the 
receivers  or  their  agents,  or  against 
employees  remaining  in  their  service, 
or  by  using  like  methods  to  cause 
employees  to  quit,  or  prevent  or  deter 
others  from  entering  the  service  in 
place  of  those  leaving  it,  and  such  acts 
and  combinations  may  be  prevented 
by  injunction.    416. 

6.  The  act  of  congress  of  June  29, 
1886,  legalizing  the  incorporation  of 
national  trade  unions,  does  not  sanc- 
tion such  illegal  combinations  as  are 
above  referred  to,  and  is  not  pertinent 
to  the  questions  arising  therefrom.  416. 

7.  In  the  absence  of  evidence,  it 
cannot  be  held,  as  a  matter  of  law, 
that  a  combination  among  employees, 
having  for  its  object  their  orderly 
withdrawal  in  large  numbers,  or  in  a 
body,  from  the  service  of  their  em- 
ployers, on  account  simply  of  a  reduc- 
tion in  their  wages  is  not  a  "strike," 
within  the  meaning  of  that  word  as 
commonly  used.  Such  a  withdrawal, 
although  amounting  to  a  strike,  is  not 
illegal  or  criminal.    416. 

8.  Where  the  members  of  a  labor 
organization  combine  and  confederate 
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for  the  purpose  of  enforcing  their 
demands  by  the  seizure  of  the  prop- 
erty of  a  railroad  company  by  which 
they  are  employed  or  to  prevent  other 
men,  by  force  and  intimidation,  from 
ent-ering  such  employment,  they  are 
guilty  of  a  criminal  conspiracy  and, 
where  such  acts  violate  an  injunction, 
they  will  be  punished  for  contempt  of 
court.    442  note  1. 

9.  A  corrupt  or  wrongful  agreement 
between  two  or  more  persons  that  the 
employees  of  railroads  carrying  the 
mails  and  conducting  interstate  com- 
merce should  quit,  and  that  all  others 
should,  by  threats  or  violence,  be  pre- 
vented from  taking  their  places,  con- 
stitutes a  criminal  conspimcy  to  hinder 
or  obstruct  the  mails  and  interstate 
commerce.    442  note  1. 

10.  A  combination  to  inflict  pecu- 
niary injury  on  the  owner  of  cars, 
operated  by  railway  companies  under 
contracts  with  him,  by  compelling 
them  to  give  up  using  his  cars,  and, 
on  their  refusal,  to  inflict  pecuniary 
injury  on  them  by  inciting  their  em- 
ployees to  quit  their  service,  and  thus 
paralyze  their  business,  the  existence 
of  the  contracts  being  known  to  the 
parties  so  combining,  is  an  imlawful 
conspiracy.    444  note  5. 

11.  Combinations  of  employees  to 
interfere  with  the  operation  of  rail 
roads  or  steamboats  en^sed  in  inter- 
state commerce  are  in  viouition  of  the 
Federal  Anti-Trust  Act  of  July  2, 
1890.    443  note  2. 

12.  A  bill  will  lie  on -behalf  of  the 
United  States  to  restrain  such  com- 
binations and  acts  in  pursuance  thereof. 
443  note  2. 

Remedy  hy  iT^unction, 

13.  A  court  of  equity  will  not,  by 
injunction,  prevent  one  individual 
from  quitting  the  personal  service  of 
another.    41o. 

14.  An  order  restraining  the  em- 
ployees of  the  receivers  of  a  railroad, 
the  organization  to  which  such  em- 
ployees belong,  their  officers  and  com- 
mittees, from  combining  to  cause  a 
strike  of  such  employees,  or  from  order- 
ing, recommending,  advising  or  ap- 
proving such  a  strike  is  too  broad,  and 
should  be  modified  by  indicating  that 
the  strikes  intended  to  be  restrained 
were  such  as  were  designed  to  phys- 
itrally  injure  or  interfere  with  the  trust 
property,  or  obstruct  the  operation  of 


the  road,  or  prevent,  by  unlawful 
means,  the  employment  of  other  men. 
416. 

15.  An  order  restraining  the  em- 
ployees of  railroad  receivers  "  from  so 
quitting  the  service  of  the  said  re- 
ceivers, with  or  without  notice,  as  to 
cripple  the  property  or  prevent  or 
hinder  the  operation  of  said  railroad," 
is  erroneous,  and  should  be  rescinded 
on  motion.    416. 

16.  Mandatory  injunction  to  com- 
pel railroad  employees  to  handle  trains 
with  Pullman  cars  attached  so  long  as 
they  remain  in  the  service.  445 
note  6. 

17.  Injunction  to  prevent  an  unlaw- 
ful interference  with  railroads  by 
strikers  and  others.  448  note  4;  46 
note  5. 

Interference  with  United  Staiea  mails, 

18.  Duty  of  railroad  company  as  to 
carrying  mails  in  case  of  strikes  and 
bovcotts  on  the  road.    446  note  8. 

19.  Combinations  of  employees, 
where  the  members  intend  to  stop  all 
mail  trains  as  well  as  other  trains,  and 
do  delay  many,  is  an  unlawful  con- 
spiracy, although  the  obstruction  is 
effected  by  merely  quitting  employ- 
ment.   445  note  7. 

20.  It  is  a  violation  of  the  federal 
statutes  declaring  it  an  offense  to 
knowingly  and  willfully  obstruct  or 
retard  the  passage  of  the  mail,  for  one 
to  prevent  the  running  of  a  mail  train 
as  made  up,  though  he  is  willing  that 
the  mail  car  shall  go  on,  and  his  pur- 
pose is  other  than  to  retard  the  mails. 
445  note  7. 

21.  Whether  railroad  company 
obliged  to  detach  Pullman  cars  from 
mail  train  when  employees  refuse  to 
move  train  unless  it  does  so.  444 
notes  5-^. 

TAXATION. 

1.  A  New  York  railroad  corporation 
was  authorized  to  construct  its  rail- 
road through  a  portion  of  Pennsylva- 
nia upon  certain  terms  and  conditions, 
which  were  complied  with.  Held, 
that  a  contract  was  thereby  created 
between  the  state  and  the  company 
which  could  not  be  impaired  by  the 
imposition  of  new  burdens  or  condi- 
tions b^  the  state  beyond  reasonable 
regulations  as  to  the  business  done 
and  the  property  owned  in  Pennsylva- 
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nia  which  do  not  materially  interfere 
with  enjoyment  of  the  rights  previ- 
ously granted.    582. 

2.  An  act  of  Pennsylvania,  requir- 
ing the  company  to  deduct  from  the 
interest  payable  on  bonds  held  by  resi- 
dents of  that  state,  the  tax  levied  on 
such  bonds,  the  bonds  having  been 
made  and  being  payable  in  New  York, 
would  operate  as  an  impairment  of 
the  contract  between  the  company  and 
the  state,  and  is  void.    532. 

3.  The  money  in  the  hands  of  the 
company  in  New  York  is  beyond  the 
iurisdiction  of  Pennsylvania,  and  the 
latter  state  has  no  power  to  say  how 
the  corporation  shall  apply  it,  and  to 
inflict  a  penalty  upon  it  for  not  apply- 
ing it  as  directed  by  its  statutes,  or  to 
forbid  it  to  perform  its  contract  with 
its  creditors  according  to  its  terms  and 
according  to  the  law  of  the  place  of 
performance.    582. 

4.  The  act  of  Indiana  of  March  6, 
1891,  providing  for  assessment  of  rail- 
road property  for  taxation  by  a  state 
board,  does  not  fail  of  due  process  of 
law  in  that  it  does  not  require  personal 
notice  before  the  assessments  are  made 
final  assessments,  as  the  statute  names 
the  time  and  place  of  meeting  of  the 
board;  nor  in  that  it  does  not  require 
the  board  to  grant  a  hearing  for  cor- 
rection of  errors,  as  by  the  construc- 
tion of  the  act  by  the  Supreme  Court 
of  the  state  a  right  to  such  hearing  is 
given;  nor  for  want  of  notice,  and 
the  fact  that  but  one  hearing  be- 
fore the  board  is  given  to  rail- 
road companies,  while  the  ordinary 
taxpayer,  whose  property  is  assessed 
by  county  officials,  after  hearing  be- 
fore them,  has  a  right  of  appeal  and  a 
hearing  before  the  state  board,  is  not  a 
denial  to  the  railroad  companies  of  the 
equal  protection  of  the  laws.    848. 

5.  The  provision  of  the  act  of  Indi- 
ana, that  rolline  stock  shall  be  listed 
and  taxed  in  the  several  counties  in 
the  proportion  that  the  main  track 
used  or  operated  in  such  county  bears 
to  the  length  of  the  main  track  used  or 
operated  ov  the  company,  in  connec- 
tion with  the  requirement  of  a  state- 
ment of  the  amount  of  capital  stock 
and  indebtedness,  is  not  invalid  as  re- 
quiring assessment  and  valuation  of 
property  outside  the  state.    348. 

6.  Assessment  of  railroad  track 
where  part  of  line  within  state  and  part 
without.    848. 


7.  Where  the  statute  fixes  the  time 
and  place  of  the  meeting  of  the  state 
board  to  assess  railroad  property,  due 
process  of  law  does  not  require  that 
the  companies  should  have  personal 
notice  before  the  assessments  are  made 
final.    348. 

8.  Exemptions  of  railroad  property 
from  taxation,  their  construction  and 
application.    365  note. 

9.  Modes  of  assessment  and  valua- 
tion generally.    368  note. 

10.  Taxation  of  rolling  stock  used 
in  interstate  commerce.    870  note  8. 

11.  What  included  in  ''railroad 
track"  —  Illinois  statutes  construed. 
871  note  6. 

12.  The  act  of  Ohio,  requiring 
"every  corporation  or  company  oper- 
ating a  railroad  or  any  part  of  a  rail- 
roaa  within  this  state,"  to  pay  to  the 
commissioner  of  railroads  and  tele- 
graphs a  "  fee"  of  one  dollar  per  mile 
for  each  mile  of  track  operated  bpr  it 
within  this  state,  contravenes  sections 
2  and  5  of  article  12  of  the  Constitu- 
tion of  said  state,  which  requires 
taxes  to  be  levied  by  a  uniform  rule 
upon  all  real  and  personal  property 
according  to  its  true  value  in  money. 
870  note  5. 

18.  The  law  of  Vermont  imposing  a 
tax  upon  the  entire  ^oss  earnings  of 
all  railways  operatedin  the  state,  and 
providing  that  if  a  railway  be  situated 
partly  within  and  partly  without  the 
state  the  tax  shall  be  proportionate  to 
the  mileage  of  trains  run  within  the 
state,  is  unconstitutional,  as  an  inter- 
ference with  interstate  commerce.  870 
note  4. 

14.  In  the  absence  of  an^  statutory 
provision  for  compelling  railroad  com- 
panies to  pay  their  state  taxes,  such 
taxes  may  be  collected  by  an  action 
brought  by  the  state.    871  note  7. 

15.  Under  the  Constitution  of  Geor- 
gia, which  requires  taxes  to  be  levied 
and  collected  under  general  laws,  the 
legislature  has  no  power  to  impose  a 
pecuniary  penalty  for  nonpayment 
upon  the  railroads  exclusively,  leaving 
all  other  classes  exempt  from  any 
penaltv  whatever.    371  note  7. 

16.  Nor  can  the  legislature  subject 
railroads  to  execution  for  taxes  on  the 
first  of  October  when  the  great  mass 
of  the  taxpavers  are  exempt  until  the 
twentieth  of   December.    871  note  7. 

17.  Terminal  property  of  a  railroad 
company  consisting  of  a  freight  house, 
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roadbed  and  right  of  way,  cannot  be 
gold,  under  the  provisions  of  a  city 
charter,  for  nonpayment  of  assess- 
ments thereon  for  load  improvements. 
871  note  7. 

TELEGRAPH  AND  TELEPHONE 
COMPANIES. 

See  Elbctricitt;  Eminent  Domain, 
6-9:  Injunction. 

1.  Where  employees  of  a  telegraph 
company  unnecessarily  injure  trees  in 
the  highway,  they  are  guilty  of  mali- 
cious mischief  and  may  be  punished 
accordingl}r.     687. 

2.  The  simple  fact  that  the  land- 
owner did  not,  at  the  time  the  tele- 
graph line  was  built,  although  aware 
of  the  purpose  to  build,  object  and 
prevent  its  construction  by  injunction 
proceedings,  will  not  estop  him,  after 
the  expiration  of  ten  years  from  the 
date  of  such  construction,  from  assert- 
ing his  property  interest  in  the  high- 
wav  and  in  the  trees  growing  upon 
and  in  front  of  his  premises.    687. 

8.  Where  a  telephone  company,  in 
placing  its  lines  where  directed  by  the 
city  authorities,  is  obliged  to  trim  cer- 
tain trees  in  the  street,  it  is  not  liable 
to  the  owner  thereof  in  damages.  698 
note. 

TICKET  SCALPING. 
See  Carriers,  10-18. 

TRUSTS,   COMBINES  AND 
MONOPOLIES. 

See  Railroads,  84-86;   Restraints 
op  Trade. 

1.  A  contract  by  which  three  of  four 
companies  in  New  England,  engaged 
in  the  manufacture  of  oleomargarine, 
consolidate  as  a  corporation,  partly  for 
the  purpose  of  stopping  the  competi- 
tion between  them,  and  agree  that 
none  of  them  shall  separately  engage 
in  the  business  for  five  years,  is  not  in- 
valid as  constituting  a  monopoly.    184. 

2.  A  combination  among  a  number 
of  brewers  of  a  city  to  control  the 
price  of  beer  within  the  city  is  illegal, 
as  imposing  a  restraint  of  trade  Injuri- 
ous to  the  public.    205. 

8.  Agreements  to  control  prices  and 
prevent  competition  need  not  relate  to 
the  necessaries  of  life  in  order  to  be  in- 
valid; it  is  enough  that  they  relate  to 


articles  of  daily  consumption  or  in  com* 
mon  use,  and  beer  is  of  this  class.  205. 

4.  Where  an  association  is  formed 
to  enable  its  members  to  control  the 
price  of  a  commoditv  of  daily  con- 
sumption, courts  will  not  lend  their 
aid  to  a  member,  or  his  assignee,  who 
has  notice  of  the  nature  of  the  combi- 
nation, to  recover  the  money  due  the 
member  under  the  provisions  of  the 
combination.    205. 

5.  A  retail  lumber  dealers'  associa- 
tion, by  its  by-laws,  gave  an  active 
member  a  claim  against  a  wholesaler 
for  selling  to  a  person  not  a  ''regular 
dealer,"  provided  for  a  hearing  of  the 
claim  by  a  committee,  and  recjuired 
members  to  refuse  to  patronize  a 
wholesaler  who  ignored  the  commit 
tee's  decision.  Wholesalers  refused  to 
sell  to  plaintiff  because  defendant  had 
previously  enforced  a  claim  against 
a  wholesaler  who  had  sold  to  plaintiff, 
and  expressed  an  intention  of  continu- 
ing to  enforce  such  claims,  whereby 
plaintiff  lost  a  contract.  Held,  that 
defendant  was  liable  for  the  amount 
which  plaintiff  lost  bv  abandoning  his 
contract,  and  would  be  perpetually 
enjoined  from  making  a  claim  under 
the  t)y-laws  of  the  association  against 
any  person  who  sold  to  plaintiff.     215. 

6.  Manufacture  and  production  are 
not  commerce  and  are  consequently 
not  subject  to  the  control  of  congress 
within  the  states,  and  the  fact  that  an 
article  is  manufactured  for  export  to 
another  state  does  not  of  itself  make  it 
an  article  of  interstate  commerce,  and 
the  intent  of  the  manufacturer  does 
not  determine  the  time  when  the  article 
or  product  passes  from  the  control  of 
the  state  ana  belongs  to  commerce.  787. 

7.  Contracts,  combinations  or  con- 
spiracies to  control  and  monopolize 
domestic  enterprise  in  manufacture 
and  production,  and  which  tend  to  that 
result,  although  they  may  indirectly 
affect  and  restrain  interstate  and 
foreign  commerce,  and  although  the 

Sroduct  may  be  intended  for  sale  and 
istribution  among  the  several  states, 
do  not  fall  within  the  act  of  congress 
July  2,  1890,  and  cannot  be  directly 
suppressed  thereunder.    787. 

8.  The  purchase  of  the  stock  of 
sugar  refining  companies  for  the  pur- 
pose of  acquiring  control  of  the  busi- 
ness of  refining  and  selling  sugar  in 
the  United  States,  and  which  results  ia 
establishing  such  control,  does  not  in- 
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volve  monopoly  or  restraint  of  inter- 
state or  foreign  commerce  within  the 
meaning  of  the  Federal  Anti-Trust 
Act.     737. 

9.  Validity  of  agreements*  trusts 
and  combinations  to  control  prices, 
production  or  supply,  prevent  compe- 
tition or  monopolize  trade.    212  note. 

10.  Trade  and  labor  associations  — 
when  the  objects  or  acts  thereof  are 
unlawful,  so  as  to  render  the  same  or 
the  members  thereof  liable  to  an  action 
by  tJ^ose  damaged  thereby.     283  note. 

11.  Decisions  imder  the  Federal 
Anti-Trust  Act.    770  note  2. 

12.  Of  limitations  upon  individual 
enterprise  in  trade  and  business.  190 
note. 

18.  Whether  an  individual  may  pur- 
pose to  acquire  a  practical  monopoly 
of  any  trade  or  business  and  enforce 
contracts  made  in  aid  of  such  purpose. 
193  note  4. 

14.  Individuals  and  firms  engaged 
in  the  same  business  may  combine  in  a 
partnership,  though  for  the  purpose, 
or  with  the  effect  of  preventing  com- 
petition.    194  note  6. 

15.  Whether  the  consolidation  of  in- 
dividuals and  firms  may  be  made,  or 
a  partnership  formed,  for  the  purpose 
of  securing  a  practical  monopoly  of 
any  particular  trade  or  business,  and 
whether  contracts  in  aid  of  such  pur- 
pose are  valid  and  en  forcible.  194 
note  6. 

16.  Independent  dealers  and  pro- 
ducers, whether  individuals,  firms  or 
corporations,  may  combine  into  a 
single  corporation.     196  note  7. 

17.  Whether  the  law  sets  any  limit 
to  the  extent  to  which  independent 
businesses  may  be  consolidatea  under 
the  ownership  and  control  of  a  single 
corporation  and  beyond  which  it  will 
not  enforce  contracts  in  aid  of  such 
consolidation.     197  note  8. 

18.  Whether  the  purpose  of  acquir- 
ing the  practical  monopoly  of  any 
trwle  or  business  will  render  void  con- 
tracts made  in  pursuance  of  such  pur- 
pose.    199  note. 

19.  Different  modes  in  which  a 
practical  monoply  of  any  trade  or  busi- 
ness may  be  acquired  or  established. 
199  note  9. 

20.  Whether  the  purchase  by  one 
competitor  of  the  business  of  another 
will  be  enforced  by  the  courts  when 
the  purchase  is  made  with  the  intent  of 
buying  out  all  competitors  and  thus 


securing  a  practical  monopoly  of  the 
business.     200  note  10. 

21.  Whether  a  contract  of  partner- 
ship between  two  or  more  competitors 
will  be  enforced  when  made  with  the 
intent  of  bringing  in  all  other  compet- 
itors, ifpossible.    200  note  10. 

22.  Wiiether  a  contract  of  partner- 
ship will  be  enforced,  the  result  being 
to  establish  a  monopoly.     200  note  10. 

23.  Validity  of  contracts  made  for 
the  purpose  of  acquiring  the  practical 
monopolv  of  a  trade  or  business  by  a 
corporation  through  the  process  of 
absorption  and  purchase.    202  note  11. 

24.  Whether  the  purpose  on  the 
part  of  a  corporation  to  acquire  the 

Practical  monopoly  of  any  trade  or 
usiness,  renders  it  an  illegal  organi- 
zation or  combination.    202  note  11. 

VARIANCE. 
See  Corporation,  21. 

WAGES. 
See  Receivers. 

WITNESSES. 
See  Interstate  Commerce  Law. 

1.  Constitutional  privilege  of  witness 
against  self -crimination.    608  note. 

2.  The  various  constitutional  provis- 
ions on  the  subject  are  made  K>r  the 
same  purpose  and  should  receive  the 
same  construction.    508  note  1. 

3.  The  constitutional  provision  pro- 
tects the  witness  against  making  anv 
disclosure  that  will  tend  to  show  his 
connection  with  a  criminal  offense. 
508  note  2. 

4.  If  the  offense  is  barred  by  the 
Statute  of  Limitations  the  witness  may 
be  compelled  to  testify.    609  note  8. 

5.  So,  if  the  witness  has  already 
been  convicted  or  acauitted  of  the  of- 
fense, or  has  been  pardoned.  509  note  4. 

6.  But  a  witness  c&nnot  be  compelled 
to  testify  because  of  a  statutory  pro- 
vision that  his  testimony  shall  not  be 
used  against  him.     509  note  5. 

7.  A  witness  may  be  compelled  to 
testify  where  he  is  afforded  by  statute 
complete  immunity  as  to  any  offense 
disclosed  by  his  evidence.     509  note  6. 

8.  The  constitutional  provision  does 
not  protect  the  witness  from  making 
disclosures  that  merely  tend  to  involve 
him  in  disgrace  and  ignominy.  51d 
note  8. 
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